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Desi incontestabil, dreptul la viatd a cunoscut
o permanentd dinamicd in abordare, in functie de
gradul de dezvoltare si de valorile promovate de
societate. Faptul cd sila moment dreptul la viatd se
afld pe agenda instantelor europene nu reprezintd
o noutate. Or, in mod evident dreptul la viatd este
cauza celorlalte drepturi si libertdti fundamentale
ale omului, iar felul in care acesta este tratat, inclu-
siv din perspectiva impartialitatii investigatiilor, nu
poate sd nu aibd repercusiuni asupra modului in
care in ultimd instantd sunt tratate celelalte drep-
turi. in acelasi timp nu putem trece cu vederea
avantajul pe care il are justitia europeand, or in ca-
litate de justitia supranationald, pe de o parte dis-
pune de un imens material empiric, iar pe de altd
parte influenteazd nu doar jurisprudenta, ci si pro-
cesului de legiferare in entitdtile statale nationale.
lar rezultatul se materializeazd in identificarea
celor mai bune practici de protejare a dreptului la
viatd si nu in ultimul rénd prin transpunerea aces-
tora la nivel national, in anticiparea eventualelor
atingeri ce pot fi aduse acestui drept.

Cuvinte-cheije: dreptul la viatd; omucidere;

Although the approach to the right to life has
undergone a constant dynamic based on the level
of development and the values promoted by soci-
ety, its importance remains undisputed. The fact
that the right to life is currently on the agenda of
European courts is not surprising. As it is evident
that the right to life is the foundation of all other
fundamental rights and freedoms of the indi-
vidual. The manner in which this right is treated,
including from the perspective of impartial investi-
gations, cannot fail to have repercussions on how
other rights are ultimately treated. At the same
time, we cannot overlook the advantage of the Eu-
ropean justice system, which, as a supranational
justice system, has access to a wealth of empiri-
cal material and influences not only jurisprudence,
but also the legislative process in national entities.
This results in the identification of the best prac-
tices for protecting the right to life, and ultimately
their transposition at the national level, in antici-
pation of any potential threats to this right.

Cuvinte-cheie: right to life; homicide; positive
obligations; negative obligations; impartial inves-

obligatii pozitive; obligatii negative, investigatii tigations.
impartiale.
Introducere. Dreptul la viata este unul Introducere. The right to life is an es-

determinant pentru existenta fiintei umane, sential aspect of human existence and logi-
motiv din care In mod logic se afla in debutul cally appears at the beginning of the European
CEDO [3, p. 34], or, fara protejarea acestuia, ce- Convention on Human Rights (CEDO) [3, p. 34].

lelalte drepturi isi pierd sensul.

Without its protection, the other rights lose

In conformitate cu prevederile art. 2 din  their meaning.
CEDO: ,Dreptul la viata al oricarei persoane Article 2 of the CEDO states that
este protejat prin lege. Moartea nu poate fi ca- “Everyone’s right to life shall be protected by
uzata cuiva In mod intentionat, decat in execu- law. No one shall be deprived of his life inten-
tarea unei sentinte capitale pronuntate de un tionally save in the execution of a sentence
tribunal cand infractiunea este sanctionatd cu of a court following his conviction of a crime

aceasta pedeapsa prin lege.

for which this penalty is provided by law.

Moartea nu este considerata ca fiind ca- Deprivation of life shall not be regarded as in-
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uzatd prin Incalcarea acestui articol in cazurile
in care aceasta ar rezulta dintr-o recurgere ab-
solut necesara la forta:

a. pentru a asigura apdrarea oricarei
persoane Impotriva violentei ilegale;

b. pentru a efectua o arestare legala
sau a impiedica evadarea unei persoane legal
detinute;

c. pentru areprima, conform legii, tulbu-
rari violente sau o insurectie” [4, p. 34].

Pe buna dreptate, dreptul la viata este
considerat un drept primar, drept care a fost
preluat In CEDO din Declaratia Universala a
Drepturilor Omului, si face parte din ,nucleul
dur” al conventiei, reprezentand unul dintre
elementele fundamentale ale patrimoniului co-
mun al statelor membre.

Dreptul la viatd este un drept suprem
si atribut inalienabil al fiintei umane, fara de
care este greu de imaginat nu doar dezvoltarea
fiintei umane, ci si existenta acesteia.

Dupa cum am mentionat supra, protectia
eficienta a dreptului la viata reprezinta conditia
esentiala pentru exercitarea tuturor celorlalte
drepturi.

Inerent existentei fiintei umane, drep-
tul la viata este un drept absolut si presupune
o respectare absoluta. Nu putem fi de acord cu
autorii care sustin ca dreptul la viata nu este
un drept absolut, facand trimitere in acest sens
la ,exceptiile instituite la art. 2 paragr. 1 si 2
ale Conventiei: executarea unei condamnari
la moarte; legitima apdrare; arestarea; evada-
rea persoanei detinute si reprimarea” [1]. In
acest sens, consideram suficienta trimiterea la
jurisprudenta CtEDO?, in conformitate cu care
dreptul la viata constituie un atribut inalterabil
al persoanei umane si reprezinta valoarea su-
prema pe scara drepturilor omului. Prin aceas-
ta, CtEDO continua jurisprudenta fostei Comisii,
care, estimand ca orice derogare In materie nu
putea fi examinatd decat restrictiv, ,recunostea
dreptului la viatd un caracter absolut [de la care
nu se poate deroga] decat in cazuri cu totul par-
ticulare a caror lista foarte limitativa este furni-
zata de alineatul 2 CEDO” [2].

Data fiind importanta dreptului la viata,
in mod evident doar proclamarea acestuia fara
o protectie adecvata nu poate fi considerata

1 Aici si In continuare Curtea Europeana a Drepturilor
Omului.

flicted in contravention of this Article when it
results from the use of force which is no more
than absolutely necessary:

a.in defence of any person from unlawful
violence;

b. in order to effect a lawful arrest or to
prevent the escape of a person lawfully de-
tained;

c.in action lawfully taken for the purpose
of quelling a riot or insurrection” [4, p. 34].

The right to life is considered a pri-
mary right and is derived from the Universal
Declaration of Human Rights. It is part of the
“hard core” of the convention, representing one
of the fundamental elements of the common
heritage of member states.

The right to life is a supreme and inalien-
able attribute of human beings, without which
not only the development but also the exis-
tence of human beings would be unimaginable.

As mentioned above, effective protection
of the right to life is essential for the exercise of
all other rights.

The right to life is an absolute right and
presupposes absolute respect. We cannot agree
with authors who argue that the right to life is
not an absolute right, citing “the exceptions
provided in Article 2, paragraphs 1 and 2 of
the Convention: execution of a death sentence;
legitimate defence; arrest; escape of a lawfully
detained person and suppression” [1]. In this
regard, we consider a reference to the case
law of the European Court of Human Rights
(ECtHR)! sufficient, which recognizes the right
to life as an unalterable attribute of the human
person and represents the supreme value on
the scale of human rights. The ECtHR continues
the case law of the former Commission, which
estimated that any derogation in this matter
could only be examined restrictively, “recog-
nizing the right to life an ‘absolute character
[from which derogation is possible] only in ex-
ceptional cases, whose very limited list is pro-
vided by paragraph 2 of the CEDO” [2].

Given the importance of the right to life,
it is evident that its mere proclamation with-
out adequate protection cannot be considered
sufficient. For these reasons, national authori-
ties must guarantee the right to life not only

! Here and hereafter the European Court of Human Rights.
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suficientd. Din aceste considerente, autoritatile
nationale trebuie sd garanteze dreptul la viata nu
doar prin instituirea unei legislatii penale con-
crete care sa descurajeze atingerile aduse per-
soanei si care sa se sprijine pe un mecanism de
aplicare conceput pentru prevenirea, reprima-
rea si sanctionarea incalcarilor, ci si prin institu-
irea unui cadru legal propice extrapenal care ar
sigura dreptul persoanei la viata. Impartialitatea
investigatiilor este, conform jurisprudentei CtE-
DO, unul dintre criteriile solicitate pentru inves-
tigarea cazurilor de omucideri.

Metode si materiale aplicate. La ela-
borarea acestui articol a fost folosit materi-
alul teoretic, normativ si nu in ultimul rand
jurisprudenta nationald si internationald re-
levantd, in special a CtEDO. De asemenea, la
cercetarea temei abordate au fost aplicate mai
multe metode de investigare stiintifica speci-
fice teoriei, cum ar fi: metoda logicd, metoda
analizei comparative, metoda analiticd, metoda
cercetarii sociologice etc.

Scopul cercetarii. Analiza cadrului nor-
mativ si jurisprudentei autohtone in materia
independentei investigatiilor in cazurile de
omucideri, modul In care aceasta este apreci-
ata de CtEDO, si nu in ultimul rand preluarea
jurisprudentei internationale relevante de ca-
tre autoritati.

Rezultate obtinute si discutii. Felul in
care este reglementat dreptul la viata in CEDO
scoate in evidenta ca redarea in art. 2 CEDO a
acestui drept este una destul de sumara, astfel
incat este rolul jurisprudentei CtEDO, printre
altele, de a dezvolta intinderea si alte aspecte
importante privind dreptul la viatd, iar asa cum
vom vedea infra, interpretarile respective sunt
unele In dinamica.

Din perspectiva mentionatd, este intere-
santa evolutia jurisprudentei CtEDO, referitoa-
re la lipsirile de viata din imprudenta, acestea
pornind de la negarea incalcarii art. 2 CEDO,
de la necesitatea controlului legalitatii utiliza-
rii fortei si finalizand cu admiterea posibilitatii
de angajare a responsabilitatii statului in caz de
ucidere din culpd, desi nu prin prisma art. 2, ci
al art. 3 CEDO.

In una din cauzele pe marginea cirora a
avut ocazia sa se expunad, CtEDO a retinut ca ,ac-
tele acuzate nu au produs moartea victimei si ca
doar in circumstante exceptionale se pot analiza
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by establishing concrete criminal legislation to
discourage harm to individuals and by imple-
menting mechanisms for prevention, repres-
sion, and punishment of violations, but also by
creating a legal framework that ensures a per-
son’s right to life. According to the case law of
the ECtHR, impartiality in investigations is one
of the criteria required for investigating cases
of homicide.

Applied method and materials. In the
preparation of this article, theoretical and nor-
mative material was used, and last but not least,
the national and international jurisprudence.
Also, to the research of the addressed theme,
several methods of scientific investigation,
special to the theory, were applied, including:
logical method, comparative method of analy-
sis, analytical method, method of sociological
research and so on.

The purpose of the research. The
analysis of the normative framework and do-
mestic jurisprudence in the matter of the inde-
pendence of the Investigates in cases of homi-
cides, the way in which it is appreciated by the
ECtHR, and last but not least the taking over of
the international jurisprudence is appropriate
for the authorities.

Results obtained and discussions. The
way the right to life is regulated in the ECHR
highlights that the provision in Article 2 is
quite brief. Therefore, it is the role of the juris-
prudence of the ECtHR, among other things, to
develop the extent and other important aspects
of the right to life, and as we will see below,
these interpretations are dynamic.

From this perspective, the evolution
of ECtHR jurisprudence on involuntary man-
slaughter is interesting, starting with the denial
of a violation of Article 2, to the need for legal
control over the use of force, culminating in the
admission of the possibility of state responsi-
bility in cases of culpable homicide, albeit not
under Article 2 but rather under Article 3 of the
ECHR. In one of the cases in which it had the
opportunity to express itself, the ECtHR held
that “the acts in question did not result in the
death of the victim and that only in exceptional
circumstances can acts that did not result in the
death of a person be considered under Article
2. In order to determine what these situations
are, account must be taken of the type of force
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sub imperiul art. 2 acte ce nu au provocat de-
cesul unei persoane. Pentru a estima care sunt
aceste situatii trebuie tinut cont de tipul de acte
de forta folosite, de intentia agresorilor si de
scopurile acestora. In principiu, atunci cand in-
strumentele utilizate nu sunt vadit mortale, iar
intentia agentilor fortelor agresoare nu este in
mod lipsit de echivoc aceea de provoca decesul
persoanei In cauza, vor fi incidente prevederile
art. 3 din Conventie, nu cele ale art. 2. In speta,
Curtea a constatat ca fratele reclamantului a fost
lovit puternic cu pumnii, picioarele si arma de
foc, fara a se trage insa asupra lui. Cu toate ca
gravitatea leziunilor este mare, Curtea nu a fost
convinsa de faptul ca intentia vadita a agentilor
de ordine a fost aceea de a-l ucide pe fratele re-
clamantului, astfel Incat prevederile art. 2 nu
intra 1n joc, cauza trebuind sa fie analizata sub
imperiul art. 3, care a fost vadit violat, atat sub
aspect substantial, cat si procedural” [6].

In acelasi registru, in hotirarea Ghimp
si altii contra Moldovei, CtEDO a mentionat ca
,art. 2 din Conventie, care garanteaza dreptul la
viatd, este apreciat drept unul dintre prevede-
rile fundamentale ale Conventiei. Impreuna cu
art. 3, el consfinteste una dintre valorile de baza
ale societatilor democratice care formeaza Con-
siliul Europei. Obiectul si scopul Conventiei, ca
un instrument pentru protectia fiintelor umane
individuale, de asemenea, solicita ca art. 2 sa fie
interpretat si aplicat in asa mod Incat sa faca
garantiile sale drept practice si eficiente (a se
vedea McCann si altii c. Regatului Unit, 27 sep-
tembrie 1995, §§ 146-47, Seria A nr. 324; Sal-
man c. Turciei [MC], nr. 21986/93, § 97, CEDO
2000-VII; Velikova c. Bulgariei, nr. 41488/98,
CEDO 2000-VI). 41.

Inluminaimportantei protectiei acordate
de art. 2, Curtea trebuie sa supuna plangerea cu
privire la privarea de viata unei examinari aten-
te, ludnd in consideratie toate circumstantele
relevante. Persoanele care se afld in custodia
Statului sunt, in particular, Intr-o pozitie vul-
nerabila si autoritatile sunt obligate sa justifi-
ce tratamentul lor. In consecinta, atunci cand o
persoanad este retinuta fiind intr-o stare buna
de sanatate, dar mai tarziu decedeaza, este imi-
nent pentru Stat sa prezinte o explicatie plau-
zibild asupra evenimentelor care au condus la
deces (a se vedea, mutatis mutandis, Selmoun
c. Frantei [MC], nr. 25803/94, § 87, CEDO

m

used, the intention of the aggressors and their
purposes. In principle, when the instruments
used are not obviously lethal, and the inten-
tion of the agents of the attacking forces is not
unequivocally to cause the death of the per-
son concerned, the provisions of Article 3 of
the Convention will be applicable, not those of
Article 2. In the case at hand, the Court found
that the complainant’s brother was severely
beaten with fists, feet, and a firearm, but no
shots were fired at him. Although the injuries
were serious, the Court was not convinced that
the agents of the law had a clear intention to kill
the complainant’s brother, so the provisions of
Article 2 did not come into play, and the case
had to be analyzed under Article 3, which was
clearly violated both substantively and proce-
durally” [6].

In the same vein, in the Ghimp and
Others v. Moldova decision, the ECtHR stated
that “Article 2 of the Convention, which guar-
antees the right to life, is considered one of
the fundamental provisions of the Convention.
Together with Article 3, it enshrines one of the
basic values of the democratic societies that
make up the Council of Europe. The object and
purpose of the Convention, as an instrument
for the protection of individual human beings,
also require that Article 2 be interpreted and
applied in such a way as to make its guarantees
practical and effective (see McCann and Others
v. the United Kingdom, 27 September 1995,
§§ 146-47, Series A no. 324; Salman v. Turkey
[GC], no. 21986/93, § 97, ECHR 2000-VII; and
Velikova v. Bulgaria, no. 41488/98, ECHR
2000-VI). 41. In light of the importance of the
protection afforded by Article 2, the Court must
subject a complaint concerning deprivation of
life to close scrutiny, taking into account all rel-
evant circumstances. Persons who are in the
custody of the State are, in particular, in a vul-
nerable position and the authorities are under
an obligation to account for their treatment.
Consequently, when a person is detained in
good health but later dies, itis incumbent on the
State to provide a plausible explanation of the
events leading to the death (see, mutatis mu-
tandis, Selmoun v. France [GC], no. 25803/94,
§ 87, ECHR 1999-V; Salman, cited above; and
Velikova, cited above). Article 2 imposes on
the State the obligation to protect the right to
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1999-V; Salman, citat supra; si Velikova, citat
supra). Art. 2 impune Statului obligatia de a
proteja dreptul la viata prin aplicarea eficien-
ta a prevederilor legislatiei penale in vederea
fmpiedicarii comiterii crimelor impotriva per-
soanei, asigurata de un mecanism de aplicare
a legii pentru prevenirea, suprimarea si pedep-
sirea incalcarilor acestor prevederi (a se vedea
Osman c. Regatului Unit, 28 octombrie 1998, §
115, Culegere ale Hotararilor si Deciziilor 1998
VI [7].

Astfel, putem observa cad pentru proteja-
rea dreptului la viatd, CtEDO ia in consideratie
aspectele materiale care pot sa includa atat
actiunile autoritatilor cat si ale particularilor,
dar si aspectele procedurale, in special atunci
cand este vorba de investigarea modului in
care a avut loc lipsirea de viata.

Unele dintre aspectele cele mai importan-
te din perspectiva art. 2 CEDO, si care cu pdrere
de rdu nu au fost solutionate pdnd la moment,
sunt limitele temporale ale dreptului la viatd, or,
altfel spus, inceputul si respectiv sfarsitul drep-
tului la viatd. CEDO nu defineste cu precizie li-
mitele temporare ale dreptului la viata, iar CtE-
DO ramane foarte prudenta fn interpretarea
acestei limite.

Conform unor opinii raportate la cadrul
legal autohton, ,momentul de debut al vietii
este un aspect absolut necesar de cunoscut la
calificarea omorurilor si care are un caracter
obligatoriu la interpretarea normelor existente
in materia dreptului penal. Dreptul la viata in-
cepe din momentul nasterii, iar copilul nenas-
cut nu intra sub incidenta art. 2 din Conventie.
Notiunea de ,,...orice persoana...” din art. 2 al
Conventiei priveste o persoana nascuta. Pre-
vederile art. 2 din Conventie nu pot fi aplicate
fnainte de nasterea unei persoane.

Un copil care urmeaza sa se nasca ,,...nu
poate fi considerat persoana care ar intra sub
protectia dispozitiei alin. (2) din Conventie,
deoarece dreptul sau la viatd, daca exista, este
limitat implicit prin dreptul la viata si sanatate
al mamei sale. Nu exista un consens european
cu privire la definitia stiintifica si juridica a in-
ceputurilor vietii. Nu este de dorit si nici posibil
ca, In conditiile actuale, sd se dea un raspuns in
abstracto la problema de a se sti daca un copil
care urmeaza a se naste este o persoana in sen-
sul art. 2 din Conventie”.
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life by effectively enforcing the provisions of
the criminal law to prevent the commission
of offences against the person, backed up by
a law-enforcement machinery for the preven-
tion, suppression and punishment of breaches
of such provisions (see Osman v. the United
Kingdom, 28 October 1998, § 115, Reports of
Judgments and Decisions 1998-VIII)” [7].

Thus, we can observe that in order to
protect the right to life, the ECtHR takes into ac-
count both material aspects, which may include
the actions of both authorities and individuals,
as well as procedural aspects, especially when
it comes to investigating the manner in which a
person was deprived of their life.

One of the most important aspects from
the perspective of Article 2 of the European
Convention on Human Rights (ECHR), which
unfortunately has not been resolved yet, is the
temporal limits of the right to life, or in other
words, the beginning and end of the right to life.
The ECHR does not precisely define the tempo-
ral limits of the right to life, and the European
Court of Human Rights (ECtHR) remains very
cautious in interpreting this limit.

According to some opinions reported in
the domestic legal framework, “the moment of
the beginning of life is an absolutely necessary
aspect to be known in qualifying homicides and
which is mandatory in interpreting the existing
norms in criminal law. The right to life begins
at birth, and the unborn child is not covered
by Article 2 of the Convention. The term “...any
person...” in Article 2 of the Convention refers
to a born person. The provisions of Article 2 of
the Convention cannot be applied before the
birth of a person.

This article cannot be applied to a child
who is about to be born. A child who is about to
be born “... cannot be considered a person who
falls under the protection of paragraph (2) of
the Convention, because his or her right to life,
if any, is implicitly limited by the mother’s right
to life and health. There is no European con-
sensus on the scientific and legal definition of
the beginnings of life. It is neither desirable nor
possible, in the current circumstances, to give
an abstract answer to the problem of whether a
child who is about to be born is a person within
the meaning of Article 2 of the Convention.”

Based on these interpretations of the
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Plecand de la aceste interpretari ale
Curtii, reiese ca potrivit legislatiei penale a R.
Moldova distrugerea embrionului (pana la 21
de saptamani) sau a fatului In uterul feme-
ii (dupa 21 de saptamani) nu constituie fapta
de omor. Viata dobandeste protectie juridico-
penald din momentul nasterii. Urmeaza a fi
evaluatd ipoteza de comitere a infractiunii de
pruncucidere (art. 147 C.pen. al RM), savarsita
in timpul nasterii, pentru a vedea masura in
care o asemenea modalitate normativa este in
concordantd cu jurisprudenta CEDO in mate-
rie” [1].

A doua extremd temporald de actiune
a dreptului la viatd este sfarsitul vietii. Cu pri-
vire la aceastd limitd temporald de asemenea
este dificil sa se dea o apreciere reiesind din
continutul art. 2 CEDO. Problema apare mai
ales atunci, cdnd este vorba de eutanasie. Pozitia
judecatorului european fn materia eutanasiei,
adica a dreptului de a muri, fie de mana unui
tert, fie cu asistenta unei autoritati publice, este
ca acesta nu se poate deduce din art. 2 CEDO.
Dintr-o altd perspectivd, refuzul autoritdtilor de
a depenaliza eutanasia nu poate constitui o vi-
olare a art. 2 CEDO, totusi, in ipoteza depenali-
zdrii, cu respectarea anumitor conditii, dreptul
la viata nu este fncdlcat.

Caracterul impartial al investigatiilor ur-
meaza astfel a se raporta anume la aceste limi-
te temporale, iar ceea ce le depdseste nu se va
acoperi de protectia art. 2 CEDO.

Pe langad obligatiile ce privesc felul in
care autoritatile urmeaza sa reglementeze pro-
tejarea dreptului la viata si sa instituie meca-
nismele necesare pentru protejarea acestui
drept, nu mai putin importanta este obligatia
de investigare a cazurilor In care acest drept
la viata este Incalcat. Cu privire la prima par-
te a obligatiilor ce le revin autoritatilor, con-
form unor autori ,in prezent, jurisprudenta
ce inverseaza sarcina probatiunii este bine
stabilita, ea impunand statelor luarea masuri-
lor preventive necesare pentru protectia vietii
persoanelor. Totusi, aceastd obligatie nu este
absoluta, pentru aceasta, luand in consideratie
circumstantele fiecarui caz, trebuie sa aiba
loc o astfel de disfunctie a structurilor puterii
publice, Incat autoritatile, desi avizate despre
existenta unui inalt risc de atingere a vietii, sa
nu fi luat tn timp util masurile capabile sa Im-
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Court, it follows that according to the criminal
legislation of Moldova, the destruction of an
embryo (up to 21 weeks) or a fetus in the uter-
us of a woman (after 21 weeks) does not con-
stitute a murder. Life gains legal and criminal
protection from the moment of birth. The hy-
pothesis of committing the crime of infanticide
(Article 147 of the Criminal Code of Moldova),
committed during birth, needs to be evaluated
to see to what extent such a normative method
is in line with the ECtHR jurisprudence in this
matter [1].

The second temporal extreme of the right
to life is the end of life. With regard to this tem-
poral limit, it is also difficult to make an as-
sessment based on the content of Article 2 of
the European Convention on Human Rights
(CEDO). The issue arises especially when it
comes to euthanasia. The European judge’s
position on euthanasia, that is, the right to die,
either by the hand of a third party or with the
assistance of a public authority, is that it cannot
be deduced from Article 2 of the CEDO. From
another perspective, the authorities’ refusal to
decriminalize euthanasia cannot constitute a
violation of Article 2 of the CEDO. However, in
the case of decriminalization with respect for
certain conditions, the right to life is not vio-
lated. The impartiality of investigations, there-
fore, must specifically relate to these temporal
limits, which are not covered by the protection
of Article 2 of the CEDO.

In addition to the obligations regarding
how authorities are to regulate the protection
of the right to life and to establish the neces-
sary mechanisms for its protection, no less im-
portant is the obligation to investigate cases in
which this right to life is violated. Regarding
the first part of the obligations that fall to the
authorities, according to some authors, “cur-
rently, the case law that reverses the burden
of proof is well established. It requires states
to take the necessary preventive measures to
protect people’s lives. However, this obliga-
tion is not absolute; it must take into account
the circumstances of each case, and there must
have been such a dysfunction of the structures
of public power that the authorities, although
informed of the existence of a high risk of loss
of life, did not take timely measures capable of
preventing its realization” [2].
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piedice realizarea sa” [2].

Cat priveste obligatia de investigare a ca-
zurilor in care dreptul la viatd este incdlcat, unul
dintre criteriile pe care trebuie sa le Intruneas-
ca investigatiile in cazurile de omucideri, ala-
turi de eficienta si respectiv caracterul complet
al acestora, este independenta. Independenta,
spre deosebire de primele doua criterii care
se refera la investigatie, sau mai precis la cum
ar trebui sa fie o investigatie in cazurile de
omucideri, priveste organul care se ocupa de
investigatie. Or, criteriul independentei se re-
fera la raportul dintre cel ce investigheaza ca-
zul de omucidere si cel investigat. In acest sens,
conform jurisprudentei CtEDO, ,pentru ca an-
chetarea unor crime pretins savarsite de agenti
ai statului sa fie efectiva, se considera necesar,
in general, ca persoanele responsabile si Tnsar-
cinate cu efectuarea anchetei sa fie indepen-
dente de cele implicate In evenimente. Este
vorba nu numai de absenta unei legaturi ierar-
hice sau institutionale, ci si de o independenta
practici. In cauzi este pusi in joc increderea
publicd in monopolul statului privind recurge-
rea la forta [Armani Da Silva impotriva Regatu-
lui Unit (MC), pct. 232]” [5]. In acest sens chiar
daca investigatiile sunt eficiente si complete,
in schimb organul care se ocupa de investigare
este dependent de cei pe care 1i investigheaz3,
asa ca nu putem spune cd investigatiile in gene-
ral corespund jurisprudentei CtEDO 1n materie.

in alti ordine de idei, faptul ca Intre
structurile care investigheaza si cei investigati
ar exista o anumita colaborare nu intotdeauna
echivaleaza cu nesatisfacerea standardului de
independenti. In acest sens, conform CtEDO
Jfaptul ca procurorii se bazeaza in mod inevi-
tabil pe politie pentru informatii si sprijin si ca
acestlucru nu este suficient in sine pentru a con-
cluziona ca nu au suficienta independenta fata
de politie. Mai degraba, apar probleme in cazul
in care un procuror are o relatie stransa de mun-
ca cu un anumit corp de politie [Ramsahai si altii
impotriva Tarilor de Jos (MC), pct. 344]” [5].

Raportand jurispudenta mentionata a
CtEDO la legislatia procesual-penala a Repu-
blicii Moldova, putem constata ca legiuitorul a
prevazut suficiente garatii procesuale de natu-
rd si asigure independenta investigatiilor. In
acest sens ne putem referi atat la obligatia or-
ganului judiciar de a se abtine de la investigatii

N4

Regarding the obligation to investigate
cases where the right to life is violated, one of
the criteria that investigations in cases of ho-
micide must meet, alongside effectiveness and
completeness, is independence. Independence,
unlike the first two criteria that refer to the in-
vestigation itself, or more precisely how an in-
vestigation should be conducted in cases of ho-
micide, concerns the body responsible for the
investigation. The criterion of independence
refers to the relationship between the inves-
tigator and the investigated. In this sense, ac-
cording to the jurisprudence of the ECHR, “for
the investigation of alleged crimes committed
by state agents to be effective, it is generally
considered necessary that the persons respon-
sible for and conducting the investigation be
independent of those implicated in the events.
This means not only the absence of hierarchi-
cal or institutional links, but also practical inde-
pendence. This is nothing less than public con-
fidence in the state’s monopoly on the use of
force [Armani Da Silva v. the United Kingdom
(MQ), para. 232]” [5]. In this sense, even if in-
vestigations are effective and complete, if the
body conducting the investigation is dependent
on those being investigated, we cannot say that
investigations in general meet the ECHR’s stan-
dards in this area.

On the other hand, the fact that there is
some cooperation between the investigating
bodies and those being investigated does not
always equate to a failure to meet the indepen-
dence standard. In this regard, according to the
ECHR, “the fact that prosecutors inevitably rely
on the police for information and supportis not
in itself sufficient to conclude that they are not
sufficiently independent of the police. Rather,
problems arise where a prosecutor has a close
working relationship with a particular police
force [Ramsahai and Others v. the Netherlands
(MQ), para. 344]” [5].

Referring to the jurisprudence men-
tioned by the European Court of Human Rights
(ECtHR) in the procedural criminal law of the
Republic of Moldova, it can be noted that the
legislator has provided sufficient procedural
safeguards to ensure the independence of in-
vestigations. These safeguards include the ob-
ligation of the judiciary to refrain from inves-
tigations in situations of incompatibility, and
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atunci cand se afla In anumite situatii de incom-
patibilitate, dar si In caz de inactiune la posibi-
litatea de a fi recuzat de catre partile in proces,
conform art. 33-34 CPP RM 2. Mai mult, con-
form prevederilor art. 94 alin. (1) pct. 4) CPP
RM, in procesul penal nu pot fi admise ca probe
si, prin urmare, se exclud din dosar, nu pot fi
prezentate in instanta de judecata si nu pot fi
puse la baza sentintei sau a altor hotarari jude-
catoresti datele care au fost obtinute de o per-
soanad care evident stie ca intrd sub incidenta
de recuzare. In alti ordine de idei, atunci cAnd
investigatiile pot fi afectate, inclusiv din per-
spectiva independentei, de alte circumstante,
ce nu se incadreaza situatiilor de incompatibili-
tate mentionate, legiuitorul a prevazut, pentru
faza de urmarire penald, posibilitatea procuro-
rului general si a adjunctilor lui de a interveni
prin a dispune, printr-o ordonanta motivats,
efectuarea urmaririi penale de catre orice or-
gan de urmadrire penala, fie procuror conform
prevederilor art. 270 alin. (5) si respectiv art.
271 alin. (7) CPP RM. Pentru faza de judecats,
interventia poate fi asigurata de catre Curtea
Suprema de Justitie, care poate stramuta jude-
carea unei cauze penale de la instanta compe-
tentd la o alta instantd egala in grad, in cazul in
care prin aceasta se poate obtine solutionarea
ei obiectiva, rapida, completa si se asigura des-
fasurarea normala a procesului, conform pre-
vederilor art. 46 alin. (1) CPP RM.

Cu toate acestea, Republica Moldova in
mai multe randuri a fost condamnata de catre
CtEDO, pentru neasigurarea standardelor de
eficienta a investigatiilor In cazurile de omuci-
deri, inclusiv de neasigurare a independentei
investigatiilor. Acest fapt ne-a determinat sa
credem ca de fapt problema nu este nici in ca-
drul legal si nici In cel institutional, ci mai de-
graba in felul in care autoritatile inteleg sa apli-
ce legea.

Astfel, spre exemplu in cauza Timus
si Tarus contra Moldovei, CtEDO a constatat
ca, aparent, procurorii au favorizat versiu-
nea politistilor Intr-o asa masura incat au fost
dispusi sa nu ia in consideratie discrepantele
esentiale care existau dintre versiunea aceasta
si probele din dosar [12]. In mod similar, in ca-
uza Ghimp contra Moldovei, CtEDO, a stabilit ca
modul in care instantele de judecata nationale
au apreciat circumstantele cauzei ar lasa im-

2 Aici si in continuare Codul ...

ns

the possibility for parties in the proceedings to
challenge the judge’s impartiality, as provided
by articles 33-34 of the Criminal Procedure
Code of the Republic of Moldova 2 Furthermore,
according to article 94, paragraph (1), point 4)
of the same code, evidence obtained by a per-
son who is evidently subject to a challenge
cannot be admitted as evidence in the criminal
proceedings, and cannot be presented in court
or serve as the basis for a judgment or other
court decision.

In cases where investigations could be
affected by other circumstances that do not fall
under the situations of incompatibility men-
tioned above, the legislator has provided for
the Prosecutor General and their deputies to
intervene in the pre-trial phase by ordering,
through a reasoned order, the conduct of the
investigation by any other investigative body,
as provided by articles 270, paragraph (5), and
271, paragraph (7) of the Criminal Procedure
Code of the Republic of Moldova. In the trial
phase, intervention can be ensured by the
Supreme Court of Justice, which can transfer
the trial of a criminal case from a competent
court to another court of equal rank if this can
lead to an objective, fast, and complete resolu-
tion of the case, and ensure the normal course
of the proceedings, as provided by article 46,
paragraph (1) of the same code.

However, the Republic of Moldova has
been repeatedly condemned by the ECtHR for
not ensuring the standards of efficiency in in-
vestigations in cases of homicides, including
the lack of independence of the investigations.
This led us to believe that the problem lies not
in the legal or institutional framework, but
rather in the way authorities understand and
apply the law.

Thus, for example, in the case of Timus
and Tarus v. Moldova, the ECtHR found that
prosecutors had apparently favored the police
officers’ version to such an extent that they were
willing to overlook essential discrepancies be-
tween that version and the evidence in the case
[12]. Similarly, in the case of Ghimp v. Moldova,
the ECtHR established that the way in which the
national courts had assessed the circumstances
of the case gave the impression to an indepen-

2 Here and hereafter, the code...
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presia unui observator independent ca ele nu
au Incercat in realitate sa elucideze toate cir-
cumstantele cauzei sau sa descopere adevarul.
Mai mult, Curtea nu este convinsa de faptul ca
prezenta cauza avea o asemenea complexitate
incat a necesitat o perioada atat de indelungata
de examinare. Prin urmare, Curtea conchide ca
autoritatile nu au efectuat o investigatie efecti-
va a circumstantelor in care a avut loc moartea
lui Leonid Ghimp. In plus, ea constati ci exista
suficiente probe in baza carora se poate con-
cluziona dincolo de orice dubiu rezonabil ca
Leonid Ghimp a murit ca urmare a vatamarii
cauzate In timpul retinerii la politie. Adica, con-
form Curtii, in speta autoritatile la fel au favori-
zat politistii implicati in retinere [7].

La fel si in cauza Boboc contra Moldovei,
CtEDO a constatat ca excluderea reclamantilor
de la toate cercetdrile penale, cu exceptia celei
referitoare la I.P., le-au Impiedicat participarea
la abordarea uneia dintre problemele funda-
mentale referitoare la decesul rudei lor, si anu-
me pretinsa toleranta oficiala, sau chiar insti-
garea de catre conducerea diferitelor institutii
ale statului, a tipului de conduita care a dus la
moartea domnului Boboc [7].

Elementul comun retinutde CtEDO in toa-
te aceste cauze, din perspectiva independentei
investigatiilor, este cd problema nu a fost in le-
gea ce reglementa procedurile respective, ci in
comportamentul organelor judiciare care, chiar
daca erau independente fata pe persoanele in-
vestigate, nu s-au sfiit s aiba un comportament
favorabil acestora. Astfel, situatia urma a fi lu-
ata in considerare de catre autoritati, inclusiv
prin utilizarea mecanismelor de constrangere
corespunzatoare.

Concluzii. Data fiind conditia existentei
drepturilor silibertatilor fundamentale ale omu-
lui, garantate atat de cadrul legal international
cat si de cel national, dreptul la viatd nu a pu-
tut trece neobservat de jurisprudenta CtEDO.
Modul in care CtEDO a abordat acest subiect, a
identificat si a dezvoltat obligatiile ce le revin
autoritatilor, inclusiv a stabilit criteriile pe care
trebuie sa le intruneasca investigatiile, ce nu pot
fi neglijate de catre autoritati. Jurisprudenta re-
spectiva urmeaza a fi luata in consideratie atat
in scopul imbunatatirii reglementdarilor in do-
meniu, cat si pentru constituirea institutiilor
adecvate de aplicare a legii, astfel incat dreptul
la viata sa fie cu adevarat protejat. Nu In ultimul
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dent observer that they had not actually tried to
clarify all the circumstances of the case or dis-
cover the truth. Furthermore, the Court is not
convinced that this case was so complex as to
require such a lengthy period of examination.
Therefore, the Court concludes that the authori-
ties did not carry out an effective investigation
into the circumstances surrounding Leonid
Ghimp’s death. Moreover, it finds that there
is sufficient evidence to conclude beyond any
reasonable doubt that Leonid Ghimp died as a
result of injuries sustained during his detention
by the police. In other words, according to the
Court, in this case, the authorities also favored
the police officers involved in the detention [7].

Similarly, in the case of Boboc v. Moldova,
the ECtHR found that excluding the applicants
from all criminal investigations except the one
concerning LP. prevented them from partici-
pating in addressing one of the fundamental is-
sues concerning their relative’s death, namely
the alleged official tolerance, or even instiga-
tion by the leadership of various state insti-
tutions, of the type of conduct that led to Mr.
Boboc’s death [14].

The common element noted by the
ECtHR in all these cases, from the perspective
of the independence of the investigations, is
that the problem was not in the law regulating
the respective procedures, but in the behavior
of the judicial authorities, who, even if they
were independent of the persons being inves-
tigated, were not hesitant to have a favorable
attitude towards them. This situation should be
taken into account by the authorities, including
through the use of appropriate enforcement
mechanisms.

Conclusions. Being a condition for the
existence of fundamental human rights and
freedoms, guaranteed both by the internation-
al and national legal framework, the right to life
could not go unnoticed by the ECHR case law.
The way in which the ECHR approached this
issue, identified and developed the obligations
of the authorities, including establishing the
criteria that investigations must meet, cannot
be neglected by the authorities. This case law
should be taken into account both for the pur-
pose of improving regulations in the field and
for establishing appropriate law enforcement
institutions, so that the right to life is truly pro-
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rand autoritatile trebuie sa creeze mecanisme
adecvate, care ar garanta aplicarea corecta a le-
gii, cu asigurarea inclusiv a garantiilor procesu-
ale corespunzdtoare.

tected. Last but not least, the authorities must
create adequate mechanisms to ensure the cor-
rect application of the law, including the provi-
sion of corresponding procedural guarantees.
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