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Some fundamental ques/ons

• What is the (Open) Science for? What is the University for?

• What IP for?

• European ambiguities: lessons from pandemic (e.g., vaccines 
& IP)
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Outline
1. Academic freedom, democracy, IP and human right

to (open) science

2. European contradic=ons on the public/private 
boundaries: IP, innova=on, progress of knowledge, 
democracy

3. Making public and democra=c science: e.g. SPR
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1. Right to (open) science (2020)

• 11. The right enshrined in 
article 15 (1) (b) encompasses
not only a right to receive the 
benefits of the applications of 
scientific progress, but also a 
right to participate in 
scientific progress. Thus, it is
the right to participate in and 
to enjoy the benefits of 
scientific progress and its
applications. 
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1. Right to (open) science (2020)

• 60. […] intellectual property can 
nega/vely affect the 
advancement of science and 
access to its benefits […]. It is
necessary to tackle these three 
problems in order to ensure that
intellectual property promotes
the research and innova<on
crucial to the full enjoyment of 
economic, social and cultural 
rights without undermining
these rights. 
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1. Kan'an roots of the human right to (open) 
science (1784-1785-1797)
Kant 
• Copyright is not property

• Work (of authorship) as
public dialogue between
author and public

• Public use of reason
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1. Mertonian roots of the human right to (open) science 
(1938-1942)
Merton
• Communism
• Universalism
• Disinterestedness
• Skep=cism
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1. Merton (1988)

• The Matthew Effect in 
Science, II: Cumulative 
Advantage and the 
Symbolism of Intellectual
Property

• «[…] even in a capitalisMc society, of 
publishing one's work without being
directly recompensed for each
publicaMon have made for the growth
of public knowledge and the eclipse of 
private tendencies toward hoarding
private knowledge (secrecy), sMll
much in evidence as late as the 
seventeenth century. Current
renewed tendencies toward secrecy, 
and not alone in what Henry Etzkowitz
has described as "entrepreneurial
science," will, if extended and 
prolonged, introduce major change in 
the ins4tu4onal and cogni4ve 
workings of science». 
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1. Open Access: Peter Suber (2012)

“Open access (OA) 
literature is
• digital, 
• online, 
• free  of charge, and 
• free of most copyright 

and licensing 
restric8ons”
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1. Open Science:UNESCO (2021) 

• «[…] an inclusive construct that
combines various movements and 
prac<ces aiming to make mul<lingual
scien<fic knowledge openly available, 
accessible and reusable for everyone, 
to increase scien/fic collabora/ons and 
sharing of informa/on for the benefits 
of science and society, and to open the 
processes of scien<fic knowledge 
crea<on, evalua<on and communica<on
to societal actors beyond the tradi<onal
scien<fic community». 
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1. Ambiguities: RTS vs.[and] OS [Yu 2022]

• «Despite the high hopes of 
public health advocates and 
scholars that the right to science 
will provide a new human rights
tool to resolve the tensions and 
conflicts between intellectual
property and human rights, 
General Comment No. 25 does
not defini/vely provide such
resolu/on». 
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2. Intellectual Property (WIPO, WTO): a Western Neocolonialism

Roberto Caso - Copyright for public and democra9c science  - Milano - 2023 13

h"ps://it.wikipedia.org/wiki/Apocalypse_Now



2. Pseudo-IP à control of 
data, machines and 
infrastructures

• Paracopyright
• Sui generis right
• Trade secret as IP
• Data exclusivity
• Contract + de facto control of data
• Etc.
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2. EU. Danger of death! Don’t touch IP & 
pseudo-IP
• + IP = + innova=on

• E.g. Making the most of 
the EU’s innova=ve 
poten=al An intellectual
property ac=on plan to 
support the EU’s recovery 
and resilience
COM/2020/760 final
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2. Surveillance Publishing and data analytics
of the Intellectual Monopolies (2019-)
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2. The Death of the (scientific) Author 
(and reviewer) (2023)
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2. Karen Maex (January 8th 2021)
• […] And so private companies 

continue to enlarge their role 
while the public character of our 
independent knowledge system 
is further eroded. 

• […] What applies to the future 
of democracy applies equally 
to the future of universities 
and of independent education 
and research as vital building 
blocks for the organisation of 
knowledge. We cannot simply 
leave the future of knowledge to 
the corporate boardrooms. 
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3. Intellectual monopoly capitalism
(Pagano 2014)

• Inequality

• Stagnations

Roberto Caso - Copyright for public and democratic 
science  - Milano - 2023 19



3. The Fall of the Innovation Empire 
(Gold)

• «The article examines the 
empirical literature of the last 
century to document the decline. 
This literature suggests that the 
cost of research and innovation is
increasing exponentially, that
researcher productivity is declining, 
and, third, that these two
phenomena have led to an overall 
flat or declining level of innovation
productivity. The article then turns 
to three explanations for the 
decline – the growing complexity of 
science, a mismatch of incentives, 
and a balkanization of knowledge».
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3. Upstream policies: public/private 

• Designing roles of public and privact sectors

• Designinig roles of university and public research
institutions

• Designing IP and pseudo-IP
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3. Making public and democra/c science

• Buliding public data management infrastrctures based on 
open standards (for text, data and code)

• Reforming research assessment
• InvesGng in educa1on (à ethics) of the new generaGon of 

scienGsts and ciGzens
• Top down/BoLom up: Reforming Intellectual Property –> 

e.g. reforming ExcepGons & LimitaGons to copyright, 
introducing a SPR – Using IP in a different way à Is1tuto 
Mario Negri, Montréal Neurological Ins1tute
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3. Towards a copyright for science?
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3. Towards a copyright for science?

E.g.

• Reforming Excep<ons & 
Limita<ons

• Secondary Publica<on Right
(SPR)
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3. Second Publica'on Right: a tenta've defin'on

• The right to (re-)publish in Open Access a scien8fic
text (e.g.: a scien=fic ar=cle) previously or at the same
=me published in a closed access venue (e.g.: a closed
access scien=fic journal with strong copyright 
restric=ons)
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3. For example…
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3. The rationale of SPR

• Usually the author does not receive a monetary
compensa4on (e.g. royal4es) from the publisher

• Usually the basic research is funded by public sector (tax 
payers)

• The scien4fic author speaks on behalf of a universal
science not on behalf of an ins4tu4on (e.g. University of 
Trento)
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3. Italy. AISA’s proposal
• AISA
• Art. 42-bis (L. 22 aprile 1941, n. 633, Protezione del diriLo d’autore e di altri 

diriN connessi al suo esercizio)
• 1. L’autore di un’opera scienMfica che sia il risultato di una ricerca interamente o 

parzialmente finanziata con fondi pubblici, come un arMcolo, una monografia o un 
capitolo di un libro, ha il diriao di riprodurre, distribuire e meaere a disposizione 
gratuita del pubblico la propria opera nel momento in cui l’editore l’abbia messa a 
disposizione gratuita del pubblico o dopo un ragionevole periodo di tempo, 
comunque non superiore a un anno, dalla prima pubblicazione. L’autore rimane 
Mtolare di tale diriao anche qualora abbia ceduto in via esclusiva i diric di 
uMlizzazione economica sulla propria opera all’editore o al curatore. L’autore 
nell’esercizio del diriao indica gli estremi della prima edizione, specificando il 
nome dell’editore.

• 2. Le disposizioni del primo comma sono di ordine pubblico e ogni clausola 
contraauale che limiM il diriao dell’autore è nulla.
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3. Italy. Gallo’s bill
• XVIII Legislatura -Proposta Gallo – DDL 1146 – Art. 42-bis LdA
• Dopo l’ar?colo 42 della legge 22 aprile 1941, n. 633, è 

inserito il seguente:
•

«Art. 42-bis. – 1. L’autore di un’opera scien?fica pubblicata in 
un periodico, che sia il risultato di una ricerca finanziata per 
una quota pari o superiore al 50 per cento con fondi pubblici, 
ha il diriOo, purché senza fini commerciali, di renderla 
disponibile gratuitamente al pubblico nella rete internet, in 
archivi eleOronici is?tuzionali o disciplinari, con accesso 
aperto, dopo che essa è stata messa a disposizione gratuita 
del pubblico dall’editore o comunque dopo non più di sei 
mesi dalla prima pubblicazione, quando si traOa di opere 
nelle aree disciplinari scien?fiche, tecniche e mediche, e 
dopo non più di un anno, quando si traOa di opere nelle aree 
disciplinari umanis?che e delle scienze sociali. Nell’esercizio 
del predeOo diriOo l’autore indica gli estremi della prima 
edizione, specificando il nome dell’editore.
2. L’autore rimane ?tolare del diriOo di cui al comma 1 anche 
nel caso in cui abbia ceduto in via esclusiva i diriU di 
u?lizzazione economica della propria opera all’editore o al 
curatore. Le clausole contraOuali paOuite in violazione di 
quanto disposto dal comma 1 sono nulle».
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3. Italy. Italian publishers’ lobbying 
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3. Toward an European harmoniza/on? 
(2022) 
• Some Member States have a SPR 

finalized to practice Open Access 
(Germany, Austria, Netherland, 
Belgium, France)

• It is not an exception or limitation; it
is a right composed by economic
and moral rights finalized to practice
Open Access (e.g. through Creative 
Commons Licences)

• It is an unavailable and inalienable
right (moral right); it is not
overridable by contract
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Paul David (2008)

• «Open science norms and institutions are a social 
innovation whose workings must be continually re-created as
“social facts”. This regenerative process depends upon the 
scientific practitioners themselves recognizing that much of the 
“power” that their research communities possess for the 
successful pursuit of reliable knowledge derives from their
personal appreciation of and commitment to behaviors that
conform broadly to the informal “cognitive norms,” as well as
to the formal regulations governing their activities». 
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Paul David (2008)

• «In short, the sustained functionality of these
vulnerable institutional legacies ultimately rests not in 
the hands of some distant, unknown and hopefully wise
designers of public policy, but upon scientists’ 
acceptance of responsibility for day-to-day 
individual and collective actions in support of “good 
scientific conduct conjoined with good technique,” and 
for transmitting that ethos to the future scientists who
look to them as mentors».
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Abstract
«While much of the debate on the relationship between a human 
right to science and copyright focuses on the exceptions and 
limitations to exclusive rights and on users’ rights, this presentation, 
on the wake of foregoing studies, argues that it is also necessary to 
look at other legal mechanisms. In this perspective, it is necessary
to reflect on the so called “secondary publication right”. This right is
an essential tool to defend academic autonomy and freedom, which
are increasingly at risk. It is not an exception or a user’s right but
rather a moral and economic author’s right to open scientific texts, 
which is philosophically rooted on the Kantian vision of copyright 
(protecting the integrity of the discourse between author and public), 
the public use of reason and the Mertonian norms of science. The 
right to open scientific texts is a fundamental aspect of the human 
right to (open) science».

Roberto Caso - Copyright for public and democra9c science  -
Milano - 2023

40



Roberto Caso

E-mail: 
roberto.caso@unitn.it

Web:
http://www5.unitn.it/People/it/Web/Persona/PER0000633#I
NFO
http://lawtech.jus.unitn.it/
https://www.robertocaso.it/

Roberto Caso - Copyright for public and democra9c science  -
Milano - 2023

41

mailto:roberto.caso@unitn.it
http://www5.unitn.it/People/it/Web/Persona/PER0000633
http://www5.unitn.it/People/it/Web/Persona/PER0000633
http://lawtech.jus.unitn.it/
https://www.robertocaso.it/


Copyright

Copyright by Roberto Caso

«This license allows reusers to distribute, remix, adapt, and build upon
the material in any medium or format, so long as anribu<on is given to 
the creator. The license allows for commercial use. If you remix, adapt, 

or build upon the material, you must license the modified material
under iden<cal terms».

hLps://creaGvecommons.org/licenses/by-sa/4.0/
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