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In acest articol sunt analizate atributiile
Presedintelui Republicii Moldova in domeniul
apdrdrii. Presedintele tdrii noastre este coman-
dantul suprem al fortelor armate. In acest sens,
el poate declara, cu aprobarea prealabild a Par-
lamentului, mobilizarea partiald sau generald. in
acest caz, aprobarea prealabild din partea Le-
gislativului reprezintd o garantei impotriva arbi-
trariului si constituie un control ex-ante. De ase-
menea, s-a retinut cd in caz de agresiune armatd
indreptatd impotriva tdrii, Presedintele Republicii
Moldova ia mdsuri pentru respingerea atacului,
declard stare de rdzboi si le aduce, neintérziat, la
cunostinta Parlamentului. Dacd organul legisla-
tiv suprem al statului nu se afld in sesiune, el se
convoacd de drept in 24 de ore de la declansarea
agresiunii. In aceastd situatie, controlul din par-
tea Parlamentului este unul post factum.

Cuvinte-cheie: Presedintele Republicii Moldo-
va, comandat suprem, apdrare, agresiune, forte
armate.

This article analyzes the powers of the Presi-
dent of the Republic of Moldova in the field of de-
fense. The President of the Republic of Moldova is
the supreme commander of the armed forces. In
this sense, the President of the Republic of Mol-
dova can declare, with the prior approval of the
Parliament, partial or general mobilization. In this
case, the prior approval of the Parliament, guar-
antees against arbitrariness and constitutes an
ex-ante control. It was also noted that in case of
armed aggression directed against the country,
the President of the Republic of Moldova takes
measures to reject the aggression, declares the
state of war and brings them to the attention of
the Parliament without delay. If the Parliament is
not in session, it convenes by right within 24 hours
of the start of the aggression. In this situation,
control by Parliament is post factum.

Keywords: President of the Republic of Mol-
dova, supreme commander, defense, aggression,
armed forces.

Introducere. Atributiile Presedintelui
Republicii Moldova In domeniul apararii sunt
reglementate, la nivel constitutional, de art. 87
din Constitutie.

Alineatul (1) al acestui articol prevede ca
Presedintele Republicii Moldova este coman-
dantul suprem al fortelor armate. In literatura
de specialitate se afirma urmatoarele: ,cali-
tatea Presedintelui de comandant al fortelor
armate fisi gaseste explicatia in atributia
constitutionala de garant al independentei si
integritatii teritoriale a statului” [5, p. 795].
Intr-adevar, faptul cid Presedintele tirii este
garantul independentei si al integritatii terito-
riale justifica atribuirea calitatii de comandant
suprem al fortelor armate.

Metode si materiale aplicate. Acest
studiu a fost elaborat tinandu-se cont de pre-

Introduction. The powers of the Presi-
dent of the Republic of Moldova in the field of
defense are regulated, at the constitutional lev-
el, by art. 87 of the Constitution.

Paragraph (1) of this article provides that
the President of the Republic of Moldova is the su-
preme commander of the armed forces. The spe-
cialized literature states the following: ,the qual-
ity of the President as commander of the armed
forces finds its explanation in the constitutional
attribution of guarantor of the independence
and territorial integrity of the state” [5, p. 795].
Indeed, the fact that the President of the country
is the guarantor of independence and territorial
integrity justifies the assignment of the quality of
supreme commander of the armed forces.

Methods and materials applied. This
study was developed by taking into account the
normative provisions, specialized literature
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vederile normative, literatura de specialitate si
jurispudenta Curtii Constitutionale Tn materie.
in acest sens, au fost utilizate mai multe meto-
de de investigare stiintifica specifice dreptului
constitutional: metoda logica, metoda analizei
comparative, analiza sistemica etc.

Scopul cercetirii. In acest articol ne-am
propus ca scop efectuarea unei cercetdri apro-
fundate a atributiilor presedintelui Republicii
Moldova in domeniul apararii.

Rezultate obtinute si discutii. In opinia
Curtii Constitutionale, notiunea ,fortele arma-
te” poate fi interpretata corect, avandu-se in
vedere atat textul art. 87 al Constitutiei Repu-
blicii Moldova, cat si definitiile la acest capitol
din actele internationale la care Republica Mol-
dova este parte [2].

in acest sens, potrivit art. 43 din Proto-
colul aditional nr. 1 la Conventiile de la Geneva
din 12 august 1949 privind protectia victime-
lor conflictelor armate internationale, ,fortele
armate ale unei Parti se compun din toate for-
tele, toate grupurile si toate unitatile armate
si organizate ce sunt puse sub comand3, care
raspund de conduita subordonatilor sdi fata de
aceasta Parte (...)" [6].

Tinand cont de aceasta definitie, Curtea
Constitutionald a apreciat ca fortele armate
ale Republicii Moldova cuprind: Armata Na-
tionald si toate grupurile si unitatile armate
subordonate Ministerului Afacerilor Interne,
Ministerului Securitatii Nationale (in prezent -
Ministerul Apararii - n.a.) si Departamentului
Protectiei Civile si Situatiilor Exceptionale (in
prezent — Serviciul Protectiei Civile si Situatii-
lor Exceptionale din cadrul Ministerului Aface-
rilor Interne - n.a.) [2].

Totusi, trebuie de remarcat cd aceasta
constatare a fost facuta In contextul unui ca-
dru normativ existent In Republica Moldova
1n 1996. De atunci lucrurile au evoluat. Astfel,
conform art. 9 alin. (1) din Legea nr. 345 din 25
iulie 2003 cu privire la apararea nationala [1],
fortele destinate apararii nationale sunt For-
tele Armate compuse din Armata Nationald si
Inspectoratul General de Carabinieri.

Avand in vedere cad Presedintele Republi-
cii Moldova, fiind seful statului, este si coman-
dantul suprem al fortelor armate, care poar-
ta raspundere personald pentru capacitatea
de aparare a statului si capacitatea de lupta a

and the jurisdiction of the Constitutional Court
in the matter. In this sense, several scientific
investigation methods specific to constitution-
al law were used: logical method, comparative
analysis method, systemic analysis, etc.

The purpose of the research. In this
paper, we aimed to carry out an in-depth inves-
tigation of the duties of the President of the Re-
public of Moldova in the field of defense.

Results obtained and discussions. In
the opinion of the Constitutional Court, the no-
tion of ,armed forces” can be interpreted cor-
rectly, considering both the text of art. 87 of
the Constitution of the Republic of Moldova, as
well as the definitions in this chapter from the
international documents to which the Republic
of Moldova is a party [2].

In this respect, according to art. 43 of Ad-
ditional Protocol no. 1 of the Geneva Conven-
tions of August 12, 1949 regarding the protec-
tion of victims of international armed conflicts,
»the armed forces of a Party are composed of all
forces, all groups and all armed and organized
units that are placed under command, which
are responsible for the conduct of their subor-
dinates towards on this side (...)" [6].

Taking into account this definition, the
Constitutional Court considered that the armed
forces of the Republic of Moldova include: the
National Army and all armed groups and units
subordinate to the Ministry of Internal Af-
fairs, the Ministry of National Security (cur-
rently - the Ministry of Defense - n.a.) and the
Department of Civil Protection and Situations
Exceptional (currently - Civil Protection and
Emergency Situations Service within the Min-
istry of Internal Affairs - n.a.) [2].

However, it should be noted that this
finding was made in the context of a normative
framework existing in the Republic of Moldova
in 1996. Since then, things have evolved. Thus,
according to art. 9 para. (1) from Law no. 345
of July 25, 2003 regarding national defense [1],
the forces intended for national defense are the
Armed Forces composed of the National Army
and the General Inspectorate of the Carabinieri.

Considering that the President of the
Republic of Moldova, being the head of state,
is also the supreme commander of the armed
forces, who bears personal responsibility for
the defense capacity of the state and the fight-
ing capacity of the armed forces, the Constitu-
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fortelor armate, Curtea Constitutionala a decis
in Hotdrarea nr. 15b din 16 decembrie 1996
cu privire la interpretarea articolului 87 din
Constitutie ca Presedintele Republicii Moldova
este in drept sa conduca Ministerul Apararii.
Desigur, In limitele atributiilor sefului statului
in domeniul apararii, prevazute In Constitutie
si actele normative, care nu contravin Legii Su-
preme [2]. In aceasti situatie ar putea apirea
probleme legate de rolul Ministrului Apararii.
Totusi, atributiile sunt delimitate.

In continuare, potrivit art. 87 alin. (2) din
Constitutie, Presedintele Republicii Moldova
poate declara, cu aprobarea prealabild a Par-
lamentului, mobilizarea partiala sau generala.
In acest caz, aprobarea prealabild din partea
Parlamentului reprezinta o garantei impotriva
arbitrariului si constituie un control ex-ante.

In contrast, art. 87 alin. (3) din Constitutie
stabileste ca in caz de agresiune armata Indrep-
tatd impotriva tarii, Presedintele Republicii
Moldova ia masuri pentru respingerea agresi-
unii, declara stare de razboi si le aduce, nein-
tarziat, la cunostinta Parlamentului. Daca Par-
lamentul nu se afla in sesiune, el se convoaca de
drept in 24 de ore de la declansarea agresiunii.
In aceasta situatie, controlul din partea Legisla-
tivului este unul post factum.

In Federalistul nr. 4, J. Jay mentioneazi
urmatoarele: ,Calitatea presedintelui american
de comandant suprem se explica prin atributia
sa de a respinge atacurile neasteptate, insa din-
colo de aceasta responsabilitate, presedintele
trebuie sa astepte confirmarea Congresului.
Acest titlu al presedintelui american reprezinta
o figura care mentine suprematia civila fata de
cea militarad. Persoana care conduce fortele ar-
mate este, asadar, presedintele civil, nu un mi-
litar de carierd. Presedintele este comandantul
suprem al armatei nu pentru ca ar fi versat in
arta razboiului, ci pentru ca trebuie sa mentina
armata In subordinea puterii civile” [4, § 33].

Aceste explicatii pot fi ajustate corespun-
zdtor si in raport cu presedintele Republicii
Moldova.

Totodatd, Constitutia Republicii Moldova
nu precizeaza prin care act presedintele statului
aduce, neintarziat, la cunostinta Parlamentului
despre masurile Intreprinse pentru respinge-
rea agresiunii. In schimb, remarcim ci art. 92
alin. (3) din Constitutia Romaniei prevede ca in

tional Court decided in Judgment no. 15b of De-
cember 16, 1996 regarding the interpretation
of Article 87 of the Constitution of the Republic
of Moldova that the President of the Republic
of Moldova has the right to lead the Ministry of
Defense. Of course, within the limits of the pow-
ers of the head of state in the field of defense,
provided for in the Constitution and norma-
tive acts, which do not contravene the Supreme
Law [2]. In this situation, problems related to
the role of the Minister of Defense could arise.
However, the powers are delimited.

Next, according to art. 87 para. (2) of the
Constitution, the President of the Republic of
Moldova can declare, with the prior approval
of the Parliament, partial or general mobiliza-
tion. In this case, prior approval by Parliament
is a guarantee against arbitrariness and consti-
tutes an ex-ante control.

In contrast, art. 87 para. (3) of the Consti-
tution establishes that in case of armed aggres-
sion directed against the country, the President
of the Republic of Moldova takes measures to
reject the aggression, declares a state of war
and brings them to the attention of the Parlia-
ment without delay. If the Parliament is not in
session, it convenes by right within 24 hours
of the start of the aggression. In this situation,
control by Parliament is post factum.

In the Federalist no. 4, ]. Jay mentions the
following: , The quality of the American Presi-
dent as supreme commander is explained by his
attribution to repel surprise attacks, but beyond
this responsibility, the President must wait for
the confirmation of Congress. This title of the
American President represents a figure who
maintains civilian supremacy over the military.
The person who leads the armed forces is, there-
fore, the civilian President, not a career military
man. The president is the supreme commander
of the army not because he is versed in the art of
war, but because he has to keep the army subor-
dinate to the civilian power” [4, § 33].

These explanations can be adjusted ac-
cordingly in relation to the President of the Re-
public of Moldova.

At the same time, the Constitution of the
Republic of Moldova does not specify by which
act the President of the Republic of Moldova
brings, without delay, to the knowledge of the
Parliament about the measures taken to reject
the aggression. Instead, we note thatart. 92 para.
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caz de agresiune armata indreptata impotriva
tarii, presedintele Romaniei ia masuri pentru
respingerea agresiunii si le aduce nelntarziat
la cunostinta Parlamentului, printr-un mesaj.
Pentru o mai mare claritate, consideram ca si in
art. 87 alin. (3) din Constitutia Republicii Mol-
dova ar trebuie de precizat acest aspect. Astfel,
propunem de lege ferenda completarea art. 87
alin. (3) din Constitutia Republicii Moldova cu
expresia ,printr-un mesaj” dupa cuvantul ,Par-
lamentului”.

Nu in ultimul rand, art. 87 alin. (4) din
Constitutie prevede ca presedintele Republicii
Moldova poate lua si alte masuri pentru asigu-
rarea securitdtii nationale si a ordinii publice,
in limitele si in conditiile legii.

Textul ,in limitele si In conditiile legii”
din articolul citat ne sugereaza ideea ca Parla-
mentului ii revine competenta sa stabileasca
care sunt alte masuri pentru asigurarea securi-
tatii nationale si a ordinii publice ce pot fi luate
de catre presedintele Republicii Moldova.

Trebuie de precizat ca presedintele tarii
poate lua masuri pentru asigurarea securitatii
nationale si a ordinii publice tinand cont de
faptul ca Republica Moldova este un stat neutru
(art. 11 din Constitutie).

In Hotirarea Curtii Constitutionale nr.
14 din 2 mai 2017 privind interpretarea arti-
colului 11 din Constitutie se mentioneaza ca
Jneutralitatea moderna nu exclude cooperarea
cu membrii aliantelor sau cu aliantele militare
in scopul consolidarii capacitatii de aparare
a Republicii Moldova, atdta timp cat acestia
pot sd convind asupra problemelor-cheie. In
acest context de parteneriat, operatiunile de
mentinere a pacii sunt perfect compatibile cu
neutralitatea” [3].

Mai mult, Curtea Constitutionald a hota-
rat cd ,in sensul art. 11 din Constitutie corobo-
rat cu art. 1 alin. (1), 3 si 8 din Constitutie:

- ocupatia militara a unei parti a terito-
riului Republicii Moldova In momentul decla-
rarii neutralitatii, precum si lipsa recunoasterii
si a garantiilor internationale ale acestui statut,
nu afecteaza validitatea prevederii constitutio-
nale referitoare la neutralitate;

- In cazul unor amenintari in adresa va-
lorilor fundamentale constitutionale, precum
independenta nationald, integritatea teritoria-
1a sau securitatea statului, autoritatile Republi-

(3) of the Romanian Constitution provides that
in case of armed aggression directed against the
country, the President of Romania takes mea-
sures to reject the aggression and brings them
to the attention of the Parliament without delay,
through a message. For greater clarity, we con-
sider that in art. 87 para. (3) of the Constitution
of the Republic of Moldova should specify this
aspect. Thus, we propose by law the addition
of art. 87 para. (3) of the Constitution of the Re-
public of Moldova with the expression ,through
a message” after the word , Parliament”.

Last but not least, art. 87 para. (4) of the
Constitution provides that the President of the
Republic of Moldova can take other measures
to ensure national security and public order,
within the limits and conditions of the law.

The text ,within the limits and under the
conditions of the law” in the cited article suggests
the idea that the Parliament has the competence
to determine what other measures to ensure na-
tional security and public order can be taken by
the President of the Republic of Moldova.

It should be noted that the President of the
Republic of Moldova can take measures to ensure
national security and public order, taking into ac-
count the fact that the Republic of Moldova is a
neutral state (art. 11 of the Constitution).

In the Judgment of the Constitutional
Court no. 14 of May 2, 2017 regarding the in-
terpretation of Article 11 of the Constitution
states that,,modern neutrality does not exclude
cooperation with members of alliances or with
military alliances in order to strengthen the de-
fense capacity of the Republic of Moldova, as
long as they can agree on the key issues. In this
partnership context, peacekeeping operations
are perfectly compatible with neutrality” [3].

Moreover, the Constitutional Court de-
cided that ,in the sense of art. 11 of the Consti-
tution in conjunction with art. 1 paragraph (1),
3 and 8 of the Constitution:

- the military occupation of a part of the
territory of the Republic of Moldova at the time
of the declaration of neutrality, as well as the
lack of recognition and international guarantees
of this status, do not affect the validity of the
constitutional provision regarding neutrality;

- in case of threats to fundamental consti-
tutional values, such as national independence,
territorial integrity or state security, the author-
ities of the Republic of Moldova are obliged to
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cii Moldova sunt obligate sa ia toate masurile
necesare, inclusiv de ordin militar, care i-ar
permite sa se apere eficient impotriva acestor
amenintari;

- dislocarea pe teritoriul Republicii Mol-
dova a oricdror trupe sau baze militare, condu-
se si controlate de catre state straine, este ne-
constitutionald;

- participarea Republicii Moldova la sis-
teme colective de securitate, asemenea siste-
mului de securitate al Natiunilor Unite, operati-
uni de mentinere a pacii, operatiuni umanitare
etc., care ar impune sanctiuni colective Impo-
triva agresorilor si infractorilor de drept inter-
national, nu este in contradictie cu statutul de
neutralitate” [3].

Prin urmare, atributiile constitutionale
ale presedintelui Republicii Moldova in do-
meniul apardrii trebuie privite prin prisma
rationamentelor ilustrate mai sus.

Alte atributii ale presedintelui tarii in
domeniul apararii sunt prevazute in Legea nr.
345 din 25 iulie 2003 cu privire la apararea
nationala. Conform art. 25 alin. (2) din Legea
mentionatd, Presedintele Republicii Moldova
are urmatoarele atributii:

a) exercita conducerea generala a siste-
mului national de aparare si coordoneaza ac-
tivitatea autoritatilor administratiei publice In
domeniul apararii nationale;

a') initiaza procesul de elaborare:

- a strategiei securitatii nationale;

- a strategiei nationale de aparare;

b) prezintd Parlamentului spre aprobare
proiectele:

- strategiei securitdtii nationale;

- strategiei nationale de aparare;

- structurii generale si efectivele compo-
nentelor Fortelor Armate;

- regulamentului disciplinei militare;

c) aproba:

- regulamentul Consiliului Suprem de Se-
curitate;

- regulamentul Statului Major General;

- programele si planurile privind con-
structia si dezvoltarea Fortelor Armate;

- planul de mobilizare a Fortelor Armate;

- planul de Intrebuintare a Fortelor Ar-
mate;

- regulamentele militare;

- componenta Colegiului militar al Minis-
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take all necessary measures, including military
measures, which would allow them to effective-
ly defend themselves against these threats;

- the deployment on the territory of the
Republic of Moldova of any troops or military
bases, led and controlled by foreign states, is
unconstitutional;

- the participation of the Republic of
Moldova in collective security systems, such
as the United Nations security system, peace-
keeping operations, humanitarian operations,
etc., which would impose collective sanctions
against aggressors and criminals under inter-
national law, is not in contradiction with the
neutrality status” [3].

Therefore, the constitutional powers of
the President of the Republic of Moldova in the
field of defense must be viewed through the
lens of the reasoning illustrated above.

Other powers of the President of the Re-
public of Moldova in the field of defense are
provided for in Law no. 345 of July 25, 2003
regarding national defense. According to art.
25 para. (2) from the aforementioned Law, the
President of the Republic of Moldova has the
following powers:

a) exercise the general leadership of the
national defense system and coordinate the
activity of public administration authorities in
the field of national defense;

al) initiates the elaboration process:

- of the national security strategy;

- of the national defense strategy;

b) presents the drafts to the Parliament
for approval:

- the national security strategy;

- the national defense strategy;

- the general structure and effectives of
the components of the Armed Forces;

- the regulation of military discipline;

) approve:

- the regulation of the Supreme Security
Council;

- the regulation of the General Staff;

- the programs and plans regarding the
construction and development of the Armed
Forces;

- the Armed Forces mobilization plan;

- the plan for the use of the Armed Forces;

- military regulations;

- the composition of the Military College
of the Ministry of Defense;
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terului Apararii;

d) coordoneaza activitatea de colaborare
militara internationald;

e) efectueaza conducerea generala pri-
vind acumularea resurselor pentru necesitatile
sistemului national de aparare;

f) emite decrete privind incorporarea ce-
tatenilor in serviciul militar in termen si in cel
cu termen redus si trecerea lor In rezerva;

g) poarta tratative, Incheie tratate inter-
nationale In domeniul militar in numele Repu-
blicii Moldova si le prezintd, in modul stabilit
prin lege, spre ratificare Parlamentului;

h) inainteaza Parlamentului propuneri
privind participarea cu efective, armament si
tehnica militara la operatiuni internationale de
mentinere a pdcii sau in scopuri umanitare;

i) numeste in si destituie din functie, in
modul stabilit de legislatie, la propunerea Gu-
vernului, ofiterii Comandamentului Suprem al
Fortelor Armate, cu exceptia Comandantului
general al Inspectoratului General de Carabini-
eri;

j) acorda grade militare supreme preva-
zute de lege;

k) indeplineste alte atributii In domeniul
apararii nationale prevazute de legislatie.

In legiturd cu aprobarea strategiei
nationale de aparare pentru anii 2018-2022 a
fost sesizata Curtea Constitutionala [7], solici-
tandu-se explicarea urmatoarelor aspecte:

a) Este competent Parlamentul sa ad-
opte documente de politici privind apararea
nationala in lipsa acordului comandantului su-
prem al Fortelor Armate si/sau al Guvernului?

b) Poarta raspundere personala
presedintele Republicii Moldova pentru capa-
citatea de aparare a statului?

c) Este competent presedintele Republi-
cii Moldova, avand in vedere atributiile sale in
domeniul apararii, sa aprobe alte masuri pri-
vind securitatea si apararea nationald, care nu
au fost incluse si/sau nu au fost aprobate de ca-
tre Parlament?

Cu privire la Intrebarile care i-au fost
adresate prin sesizare, Curtea Constitutionala a
considerat cd acestea trebuie sa fie reformula-
te. Instanta de control constitutional a precizat
ca problema din prezentul caz nu este de a sti
daca presedintele Republicii Moldova dispune
de competente in domeniul militar, pentru ca

d) coordinates the activity of interna-
tional military collaboration;

e) carries out general management re-
garding the accumulation of resources for the
needs of the national defense system;

f) issue decrees regarding the incorpora-
tion of citizens into full-time and short-term mil-
itary service and their transfer to the reserve;

g) carries out negotiations, concludes
international treaties in the military field on
behalf of the Republic of Moldova and presents
them, in the manner established by law, for rat-
ification by the Parliament;

h) submits proposals to the Parliament
regarding the participation with troops, arma-
ments and military equipment in international
peacekeeping operations or for humanitarian
purposes;

i) appoints and dismisses, in the manner
established by the legislation, at the proposal
of the Government, the officers of the Supreme
Command of the Armed Forces, with the excep-
tion of the General Commander of the General
Inspectorate of Carabinieri;

j) grants supreme military ranks provid-
ed by law;

k) performs other duties in the field of
national defense provided by the legislation.

In connection with the approval of the na-
tional defense strategy for the years 2018-2022,
the Constitutional Court was referred [7], re-
questing an explanation of the following aspects:

a) Is Parliament competent to adopt na-
tional defense policy documents without the
consent of the Supreme Commander of the
Armed Forces and/or the Government?

b) Does the President of the Republic of
Moldova bear personal responsibility for the
defense capacity of the state?

c) Is the President of the Republic of Mol-
dova competent, considering his attributions in
the field of defense, to approve other measures
regarding national security and defense, which
were not included and/or were not approved
by the Parliament?

Regarding the questions that were ad-
dressed to it through referral, the Constitutional
Court considered that they must be reformulat-
ed. The constitutional control court specified that
the problem in the present case is not to know
whether the President of the Republic of Moldova
has powers in the military field, because he clear-
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dispune in mod clar de anumite competente in
acest domeniu, ci cum pot fi realizate acestea.
In consecintd, Curtea Constitutionald a consi-
derat [4, § 20] ca este necesar sa se ofere un
raspuns la urmatoarele Intrebari:

a) Daca Parlamentul dispune de
competente Tn domeniul apararii nationale si
daca adoptarea strategiei nationale de aparare
reprezinta o astfel de competentad?

b) Dacad Parlamentul este competent sa
adopte documente de politici privind apararea
nationala in lipsa acordului presedintelui Re-
publicii Moldova si/sau al Guvernului?

c) Care sunt limitele raspunderii
presedintelui Republicii In materie de capaci-
tate de apdrare a statului?

d) Este presedintele Republicii Moldova
competent sa aprobe alte masuri privind se-
curitatea si apdrarea nationald, care nu au fost
incluse si/sau nu au fost aprobate de catre Par-
lament?

Sub acest aspect, Curtea Constitutionala
a retinut ca, ,potrivit Constitutiei Republicii
Moldova, Presedintele reprezintd un organ
unipersonal al statului. El nu poate fi plasat
intr-o ierarhie a autoritatilor statale. El nu poa-
te concura cu alte autoritati. (...) Din perspec-
tiva Constitutiei, nu exista o concurenta intre
Presedinte si Parlament in privinta adoptarii
de politici privind apararea nationala. Singurul
care adoptd, in ultima instantd, asemenea poli-
tici, este Parlamentul. Din aceeasi perspectiv3,
Presedintele Republicii poate propune, even-
tual, anumite masuri, insa fara a avea cuvantul
decisiv” [4, § 42].

Potrivit Curtii Constitutionale, ,aceas-
ta concluzie decurge si din interpretarea sis-
tematica a art. 66 lit. d) si e) ITmpreuna cu art.
96 alin. (1) din Constitutie. Strategia nationala
de apdrare reprezinta un act prin care se sta-
bilesc directiile principale ale politicii Repu-
blicii Moldova in domeniul apirarii. in sen-
sul Constitutiei, acesta este actul prin care se
stabileste doctrina militara a statului, despre
care mentioneaza art. 66 lit. e) din Constitutie.
Aceste norme stabilesc competenta exclusiva
a Parlamentului in privinta aprobarii doctri-
nei militare a statului, iar asigurarea realizarii
acesteia este delegata de Constitutie Guvernu-
lui, prin elaborarea de politici In domeniul apa-
rarii. Constitutia nu-i stabileste Presedintelui

ly has certain powers in this field, but how they
can be achieved. Consequently, the Constitutional
Court considered [4, § 20] it necessary to provide
an answer to the following questions:

a) If the Parliament has powers in the
field of national defense and if the adoption of
the national defense strategy represents such
a power?

b) Whether the Parliament is competent
to adopt policy documents regarding national
defense in the absence of the agreement of the
President of the Republic of Moldova and/or
the Government?

c) What are the limits of the President of
the Republic’s responsibility in terms of state
defense capacity?

d) Is the President of the Republic of Mol-
dova competent to approve other measures re-
garding national security and defense, which
were not included and/or were not approved
by the Parliament?

In this respect, the Constitutional Court
held that, ,according to the Constitution of the
Republic of Moldova, the President represents
a unipersonal organ of the state. He cannot be
placed in a hierarchy of state authorities. He
cannot compete with other authorities. (..
From the perspective of the Constitution, there
is no competition between the President and the
Parliament regarding the adoption of national
defense policies. The only one who ultimately
adopts such policies is the Parliament. From the
same perspective, the President of the Repub-
lic can possibly propose certain measures, but
without having the decisive word” [4, § 22].

According to the Constitutional Court,
,»this conclusion also follows from the systemat-
ic interpretation of art. 66 lit. d) and e) together
with art. 96 para. (1) of the Constitution. The na-
tional defense strategy is an act that establishes
the main directions of the Republic of Moldova’s
defense policy. In the sense of the Constitution,
this is the act that establishes the military doc-
trine of the state, which is mentioned in art. 66
lit. e) from the Constitution. These rules estab-
lish the exclusive competence of the Parliament
regarding the approval of the military doctrine
of the state, and ensuring its realization is del-
egated by the Constitution to the Government,
through the elaboration of policies in the field of
defense. The Constitution does not establish for
the President of the Republic of Moldova, in this
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Republicii Moldova, in acest sens, prerogative
relative la aprobarea si la realizarea de politici
publice” [4, § 43].

De asemenea, Curtea Constitutionala
a mentionat faptul ca ,alin. (1) al art. 87
din Constitutie nu serveste ca argument in
sustinerea ideii potrivit careia Presedintelui
Republicii Moldova i-ar fi recunoscutda o
competentd exclusiva In materie de aparare a
tarii. Calitatea de comandant suprem al fortelor
armate trebuie privita In contextul tuturor re-
glementarilor constitutionale si nu in mod izo-
lat. Principiul coerentei sistemului juridic im-
pune aceasta abordare” [4, § 46].

intr-o alti ordine de idei, Curtea
Constitutionala a observat cd ,art. 87 din
Constitutie nu impune o raspundere a Prese-
dintelui Republicii Moldova pentru capacitatea
generald de apdrare a statului. Raspunderea
sefului statului poate fi doar una personald, in
legatura cu exercitarea functiilor sale Tn aceasta
materie (raspunderea penald pentru comiterea
unor infractiuni impotriva securitatii de stat).
Norma art. 87 (din Constitutie — n.a.) nu contine
niciun text care ar reglementa o raspundere
strict In materie militara. Aceasta concluzie nu
exclude insa posibilitatea adoptarii unei legi de
catre Parlament, In spiritul Constitutiei, prin
care Presedintelui Republicii Moldova i-ar reve-
ni 0 asemenea raspundere” [4, § 49].

Din aceste considerente, Curtea Constitu-
tionald a decis urmatoarele:

a) In materie de apirare nationali, Par-
lamentul dispune de o competenta legislativa
exclusiva.

b) Parlamentul adopta documente de po-
litici In materie de aparare nationala in limitele
stabilite de Constitutie si de legile In materie.
Adoptarea strategiei nationale de apdrare se
inscrie in sfera de competenta a Parlamentului.

c) Art. 87 din Constitutie nu prevede o
raspundere a Presedintelui Republicii Moldova
pentru capacitatea de aparare a statului. Aceas-
ta nu exclude posibilitatea adoptarii unei legi,
in spiritul Constitutiei, prin care Presedintelui
Republicii Moldova i-ar reveni o asemenea ras-
pundere.

d) Presedintele Republicii Moldova este
competent sa Intreprinda in materie de securita-
te si de aparare nationald doar masurile care sunt
prevazute si 1i sunt permise potrivit legii [4].

sense, prerogatives relative to the approval and
implementation of public policies” [4, § 43].

The Constitutional Court also mentioned
the fact that ,para. (1) of art. 87 of the Constitu-
tion does not serve as an argument in support
of the idea that the President of the Republic
of Moldova would be recognized with exclusive
competence in matters of defense of the coun-
try. The quality of supreme commander of the
armed forces must be seen in the context of all
constitutional provisions and not in isolation.
The principle of coherence of the legal system
requires this approach” [4, § 46].

In another vein, the Constitutional Court
observed that ,art. 87 of the Constitution does
not impose a liability of the President of the
Republic of Moldova for the general defense
capacity of the state. The responsibility of the
head of state can only be personal, in connec-
tion with the exercise of his functions in this
matter (criminal liability for committing crimes
against state security). Norm art. 87 (of the
Constitution - n.a.) does not contain any text
that would regulate liability strictly in military
matters. However, this conclusion does not ex-
clude the possibility of the adoption of a law by
the Parliament, in the spirit of the Constitution,
by which the President of the Republic of Mol-
dova would have such responsibility” [4, § 49].

For these reasons, the Constitutional
Court decided the following:

a) In matters of national defense, Parlia-
ment has exclusive legislative competence.

b) Parliament adopts policy documents
in the field of national defense within the limits
established by the Constitution and the rele-
vant laws. The adoption of the national defense
strategy falls under the competence of the Par-
liament.

c) Art. 87 of the Constitution does not pro-
vide for the responsibility of the President of the
Republic of Moldova for the defense capacity of
the state. This does not exclude the possibility of
adopting a law, in the spirit of the Constitution,
by which the President of the Republic of Mol-
dova would have such responsibility.

d) The President of the Republic of Mol-
dova is competent to undertake in matters of
security and national defense only the mea-
sures that are provided for and allowed to him
according to the law [4].

Conclusions. Consequently, the quality
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Concluzii. In consecint, calitatea Prese-
dintelui Republicii Moldova de comandat su-
prem al fortelor armate nu-i confera acestuia
competente nelimitate in domeniul apararii.
Dimpotrivd, Presedintele Republicii Moldova
este competent sa intreprinda acele masuri care
sunt prevazute expres in Constitutie sau in alte
legi adoptate de Parlament. Totodat3, trebuie de
accentuat faptul ca Presedintele Republicii Mol-
dova isi exercita atributiile in domeniul apararii
prevazute de Constitutie cu un control din par-
tea Parlamentului. Controlul efectuat de catre
Parlament poate fi ex-ante (in cazul mobilizarii
partiale sau totale) sau post factum (In cazul
masurilor menite sa respinga agresiunea si in
cazul declararii starii de razboi) si reprezinta o
garantie impotriva arbitrariului.

of the President of the Republic of Moldova as
supreme commander of the armed forces does
not give him unlimited powers in the field of
defense. On the contrary, the President of the
Republic of Moldova is competent to undertake
those measures that are expressly provided for
in the Constitution or in other laws adopted by
the Parliament. At the same time, it should be
emphasized that the President of the Republic of
Moldova exercises his powers in the field of de-
fense provided for by the Constitution with con-
trol from the Parliament. The control exercised
by the Parliament can be ex-ante (in the case of
partial or total mobilization) or post factum (in
the case of measures to repel aggression and in
the case of declaring a state of war) and repre-
sents a guarantee against arbitrariness.
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