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INSTITUTE OF OBLIGATORY CONSOLIDATION
OF CORPORATE CONTROL:
CORPORATE RIGHTS RESTRICTION

Anatoli Kostruba

Vasyl Stefanyk Precarpathian National University, Ukraine
anatolii.kostruba@pnu.edu.ua

Today in many countries around the world the procedure of the com-pul-
sory purchase of the shares of minority shareholders (squeeze-out) by majority
shareholders is an effective means of protection of rights of large investors and a
widely used tactical technique that effectively regulates the process of corporate
governance in business organizations, a toolkit to pre-vent corporate conflicts
between members and business paralysis. While emphasizing the relevance of
the attempt to limit the ownership rights of minority shareholders in the interest
of the majority, the court concluded that the application of a squeeze-out can
be justified, and the initiation of this procedure does not indicate abuse of the
economic position by the ma-jority shareholder.

The interest of the majority shareholder in the free exercise of en-trepre-
neurial activity may be placed above the interests of the minority shareholders,
provided that the latter are protected against abuse of the economic forces by
the majority shareholder, as well as provided that compensation is paid for the
lost shares.

Supporters of the opposite point of view argue that the monopoliza-tion
of large blocks of shares is a threat to the functioning of the Ukrainian economy,
its investment climate and the activity of the stock market.

Georgia’s administration of law is illustrative. The Constitutional Court of
Georgia in its decision d/d May 18, 2007 on the constitutionality of article 53-3
of the Business Act found that the squeeze-out of minority shares is not a public
need and a legitimate goal, as it provides for certain restrictions (minority own-
ership rights).

The institute of forced termination of ownership is not a new phe-nome-
non for civil law. It is based on the idea of restricting the right to hold, use, and
dispose of the property of an individual owner in the interest of the vast majority.

Rights equally guarantee the protection of the interests of society as a
whole, as well as the interests of individual groups that may be affected in the
process of exercising the powers of an authorized person. This objec-tively re-
quires the correlation of the individual with the collective, and the private with
the public. Constitutional and legal guarantees of an individu-al’s private proper-
ty right cannot override the corresponding guarantees granted to a group of per-
sons acting in the general interest. The conflict between them shall be resolved
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by establishing the priority of the majority over the interests of the minority.

The corresponding termination may not substantially prejudice inter-ests
of the minority shareholder because of the organizational and eco-nomic dispro-
portionality of the “energy consumption” associated with holding insignificant
block of shares, participation in the affairs of the cor-poration and the amount of
the corporate rights issuer’s profits in favor of the minority shareholder.

The aforesaid demonstrates existing reasonable legal and economic pre-
requisites for interference with the peaceful ownership of property, which is not
only consistent with the economic interests of the group of individuals, but also
is proportional to its objectives and fair in view of the obligatory compensatory
nature of the existing deprivation in favor of the holder of an insignificant block
of shares of a joint stock company.

AZORBAYCAN RESPUBLIKASININ 9M3K MICILLISINDD MOVCUD
BOSLUQLAR Vo ONLARIN ARADAN QALDIRILMASI

Alis Qasimov

Baki Dévlat Universiteti, Azarbaycan
kasumov-bsu@rambler.ru

istanilan hiiqugi va sosial dévlatda amak miinasibatlari ictimai miinasibat-
larin bir novu kimi ¢ixis edir. Bu minasibatlarin hiiqugi tanzimlanmasi hamisa
dovlatimizin diggat markazinda olmusdur. Xususile da Azarbaycan Respublikasi
0zUnln dovlat mistaqilliyini barpa etdikdan sonra amak minasibatlari va on-
larla bilavasita six bagli olan digar ictimai minasibatlarin hliiquqi tanzimlanma-
sinin takmillasdirilmasi prosesi davamli olarag hayata kegirilmisdir. MDB-ya Uzv
Olkalardan Azarbaycan Respublikasi birincilardan olaraq 6zinin bazar miinasi-
batlarinin talablarina cavab veran ilk @mak Macallasini gabul etmisdir. AR M
gabul edilarkan igtisadi cahatdan inkisaf etmis 6lkalarin amak ganunvericiliyin-
dan, Model @mak Macallasi layihasindan va beynalxalq tacriibadan istifads olun-
musdur. Lakin AR ©@M-in faaliyyat gostardiyi 30 illik dovra nazar saldigda goririk
ki, bu Macalls amak miinasibatlari sahasinda ganunauygun ve miitamadi olaraq
yaranan bitin problemlari hall etmak igtidarinda deyil. Bununla barabar, onun
bir sira maddalarinds mibahisasiz olmayan normativ middaalar movcuddur.
1 fevral 1999-cu il tarixli Azarbaycan Respublikasinin @mak Macallasi qlivvaya
mindikdan sonra demak olar ki, har il ona muvafiq alava va dayisikliklar edilma-
sina baxmayarag zamanla ayaqglasa bilmir, glinlin realliglarina tam cavab vermak
igtidarinda deyildir. Fikrimizca, bunun asas sabablarindan biri, balka da birinci-
si glivvada olan amak ganunvericiliyinin takmillasdirilmasi izra elmi cahatdan
asaslandirilmis konsepsiyanin olmamasidir. Ona gora da bels bir konsepsiyanin
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