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The article reveals the problems of defining the concept of the subject of a crime when committing real estate fraud, for correct
legal identification. The concept of «real estate» is complex and multifaceted, and for a more precise definition of this term, the author
proposes the distribution of real estate objects into groups, based on their functional purpose.

When writing the work, the author compared the modern concept of real estate with similar concepts in Roman law and its
special regimes, on the division of ownership of real estate. The analysis of the points of view of scientists on the establishment of the
subject of fraud in the field of real estate is carried out. In the context, the specific features of real estate are highlighted to determine
the subject of crime and the object of property rights.

The author comes to the conclusion that criminal acts committed in the field of real estate are dangerous by the onset of harm-
ful consequences: violation of property rights, illegal state registration of the emergence, transfer or termination of rights to real estate
and, accordingly, causing material damage to the victim.
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HEABUXXNMMOE MMYLLECTBO KAK NMPEAMET MOLWEHHUYECTBA:
OCOBEHHOCTM MPABOBOUN MAEHTUOUKAL NN

B.A. KOHOMEJ/IbCbKW I7I,
dokmop ropuduyeckux Hayk, npogeccop

EneHa KYLWWHAPEBA

Bcmamve packpoisaromes npo0nemvl onpedeneHus HOHSMUS npedmema npecynieHus npu cosepuileHuy MoueHHU1ecmea
€ HEOBUNHUMOC IO, 0TI NPABUTbHOL NPasosoii udenmudurayuu. Ilonamue «HeOBUNUMOCHbY — CTIOICHOE U MHO202PAHHOE U OIS
Gonee mouH020 onpedeneHuss 0AH020 MePMUHA, ABMOPOM npednazaemcs pacnpedenerue 00veKM06 HeOBUNCUMOCHU NO 2PYynnam,
UCX005 U3 UX PYHUUOHATLHOZ0 HASHAYEHUS.

Ipu nanucanuu pabomuvt, A6MOPOM NPOBOOUNIOCH CPABHEHUE COBPEMEHH020 NOHSMUS HEOBUNUMOCHU C AHATIOZUYHDIM
NOHAMUAM 6 PUMCKOM npaee u €20 0co0LIMU Pexcumam, 0 pazdeneHul NPasa coOCMEEHHOCU HA HEOBUNUMOE UMYULECTBO.
Ocywiecmensemcss ananus3 mouex 3PeHuUs YUeHvIX N0 YCMAHOBTIEHUN npedMema MOueHHUHecmeéa 6 cepe HedBUNUMOZO
umywecmea. B konmexcme évidensromcs cneyuduteckue npusHaxy Hed8uIcUMocmu 07ist onpedeneHus npedmema npecmynieHus
U 00veKma umMyuecmeeHHvIX npas.

Asmop npuxodum Kk 6v1600y, umo npecmyntvie OesHUs, coéepuiaemvle 6 chepe HeOBUNUMO20 UMYUIECNEA, ONACHDL
HAcmynneHuem 6pPeOHvIX NOMedCMeuil: HapyuleHueM UMYUWeCBEHHbIX NPAB, He3AKOHHAS 20CY0APCMBEHHAs PezUcHpPauus
603HUKHOBEHUSL, N1ePex00a U nPexpaueHus npas Ha 00vexmvL HedBUNCUMOCIU U, COONBEMCINEEHHO NPUYUHEH e MATePUATTbHOZ0
yujep6a nomepnesuemy.

Kntoueevie cnosa: mouwennuuecmaeo, npebMem npecmynjieHus, npasa Ha UMyuLecmmaeo, HeldsuiuUMoe umyuiecmaeo,
npecmynjieHus npomue coOcmesennocmu.

Introduction. The subject of the crime plays
an important role both in the practice of lawmak-
ing and law enforcement. The doctrine of the sub-
ject of crime with the time of its occurrence until
now, has always been distinguished by controver-
sial provisions and developed due to the need to

establish the subject of crime in law enforcement
or in the process of scientific interpretation of
criminal law. That is why this doctrine does not
cause the slightest doubt about its purpose to serve
the development of criminal law theory and the
improvement of legal practice. [1, p. 192]
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The study of real estate as a subject of fraud
deserves special attention. Such a study has not
only theoretical, but also practical significance,
since the understanding of the corresponding ob-
ject of criminal law protection depends on this.

Applied methods and materials. When
preparing the article, the author used modern
methods of scientific knowledge. In particular: the
dialectical method - for scientific knowledge of so-
cial and legal phenomena that arise in the field of
real estate; historical and legal, comparative legal,
for the analysis of national and foreign legislation
on the subject of fraud, in general, logical and se-
mantic in order to define the concepts of «real es-
tate» and «subject of fraud». Also, a formal-logical
method was used to define certain terms: the sub-
ject of real estate fraud and signs of real estate.

The concept of real estate is key for under-
standing the fundamental features of the insti-
tution of law in general and crimes committed
in relation to this type of property. Immovable
property can be conditionally divided into three
groups.

The first group is made up of real estate ob-
jects, which are assigned there according to their
functional purpose. The legislator singled out land
plots as an independent and basic type of real es-
tate, this position is fair and indisputable, because
all objects are located on the ground and are inex-
tricably linked with it.

The second group of real estate consists of
objects located on a land plot, the movement of
which is impossible without their depreciation
and changing their purpose. The legislator defined
this provision in the Civil Code of Ukraine, but
did not specify these objects. Objects located on
a land plot can be conditionally divided into two
types, namely: natural real estate objects and ob-
jects created as a result of human activity. Natu-
ral real estate is water bodies, forests, perennial
plantings, independent or not always dependent
on the results of human activity. At the same
time, it should be remembered that neither sub-
soil areas, nor isolated water bodies, nor perennial
plantations, nor even a layer of fertile soil of the
earth can exist without connection with the land.
In turn, real estate objects created by human la-
bor, which have a direct connection with the land,
include: buildings, structures, a single property
complex of enterprises and objects of unfinished
construction.

The third group is made up of mobile ob-
jects, which are subject to the legal regime of im-
movable property by law (ships, aircraft, space ob-
jects). This group is completely independent, and
it includes things listed in Article 181 of the Civil
Code of Ukraine. [2, pp. 23-30.]

It should be noted that in the criminal le-
gal context there is no own concept of real estate
applicable to criminal offenses against property.
Based on the analysis of judicial and investigative
practice, and public consciousness, some of the
above-mentioned real estate objects, according to
the Civil Code, indicated by the legislator as real
estate, will not be taken into account in the context
of the problem under consideration. This refers to
rather colorful objects such as air, sea and space
ships, as well as subsoil, which are the subject of
regulation of an independent article of the Crimi-
nal Code of Ukraine.

Roman legislators very interestingly solved
the issue of the legal status of premises in apart-
ment buildings (and the latter, of course, existed
during the specified period). According to the
norms in force at that time, the owner of the land
plot acquired ownership of the entire building and
the division of the latter could only be carried out
vertically with the obligatory division of the land
plot. At the same time, the special regime extend-
ed to common walls, which were not subject to di-
vision and in respect of which the right to prohibit
the commission of any actions did not apply. [3,
p. 22]

Real estate in Roman law was considered
not only land plots (praedia, fundi) and the bowels
of the earth, but also everything that was created
by someone else’s labor on the land of the owner.
It was recognized as a natural or property part of
the earth’s surface (res soli). Real estate included,
in particular, buildings, crops, plantings. [4, p. 43.]

Most scientists consider not only property,
but also the rights to it, to be the subject of fraud.
However, there are cases when, after the entry
of the right to someone else’s property, the cul-
prit may not be able to actually use it for various
reasons (for example, changing the locks in the
apartment by the former owner). However, these
circumstances should not affect the qualification
of this offense as a completed crime - fraud. And
if only property is recognized as the subject of a
crime, this qualification cannot be considered cor-
rect.
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We share the point of view of most scholars
who argue that the right to property can and is the
subject of fraud. It should be noted that paragraph
3 of the resolution of the Plenum of the Supreme
Court of Ukraine «On judicial practice in cases of
mercenary crimes against private property» dated
December 25, 1992 No. 12 said: «The subject of
fraud and extortion is not only property, but also
the right to it ( granting the right to demand the
fulfillment of obligations, documents granting the
right to receive property, etc.) ... «[5]

According to some scientists, only by ac-
quiring the rights to housing, the criminal has the
opportunity to carry out civil transactions with
him in the future and profit from this. Money can
be the subject of fraud related to the alienation of
private housing, but provided that the offender
took possession of the money without obtaining
the right to housing. This is especially true in cases
where the offender enters into an agreement on
the alienation of housing in such a way that in the
future it can be declared invalid in court. Under
such circumstances, the offender’s actions are not
aimed at obtaining the right to housing, but at ob-
taining the difference between the inventory value
of housing specified in the contract and the money
actually paid, the amount of which is not indicat-
ed in the contract [6, p. 112]. In such offenses, the
subject of encroachments in the commission of
crimes in the field of residential property turnover
is also money.

It can be determined that the specific fea-
tures of real estate as a subject of crime and an ob-
ject of property rights are as follows. 1. Real estate
has a physical (geographic, spatial, property) attri-
bute. 2. Real estate has an economic characteristic,
i.e. has at least a minimal economic value (cost). 3.
Legal sign of real estate.

If we proceed from the fact that the owner-
ship of real estate is transferred to the person at
the time of state registration of this right, then the
following conclusion can be formulated: when de-
termining the signs of fraud with real estate, it is
required to establish not the fact of its seizure, but
the fact of acquiring ownership of real estate, i.e.
.e. the moment of state registration of this right.

A generalization of existing positions and
judicial practice allows us to single out a number
of signs that indicate the specificity of the legal sta-
tus of real estate as a subject of criminal encroach-
ment:

- physical characteristics of real estate;

- material characteristics of property - im-
possibility of physical acquisition of real estate
without changing its status;

- state registration of ownership of prop-
erty;

- the fact of the transfer of the powers of
ownership, use and disposal.

Due to the physical properties of residential
real estate in the modern criminal law literature,
it is reasonably noted that encroachment on it
is possible not in all forms. Its inherent physical
properties exclude the possibility of its abduction
by secret, open or violent means, characteristic,
respectively, for theft, robbery and robbery. Such
objectively non-movable objects cannot be the
subject of these methods of theft also due to their
legal properties. The special economic value of res-
idential real estate was determined by a special le-
gal regime that ensures publicity and transparency
of the acquisition and transfer of rights to such
objects. For example, in the case of unauthorized
seizure of a residential property, the perpetrator
does not acquire property rights, and such an act
cannot be considered as crimes against property,
but must be qualified depending on the method
of committing a crime under other articles of the
Criminal Code of Ukraine.

To obtain property rights to a residential
real estate object, the winemaker has no other way
than by deception or abuse of trust to force the
owner to transfer the rights to the property to the
winemaker, which is possible only through fraud.
(7, p. 27.]

A person committing a fraud acquires the
right to property in a knowingly illegal way. In
this case, the person who acquired the right to the
property in this way does not legally become the
owner of the property. You cannot acquire prop-
erty rights by criminal means. You can become an
owner only on the grounds specified in the civil
legislation of Ukraine.

Thus, the acquisition of the right to prop-
erty does not cause the victim to lose ownership
of this property. This explains why the legislative
definition of fraud refers to the acquisition of the
right to someone else’s property, and not to the ac-
quisition of ownership of someone else’s property.
The acquisition of the right to property is inherent
in most of the characteristics characteristic of the
acquisition of someone else’s property, in particu-
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lar, someone else’s property, illegality, gratuitous-
ness, causing damage to the owner or other owner
of property, a selfish goal. 8, p. 73]

One of the meanings of the word «acquire»
means «to become the owner of something, mainly
by buying.» [9, p. 930] Thus, the swindler, as a re-
sult of the commission of unlawful acts, becomes
the owner of the right to someone else’s property.
By acquiring such a right, he has the opportunity
to exclude it in the future and turn it to his own
benefit or to the benefit of other persons. In this
case, we are talking about the moment of the end
of the fraud committed by acquiring the right to
someone else’s property. Scientists are solving this
question ambiguously. Some believe that from the
moment the fraudster receives the document on
the basis of the possession of which he acquires
the right to the property, the crime is recognized

as completed, regardless of whether the fraudster
managed to obtain the corresponding property in
kind or in monetary terms. [10, p. 128]

Conclusions. Thus, having studied real
estate as a subject of fraud, the following conclu-
sions can be formulated.

Fraud committed in the field of real estate
actually infringes not on real estate as a thing, an
object of the material world with certain physical
properties and legal status, but on the totality of
property rights determined by civil law that be-
long to the rightful owner. Such deviant behavior
on the part of the perpetrators is quite common
and dangerous with the onset of harmful conse-
quences. At the same time, the main specificity of
the legal regime of real estate is the obligatory state
registration of the facts of the emergence, transfer
or termination of rights to real estate objects.
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