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�e European debate on in-work poverty

In-work poverty is currently a topical issue at EU level, featuring high in the EU agenda. �is is the result, �rstly, 
of the increased visibility of the problem in European statistics since the adoption, in 2003, of Regulation (EC) 
No.1177/2003 on Community Statistics on Income and Living Conditions (EU-SILC) (2), and, secondly, of 
the relatively high and increasing number of people working but yet falling below the poverty line. 

Statistical data show that, in 2019, 9% of all employed persons aged 18-64 in the EU-27 where in-work at risk-of- 

poverty . �is means that almost one in ten European workers lived that year in a household with an equiva- (3)

lent disposable income below 60% of the median of the national equivalised household income. Since the in-
work at risk-of-poverty indicator is a relative measure, the differences across Europe are not based on direct com-
parisons of salaries between countries. Similarly, in some Member States, certain level of in-work poverty is com-
patible with very low material deprivation (which is an indicator of absolute poverty) whereas material depriva-
tion may be relatively high in countries with lower in-work poverty rates. 

Some problems that a high level of in-work poverty may cause to European societies are almost self-evident: in-
work poverty affects negatively social justice, may fuel political instability (in times of increasing populism), cau-
ses social distress and, no less importantly, it affects the content and concept of EU citizenship and the trust of 
EU citizens in the Union. Some other consequences are less obvious. In-work poverty is a threat to the narrative 
of the social pact that insists on the idea that work is the best shield against poverty, thus challenging any policy ai-
med at work creation as the main formula against poverty. 

High expectations are placed on regulation at EU level to tackle in-work poverty in a coordinated way in Europe, 
but a number of questions remain unresolved: what is the role of regulation in the social domain in relation to in-
work poverty? What can the EU legislator do? 

Luca Ratti and Antonio García-Muñoz Alhambrai
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Editorial
 In-Work Poverty in the EU

1. �is Special Issue re�ects only the authors’ views. �e Research Executive Agency is not responsible for any use that may be made of the 
information it contains. �e WorkYP project has received funding from the European Union’s Horizon 2020 research and innovation program-
me under grant agreement No 870619.  

i. Associate Professor in European and Comparative Labour Law at the University of Luxembourg.
ii. Postdoctoral Researcher at the University of Luxembourg.
2.  of the European Parliament and of the Council of 16 June 2003 OJ L 165, 3.7.2003, p. 1.Regulation (EC) No 1177/2003
3. Eurostat. .In-work at-risk-of-poverty rate by age and sex - EU-SILC survey

1

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32003R1177
http://appsso.eurostat.ec.europa.eu/nui/submitViewTableAction.do
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A debate on in-work poverty is, therefore, very timely. EU Law live will contribute with two Special Issues on the 
topic. In both Special Issues, the editors propose to explore some key topics from the perspective of labour law 
and social security. 

In this �rst Special Issue, the reader �nds two contributions: Ane Aranguiz, Eleni De Becker and Paul Schoukens 
explore the possibilities of an EU instrument on minimum income and its role to �ght in-work poverty. In the se-
cond contribution, Luca Ra�i deals with the proposal for a Directive on Adequate Minimum Wages in the EU 
and the many legal questions it poses. �e second Special Issue on in-work poverty, to be published in spring 
2022, will address, on the one hand, the much-debated regulation of platform work at EU level and, on the other 
hand, the thorny issue of collective bargaining for the self-employed in the EU. 

‘Working, Yet Poor’, a Horizon 2020 Project focused on in-work poverty

All contributors in both Special Issues are part of the Project Working, Yet Poor (WorkYP) , coordinated by  (4)

the University of Luxembourg. �e contributions build on the work already done in the Project, which is ente-
ring its third and �nal year. 

�e WorkYP Project gathers together twelve partners, including 9 European Universities (University of Luxem-
bourg; University of Bologna; Goethe University Frankfurt; KU Leuven; Tilburg University; Erasmus Univer-
sity Ro�erdam, University of Lund; University of Gdansk and Utrecht University) and three Institutions wor-
king in the �eld of social rights and poverty (Observatoire Social Européen; Fondazione Giacomo Brodolini 
and European Anti-Poverty Network).

�e WorkYP Project’s aim is to gain a be�er understanding of the role of regulation in se�ing the conditions that 
produce (and reproduce) in-work poverty, in order to propose regulatory strategies that may help to tackle it. In 
this sense, the Project will contribute to achieve the goals proclaimed in the European Pillar of Social Rights 
(EPSR), namely to grant all workers ‘fair and adequate wages’ and to have an ‘adequate protection for all kinds of 
employment’. 

In-work poverty is a complex societal issue, which cannot be easily explained using clear cause-effect pa�erns. 
While regulation certainly plays a role, other determinants must be considered. Even if we restrict the analysis to 
the role of regulation, several branches of law may have an impact on in-work poverty, from tax law and social se-
curity law, to labour law and competition law. More in general, the existence of adequate and affordable social ser-
vices, social conditions and gender are also relevant factors. A challenging aspect of the WorkYP Project relates 
to the fact that existing statistics about in-work poverty do not focus on individuals, but are rather based on the 
household dimension. �e situation of a particular individual concerned, in terms of in-work poverty impact, 
depends not only on her individual position in the labour market, but also on the composition of the household 
where she lives and on the position in the labour market of the other household’s members. Labour law (and to a 
lesser extent social security law), on the contrary, is built largely on the premise of the individual worker. 

Nº82 · DECEMBER 3, 2021

4. �e website of the Project can be consulted . here

https://workingyetpoor.eu
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�e WorkYP project applies an innovative and interdisciplinary methodology which includes a comparative 
analysis of the regulation at national level in seven European countries (Belgium, Germany, Italy, Luxembourg, 
Netherlands, Poland and Sweden) and a vertical focus on particular groups of workers who, because of their posi-
tion in the labour market, are more at risk of experiencing in-work poverty. �e project has labelled these groups 
as VUPs (Vulnerable and Underrepresented Persons). �e four VUP groups identi�ed by the project include: 
full-time workers working in low-wage sectors (VUP 1); solo self-employed (VUP 2); atypical workers (�xed-
term, part-time and agency workers) (VUP 3); and casual workers, including those persons working under ca-
sual contractual arrangements, platform workers and workers in the gig economy (VUP 4). 

�e focus on these VUP groups allows for a targeted approach, more sensible to the particular needs of such 
groups in the labour market. �erefore, tailor-made proposals to tackle their problems are possible. Given the 
differences among different groups of workers in their exposure to in-work poverty, focusing on VUP groups is a 
more effective strategy in �ghting the loopholes of the existing regulatory framework at both EU and national 
level than addressing the whole working population to �nd general solutions. 

�e topics addressed in the Special Issue 

In this Special Issue, the current debates at EU level concerning two of the most widely known instruments to 
tackle in-work poverty – the minimum income and the minimum wage – are presented. Both instruments aim at 
securing minimum income levels, which, while may not be the only factor to take into account, plays neverthe-
less an important role regarding in-work poverty. 

A guaranteed minimum income exists, in different forms, in most EU Member States, yet not always in an ade-
quate form. �ere is an ongoing debate on the convenience and opportunity to regulate minimum income at EU 
level, with an active involvement of the Parliament  and the Council . Although it has yet not produced regu- (5)  (6)

lative proposals, such debate demonstrates how important is the current re�ection about the goals and future of 
social Europe. While minimum income policies are directed mostly to people who are not at work, they have an 
indirect impact on people at work, functioning as a minimum that prevents the existence of (very) low salaries. 
Minimum income schemes may also support households where work intensity is particularly low. Ane Aran-
guiz, Eleni De Becker and Paul Schoukens provide an insightful contribution on this topic by presenting the cu-
rrent state of the debate, the main issues that an EU instrument on minimum income raises, and potential alter-
natives and complementary pathways to provide adequate minimum income protection for EU citizens. 

When it comes to minimum wages and their role in combating in-work poverty, many questions remain open. 
Minimum wages exist in most European Member States, although in different forms. While a majority of EU 
Members States has statutory minimum wages, some legal systems have minimum wages set through collective 
agreements, typically at sector level. Another issue concerns the adequacy of minimum wages, whatever form 

5.  ‘Strengthening minimum income protection in the EU’ March 2021.European Parliament Brie�ng
6. Council of the European Union. ‘Strengthening Minimum Income Protection to Combat Poverty and Social Exclusion in the COVID-19 Pandemic and Be-
yond’ , 9th October 2020. Council Conclusions 11721/2/20

https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/662900/IPOL_BRI(2021)662900_EN.pdf
https://www.consilium.europa.eu/media/46078/11721-re02-en20.pdf
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they have, to protect effectively workers against in-work poverty. �ere are no simple answers to the question of 
what is the role of minimum wages in the �ght against in-work poverty, although studies demonstrate that mini-
mum wages contribute to protect workers’ income, particularly in low-wage sectors. 

�ese debates became even more relevant since October 2020, when the European Commission presented a 
proposal for a Directive on Adequate Minimum Wages in the European Union (7). �is interesting document 
raises, nevertheless, numerous legal questions. Luca Ra�i describes in its contribution the main contents of the 
proposal against a background of the on-going developments of the EPSR and the EU’s �ght against in-work po-
verty.

Luxembourg, 19.11.2021,
�e editors

7. European Commission, . COM(2020) 682 �nal, 28 October 2020. Proposal for a Directive on Adequate Minimum Wages

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020PC0682
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Introduction 

Since the very inception of the current EU Commission’s mandate, a clear commitment was formulated towards 
the introduction of a European framework on fair minimum wages, on the premise that ‘the dignity of work is sa-
cred’ .  In January 2020, the Commission promoted a �rst consultation pursuant to Article 154 TFEU , fo- (1)  (2)

llowed by a second one in July 2020 , which brought the co-legislator to �nally advocating its normative role  (3)

and introducing a speci�c regulatory instrument in the �eld. 

In October 2020, the Commission transmi�ed its proposal for a directive on adequate minimum wages in the 
European Union to the European Parliament and the Council . Since then, the legal services of both institu- (4)

tions have substantially validated the proposed text , albeit with some minor revisions . Last 18 November  (5)  (6)

2021, the European Parliament’s Commi�ee on Employment and Social affairs tabled a revised text  which  (7)

was adopted by the Plenary as a basis for next negotiations with the Council . It will then be mainly for the  (8)

Council, i.e., the Member States, to agree on the viability of the directive, against a background of political   (9)

and social controversy . In the hope of many observers, on the basis of the discussions last exchanged in No- (10)

vember 2021 , an agreement might be reached during the French presidency of the EU, which will run from  (11)

January to June 2022 . Still, the systemic impact of the proposed directive raises concerns, particularly  (12)

among Nordic countries .  (13)

The Proposal for a Directive on Adequate
Minimum Wages in the EU

Luca Ratti i

i. Associate Professor in European and Comparative Labour Law at the University of Luxembourg.
1. Von de Leyen,  by President von der Leyen at the European Parliament Plenary (September 2020). State of the Union Address
2. .C(2020) 83 �nal
3. .C(2020) 3570 �nal
4. .COM(2020)682 �nal
5. Council of the European Union,  (March 2021).  Opinion of the legal service on the Commission proposal for a Directive on adequate minimum wages
6. European Parliament, Commi�ee on Legal Affairs,  (October 2021).Opinion on the legal basis of the proposal for a Directive on adequate minimum wages
7. European Parliament,  (November 2021).Dra� legislative resolution on the proposal for a directive on adequate minimum wages in the European Union
8. European Parliament, . Press release 25 November 2021
9.  ( January 2020).EU Observer
10.  (March 2021).Euractiv
11.  (November 2021).Agence Europe
12.  (May 2021).Euractiv
13. Furåker, ‘ ’, Economic and Industrial Democracy 2020, Vol. 41(2) 419–435. �e issue of statutory minimum wages: Views among Nordic trade unions
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https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_20_1655
https://ec.europa.eu/commission/presscorner/detail/en/fs_20_51
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=PI_COM:C(2020)3570&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020PC0682
https://data.consilium.europa.eu/doc/document/ST-6817-2021-INIT/en/pdf
https://www.europarl.europa.eu/doceo/document/JURI-AL-699235_EN.pdf
https://www.europarl.europa.eu/doceo/document/A-9-2021-0325_EN.html#top
https://www.europarl.europa.eu/news/en/press-room/20211119IPR17718/minimum-wage-green-light-to-start-negotiations-with-council
https://euobserver.com/opinion/147050
https://www.euractiv.com/section/economy-jobs/opinion/adequate-minimum-wages-proposal-an-attack-on-collective-bargaining/
https://agenceurope.eu/en/bulletin/article/12828/11
https://www.euractiv.com/section/economy-jobs/news/france-ready-to-pick-up-the-baton-on-eu-minimum-wage-proposal/
https://journals.sagepub.com/doi/pdf/10.1177/0143831X17711769
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Within or beyond EU competence?

As legal basis of the directive, the Commission chose to rely on Article 
153(1)(b) TFEU, referred to the shared competence of the Union and 
the Member states in the �eld of ‘working conditions’. 

�e choice is grounded on two concurrent arguments, mentioned in 
the Explanatory memorandum to the proposed directive . On the  (14)

one hand, ‘ensuring that workers in the Union earn adequate wages is es-
sential to guarantee adequate working and living conditions’, since ‘ha-
ving access to a minimum wage guaranteeing a decent standard of li-
ving is a pivotal element of adequate working conditions’. On the other 
hand, the introduction of a minimum wage directive would not tres-
pass the limits established by Article 153(5) TFEU which expressly 
mentions ‘pay’ as one of the three subjects excluded from EU compe-
tence. In fact, given the narrow interpretation of such exclusion, indi-
rect interferences by the EU in the �eld of wages have already been exer-
cised by European institutions. Denying such indirect competences 
would deprive the areas referred to in Article 153(1) of ‘much of their 
substance’ .  (15)

Scholars have generally expressed their support to Article 153(1)(b) 
TFEU as valid legal basis , recalling the progress of ‘Social Europe’  (16)

from Amsterdam to Lisbon , although some suggested to provide  (17)

the directive with a concurrent legal basis , found in Article 175  (18)

TFEU on economic, social and territorial cohesion. �is would not 
only allow to reinforce the ‘slim and slack rope’ of Article 153(1)(b), 
but also to make the EU’s intervention on minimum wages functional 
to a more harmonious economic and social development across the 
EU. 
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14. Proposal for a Directive on adequate minimum wages in the European Union,  (October 2020). Explanatory Memorandum
15. , Specht (C-501/12, EU:C:2014:2005, para 33); , Bruno  Judgment of the Court of Justice of 19 June 2014  judgment of the Court of Justice of 15 April 2007
and others (C-268/06,  EU:C:2008:223, paras. 123-124).
16. Menega�i, ‘ ’, Italian Labour Law e-Journal, Issue 1, Vol. 14(2021), 21-32.Much ado about li�le: �e Commission proposal for a Directive on adequate wages
17. Di Federico, ‘ ’, Italian Labour Law e-Journal, Issue 2, Vol. 13(2020), 107-�e Minimum Wages Directive Proposal and the External Limits of Art. 153 TFEU
111.
18. Aranguiz – Garben, ‘ ’, CEPOB Policy Brief Confronting the Competence Conundrum of an EU Directive on Minimum Wages: In Search of a Legal Basis
(2019).
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020PC0682&from=EN
https://curia.europa.eu/juris/document/document.jsf;jsessionid=AE9C2D8C3E9AACDFBFC739FCDC2C1A6B?text=&docid=153813&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=38886577
https://curia.europa.eu/juris/document/document.jsf?text=&docid=71395&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=38887146
https://illej.unibo.it/article/view/13369/12952
https://illej.unibo.it/article/view/11879/11860
https://www.coleurope.eu/sites/default/files/research-paper/aranguiz_garben_cepob_9-19.pdf?download=1
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�e two cases concerning the legal basis of Directive 2018/957 on the posting of workers – challenged by Po-
land and Hungary for alleged lack of a correct legal basis  – clearly illustrate how advanced is the CJEU case  (19)

law in the �eld, particularly read in the light of the horizontal social clause contained in Article 9 TFEU, which 
not by chance has been put by the EU Parliament as an important reference in Recital 1 of the revised text of the 
directive proposed in November 2021 .  (20)

Dissenting opinions raised in principle the lack of competence of the EU , also based on the accession acts of  (21)

some countries (in particular, Denmark) , which supposedly did not entrust the EU with the exercise of le- (22)

gislative direct effect concerning the wage se�ing system, typically in the realm of social partners at national level 
(23). Furthermore, the same functioning of the proposed directive is seen as potentially harmful for the ability of 
collective bargaining agreements to establish wages at all levels, since the Charter of Fundamental Rights (refe-
rred to in Recital 2 of the directive) entitles ‘every worker’ with the right to working conditions which respect 
their dignity. 

Some national Parliaments already actioned the ‘yellow card procedure’ against the Directive, to stop or at least 
slow down its roadmap .   (24)

It remains that the sole authority in the �eld, which will very likely be sued in case the Directive �nally sees the 
light, is the CJEU. In assessing the directive’s validity, the Court will have to consider its previous jurisprudence, 
typically constructed on the idea that the legal basis must re�ect the aim and content of the regulatory measure 

(25). 

�e two pillars of the proposed directive: adequacy and coverage

An important element in the assessment of the proposed directive’s validity will be the concrete functioning of 
its implementation at domestic level. �e proposed text relies heavily on Member states’ discretion, on the one 
hand, to facilitate social partners’ intervention in the elaboration of effective minimum wage policies or, on the 
other hand, to ensure the adequacy of statutory minimum wages.

Adequacy and coverage are in fact the two pillars around which the whole directive is structured and result in its 
very objectives (see Recitals 15 and 18). 

19. , Commission v Poland (C-626/18, EU:C:2020:1000) andJudgment of the Court of Justice of 8 December 2020  judgment of the Court of Justice of 8 Decem-
ber 2020, Commission v Hungary (C-620/18, EU:C:2020:1001).   
20. European Parliament, Commi�ee on Legal Affairs,  (October 2021).Opinion on the legal basis of the proposal for a Directive on adequate minimum wages
21. Gill-Pedro, ‘ ’, European Law Blog ( June 2020).�e Commission’s proposal for a European Minimum Wage – another ultra vires challenge for the EU?
22. Kristiansen,  (November 2020).Expert Opinion
23. Grenfors – Gentile, ‘ ’, Italian Labour Law e-�e minimum wage Directive proposal and the promotion of collective bargaining: the voice of SGI-Europe
Journal, Issue 1, Vol. 14(2021), 41-48.
24. Rolfer and Wallinm, ‘ ’, Nordic Labor Journal, Jan 22, 2021. Yellow card from Sweden and Denmark to proposed minimum wages in the EU
25 , Commission v Parliament and Council (C-411/06, EU:C:2009:518, para 45).Judgment of the Court of Justice of 8 September 2009
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https://curia.europa.eu/juris/document/document.jsf?text=&docid=235183&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=38901176
https://curia.europa.eu/juris/document/document.jsf?text=&docid=235182&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=38900604
https://curia.europa.eu/juris/document/document.jsf?text=&docid=235182&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=38900604
https://www.europarl.europa.eu/doceo/document/A-9-2021-0325_EN.html#top
https://europeanlawblog.eu/2020/06/23/the-commissions-proposal-for-a-european-minimum-wage-another-ultra-vires-challenge-for-the-eu/
https://fho.dk/wp-content/uploads/2020/12/jens-kristiansen-proposal-for-a-directive-on-adequate-minimum-wages-5.pdf
https://illej.unibo.it/article/view/13367/12948
http://www.nordiclabourjournal.org/i-fokus/in-focus-2021/the-battle-over-statutory-minimum-wages/article.2021-01-18.1466982221
https://curia.europa.eu/juris/document/document.jsf?text=&docid=77073&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=39583499
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As made clear by the Impact assessment accompanying the proposed directive , adequacy is imposed as a tar- (26)

get for those Member states which regulate minimum wages by statutory legislation. By contrast, for the six 
countries without such a legal system (Sweden, Denmark, Finland, Austria, Italy, and Cyprus), the directive in-
fers adequacy from collective bargaining coverage rates of more than 70%.

According to Article 5, Member states of the �rst group (which have already in place statutory minimum wages) 
are required to ‘take the necessary measures to ensure that the se�ing and updating of statutory minimum wages 
are guided by criteria set to promote adequacy with the aim to achieve decent working and living conditions, so-
cial cohesion and upward convergence’. 

Article 5(2) offers some guidance as to which criteria are to be considered to deduce adequacy, including ‘(a) 
the purchasing power of statutory minimum wages, taking into account the cost of living and the contribution of 
taxes and social bene�ts; (b) the general level of gross wages and their distribution; (c) the growth rate of gross 
wages; (d) labour productivity developments’.

From the outset, all such criteria may seem too generic to effectively guarantee that adequacy of statutory mini-
mum wages is complied with. At interpretative level, however, they must be read in the light of the directive’s 
preambles, which state in particular that adequacy must be appreciated with reference to the wage distribution 
in the country (‘national socio-economic conditions, including employment growth, competitiveness as well as 
regional and sectoral developments’) and to the fact that minimum wages must provide a decent standard of li-
ving (‘purchasing power, productivity developments and to their relation to the gross wage levels, distribution 
and growth’). Recitals also make clear that ‘the use of indicators commonly used at international level, such as 
60% of the gross median wage and 50% of the gross average wage, can help guide the assessment of minimum wa-
ge adequacy in relation to the gross level of wages’ (Recital 21). Commentators observed that the reference to 
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26.  accompanying the proposal for a Directive on adequate minimum wages in the European Union (October 2020).Impact Assessment
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‘commonly used indicators ’ certainly include the Kaitz index, which measures the value of the minimum wa- (27)

ge in comparison with the median and the average wage. �e real issue, however, is that the vast majority of EU 
Member states already have minimum wages below the threshold of 60% of the median wage , which increa- (28)

se will therefore result the most challenging endeavour for domestic implementation in case the proposed direc-
tive is adopted in its current version. 

Even more complex is the way the proposed directive deduces adequacy from a certain level of collective bargai-
ning coverage. Article 4, referring to those Member states where no statutory minimum wage is in place, provi-
des for two default obligations and two optional measures which should grant an increased collective bargaining 
coverage. �e two main obligations are to (a) promote the building and strengthening of the capacity of the so-
cial partners to engage in collective bargaining on wage se�ing at sector or cross-industry level; and (b) encoura-
ge constructive, meaningful and informed negotiations on wages among social partners. Only where collective 
bargaining coverage is less than 70%, Member States are further required to (a) ‘provide for a framework of ena-
bling conditions for collective bargaining, either by law a�er consultation of the social partners or by agreement 
with them’; and (b) ‘establish an action plan to promote collective bargaining’, which ‘shall be made public and 
shall be noti�ed to the European Commission’. So far collective bargaining coverage is well above 70% for �ve of 
the six countries not having statutory minimum wages. In case the adopted text remains in line with the current 
version, Cyprus will have to put in place all the mentioned instruments with a view to increase their coverage 
well above the current 44% .  �e November 2021 amendments proposed by the EU Parliament increase  (29)

the coverage threshold to 80% (proposed amendment 59 to Article 4(2)) .  (30)

�e vague dra�ing of obligations referred to collective bargaining coverage may also in this case be enlightened 
by the directive’s preambles. In particular, Recital 19 inextricably associates minimum wage adequacy to covera-
ge rates above a certain threshold. Such inference, however, may be problematic, as it simplistically considers the 
fact that Member States with high minimum wages compared to the median wage are characterised by collective 
bargaining coverage above 70% as the only condition to ensure an adequate minimum wage. 

As I have observed elsewhere , this is particularly challenging in industrial relations systems (like the Italian  (31)

one) where no erga omnes effect is recognised to collective agreements, which aspect leaves large shares of wor-
kers (typically in the private sector) uncovered by collective agreements or, alternatively, affected by downward 
competition amongst trade unions.  

Weekend Edition

stay alert keep smart

27. Schulten – Müller, ‘ ’, Italian Labour A paradigm shi� towards Social Europe? �e proposed Directive on adequate minimum wages in the European Union
Law e-Journal, Issue 1, Vol. 14(2021), 1-19.
28. Lübker – Schulten, ‘  – Is Europe en route to adequate minimum wages?’ (February 2021).WSI Minimum Wage Report 2021
29. Ibid.
30.European Parliament,  (November 2021).Dra� legislative resolution on the proposal for a directive on adequate minimum wages in the European Union
31. Ra�i, ‘ ’, Diri�o delle Relazioni Industriali, La proposta di dire�iva sui salari minimi adeguati nella prospe�iva di contrasto all'in-work poverty
XXXI(1)(2021), 59-76.

Nº82 · DECEMBER 3, 2021

https://illej.unibo.it/article/view/13368/12951
https://www.boeckler.de/en/faust-detail.htm?sync_id=HBS-007970
https://www.europarl.europa.eu/doceo/document/A-9-2021-0325_EN.html#top
https://zenodo.org/record/4750981#.YYqSvS8w2X0


12

Weekend Edition

stay alert keep smart

Nº82 · DECEMBER 3, 2021

An underlying objective: the reduction of in-work 
poverty through minimum wages

�e proclamation of the European Pillar of Social Rights (EPSR) 
served as an ampli�er of social policy initiatives and constitutes 
the main policy driver for the years to come. Recitals 4 and 5 of the 
proposed Directive refer, albeit in a merely descriptive way, to prin-
ciple 6 of the European Pillar of Social Rights (EPSR) on fair wor-
king conditions and to Council Decision (EU) 2020/1512 on gui-
delines for the employment policies of the Member States .  (32)

Of particular interest is Principle 6 of the EPSR, which consists of 
three distinct but consequential parts. It �rst recognises every Eu-
ropean worker's ‘right to a fair wage that provides a decent stan-
dard of living’ (point a), according to an adequacy criterion focu-
sed on ‘the needs of the worker and his or her family according to 
national economic and social conditions’ (point b, �rst part), in or-
der to make it possible to prevent in-work poverty (point b, se-
cond part).

Recital 7 of the proposed Directive lists the reduction of in-work poverty among the different functions of the 
minimum wage, together with the support of domestic demand, work incentives and the reduction of wage ine-
qualities. Recital 8 further identi�es minimum wage as one of the factors that would enable the pursuit of gender 
equality and li� women out of poverty. Even more signi�cantly, Recital 11 records that in one third of European 
countries with a legal minimum wage, this la�er does not guarantee that the individual worker will emerge from 
the relative poverty line.

�e repeated and explicit reference to in-work poverty throughout the text and the preambles, appears to be one 
of the key messages featured by the proposed directive on adequate minimum wages. 

�e very concept of an 'adequate' minimum wage derived from the combined provisions of Article 5 and Recital 
21, is de�ned in negative terms as a minimum wage aimed at ensuring 'decent living and working conditions', i.e., 
sufficient to enable workers not to fall below the at-risk-of-poverty threshold. By referring to a relative poverty 
indicator, the concept of adequacy is based on a consideration not only of the conditions of the individual wor-
ker, but of the worker in relation to their surrounding social context, and in particular the average and median le-
vels of household disposable income. �e idea of fairness, intertwined with the reduction of wage inequalities, is 
thus expressed as the main feature of the legislative initiative.

32. .OJ 2020 L 344, p. 22
33. . Regulation (EC) No. 1177/2003
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�e interest towards in-work poverty in the European discourse is a 
relatively recent acquisition.

�e shi� from combating poverty in general to tackling in-work 
poverty took place especially since 2003 with the adoption of Regu-
lation (EC) No. 1177/2003 on Community Statistics on Income 
and Living Conditions (EU-SILC) . �e Regulation establis- (33)

hed the index called At-Risk-Of-Poverty (AROP), measured as ‘the 
share of individuals whose most frequent activity status is 'emplo-
yed' and who are at risk of poverty, i.e. who live in a household who-
se equivalised income (including social bene�ts) is below [...] 60% 
of the median equivalised income of the whole population (i.e. the 
poverty line)’, i.e. the relative poverty threshold . In the subse- (34)

quent years, EU institutions paid a�ention to comba�ing in-work 
poverty mainly by establishing benchmarks and targets, included 
in the Europe 2020 strategy for smart, sustainable and inclusive 
growth , as well as in other more recent policy documents, in- (35)

cluding the EPSR Action Plan , and important initiatives such  (36)

as the creation of a European Platform Against Poverty and Social 
Exclusion . (37)

�e main question arising from such renewed consideration of in-work poverty as strategic priority of the EU 
for the next years, relates to the ability of an EU Directive on adequate minimum wages to effectively reduce the 
levels of in-work poverty across Europe.

A study commi�ed by the European Parliament's commi�ee on Employment and Social Affairs recalls that 
empirical evaluations ‘currently suggest that increasing minimum wages can only have a limited impact on po-
verty levels, as poverty o�en results from low working hours rather than simply low hourly wages, amongst other 
factors’ .  (38)

According to a recent study, several reasons may reveal why minimum wages are not per se sufficient to adequa-
tely combat in-work poverty . Amongst them, we should recall that: a) in-work poverty largely depends on  (39)

low work intensity rather than low hourly wages, b) children-oriented policies proved being more effective ,  (40)

and c) housing costs result crucial in helping low-income families escape relative (and absolute) poverty. 

34. Atkinson – Guio –Marlier  (Eurostat, 2017)., Monitoring social inclusion in Europe
35. Communication from the Commission -  (March 2010). Europe 2020. A strategy for smart, sustainable and inclusive growth
36. European Commission,  (March 2021). European Pillar of  Social Rights Action Plan
37. , A European framework for social and territorial cohesion (2011).�e European platform against poverty and social exclusion
38. Raitano – Gallo – Jessoula –Pagnini , Study requested by the EMPL Fighting poverty and social exclusion. Including through minimum income schemes
commi�ee ( June 2021). 
39. Bruckmeier – Bru�el, ‘ ’, Journal of Social Policy, Vol. 50 , Issue 2 , April 2021, 247-266. Minimum Wage as a Social Policy Instrument: Evidence from Germany
40. Marchal – Marx – Verbist IZA Discussion Paper Income Support Policies for the Working Poor‘ ’,  No. 10665 (2017).
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Conclusion 

�e initiative undertaken by the EU Commission on a pro-
posed directive on adequate minimum wages is a remarkable 
step in the relaunch of ‘Social Europe’. Not only does provide 
substance to Principle 6 of the EPSR, but it also marks a cou-
rageous move towards the implementation of minimum wor-
king standards across the EU pursuant to Article 153(1)(b). 
�e proposed amendments which will be discussed at the 
EU Parliament in the coming months further strengthen the 
directive’s impact in reducing in-work poverty and wage ine-
qualities. 

From a technical point of view, the proposed directive may in-
cur in three main critiques. 

First, despite the positive reactions by the legal services of the 
other EU institutions, still controversial appears to be the is-
sue of competence. �e formal obstacle represented by the 
exclusion of ‘pay’ from the EU competences in the social po-
licy domain raises important questions that still deserve 
a�ention and will eventually be clari�ed by the CJEU. 

Second, the very pillars on which the entire edi�ce of the proposed directive is construed – namely the princi-
ples of ‘adequacy’ and ‘coverage’ – leaves unresolved many speci�c questions, mostly related to the concrete func-
tioning of such principles at EU and domestic level. In particular, the mere equation between having or acqui-
ring 70% coverage of collective agreements and the adequacy of minimum wages provided by such agreements, 
results particularly challenging.  

�ird, the systemic impact of the directive on the systems of industrial relations of some Member States is un-
doubtedly critical. �e proposed text pretends from its �rst provisions to leave untouched ‘the full respect of the 
autonomy of social partners, as well as their right to negotiate and conclude collective agreements’ (Article 
1(1)). It the reiterates that the directive ‘shall be without prejudice to the choice of the Member States to set sta-
tutory minimum wages or promote access to minimum wage protection provided by collective agreements’ 
(Article 1(2)). And �nally concludes that ‘Nothing in this Directive shall be construed as imposing an obliga-
tion on the Member States where wage se�ing is ensured exclusively via collective agreements to introduce a sta-
tutory minimum wage nor to make the collective agreements universally applicable’ (Article 1(3)). However, as 
a ma�er of fact, industrial relation systems based on social partners’ autonomy will certainly be impacted. �e 

�e initiative undertaken by the
EU Commission on a proposed
directive on adequate minimum
wages is a remarkable step in the
relaunch of ‘Social Europe’. Not
only does provide substance to
Principle 6 of the EPSR, but it
also marks a courageous move
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same mechanism of redress designed by Article 11 of the proposed directive may result to be at odds with the 
law and practice of those Member states where labour disputes are an exclusive prerogative of trade unions. 

Conclusively, and from a more societal perspective, it remains to be seen how much an increase or be�er distri-
bution of minimum wages will contribute to effectively meet the expectations to reduce in-work poverty. While 
sound minimum wage policies are pivotal for the functioning of any labour market – for legal, socio-economic, 
and even moral reasons -, minimum wage as a sole-standing policy does not seem to resolve the problem of in-
work poverty. 

A wider pale�e of measures and policies is therefore needed. �is includes not only sound minimum income 
instruments (discussed in the previous contribution), but also a more targeted approach towards the most vul-
nerable cluster of the labour market, including atypical workers (in particular, involuntary part-timers), plat-
form workers, and the self-employed. An increase in households’ work intensity and the stimulation of job tran-
sitions towards standard employment contracts will be pivotal to effectively contribute to reduce in-work po-
verty and inequalities, and should feature high in the EU’s social policy agenda. 
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In this contribution, we look at the role of the EU in combating poverty and strengthening the minimum protec-
tion at national level for EU citizens. �is debate has been high on the EU political agenda for some years now. 
�ough traditionally the anti-poverty debate has focused on targeting those excluded from the labour market, 
and in fact, labour integration has o�en been the strategy to reduce poverty, our contribution emphasizes the 
need to aim for a broader personal scope that also covers those who, while at work, struggle to make ends meet.

Poverty and social exclusion: old debate, new trends

Although the EU competences in the domain of social protection are limited, the �ght against poverty and social 
exclusion has been an important part of EU policymaking for decades. Examples are the Council Recommen-
dation 92/441/EC  – also known as the minimum income recommendation – the Lisbon Strategy (2000- (1)

2010)  and the Europe 2020 Strategy  (2010-2020, closely linked to the European Semester) . �e Lis- (2)  (3)  (4)

bon and the Europe 2020 strategy were yearly monitoring cycles where member states’ policies were reviewed 
in light of overall goals and indicators. Both strategies have been criticized for not going far enough, and ultima-
tely not being effective enough in achieving its goals as many EU member states still struggled, and to a large ex-
tent failed, to reduce their poverty rates. 

Meanwhile, new trends have also emerged in this domain, with more and more people at work facing a risk of in-
work poverty. �is is particularly true for workers in atypical employment relationships (e.g. solo self-
employment and platform work). In 2018, almost one worker in ten in the EU was considered at risk of poverty; 
an increase of 1,4 % since 2006. 

�e European Pillar of Social Rights (2017) (the ‘EPSR’) , as an effort to strengthen the social dimension of  (5)

the EU, now explicitly mentions the importance of adequate minimum income bene�ts by stating that everyone 
lacking sufficient resources has a right to adequate minimum bene�ts ensuring a right to human dignity at all 
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stages of life (principle 14). In doing so, the EPSR further develops the right to social assistance and the right to 
human dignity in the Charter of Fundamental Rights of the EU (CFREU) . Recently, the Council has also ca- (6)

lled for the strengthening of the minimum income protection and has urged the Commission to rethink the Euro-
pean Semester framework with a stronger focus on minimum income protection . More recently, the EU’s ac- (7)

tion plan to implement the EPSR (2021) sets li�ing 15 million people out of poverty among one of its three ove-
rarching headline targets to be achieved by 2030 . More speci�cally, the action plan also states that in 2022 a  (8)

Council recommendation on minimum income will be launched. 

In what follows, we discuss precisely the possibilities offered by this recommendation, emphasising the need to 
take the phenomenon of in-work poverty on board on the Commission’s plans. 

Developing an EU instrument on minimum income: how to proceed? 

On the question of competences

�e reasons for the EU to engage with the issue of minimum income are manifold; normative political and func-
tional. An instrument on minimum income would, �rst and foremost, contribute to two key objectives of the 
EU: the combating of social exclusion and the promotion of social cohesion (Article 3 TEU). �ese efforts, mo-
reover, would give a much needed legitimacy boost to the EU by guaranteeing citizen’s right to an adequate stan-
dard of living. A much bigger question than the rationale behind such initiative, however, is to what extent the 
EU has the competences to act towards reaching these objectives.

It has been contended elsewhere  that Article 153(1)(h) TFEU on the integration of people excluded from  (9)

the labour market could make a suitable legal basis for a solid legal instrument at the EU. �is is precisely the legal 
basis that the Commission  recognizes as applicable in the context of principle 14 EPSR on minimum inco- (10)

me. �is legal basis, however, by applying to those ‘excluded from the labour market’ inevitably excludes from its 
scope those active in the labour market. As it is made abundantly clear in the project (WorkYP) , however,  (11)

those at work are also o�en in need of a minimum income protection. 

If the aim of a minimum income instrument at the EU level is in fact to combat poverty and social exclusion 
(Article 3 TEU) by providing adequate minimum bene�ts ‘at all stages of life’ (principle 14 EPSR), the personal 
scope of the instrument should include those that while at work, remain in need. In view of this, a robust legal al-
ternative lies in a combination between Article 153(1)(h) TFEU and Article 175 TFEU regarding economic, so-
cial and territorial cohesion. Combining these bases is not only possible from a procedural point of view  – since 
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10. Communication from the Commission, Monitoring the implementation of the European Pillar of Social Rights, .  COM 2018 (130) �nal
11. �e website of the Project is available .  here

Nº82 · DECEMBER 3, 2021

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012P%2FTXT
https://www.consilium.europa.eu/media/46078/11721-re02-en20.pdf
https://ec.europa.eu/info/strategy/priorities-2019-2024/economy-works-people/jobs-growth-and-investment/european-pillar-social-rights/european-pillar-social-rights-action-plan_en
https://journals.sagepub.com/doi/abs/10.1177/1388262720968175?journalCode=ejsa
https://ec.europa.eu/info/sites/default/files/staff-working-document-monitoring-implementation-european-pillar-social-rights-march2018.pdf
https://workingyetpoor.eu/


18

it complies with the prerequisites for dual bases established 
in Titanium Dioxide – , but also allows for extending the  (12)

personal scope while maintaining the social objective of a 
minimum income instrument. All of it without undermi-
ning the decision-making procedure established in the 
Treaties, namely, co-legislation and quali�ed majority vo-
ting. �is combination would go most in line with princi-
ple 14 EPSR that vows to provide an adequate minimum in-
come ‘at all stages of life’.

Using these and no other alternatives may also be seen as a 
strategic move toward future developments in the medium 
to long run. Unlike other legal bases that could be used for a 
recommendation on minimum income, most clearly Arti-
cle 153(1)(j) TFEU in the �eld of combating social exclu-
sion, Articles 153(1)(h) and 175 TFEU do not exclude the 
possibility to adopt a directive. If by 2030 the poverty goals 
are (yet again) not achieved, on the initiative of the Com-
mission, the recommendation could ultimately be trans-
formed into a directive. �is combination of legal bases 
would allow for such a transformation – provided of course 
that all other procedural aspects are complied with. 

On the question of form and content

Any instrument on minimum income would also have to comply with the principles of subsidiarity and propor-
tionality. In this respect, it is important to note the status quo. On the one hand, all Member States already have 
some sort of minimum income scheme in place, albeit most are inadequate . On the other, previous EU  (13)

efforts, such as the minimum income recommendation of 1992 , have thus far been insufficient in delivering  (14)

a minimum income that guarantees a life in dignity and actually reducing poverty. �is highlights that while 
stronger efforts are necessary to achieve the existing supranational goals, an EU intervention in this �eld would 
not create a completely out-of-the-blue system. Instead, efforts would be directed towards improving and 
strengthening existing national structures, therefore limiting EU intrusion. �is is important regarding the limi-
tation established in Article 153(4)TFEU that bans the EU from interfering with member state’s prerogative to 
de�ne the fundamental principles of their social security systems. 
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14. .Council Recommendation 92/441/EC
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Essential to respecting the principles of proportionality and subsidiarity is also the form in which the EU could 
exercise these powers and the content of such instrument. Elsewhere it has been argued in favour of a framework 
directive on minimum income . Given that the Commission has already unveiled its plans to present a recom- (15)

mendation instead, however, we would like to highlight a number of important traits to include in a future re-
commendation that could make this different, more effective, than previous so�-law a�empts. 

In terms of form, the recommendation should establish a , even if it is through a non-binding instru-�amework
ment. �is form emphasizes the idea that a ‘one-size-�ts-all’ approach does not exists and that minimum income 
schemes should be country-speci�c. Accordingly, a minimum income recommendation would set a number of 
core standards that member states may pursue by different means. 

�e country-speci�city should also be re�ected in the content of the instrument by, for example se�ing stan-
dards on adequacy. In this vein, indicators such as the at-risk-of-poverty (AROP) threshold can serve as guidan-
ce on how a decent minimum income should be interpreted. Despite its merits, however, the AROP threshold is 
not a perfect tool to measure the adequacy of national policies on poverty and o�en fails to portray an accurate 
representation  of the poverty levels in some Member States. �is is certainly true for atypical work forms  (16)

such as self-employment. Research shows, however, that when contextualised with reference budgets, the 
AROP threshold provides a more accurate representation. Reference budgets are illustrative priced baskets of 
goods and services that represent a certain standard of living and they can be important tools to enhance sub-
stantive comparability by representing a context-speci�c benchmark that illustrates what adequate income 
means in each member state. An indicator like the AROP threshold, which can be contextualised with reference 
budgets, may thus serve as an opportunity to frame the current EU approach towards the �ght against poverty 
and social exclusion in terms of adequacy of Member States’ income protection systems. Member States, would 
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15. A. Van Lancker, A. Aranguiz and H. Verschueren, Expert study on a binding EU framework on adequate national minimum income schemes: making the ca-
se for an EU framework directive on minimum income, EAPN, 2020. 
16. B. Cantillon, T. Goedemé and J. Hills (eds.),  (2019). Decent incomes for all: improving policies in Europe

Nº82 · DECEMBER 3, 2021

Previous EU efforts, such as the minimum
income recommendation of 1992, have thus

far been insufficient in delivering a minimum
income that guarantees a life in dignity and

actually reducing poverty

https://www.eapn.eu/wp-content/uploads/2020/10/EAPN-european-minimum-income-eu-framework-expert-study_October-2020-4734.pdf
https://www.eapn.eu/wp-content/uploads/2020/10/EAPN-european-minimum-income-eu-framework-expert-study_October-2020-4734.pdf
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in any case retain some leeway in justifying their perfor-
mance vis-à-vis- these indicators. A recommendation on 
minimum income should also be seen as a catalyst to deve-
lop a poverty measure that is cross-country comparable, 
more precise and re�ective of different realities. 

In addition to se�ing core standards for adequacy, the re-
commendation should also strive for accessible minimum 
income schemes. On the one hand, this requires a broad 
and as universal as possible coverage (both formal and 
effective) and, on the other, that access is provided for in a 
non-discriminatory and non-stigmatizing manner.

Another essential content feature would be a link to EU fun-
ding, which would �nance part of the costs of minimum in-
come schemes, particularly on poorer Member States. In 
this vein, a recommendation on minimum income could 
mirror the proposal on minimum wages  (discussed on  (17)

the following  contribution in this Special Issue) and inclu-
de links to the European Social Fund Plus (ESF+) or the 

more recent Recovery and Resilience Facility. �ese links could assist Member States in reducing costs and tac-
kle a potential burden of a minimum income scheme with such broad coverage . By doing so, the EU would  (18)

ensure that it does not signi�cantly alter the �nancial equilibrium of the social security systems of the Member 
States (Article 153(4) TFEU).

Lastly, for a recommendation to truly trigger a change at the national level, it should be accompanied by a moni-
toring framework to supervise Member State’s performance. A monitoring framework would allow to follow-up 
on national changes while leaving room for Member States to gradually work towards the core standards set by 
the recommendation. It would, moreover, facilitate a �ow of communication between the EU and the Member 
States, exchange of good practices and the collection of relevant data over the years. �is framework could bene-
�t from the more matured monitoring of the European Commi�ee of Social Rights for the European Social 
Charter  of the Council of Europe that has, for years now, provided detailed monitoring on Member States’  (19)

minimum income schemes. �e Commission and the Member States could thus take these ‘case-law’ into con-
sideration also within the EU monitoring process.

Much like the proposal on minimum wages or the recommendation on access to social protection , this mo- (20)

nitoring could be embedded in the European Semester, which would limit the administrative burden and align 
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17. Proposal for a directive of the European Parliament and of the Council on adequate minimum wages in the European Union, .COM (2020) 682
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different protection fronts (minimum wages, social protection and minimum income). In this line, previous re-
search has shown that low minimum wages act as a glass ceiling for bene�ts such a minimum income or social se-
curity .  Equally, there should be a clear positive hierarchy between the level of minimum wages and of mini- (21)

mum income, so integration to the labour market for those who can work is encouraged. As such, it is essential to 
conceive the efforts towards an EU framework on minimum income in relation to the broader picture of decent 
incomes for all. Only this way can it be guaranteed that minimum income bene�ts remain enabling while being 
adequate and accessible as well. 

�e above elements are essential for an EU minimum income instrument that delivers on all important fronts: 
accessibility, adequacy and enabling bene�ts. �ere are alternatives, or even complementary ways, in which the 
EU can strengthen minimum income protection for its population.
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Complementary pathways for the EU to provide minimum protection? 

An EU instrument on minimum income is not the only way in which the EU can act to strengthen minimum pro-
tection for EU citizens. We discuss below two other options. 

A stronger focus on fundamental social rights in the European Semester

We have stressed that the recommendation on minimum income, like other recent EU initiatives, could (and 
even should) be embedded in the European Semester. Currently, social protection schemes are already closely 
monitored within the EU Semester. �ese schemes, however, have o�en been evaluated in light of the sustaina-
bility of member states’ public �nances, or their link with employment (activation) policies. �e la�er was in 
particular the case for national social assistance schemes, encompassing also minimum protection schemes. 

Adding additional blocs to the European Semester framework to strengthen the social dimension is, however, 
not enough and could lead to a plethora of measures in which it is difficult to gain a clear overview of the social 
dimension of the EU and the relationship with the economic coordination in the European Semester. 

Both the European Parliament  and the Council  have recently urged to reform the governance frame- (22)  (23)

work of the European Semester. Providing more clarity in the European Semester with a strong and clear-cut so-
cial dimension focusing strongly on fundamental social rights could be a possible route to be taken by the Euro-
pean Commission. Even if the recommendation on minimum income would not �nally be adopted, reforming 
the European Semester in such a way remains a much-needed task to do. 

�e current EU treaties already provide some tools to rethink the European Semester framework in such a way: 
the EU has a set of (legally binding) fundamental social rights in the CFREU, social objectives in Article 3 TEU 
and a horizontal social clause in Article 9 TFEU. Anchoring those rights and objectives more clearly in the Euro-
pean Semester, means that both EU member states and EU institutions should actually observe them. �is can 
be done by explicitly asking Member States to explain in their national reports current and future measures to 
achieve those rights. For the Commission and the Council, this would mean that – if necessary – they will expli-
citly call on EU Member States to (further) respect and implement the fundamental social rights and the social 
objectives in their national policies. �at way the various indicators to measure social exclusion and poverty al-
ready existent at EU level can also be translated in more concrete principles to be taken into account under the 
European Semester. In rethinking the European Semester particular a�ention should also be paid to new (atypi-
cal) forms of work and new labour market trends. �is also �ows from the recommendation on access to social 
protection which includes the need to provide adequate social protection to all types of work, including atypical 
work. 

22. European Parliament,  (2020). A strong social Europe for Just Transitions
23. Council Conclusions,  Strengthening Minimum Income Protection to combat Poverty and Social Exclusion in the COVID-19 Pandemic and Beyond
(2020).

https://www.europarl.europa.eu/doceo/document/TA-9-2020-0371_EN.html
https://www.consilium.europa.eu/media/46078/11721-re02-en20.pdf


23

Weekend Edition

stay alert keep smart

Nº78 · NOVEMBER 6, 2021

�e fundamental social rights in the CFREU have been criticized in the past for their rather vague character: 
very strict or detailed guidelines cannot be derived from them. �ey do however offer a touchstone for Member 
States to explain how they respect the fundamental social rights through their national law provisions. Also, the-
se rights can provide an explanation on why member states do not or only gradually implement certain changes 
to their national policies, although they may have been asked to do so in light of their public �nances or to increa-
se the employment rate. Moreover, to further concretize the fundamental social rights of the CFREU it is possi-
ble to build on previous EU instruments (e.g. Council Recommendation 92/441/EC) , as well as interna- (24)

tional instruments such as the European Social Charter and the ILO instruments (e.g. ILO Recommendation 
on Social Protection Floors) (25). �ose instruments were an important source of inspiration for the CFREU 
and the EPSR. 

EU citizenship as a ground to provide social assistance stan-
dards? 

EU citizenship can also be seen as a possible route to formu-
late social (assistance) standards, allowing EU citizens to live 
a life in human dignity in the sense of Article 34 CFREU. 

Article 21 TFEU states that the Council may adopt measu-
res concerning social security or social protection in order to 
achieve the right to move and reside freely within the EU. 
�is provision does not seem to be restricted to mere coordi-
nation of social assistance schemes. Such measures could in-
clude guidance or standards, as to the (minimum) contents 
of social assistance or minimum income protection for citi-
zens moving across EU Member States. Merely coordinating 
Member States’ social assistance schemes does not suffice if 
the protection varies too much across EU Member States. By 
se�ing minima that go further than a mere technical coordi-
nation of social assistance schemes, such an EU measure can 
have a broader personal scope of application, encompassing all EU citizens (mobile or not). One may question 
to what extent Article 21 TFEU allows for such an approach. However, it can be defended that such a reading is 
necessary to allow for a genuine EU citizenship. It can be argued that, as Article 21 TFEU does not only refers to 
the right to move (to another state) but also to the right to reside freely within the EU, a situation of impoverish-
ment caused by insufficient access to social protection, could make this freedom meaningless. �e WorkYP 
project will explore this possibility more in detail in the coming months, when it looks at the ties between EU ci-
tizenship and the fundamental social rights at EU level. 

It can be argued that, as Article
21 TFEU does not only refers to

the right to move (to another
state) but also to the right to
reside freely within the EU, a
situation of impoverishment

caused by insufficient access to
social protection, could make

this freedom meaningless

24. .Council Recommendation 92/441/EC
25.  (2012). ILO Recommendation on Social Protection Floors

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A31992H0441
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_183326.pdf
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Concluding thoughts 

�e action plan of the Commission presents an ambitious proposal to keep delivering on the EPSR. �is stra-
tegy offers the opportunity not only to strengthen the social dimension of the EU, but also to revisit previous de-
fective approaches. Concretely, in this contribution, and overall in the entire project of WorkYP, is advocated to 
take working people on board in the poverty strategies. �e long-standing idea that work suffices to have a 
decent standard of living no longer can be sustained, as the increasing numbers of in-work poverty prove. It fo-
llows that labour integration cannot be seen as the only, and not even the primary, strategy to �ght poverty and 
social exclusion. 

With the recommendation on minimum income, along with other initiatives that emanate from the EPSR, the 
Commission has now the opportunity not only to acknowledge the �aws of previous anti-poverty strategies, but 
also to adapt the EU’s approach to changing realities and labour trends. �ese new initiatives open the door to 
�ght new poverty trends, and provide answers for those that while in the labour market do not see their needs 
met.

�is contribution suggests a course of action to have an inclusive minimum income framework at the EU by 
using the existing competences smartly and adapting the content of such an instrument in a way that is �t for pur-
pose
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News Highlights
29 November to 3 December 2021

Monday 29 November 

�e European Union Agency for Criminal Justice Coopera-
tion is seeking to recruit a Legal Officer in the Data Protection 
�eld at its headquarters in �e Hague for a term of up to �ve 
years, with the possibility of renewal. 

Position for Legal Officer – Data Pro-
tection available at EUROJUST

READ MORE ON EU LAW LIVE

Monday 29 November 

Official publication was made of the action for annulment 
(C-451/21 P) lodged by the Grand Duchy of Luxembourg 
against the General Court’s judgment, which held that the 
Commission was right to determine that Luxembourg tax aut-
horities conferred a selective advantage to the Engie group in 
connection with intra-group �nancing structures 

Appeal against General Court’s judg-
ment �nding existence of tax advantage 
in Luxembourg’s Engie group tax ru-
lings published 

READ MORE ON EU LAW LIVE

Monday 29 November 

�e EFTA Court ruled in Case Q and Others v the Norwegian 
Government (E-16/20) that a stepchild of an EEA national 
worker and the child’s third-country national mother derive 
rights of residence under Regulation 492/2011 on freedom 
of movement for workers within the Union.

EFTA Court: children derive rights of 
residence from stepparents who are 
EEA workers, even in the event of di-
vorce

READ MORE ON EU LAW LIVE

Tuesday 30 November 

�e European Public Prosecutor’s Office appointed two 
Delegated Prosecutors from Slovenia, bringing to an end the 
process of appointing all required delegated prosecutors.

EPPO appoints Slovenian Delegated 
Prosecutors

READ MORE ON EU LAW LIVE

Tuesday 30 November 

Official publication was made of another action for annul-
ment (T-651/21) brought before the General Court by a Ger-
man journalist against a Commission decision requesting ac-
cess to documents related to the purchase of COVID-19 vac-
cines. 

New action before General Court 
against Commission’s refusal to grant 
access to documents related to purcha-
se and delivery of COVID-19 vaccines

READ MORE ON EU LAW LIVE Tuesday 30 November 

�e Court of Justice ruled in case LR Ģenerālprokuratūra (C-
3/20) that governors of a central bank of a Member State do 
not enjoy immunity from legal proceedings for acts carried 
out outside their official capacity as members of the Euro-
pean Central Bank.

Court of Justice clari�es how immunity 
from legal proceedings applies to go-
vernors of central banks of Member Sta-
tes

READ MORE ON EU LAW LIVE
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https://eulawlive.com/commission-proposes-update-rules-on-covid-19-travel-rules-in-the-eu/
https://eulawlive.com/appeal-against-general-courts-judgment-finding-existence-of-tax-advantage-in-luxembourgs-engie-group-tax-rulings-published/
https://eulawlive.com/efta-court-children-derive-rights-of-residence-from-stepparents-who-are-eea-workers-even-in-the-event-of-divorce/
https://eulawlive.com/eppo-appoints-slovenian-delegated-prosecutors/
https://eulawlive.com/new-action-before-general-court-against-commissions-refusal-to-grant-access-to-documents-related-to-purchase-and-delivery-of-covid-19-vaccines/
https://eulawlive.com/court-of-justice-clarifies-how-immunity-from-legal-proceedings-applies-to-governors-of-central-banks-of-member-states/
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Tuesday 30 November 

�e European Court of Human Rights held in Derenik 
Mkrtchyan and Gayane Mkrtchyan v. Armenia that the Arme-
nian authorities breached the procedural limb of the right to li-
fe, but not the substantive limb thereof, in a case concerning 
the death of a ten-year-old following a �ght in the classroom 
in his school.

ECtHR: right to life breached in proce-
dural but not in substantive terms in ca-
se concerning death of a child following 
a school �ght

READ MORE ON EU LAW LIVE Wednesday 1 December 

�e President of the General Court rejected to suspend a deci-
sion of the European Parliament requiring to present an EU 
Digital COVID-19 certi�cate in order to access the premises 
of the Parliament (T-710/21 R Roos e.a. v Parliament and T-
711/21 R ID e.a. v Parliament).

General Court President rejects inte-
rim suspension of COVID-19 certi�ca-
te requirement to access European Par-
liament

READ MORE ON EU LAW LIVE

Wednesday 1 December 

�e European Court of Auditors published an audit of �nan-
cial risks arising from legal proceedings relating to the Single 
Resolution Mechanism in the 2020 �nancial year.

Court of Auditors publishes overview 
of 2020 risk disclosures in relation to 
SRM legal proceedings

READ MORE ON EU LAW LIVE

Wednesday 1 December 

�e Council and the European Parliament reached a provi-
sional agreement on the Data Governance Act – regulation ai-
med to promote the availability of data and build a trust-
worthy environment to facilitate its use for research and the 
creation of innovative new services and products. 

Stronger data sharing mechanisms: 
Council and Parliament reach provisio-
nal political agreement on Data Gover-
nance Act 

READ MORE ON EU LAW LIVE

Wednesday 1 December 

�e General Court will hear an action for annulment brought 
by consumer rights advocacy group, challenging a decision by 
the Commission refusing access to a preparatory document 
relating to a meeting of the Regulatory Cooperation Forum 
concerning the EU-Canada Comprehensive Economic and 
Trade Agreement.

General Court to hear action challen-
ging refusal of access to preparatory do-
cument of the Regulatory Cooperation 
Forum about CETA 

READ MORE ON EU LAW LIVE

�ursday 2 December 

Official publication was made of the newly adopted Motor 
Vehicles Insurance Directive (Directive 2021/2118), which 
seeks to strengthen the protection of injured parties in motor 
vehicle accidents and improve the rights of policyholders.

New Motor Vehicles Insurance Directi-
ve published in the Official Journal 

READ MORE ON EU LAW LIVE
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https://eulawlive.com/ecthr-right-to-life-breached-in-procedural-but-not-in-substantive-terms-in-case-concerning-death-of-a-child-following-a-school-fight/
https://eulawlive.com/general-court-president-rejects-interim-suspension-of-covid-19-certificate-requirement-to-access-european-parliament/
https://eulawlive.com/court-of-auditors-publishes-overview-of-2020-risk-disclosures-in-relation-to-srm-legal-proceedings/
https://eulawlive.com/stronger-data-sharing-mechanisms-council-and-parliament-reach-provisional-political-agreement-on-data-governance-act/
https://eulawlive.com/general-court-to-hear-action-challenging-refusal-of-access-to-preparatory-document-of-the-regulatory-cooperation-forum-about-ceta/
https://eulawlive.com/new-motor-vehicles-insurance-directive-published-in-the-official-journal/
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�ursday 2 December 

�e Council adopted a mandate for negotiations on the pro-
posal on information regarding the transfers of funds in order 
to strengthen rules in digital �nance and further curb money 
laundering and terrorist �nancing related to certain crypto-
assets.

Council agrees to start negotiations 
with Parliament on transparency of 
crypto-assets transfers to prevent mo-
ney laundering and terrorist �nancing 

READ MORE ON EU LAW LIVE

�ursday 2 December 

Advocate General Richard de la Tour in his Opinion in Face-
book Ireland (C-319/20), advised the Court of Justice to rule 
that Member States may allow consumer protection associa-
tions to bring representative actions against infringements of 
the protection of personal data if those claims derive directly 
from the breaches of the GDPR.

AG Richard de la Tour: consumer pro-
tection associations may be allowed to 
bring representative actions against in-
fringements of the protection of perso-
nal data 

READ MORE ON EU LAW LIVE

�ursday 2 December 

Advocate General Campos Sánchez-Bordona delivered his 
Opinions in cases Hungary v Parliament and Council (C-
156/21) and Poland v Parliament and Council (C-157/21), ad-
vising the Court of Justice to dismiss the actions brought by 
Poland and Hungary against the Rule of Law Conditionality 
Regulation (2020/2092), thereby upholding its validity. 

AG Campos Sánchez-Bordona advises 
Court of Justice to uphold rule of law 
conditionality mechanism

READ MORE ON EU LAW LIVE

�ursday 2 December 

Official publication was made of Commission Decision 
2021/2121, which updates the rules determining the condi-
tions under which electronic, digitised and electronically 
transmi�ed documents are valid and stored for the Commis-
sion’s purposes.

Commission’s decision on records ma-
nagement and archives published

READ MORE ON EU LAW LIVE

�ursday 2 December 

Advocate General Richard de la Tour delivered his Opinion 
in Banco Santander (C-410/20) on the compatibility of the 
Spanish annulment procedure (for reimbursement of money 
invested in shares issued by a �nancial entity on the occasion 
of a public offer to subscribe) with the principle that sharehol-
ders must bear any losses governing the resolution of a �nan-
cial institution under Directive 2014/59. 

AG Richard de la Tour: Banco Popular 
shareholders cannot seek annulment of 
their share subscription contract

READ MORE ON EU LAW LIVE �ursday 2 December 

�e European Commission adopted a Decision imposing a 
total �ne of 344 million euros on �ve banks for their participa-
tion in a Foreign Exchange spot trading cartel and �nally com-
pleting the wider Commission’s Forex investigation.

Commission �nes �ve banks for their 
participation in Forex spot trading car-
tel 

READ MORE ON EU LAW LIVE

https://eulawlive.com/council-agrees-to-start-negotiations-with-parliament-on-transparency-of-crypto-assets-transfers-to-prevent-money-laundering-and-terrorist-financing/
https://eulawlive.com/ag-richard-de-la-tour-consumer-protection-associations-may-be-allowed-to-bring-representative-actions-against-infringements-of-the-protection-of-personal-data/
https://eulawlive.com/ag-campos-sanchez-bordona-advises-court-of-justice-to-uphold-rule-of-law-conditionality-mechanism/
https://eulawlive.com/commissions-decision-on-records-management-and-archives-published/
https://eulawlive.com/ag-richard-de-la-tour-banco-popular-shareholders-cannot-seek-annulment-of-their-share-subscription-contract/
https://eulawlive.com/commission-fines-five-banks-for-their-participation-in-forex-spot-trading-cartel/
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�ursday 2 December 

Advocate General Campos Sánchez-Bordona concluded in V 
A and Z A (C-645/20), that a court of a Member State in 
which the deceased did not have his habitual residence but ne-
vertheless had his nationality and held there assets, must de-
clare of its own motion that it has subsidiary jurisdiction to ru-
le on succession under the EU Succession Regulation.

Opinion of AG Campos Sánchez-
Bordona on the subsidiary jurisdiction 
of courts in succession ma�ers

READ MORE ON EU LAW LIVE
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Friday 3 December 

�e European Banking Authority, the European Markets and 
Securities Authority and the European Insurance and Occu-
pational Pensions Authority have renewed the composition 
of their Board of Appeal.

European Supervisory Authorities re-
new their Board of Appeal

READ MORE ON EU LAW LIVE

Friday 3 December 

As part of its December infringements package, the European 
Commission delivered three reasoned opinions concerning 
the respect of LGBTIQ rights and media freedom in Hun-
gary.

Commission issues reasoned opinions 
with regard to LGBTIQ rights and me-
dia freedom in Hungary

READ MORE ON EU LAW LIVE

Friday 3 December 

67 World Trade Organization members, including the EU, 
concluded negotiations on a Joint Initiative on Services Do-
mestic Regulation, which is intended to simplify trade in ser-
vices worldwide.

EU and WTO members reach deal to 
simplify trade in services

READ MORE ON EU LAW LIVE

Friday 3 December 

Official publication was made of Commission Delegated 
Regulation 2021/2126, by which the European Commission 
has amended the list of programmes of Union interest contai-
ned in the Annex to the Foreign Direct Investment Screening 
Regulation (2019/452).

Commission amends list of projects or 
programmes of Union interest in FDI 
Screening Regulation

READ MORE ON EU LAW LIVE

Friday 3 December 

�e European Commission adopted several initiatives to digi-
talise EU justice systems, making digital communication 
channels as default in cross-border judicial cases and transla-
ting one of the priorities set out in the Communication on the 
Digitalisation of Justice.

Initiatives for digitalisation of EU justi-
ce systems adopted by Commission

READ MORE ON EU LAW LIVE

https://eulawlive.com/ag-campos-sanchez-bordona-issues-his-opinion-on-the-subsidiary-jurisdiction-of-courts-in-succession-matters/
https://eulawlive.com/european-supervisory-authorities-renew-their-board-of-appeal/
https://eulawlive.com/commission-issues-reasoned-opinions-with-regard-to-lgbtiq-rights-and-media-freedom-in-hungary/
https://eulawlive.com/eu-and-wto-members-reach-deal-to-simplify-trade-in-services/
https://eulawlive.com/eu-and-wto-members-reach-deal-to-simplify-trade-in-services/
https://eulawlive.com/initiatives-for-digitalisation-of-eu-justice-systems-adopted-by-commission/
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by Laura Drechsler

Analysis of the Court of Justice’s judgment in StWL Städtische 
Werke Lauf a.d. Pegnitz (C-102/20) interpreting the compati-
bility of ‘inbox advertising’ with the right to privacy and un-
fair commercial practices Directive 2005/29 and declaring 
that online advertisers must obtain user consent for such prac-
tice. 

Inbox advertising and the fundamental 
right to privacy in the European Union

READ ON EU LAW LIVE

by Mark Konstantinidis

Op-Ed on AG Szpunar’s Opinion in Commission v Council 
(IMO) concerning an action for annulment against a Council 
decision endorsing a submission made by Croatia, acting on 
behalf of the Council, to the International Maritime Organi-
zation. �e author focuses on the tension between what the 
Treaties and international law permit regarding the EU’s ex-
ternal action.

AG Szpunar’s Opinion in Commission v 
Council (IMO): EU Law, International 
Organisations and the Legal Value of 
Pragmatism

READ ON EU LAW LIVE

by Petra Gyöngyi

Op-Ed on the Court of Justice’s judgment in IS (Illegality of 
the order for reference) (C-564/19), addressing two key hol-
dings by the Court of Justice concerning judicial independen-
ce, followed by an assessment of the usefulness of the judg-
ment for judges in Hungary.

IS (Illegality of the order for reference) 
(C-564/19): A ground-breaking judg-
ment but an uncertain outcome on the 
ground

READ ON EU LAW LIVE

by �ibaud Deruelle

Op-Ed focusing on the Conference for the Future of Europe 
potential recommendations and opportunities to pave the 
road towards a substantial treaty change and an increased role 
for the EU in protecting its citizen’s health building towards 
European Health Union.

�e Conference on the Future of Euro-
pe: Foiled Potential for a European 
Health Union? 

READ ON EU LAW LIVE
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Insights, Analyses & Op-Eds

by Celia Challet

Op-Ed on the Court of Justice’s judgment in Council v. Hamas 
(C-833/19 P), which upheld the Council legal acts of 2018 
which maintained the EU’s counter-terrorism restrictive mea-
sures against Hamas, thereby annulling the General Court’s 
judgment in Hamas v Council (T-308/18).

All ends well for the Council: Lack of 
signature of the statement of reasons 
for sanctions is not a valid ground for 
annulment

READ ON EU LAW LIVE by Anna Wysocka-Bar

Analysis of the Court of Justice of the judgment in IB (C-
289/20), clarifying that a spouse might have his or her ‘habi-
tual residence’ in only one country for the purpose of establis-
hing courts’ jurisdiction in proceedings relating to divorce, se-
paration or marriage annulment.

Court of Justice on a single habitual resi-
dence of the spouse

READ ON EU LAW LIVE

https://eulawlive.com/analysis-inbox-advertising-and-the-fundamental-right-to-privacy-in-the-european-union-by-laura-drechsler/
https://eulawlive.com/op-ed-ag-szpunars-opinion-in-commission-v-council-imo-eu-law-international-organisations-and-the-legal-value-of-pragmatism-by-mark-konstantinidis/
https://eulawlive.com/op-ed-is-illegality-of-the-order-for-reference-c-564-19-a-ground-breaking-judgment-but-an-uncertain-outcome-on-the-ground-by-petra-gyongyi/
https://eulawlive.com/op-ed-the-conference-on-the-future-of-europe-foiled-potential-for-a-european-health-union-by-thibaud-deruelle/
https://eulawlive.com/op-ed-all-ends-well-for-the-council-lack-of-signature-of-the-statement-of-reasons-for-sanctions-is-not-a-valid-ground-for-annulment-by-celia-challet/
https://eulawlive.com/analysis-court-of-justice-on-a-single-habitual-residence-of-the-spouse-by-anna-wysocka-bar/
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by Oreste Pollicino and Flavia Bave�a

Op-Ed of the Opinion of Advocate General Campos Sán-
chez-Bordona in three cases concerning the conditions for 
the general and indiscriminate of traffic and location data, in 
which he concluded that indiscriminate storage of telecom-
munications data is only allowed for national defense and for 
internal security interests.

Indiscriminate Access and Retention of 
Electronic Communications Data

READ ON EU LAW LIVE by Meinhard Schröder

Analysis of the Court of Justice’s ruling in État luxembourgeois 
(Informations sur un groupe de contribuables) (C-437/19), a ca-
se concerning the conditions for, and the judicial review of, re-
quests for exchange of cross-border tax information among 
the Member States.

Cross-border tax information exchan-
ges and effective remedy against them

READ ON EU LAW LIVE

by Nora Lampecco

Analysis of the Court of Justice’s judgment in the so-called Air Cartel Dutch case (C-819/19), in which the Court affirmed the com-
petence of national jurisdictions to apply Article 101 TFEU and Article 53 of the EEA Agreement, in the context of a private action 
for damages, to conducts which partly took place during the transitory regime of Articles 104 and 105 TFEU.

Can private enforcement mechanisms be used for conducts which occurred during 
the transitory regime of Articles 104 and 105 TFEU?

READ ON EU LAW LIVE

https://eulawlive.com/ag-campos-sanchez-bordona-%e2%80%8b%e2%80%8bgeneral-and-indiscriminate-retention-of-traffic-and-location-data-only-allowed-for-serious-threats-to-national-security/
https://eulawlive.com/analysis-cross-border-tax-information-exchanges-and-effective-remedy-against-them-by-meinhard-schroder/
https://eulawlive.com/analysis-can-private-enforcement-mechanisms-be-used-for-conducts-which-occurred-during-the-transitory-regime-of-articles-104-and-105-tfeu-by-nora-lampecco/
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