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AHOTALJII (ABSTRACTS), KITFOYOBI C/TIOBA (KEY WORDS)

MoctaHoBka npobnemu. Mopcbki NpoCTOpyu HaBKOMO AepxaB-uneHiB €sponeicbkoro Cotosy (€C) € MicLem npoBeaeHHs
aKTUBHOI MPOMMUCIIOBOI, TOPFiBEMbHOI, TYPUCTUYHOI AiSNIbHOCTI, @ TaKOX 0CEPEAKOM TPAHCKOPAOHHOI 3NOYUHHOCTI | Henera-
NbHOI Mirpadji. Y 38'a3ky i3 uum 3abe3neyeHHs foTpumManHs npasa €C cybcuaiapHO NOKNaaeTbCa Ha KOMMNETEHTHI areHLji
Coto3y, Baxnuee Micue cepeq skux 3aiimae FRONTEX. Ane y npasi €C BigcyTHIN YiTkuit nepenik cyHKLin eperosoi oxo-
poHu Ta obcar nosHoBaxeHs FRONTEX nig yac onepatusHoi 4isnbHOCTI Ha Mopi. MeToro CTaTTi € NpoBedeHHs aHanisy Ta
BCTAHOBMEHHS B3aEMO3B'A3KIB MiX yHKLiSIMM BeperoBoi 0XOpoHH, ki 3akpinneHi y PernamenTi 2019/1896; BuokpemneHHs
yHKUiA, ski BesnocepeaHbo BuKkoHye FRONTEX nig yac npoBeaeHHs onepaviii Ha MOopi, a TakoX (yHKLii y peanisawji
skux AreHuist Bigirpae gonomikHy porb. MeTogu. [1ns JOCArHEHHS METW AOCIMKEHHS BUKOPUCTAHO KOMMAEKC 3arafbHOHa-
YKOBMX | creLjarnbHux MeToAiB AOCHIMKEHHS. ICTOPUKO-NPaBOBUIA METOA [A03BONMB 3'ACyBaT OKPEMi acnekTh eBontoLi Bu-
KoHaHHs pyHKLi Geperosoi oxopoHn FRONTEX Ta 3akpinneHHs ix y HopmaTuHii 6asi €C. 3a fonoMoroto aHaniay npose-
[EHO [OCTIHKEHHS KOKHOI 3 (PYHKLi GEperoBoi OXOPOHM Ta BCTAHOBNEHHSI B3aEMO3B'SI3KYy MiX HUMMW, @ (hopmanbHo-
OPUANYHIIA METOL AOMOMIT Y MPOBeAeHHI knacudikalii pyHKUii Ha rpynu. PesynbTaTu. BetaHoeneHo, wo FRONTEX 6epe
y4acTb Y BUKOHaHHI Takux (hyHKLil BeperoBoi OXOPOHU: MOpChKa OXOPOHa, MOpChka Beaneka, MOLLYK | pATyBaHHS, NpUKop-
[OHHUIA KOHTPOIb, KOHTPONb 3a pubarbCTBOM, MUTHUIA KOHTPOMb, 3araribHa NpaBOOXOPOHHA AifrbHICTb, OXOPOHa HaBKO-
NUILIHBOTO CepeaoBuLLa. |3 MeTol HafgaHHS edqeKTWBHOI NIATPUMKM KOMMETEHTHUM HaLlioHanbHUM OpraHam Bragu
FRONTEX B3aemogie 3 iHwummu areHuismm €C (EFCA ta EMSA) Ha nigcTasi HOpM YCTaHOBYOrO AOKYMEHTA, TPUCTOPOHHBOI
po60Y0i JOMOBMEHOCTI Ta iHLUMX aKTiB M'SiKoro npasa. [Npu LboMy HanbinbLL ONTUMAMbHOK ONEPaTUBHOK POPMOK) BUKO-
HaHHs1 (PYHKLi 3 GeperoBoi OXOPOHU € NpOBeAEHHS BaraTouinboBMX ChifbHUX Onepavii Mig Yac SKMX MOXIMBO MOELHATM
[OCAMHEHHS Pi3HMX Linen (3anobiraHHs HeneranbHil mirpauii, 6opoTbba i3 TPaHCKOPAOHHOK 3MOUMHHICTIO, BPSTYBAHHS Mir-
paHTiB Ha Mopi Tow0). BucHOBOK. Yci dhyHKLii GeperoBoi oxopoHm, y peanisai skux 6epe yyactb FRONTEX moxHa nogi-
NATK Ha 2 rpynK: OCHOBHI Ta AOMOMiXHI. [10 NepLLOi 3 HUX BapTO BIHECTW (DYHKLLIO MPUKOPLOHHOIO KOHTPOMHO, NOLUYKY i psi-
TYBaHHS, @ TaKOX 3AINCHEHHS 3aranbHOi MPABOOXOPOHHOI AIANLHOCTI. HWi yHKUiT BeperoBoi OXOPOHM € AOMOMIKHUMM
TOMY, WO BOHM Be3nocepeaHbo He oxonntoTbea MaHgatom FRONTEX, a nuwe nepeabavaiotb HagaHHs MigTPUMKL KOM-
MEeTEHTHUM HaLlioHarbHWM opraHam Briagu Ta areHism €C.

Knroyoei cnoea: €sponelicoka azeHuis 3 npukopdoHHOI ma 6epe2080i 0XOPOHU,; hyHKUiT 6epe2osoi OXOPOHU;

npuKopOOHHUL KOHMPOB; NOWYK | 8psimyeaHHs MiepaHmig; bazamouinib08i onepauii Ha Mopi

X

Problem statement. The maritime areas around the member states of the European Union (EU) are a place of active
industrial, trade, tourism activities, as well as a center of cross-border crime and illegal migration. In this regard, compliance
with EU law is supplementary entrusted to the competent EU agencies, the central one of which is FRONTEX. However, EU
law lacks a clear list of coast guard functions and the the scope of FRONTEX's powers during operational activities at sea.
The purpose of the article is to analyze and establish the relationship between the functions of coast guard, which are
enshrined in the Regulation 2019/1896; highlighting the functions that FRONTEX directly performs during operations at sea,
as well as the functions in the implementation of which the Agency plays a supporting role. Methods. To achieve the
purpose of the research, a set of general scientific and special research methods was used. The historical-legal method has
made it possible to find out certain aspects of the evolution of the FRONTEX coast guard functions and to enshrine them in

© HiTin A.O., 2021 6 Forum Prava, 2021. 69(4). 6-18
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the EU regulatory framework. The analysis was used to research each of the functions of the coast guard and to establish
the relationship between them, and the formal-legal method helped to classify the functions. Results. It is established that
FRONTEX participates in the following coast guard functions: maritime safety, maritime security, search and rescue, border
control, fisheries control, customs control, general law enforcement, environmental protection. To order to provide effective
support to the competent national authorities, FRONTEX cooperates with other EU agencies (EFCA and EMSA) based on
the founding document, the tripartite working arrangement and other soft law instruments. At the same time, the most
optimal operational form of coast guard functions is to conduct multi-purpose joint operations, during which it is possible to
combine the achievement of different goals (prevention of illegal migration, combating cross-border crime, the saving of lives
at sea, etc.). Conclusion. All coast guard functions in the implementation of which FRONTEX participates can be divided
into 2 groups: main and subsidiary. The first of them should include the function of border control, search and rescue, as
well as the implementation of general law enforcement activities. Other coast guard functions are subsidiary because they
are not directly covered by the FRONTEX mandate, but only provide support to the competent national authorities and EU

agencies.

Key words: European border and coast guard agency; coast guard functions; border control; search and
rescue of migrants; multipurpose operations at sea

MoctaHoBKa npoGnemu

€Bponeicbka areHuis 3 NPUKOPAOHHOI Ta bepe-
roBoi oxopoHu (gani — AreHuis abo FRONTEX) €
FOMOBHMM OpraHoM B iHCTUTYLIMHOMY MeXaHi3Mi
€ponencbkoro Cotody (gani — €C), Ha KM NokK-
nageHo 06oB’sI30K 3abe3neyvvTn iHTerpoBaHe yn-
paBriHHA 30BHILLHIMK kopaoHamu. [ns uboro Are-
HUiS HagiNAeTbCa LWMPOKUM KOMMMEKCOM (OYHKLN
Ta MNOBHOBaXeHb, OCOOMMBOI yBarn cepeq SIKUX
notpebytoTb dyHKUii BeperoBoi oxopoHu. Lle no-
SICHIOETBLCSA HACTYMHMMK OOCTaBMHaMM.

Mo-nepwe, dyHKUii ©OeperoBoi  OXOPOHU
FRONTEX cnpsamoBaHi Ha Te, Wwob 3MeHLWWNTN Ki-
NbKICTb BUNAAKIB HE3AKOHHOIrO NEPETUHY 30BHILLHIX
MOPCbKMNX KOPAOHIB AepxaB-dneHiB €C Tomy, Lo
nepeBaxHa BinbLUICTb HeneranbHWX MirpaHTiB no-
TpannsaTb 4o €C came Takmm wnsxom. Tak, 3rig-
HO i3 pJaHumu AHanisy puaukis, NpoBeAEeHOro
FRONTEX, y 2020 p. Taka KinbkiCTb HeneranbHUx
MirpaHTiB cTaHoBuna 86,27 Tuc. ocib (69 % Bia
3ararnbHOI KifbKOCTi BUNAAKiB HE3aKOHHOro nepe-
TUHY 30BHILLHIX KOpAoHiB), y 2019 p. — 106,246 Tuc.
oci6 (75 %), y 2018 p. — 113,643 Tuc. ocobm (76 %),
y 2017 p. — 176,211 T1c. ocib (86 %) [1, c.49]. Pa-
30M i3 UMM, BaXXNUBUM 3aBAaHHAM Onsa AreHuil 3a-
NULWAETbCA YOOCKOHANEHHA MeXaHi3My MNpoBeaeH-
HS MOLUYKY Ta BPATYBAHHS MirpaHTiB, SKi 3asHanm
nMxa Ha Mopi TOMy, LUO KifbKiCTb 3armbnmx 3anu-
LLAETbCA Benukot. BignosigHo oo gaHmnx MixHapo-
AHOI opraHizadii 3 mirpauii (MOM), gk 3a3HavaloTb
C. Kapepa Ta P. KoprtiHosic (Carrera and Cortinovis,
2019), 3a nepiog 3 2014 p. no 2018 p. nuwe Ha
LleHTpanbHo-cepea3eMHOMOPCLKOMY  LUNSXY Oyro
3adhikcoBaHO noHag 15 Tuc. cmepTen [2, ¢.5].

Mo-gpyre, HeneranbHa Mirpauia Ha 30BHILLHIX
MOPCbKMX KOPOOHaX HEepigKo CyNpOBOMKYETLCH TO-
priBneto noapbMn, KOHTpabaHaow 36poi, HapKOTUKIB
Ta akumsHux ToBapiB. TOMY MPOBEAEHHS CRiflbHUX

onepawii Ha Mopi, O KOOPAUHYOTECA AreHLieto,
cnpsiMoBaHe TakoX Ha 6opoTbOy i 3anobiraHHsa BU-
HUKHEHHIO BUNAaAKiB TPAHCKOPLAOHHOT 31TOHYMHHOCTI.

lNo-TpeTe, MOPCLKI NPOCTOPU HABKOJSIO AepKaB-
uneHie €C € cepefoBuLEM aKTMBHOI peanisadii
Pi3HNX BUAIB AiANbHOCTI: MiXKHApPOAHi i BHYTPILUHI
BaHTaXHi Ta MacaXupcbki NepeBe3eHHs, BEOEHHS
pubHoro npomucny, BugobyTok HadTh 1 rasy, Ty-
pUCTUYHA AisnbHICTb Tolo. 3abe3nevyeHHs Hane-
»KHOro, 3aKOHHOIo Ta eKosioriYyHo 6e3neyvyHoro 3ain-
CHEHHS TaKOi Pi3HONAHOBOI AisinbHOCTI NoTpebye
y3romkeHux givi noHag 400 uMBINbHUX Ta BiCBHKO-
BMX opraHiB Brnaau aepxae-uneris €C [3]. Onxe, 3
MEeTOH eheKkTMBHOI peanisauii €BponencbKoro iHTe-
rPOBaHOrO YNpaemiHHS KOpAOHAaMM OCHOBHWUIA TArap
BiQNOBIAANbHOCTI 3a KOOpAMHAL0 Air HauioHanb-
HUX opraHiB Aepxas-uneHiB €C nig Yyac BUKOHaHHS
dyHKUin BeperoBol OXOPOHW MOKMAAAETLCA Ha
FRONTEX (4.1 c1.7 Pernamenty 2019/1896 [4]).

Kpim TOro, Bapto norogutucsa 3 AyMKow [IX.
Pimxnma (Rijpma, 2016), skui 3a3Hadae, LWo Hau-
MEHLL pO3POONEHO YacTUHOK YCTAaHOBYOro AO0-
KymeHTa AreHUii € MONOXEeHHs NpO €BPOMENCHKY
GeperoBy oxopoHy [5, c.24]. BiaTtak, npobnemHum
NMUTaHHAM 3anuWaeTbCA BiACYTHICTb YiTKOro nepe-
niky dyHKUin GeperoBoi OXOPOHW Ta obcsry noe-
HoBaxxeHb FRONTEX nig yac 3gincHeHHst onepa-
TMBHOI AiANbHOCTI HA MOPI, WO MOXe MpuU3BOANTU
00 TNEePEBULLIEHHS TMOBHOBaXEHb CMiBPOOBITHMKIB
AreHuil Ta, 9K Hacnigok, NopyLeHHs1 OCHOBOMOSIO-
XXHUX NpaB NOANHN.

Y BITYM3HSHI NPaBOBI OKTPUHI MiXKHApOAHOro
Ta €BPONENCHKOro rnpaea BiACYTHI HayKoBi npaL,
NpUCBAYEHi SOCMIOKEHHIO ONEpPaTMBHOI OisANbHOCTI
FRONTEX, crnpsiMmoBaHOI Ha BWKOHAHHA pyHKLIR
GeperoBoi OXOPOHU. Y 3apybiKHMX HayKOBUX Ny6-
nikauisx 3 gocnigxkysaHoi npobnematuku, 30e6i-
NbLUOro, HAOAETbCA 3aranbHa XapakTepucTuka
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cniBnpaui aepxas-uneHiB 3 areHuigsmn €C Ta npo-
BOAMTbCS aHania okpeMux HanpsiMKiB cniBpoBiTHW-
uyrtea. k. Piipxnma (Rijpma, 2016) Hagae xapak-
Tepuctuky PernameHTty 2016/1624 Ta Bu3Hadae
MicLle Y HbOMY YHKLin GeperoBoi oxopoHu [5].
HaykoBLem BkasaHO Ha He[oniku y npaBoOBOMY
peryntoBaHHi NpoBeOeHHsT MOPCbKMX onepaLii 3
NPUKOPOOHHOIO CMOCTEPEXEHHS, WO KOOPAMHY-
I0TbCs AreHuieto. 3BepTaeTbCa yBara Ha MOLLYKO-
BO-pATYBanbHi onepauii, 060B’A30K y NpOBeAEHHI
AKUX 3aBXON BUHMKAE Ha NeBHOMY eTani naTpynto-
BaHHS 30BHILLHIX MOPCbKUX KopaoHiB €C. deTtanb-
He OOCNiMKeHHA NpoBedeHHs orepauin 3 BpATY-
BaHHSA MIrpaHTiB Ha MOpi, 9K OOHOrO0 3 OCHOBHMUX
KOMMOHEHTIB EBPOMENCHKOro iHTErpoBaHOro yr-
paBriHHS KOpAOHaMMW, 3AINCHEHO Yy HayKOBMX MyO-
nikauisx ®. EcrtiB (Esteve, 2017) [6] Ta C. Kapepu
Ta P. KopriHoBica (Carrera and Cortinovis, 2019)
[2]. N. Bitaytac (Vytautas, 2019) [7] mocnimkye
possutok cniBnpaui mix FRONTEX, EFCA Ta
EMSA y KOHTEKCTi BMKOHaHHSA (pyHKUiN Geperosoi
OXOPOHW Ha MpuKnagi peanisauii NiNOTHOrO NPoek-
Ty "CTBOpEHHS1 €BPONENCLKOI Crnyx0oun 3 6eperoBoi
oxopoHu". KomnnekcHuin aHanis dyHkuin 6epero-
BOI 0xopoHu npoBiB |. InkiHa (lljina, 2019) y npaui
"FRONTEX sik €Bponeiicbka 6eperoBa 0xopoHa:
OuiHOYHMA nncT cycninbHoi uUiHHocTi FRONTEX
Wwoao oavMHaguaTn dyHKuin GeperoBoi 0XopoHu"
[8]. Bokpema, y3aranbHEHO HayKoBi HaNpaLutoBaHHSA
3 JocnigKyBaHOI TemMaTuKK, NpoaHanisaoBaHo cTa-
TUCTUYHI MOKa3HUKM BKrady AreHuii y BUKOHAHHA
yHKLUiN B6eperoBoi OXOPOHM Ta BU3HAYEHO 1i porb
i micue y 3abe3neyeHHi eheKTUBHOIO yrnpaeniHHSA
30BHILLHIMN MOPCbKMMK KopaoHamu €C.

3Biacn, meTolo CTaTTi € OOoCniaKEeHHS PyHKLI
©eperoBoi OXOPOHW, SKi MOBHICTIO OXOMNIOHTHLCS
maHgatom FRONTEX, a Takox cyHkuin, y peani-
3aLii akux AreHuist Bigirpae AonomixkHy porb. i Ho-
BM3HA nonsrae B HOBOMY MOMs4i Ha porb
FRONTEX y eBponewckkii cucteMi cniBpobiTHML-
TBa 3 BMKOHaHHSI (PyHKLUi 6eperoBoi oxopoHu. 3a-
BAAHHSAM CTaTTi € 3'ACyBaHHA 3MiCTy Ta obcary
dyHkUin 6eperoBoi oxopoHn FRONTEX, BcTaHOB-
NEHHSA B3aEMO3B’A3KIB MiXK HUMMW, @ TAKOXX BU3Ha-
YEeHHSI OCHOBHWX HampsMKiB  CMiBpOOITHMLTBA
FRONTEX 3 iHwwumMmun areHuigamm €C y cdepi 6epe-
rOBOI OXOPOHM.

MoHATTA "dyHKUiT GeperoBoi oxopoHU" Ta Moro
3aKpinneHHs B yCTaHOBYUX JOKYyMEHTax
FRONTEX

Ha cborogHi y HopmaTMBHUX akTax nepBUHHOIO
Ta BTOpPWHHOrO npaesa €C BIACYTHE uiTke Tnyma-
YeHHS NOHATTA "dyHKLI 6eperoBoi oxopoHu", ane

ISSN 1995-6134

B OKpEMWX JOKYMEHTaXx € ixHin nepenik. HanbinbL
LUMPOKUA CMMCOK TakuX COYHKUIA 3aKkpinneHnn vy
MpaBunax npoueaypu €BponNencokoro dqopymy
BIOOMCTB 3 (byHKLissMN GeperoBoi oXopoHu (aani —
®opym) [9]. Y gokymeHTi dopymy, SK 3a3HayaroTb
C. Kappepa, C. bnokmaHc, X.-[1. KaccapiHo, [.
lpoc, E. lneg (Carrera, Blockmans, Cassarino,
Gros and Guild, 2017), BigobpaXkeHO LUMPOKMIA
nigxiga 4o po3yMiHHA (hyHKLin 6eperoBoi 0XOpoHHU,
SKUA OXOMMNIOE HE NnuLle 3aBAaHHSA 3i 30iIMCHEHHS
MOPCBKOro NPUKOPAOHHONO KOHTPOMKO YU MOLLYKO-
BO-pATYBaribHUX onepadin Ha Mopi, ane Takox 3a-
Ge3neyveHHsi MOPCbKOI OXOPOHU, Y TOMY YmUCHi Y-
paBIiHHS PYXOM CyfAeH; 6e3nekn Ha Mopi, OXOPOHU
KopabniB i NOpTiB; NPOBEAEHHS] MOPCLKOI MUTHOI
AiAnNbHOCTI; 3anobiraHHA | NPUNUHEHHSs Toprieni
NMOAbMU  Ta KOHTpabaHaW LUMSXOM  3[iACHEHHS
NPaBOOXOPOHHOI AiANIbHOCTI HA MOPI; NPOBEAEHHS
MOHITOPUHIY Ta CNOCTEPEXEHHST HA MOpI; OXOPOHa
MOPCbKOro cepefoBullia Ta pearyBaHHA Ha nopy-
LLEHHS; HadaHH4a nocnyr 3 4onomMoru nig vyac asapil
CydeH Ta MOPCbKOI [OMOMOry; pearyBaHHS Ha
aBapii Ta CTUXiNHI NnUxa Ha MOpi; HarNs4 Ta KOHT-
porib 3a pubanbLCTBOM; iHLIA OisNbHICTb, NOB’'A3aHa
i3 BULLE3a3HaYeHMM PyHKUisMU GeperoBoi oxo-
poun [10, ¢.30-31]. OnepaTvBHa AiANbHICTb
FRONTEX o0b6MeXyeTbCA BUKOHAHHAM BYXKYOrO
nepeniky 3aBdaHb, HiK TOW, WO nepenbayeHun
Mpasunamu npoueaypu dopymy.

BnepLe noHATTa "dyHKUiT 6eperoBoi oxopoHu"
Oyrno 3akpinneHo B YyCTaHOBYOMY OOKYMEHTI AreH-
uii. Y n.44 Tlpeambynu PernameHty 2016/1624
[11] 3a3Havanocs, Wo HauioHanbHi opraHy Bnaau,
AKi BUKOHYHOTb (DYHKLUIT 6eperoBoi 0XopoHu Bigno-
BiJalOTb 3a LUMPOKWUA CMEKTP 3aBAaHb, OO0 SKUX
BiOHOCATbL OXOPOHY i 6e3neky Ha Mopi, NpoBeaeHHS
MOLLYKOBO-PATYBANbHMUX  ornepauin, 34iNCHEHHA
NPUKOPAOHHOIO KOHTPOII, KOHTPOMO 3a pubanbsc-
TBOM, MUTHOIO KOHTPOIIO, @ TaKOX 3ararnbHoi npa-
BOOXOPOHHOI AiSNIbHOCTI Ta OXOPOHWM HaBKOMMLL-
Hboro cepeposuwa. Pons FRONTEX nonsirae y
TOMY, WO BOHa Yy cniBnpaui 3 iHWWUMKX areHuigmu
€C, 30kpeMa €BpONEncbKo areHLiet 3 KOHTPO-
no 3a pubanscteom (EFCA) i €Bponencbkoto are-
Huieto 3 Be3nekn Ha mopi (EMSA), Hapae nigTpym-
Ky KOMMNETEHTHUM HalioHanbHUM opraHam Briagu
Ons peanisadii NoKnageHnx Ha HUX 3aBdaHb. AHa-
Ni3youn 3a3HayeHe 3akoHoAaBYe MOSTOXKEHHST dDiH-
CbkMi paxiBeub 3 nuTaHb GeperoBoi OXOPOHM
I. Inbina (lljina, 2019) Big3Hauue, WO came ue no-
HATTS HaWbinbl AeTanbHO BigOOpaXKae CyTHICTb
dyHKUin 6eperoBol oxopoHu [8, ¢.9]. Mu noroaxy-
EMOCH 3 UMM BM3HAYEHHSM, 3a3HauMBLUK, LLO Y
KOHTeKCTi onepaTtuBHoi aisnbHocTi FRONTEX, Bo-
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HO € HanBINbLL BAANUM 3 HUHI iICHYHOUMX Y 3aKOHO-
paBcTBi €C.

BigcyTHicTb npAMoro 3akpinneHHs dyHkuUin be-
peroBoi OXOPOHW B YCTAHOBYMX [OKYMEHTax
FRONTEX go 2016 poky He gae niactaB cTBep-
DKyBaTW, O BOHW He OXOMMoBanucs noro maHaa-
ToM. Big yacy ctBopeHHs AreHuii ogHielo 3 OCHOB-
HUX onepaTMBHMX (POPM BUKOHaHHS 3aBAaHb Gynu
cninbHi onepadii, WO NPOBOAMMMUCS Y TOMY Ymcnhi
Ha 30BHILLHIX MOpCbkUX kopaoHax Cotosy. Y xogi
Takol OisanbHOCTI, OKpiM 34iMCHEHHA KoopauHauil
JiN y4YacHWKIB 3 MWUTaHb YNpaBniHHA KOopAOHaMWu,
FRONTEX BuKOHyBaB TakoX iHLWIi  pyHKUiT,
NoB’si3aHi 3 MOLUYKOM i BPATYBaHHAM MirpaHTiB Ha
MOpi, nonepemkeHHAM i 6opoTbboto 3 koHTpabaH-
OO0 Ta TOPriBMNer NOAbMN, OXOPOHOK HaBKOMULLI-
HbOro cepegosula Towo. DIHCLKMW HayKoBeLb
Ibx. 13omeua. (Isometsa, 2014) nosicHioe, Wo Tpa-
OULIMHI cninbHi onepavwii 3 MOPCbKOro NPUKOPAOH-
HOro KOHTPOMO po3Lwmpunmca o 6aratouinboBux
CNiNbHUX MOPCBLKUX onepadi Ha piBHi €C BHacni-
OOK BMMAMBY HeOdYHKUIOHanbLHOro nobiyHoro ede-
KTy, CYTHICTb SIKOro nonsirae y Tomy, Lo iHTerpauis
B OAHIN chepi AianbHOCTI Npn3BoAUTbL 4O BTOPUH-
HOT iHTerpauii B iHWKX. BigTak, 3akpinneHHs yHk-
Lin 6eperoBoi oxopoHn y Pernamenti 2016/1624
cTano neriTMmisauieto Toro npouecy, siKui icHyeas
Yy OINCHOCTI BX€ NPOTSAroM AeKinbKoX nonepeHix
pokiB [12, ¢.52].

Po3BuTOK dhyHKLUin BeperoBoi 0XopoHu Bigbys-
ca Ha ocHoBi Pernamenty 1052/2013 [13] i Perna-
MeHTY 656/2014 [14]. 3a3Ha4veHi AOKYMEHTU cTanm
Bignosigato €C Ha Tparegito nobnunay iTanincbkoro
ocTpoBsa Jlamneaysa, yHacnigok sIKOi 3arMHyrno no-
Hag 360 mirpaHTiB [15]. MNepwmm i3 BkazaHuX OO-
KyMeHTIB nepefbavanocs CTBOpPEHHS €Bponenchb-

KOi CUCTEMM CMNOCTEPEXEHHA 3a KOopgoHamm
(European Border Surveillance System —
EUROSUR), BWKOPUCTaHHA MOXNMBOCTEN SKOI

Crpusie OOCATHEHHIO Linen 3 BUSABMEHHSA, 3anobi-
raHHa Ta 60poTbOM 3 HeneranbHOK Mirpauieto i
TPAHCKOPAOHHOK 3JIOUMHHICTIO, @ TaKOX 3aXUCTY i
30epeXeHHsI XXUTTA MirpaHTiB, y TOMY YnChi Nig Yac
onepaTmBHOI AianbHocTi AreHuii Ha mopi (cT.1 Pe-
rmamenty 1052/2013 [13]). IHWWMIA OOKYMEHT 3a-
CTOCOBYETLCA [0 Ornepauin 3i CrocTepexeHHs Ha
30BHILLHIX MOPCbKMX KopAoHax €C, ski koopanHy-
totbcst FRONTEX. BusiBneHHss cygeH um ocib, ski
3a3Hanu fnmxa Ha MOpi BCTaHOBMOE 0OOB’SA30K Ha-
Aatv gonomory BigMNoBiAHO 4O HOPM MiXXHapOgHOro
npasa, 4OTPMMYUYNCH OCHOBOMOMOXHUX NpaB (4.1
cT1.9 PernameHty 656/2014 [14]).
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Xapaktepuctuka cyHkLin 6eperoBoi OXopoHU
FRONTEX

BignosigHoO 40 MOMOXeHb YUHHOTO YCTaHOBYOIro
nokymeHTa AreHuii, FRONTEX 6epe yyactb y Bu-
KOHaHHI Takumx dpyHKLUin OeperoBoi OxopoHu: 1)
MOpCbKa OXOPOHA; 2) Mopcbka 6e3neka; 3) NOLUyK i
PATYBaHHSA; 4) NPUKOPOOHHUIA KOHTPOMb; 5) KOHT-
ponb 3a pubanbCTBOM; 6) MUTHUA KOHTPO&b; 7)
3aranbHa NPaBOOXOPOHHA AiANbHICTb; 8) OXOpoHa
HaBKOMULIHBOrO cepepoBuwa (n.54 [lMpeambynu
Pernamenty 2019/1896 [4]). Ane y HaykoBin nite-
paTypi iCHYIOTb TaKOX iHLWIi nigxoau LWWoao Tnyma-
YeHHs obcary yHKUin 6eperoBoi 0XOpPOHH, SiKi No-
knageHi Ha FRONTEX. I.InbiHa (lljina, 2019)
3a3Hayvae, Lo AreHuis 3ocepepkeHa Ha BUKOHAHHI
niwe Tpbox yHKUiN BeperoBoi OXOPOHM: 3ajnc-
HEHHS1 NPaBOOXOPOHHOI AisANbHOCTI Ha MOpi, Npo-
BeAEHHS MOLLYKOBO-PATYBasNbHMX onepawini i Mmop-
CbKOro NPUKOpPAOHHOro KoHTposito [8, c¢.5]. Kpim
TOro, AOCHIAHUK BKa3ye, Lo NuLle ogHa 3 HMX MNoB-
HICTIO OXOMMETLCA MaHAaToM AreHUii (dyHKUis
MOPCBKOro MPUKOPOOHHOTO KOHTPOM) TOMY, LO
3[iACHEHHS MPABOOXOPOHHOI AiANbLHOCTI HAa MOpi €
cninbHuM o6oB’siskoM FRONTEX pa3om 3 AreHuj-
eto €C i3 cniBpobiTHULUTBA y cdhepi MPaBOOXOPOH-
Hol gisneHocTi (Europol), a noLykoBo-pATYBanbHi
onepadii NpoBoaATbCS 3@ YMOBM BUHUKHEHHS Bid-
NOBIAHMX CUTYyaLin nig Yac 34iMCHEHHA MOPCBLKOrO
NPUKOPAOHHOIO crocTepexxeHHs [8, ¢.23]. Ha Halwuy
aymky FRONTEX ynoBHOBa)KeHUA BUKOHYBaTK BCi
8 dbyHKUjn BeperoBoi 0XOPOHK, ane y4acTb AreHuji
B pearisayjii KOXXHOI 3 HMUX € Pi3HOH0, LLO NOB’s3aHO
i3 KOMNMEKCOM 3aBAaHb, sIKi MOKNadeHO Ha Hel
YCTaHOBYMX JOKYMEHTOM.

3MicT dyHKLiT MOPCBHKOro MPUKOPAOHHOIO KOHT-
ponto (maritime border control) He po3KpuTO Hi B
yCTaHOBYOMY AOKYMeHTi AreHuii, Hi y [lMpaBunax
npouenypy €Bponencekoro ¢opymy BigOMCTB 3
dyHKUiAsMKU BeperoBoi oxopoHu. Ane y n.3 cT.2 Pe-
rmnameHTy 2019/1896 [4] MicTMTbCA BigCMIoYHa
HopMa [0 LleHreHCcbkoro kogekcy npo KOpAoHU, Y
AKOMY HafaHO BU3HAYEHHSA MOHATTIO NMPUKOPAOH-
HUA KOHTponb. 3rigHo i3 n.10 cT.2 PernameHty
2016/399 Big 09.03.2016 poky npo Kogekc Cotosy
LLOAO0 NpaBwun nNepeTnHy ocobamu KopaoHiB (LLeH-
FEHCbKMIN KOAEKC NPo KopaoHu) [16] NpMKopaOHHMIA
koHTponb (border control) — ue AisNbHICTL, WO
3AINCHI0ETBCH Ha KOPAOHI Bi4NOBIAHO A0 Uinen Ta 'y
nopsaky, BU3HavYeHoMmy uUuM PernameHTom, Bu-
KMOYHO Y BigNoOBiAb HAa HaMip NEpPEeTHYTU KOPOOH
abo 1oro dakTU4HWUIA MepeTuH, He3anexHo Big
Oyab-AKUX HWKWX NepekoHaHb. [pUKOPAOHHWIA KO-
HTPONb peanisyeTbcs y ABOX hopmax: NPUKOPOOH-
Hi nepes.ipkn (border checks) Ta npuUKOpOOHHI cno-
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cTepexeHHs (border surveillance).

Mig NpPUKOPAOHHUMKW nepeBipkamu HeobXiaHO
pO3yMiTM MEepeBIpKN, AKi NPOBOAATLCA Y MyHKTax
nepeTvHy KOPAOHIB Ana Toro, wob ocobam, a Ta-
KOX TpaHCNopTHMM 3acobam Ta iHWuMK npeame-
Tamu, Lo nepebyBatoTb y IXHbOMY BOSOAiHHI, Ha-
Aatv posein ans B'i3gy Ha TEpuUTOpil0 Aepxas-
uneHiB abo Bui3gy 3 uiei TepuTopii (.11 cT.2 Per-
nameHTy 2016/399 [16]). Buxoasum 3 nonoxeHb
uiel Hopmu, sk 3as3Hadae |. InbiHa (lljina, 2019),
NPUKOPOOHHWIA KOHTPOMb 3AINCHIOETLCA NULle Y
MyHKTax nepeTunHy 30BHILLHIX KOPOOHIB, TOMY, Bpa-
XOBYIOUYN 0COBMMBICTE MOPCHKNX KOPAOHIB, MOPChKi
NPUKOPAOHHI NepeBipKn NPOBOAATLCS, SIK NPaBUIo,
y noptax gepxas-uneHiB €C, a 06’ekTOM IXHbOro
NpoBeAeHHs € cyaHa Ta Mopsiku [8, €.65].

IMpuKOPOOHHI  CNOCTEPEXEeHHs nonsarawTb Y
3AINCHEHHI Harnagy 3a KopOOHaMWM MK MyHKTamu
TXHBOro NepeTuHy Ta/abo no3a BCTAHOBMEHUN PoO-
0ounMii Yac UMX NYHKTIB 3 METOK MNepeLlKOanTU
ocobam yHMKaTK NPOXOMKEHHS MPUKOPAOHHUX Me-
peBipok (n.12 cr.2 Pernamenty 2016/399 [16]).
OcobnuBiCTb MOPCBHKMX MPUKOPOOHHUX crocTepe-
XEHb K Pi3HOBMAY MOPCBLKNX CMOCTEPEXKEHD NOMS-
rae B TOMy, WO UA AiafbHICTb NPOBOAUTLCA ANs
3anobiraHHst YHUKHEHHIO MPOXOMKEHHSI MPUKOpP-
OOHHUX NepeBipok ocobam, siki HamararTbCsi NoT-
panuTu Ha TepUTOPIO Aep)KaB-dneHiB abo BUixaTn
3 Hel No3a NyHKTamMu NepeTuHy KOPAOoHIB.

I. Inbina (lljina, 2019) 3a3Havae, Wo dyHKUiO-
HanbHO MOPCbHKI MPUKOPAOHHI CMOCTEPEXKEHHST HE
BiOpi3HAOTLCA Bif iHLWMX BMAIB MOPCbKMX CnOCTe-
pexeHb, SKi MNPOBOAATbLCA Afs  iHWWUX Uinewn
MOB’A3aHUX i3 MUTHOIO CY>X00H0, MPaBOOXOPOHHOK
fisnbHICTI0, 0O0POHOD, KOHTPOMEM 3a pubanbCT-
BOM, OXOpPOHOK MOPCbLKOIO CepeaoBulla Big 3a-
OpyaHeHHs Towo [8, ¢.66]. Y GinbwocTi Bunagkis
PO3MEXyBaHHA LMX LiNen He NpoBOAMTUCA TOMY,
LLIO BOHW, SIK MPaBuUno, OAHOYACHO 3aKpinsoTbCs
B onepaTMBHUX NnaHax go GaraTouinboBuX Crinb-
HUX onepauisix, WO 34INCHIOITBCA Y MOPCBKUX
npocTtopax Haekono €sponu. Hanpuknag, ronos-
HUMW UingMKn cninbHOi onepadii "lMocengoH", sika
NpoBOAUTBLCS Ha MOPCbKOMY KopaoHi Ipeuii 3 Ty-
PEYYMHOIO Ta rPeubkuMKM OCTpoBamu €. 3abesne-
YEHHs1 NPWUKOPAOHHOrO KOHTPONO, MOLIYK i BPATY-
BaHHSA MIrpaHTiB, BUSIBIIEHHS BUMNAOKiB HE3aKOH-
Horo pmubanbcTBa i 3abpyaHeHHA Mops, 6opoTbba
3 TPaHCKOPOOHHOK 3MouuHHiCTI0 Towo [17]. Op-
HUM i3 BAanux Bunagkis dyHKUIOHYBaHHSA i€l one-
pauii y 2019 poui € nepexonneHHsa rpeubkoro be-
pPEroBol0 OXOPOHOK BiTpunbHoro cygHa "DURU",
Ha SIKOMY 3Haxoammnocs 75 HeneranbHUX MirpaHTiB
Ta 2 nocepegHuka i3 Pocii [18, ¢.17].
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BukoHaHHS 3aBOaHb 3 MOPCBLKOTO MPUKOPAOH-
HOFO KOHTPOSO TiCHO MOB’A3aHO i3 QOYHKLiED 3aii-
CHEHHS1 NMPaBOOXOPOHHOI AiSNbHOCTI, O MPOBO-
ONTbCA Mig Yac CniflbHUX MOPCLKMX ornepauin, siki
koopanHytoTbcss FRONTEX. 3MicT npaBoOXOpOH-
HOI AisinbHOCTI AreHuil CTaHOBWUTb CYKYMHICTb 3axo-
4iB, crnpsiMoBaHMX Ha 6opoTbby Ta 3anobiraHHA
TPAHCKOPAOHHIN 3NOYNHHOCTI, a came He3aKOHHOMY
BBE3EHHI0 MirpaHTiB, TOPriBni NoabMn, KOHTpabaHai
BOrHenasnbHoOW 30poeto, HapKOTUYHUMK 3acobamu,
AKLUM3HUMM TOBapamMu, a TakoX TEPOPU3MY.

BignosigHo go n."a" 4.1 cr.3 PernameHty
2019/1896 [4], 3abe3neuytoum BUKOHAHHA NPUKOP-
JOHHOIo KOHTPOJO SIK OOHOrO i3 KOMMOHEHTIB €B-
pOMENCbKOro iHTErpoOBaHOro ynpaeniHHA KOpAoHa-
MW, MOXYTb BXWBATMUCS 3ax0Au, CNpsIMOBaHi Ha
3anobiraHHst i BUSIBMEHHA TPaHCKOPAOHHOI 3M0-
YMHHOCTI Ha 30BHILLHIX KOPAOHAaX, a TakoX Tepopu-
3My. ToGTO €BpPOMENCLKMN 3aKOHOOABELL MPSIMO
BKA3ye Ha MOXIMBICTb OLHOYACHOrO BMKOHAHHS
KiNbKOX (OYHKLLii 6EperoBoi OXOPOHM.

AHanisytoum BHecok AreHuii y 60poTb0Oy 3i 3n0-
YMHHOK AISANbHICTIO, HIMELbKMA HaykoBelb 3 IH-
ctutyty Makca NnaHka C. XapTsir (Hartwig, 2020),
BKasaB Ha BaXNMBICTb MpoBefeHHA cnisrnpaui 3
iHWwKMK cy6’ektamu y Ui cdepi. BiH nosicHoe Le
MM, WO "ceK'topuTnsauis” onepauin i3 NPUKoOpAoH-
HOro KOHTPOSIO Mpu3Bena Ao Toro, Wo ix, Hacawm-
nepead, po3rnsiaalTb sK 3axoan Geaneku, a Bigo-
MOCTi OTpUMaHi Mig 4Yac Takmx onepauin BBaXa-
€TbCA LiHHUM PecypcoM, sIKU HeobXxigHO oobyBa-
T B Uinsax 6e3nekn [19, ¢.136]. Ak Hacnigok, cepen
3aBgaHb FRONTEX 3akpinntoetbcsi HeobXigHICTb
HanaromXeHHs i po3BMTKy cnienpaui 3 Europol i
Eurojust (Esponencbke Gopo cynoBoi cniBnpaly)
ans npoBefeHHs 60poTbbu 3 TPaHCKOPOOHHOH
3ITOYMHHICTIO | Tepopuamom (n."q" 4.1 cT1.10 Per-
nameHty 2019/1896 [4]).

AktmneHa cnienpaus Mk FRONTEX ta Europol
BiaOyBaeTbCs Ha MmiacTasi ABOX akTiB: 1) Yroga npo
onepaTuBHe cniBpobITHULTBO Big 04.12.2015 poky;
2) 3asBa npo npuHumnu cnisnpaui sig 04.10.2018
poKy. Buxoasum 3i 3MicTy UMX OOKYMEHTIB, areHuil
3000B’A3y0TbCA OOMIHIOBATUCS CTpaTeriyHow Ta
onepaTMBHO iHhopMaLieto, a Takox iHopmaui-
€10 NPO TPAHCKOPAOHHY 3ITOYUHHICTb, Y TOMY YmCHi
nepcoHanbHUMK AaHUMK OCi0, SKi Nigo3pHoTLCH Y
BUMHEHHI LIX 3MOYMHIB. AreHuii Takox 6epyTb y4-
acTb Y B3aEMHOMY OrnepaTMBHOMY MflaHyBaHHI Ta
nposedeHHi onepauii. Y 3assi npo npuHUMNN
cninpaui 2018 p. 3BepTaeTbCA yBara Ha Baxiu-
BiCTb MOAanbLIOro nornnbneHHs cniBpobiTHULTBA
(n.6) [20]. 3BaxarouM Ha Ccy4acHuA cTaTyc
FRONTEX, C. Xaptsir (Hartwig, 2020) 3a3Hadae,
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Lo Bi AreHuji y>ke OuikytoTb He MPOCTO BUKOHAHHS
3aBAdaHb 3 0OMiHy iH(bOpMaLlielo, a HadaHHs pea-
NbHOT NIATPUMKN Ha Micuax Ans peanisadii cninb-
HUX 3yCuIb OBOX NMapPTHEpIB y 60poTLOI 3i 3NM0YmH-
HicTto [19, ¢.136].

Y KOHTEKCTi BMKOHaHHS CYHKLii 3 MpaBOOXO-
POHHOI isANbHOCTI Ha MOpi, 3Ha4yHa 4acTuHa 3y-
cunb FRONTEX cnpsiMOBYETLCA Ha BUSIBIIEHHS
BUMAOKIB HeneranbHOro BBE3EHHS HapKOTUYHUX
3acobiB Ha TepuTopito Aepxas-yneHis €C, a Takox
IXHE BUNydeHHs. Benuvka 4yacTMHa HapKOTUYHUX
3acobiB TPAHCMOPTYETLCA Ha LUBUAOKICHUX KaTepax
i3 TypeuunHu 4yepe3 AapiaTnyHe mMope [0 MiBOeH-
Ho-cxigHuX OeperiB €C Ta y 3axigHomy Cepensem-
Homop'i Big Geperie Mapokko go lcnanii [1, c.40-
41]. MNpoBegeHHsA yCnilHUX CNiNbHUX onepawin y
LUMX perioHax OO3BOSISIE 3MEHLUMTM KinbKiCTb Hap-
KOTMYHMX 3acobiB, SAKi HeneranbHO MNOTPaNNSATb
no €C. Y BepecHi 2019 poky nig yac onepadii "lNo-
cenpgoH" 6yno BusiBNeHo Ta BunyyeHo 1,172 1 ka-
Habica i 3aTpymaHO TpbOX OCI0, MigO3plOBaAHNX Y
KOHTpabaHai HapKOTUKIB. A pe3ynbTaToM CRifbHOT
onepadii "lHgano", wo npoBoanTbCca nobnuay lc-
naHii, cTano 3aTpuMaHHSA YOTMPLOX OCIO, nigo3pto-
BaHUX Y BUYMHEHHI 3NOYUHY i BunydeHHda 3,1 T ra-
wuwy [18, ¢.17].

Omxe, AOMNOBHEHHS KOHLEMNLUiT €BpOnencbKol iH-
TErpoBaHOro ynpaemiHHA KOpPAOHaMM 3axogamu,
CNPsSIMOBaHUMK Ha nonepemxeHHs Ta 6opoTbby 3
TPAHCKOPAOHHOK  3MIOYMHHICTIO  NEepeTBOpUIio
FRONTEX B OguH i3 OCHOBHWX Cy0’€KTiB MpaBoO-
OXOPOHHOI AianbHOCTI. Pa3oM 3 LM, BpaxoByoum
TOW (pakT, WO Benuka YacTuHa 3MnouvHiB Biabysa-
€TbCSA Ha 30BHILLHIX MOPCbKMX KOpAOHaX, (PyHKLis
GeperoBoi OXOPOHW 3i 3[iINCHEHHSI MPABOOXOPOHHOI
JiSANIbHOCTI HA MOpi 3aMae BaXXNMBE 3HAYEHHS B
MaHaaTi AreHuii.

[epxaBu-unenn, saki  nig  KoopAauHauieto
FRONTEX npoBogaTb cninbHi onepauii Ha mopi,
WO CNpsIMOBaHi Ha 30iMCHEHHS MPUKOPOOHHOro
KOHTpOrto, 60poTbOY Ta NonepemKeHHs TpaHCKop-
OOHHOI 3MOYMHHOCTI, 3aXUCT HaBKOSIMLIHBOIO Cce-
pefoBuLa Ta iHWI CynyTHI 3aBAaHHs 3000B’A3aHi
HeramHo HagaeaTtu NiOTPMMKY CyOHam Ta ocobam,
SKi 3a3HanM nmxa Ha mopi. Lle nosutmBHe 30-
0oB’s13aHHA 3aKpiNneHo y MiXXHapOOHMX JoroBopax
(MibxHapogHa KOHBEHLjs1 NMpO MOLWYK i pATYBaHHS
Ha mopi (n.2.1.1) [21], KoHBeHuis OOH 3 mopck-
Koro npaea (4.2 cT.98), [22]), Aki cknagatloTb OCHO-
BY MPaBOBOro pPeryroBaHHA MiXXKHApOLHOrO MOPChb-
koro npaBa. Cyb'ekTamMu BMKOHAHHA  HOPM,
3aKpiNNeHnx y 3asHadeHUx MiKHapOOHMX OOKyme-
HTaX € OepPXXaBu | He MOXYTb OyTW TaKUMW IHCTUTY-
Lji, opraHu, areHuji €C.
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BignosigHo 0o nonoxeHb 4.1 ¢c1.9 PernameHTy
656/2014 [14], BcTaHOBMNEHO 0O0OB’A30K 3a AepXKa-
BaMU-UneHaMmn HagasaTu gornomory 6yab-skomy
cyaHy abo ocobi, Aka 3a3Hana nuxa Ha Mopi, i ra-
paHTyBaTU AOTPUMaHHA nigposginamm, siki 6epyTtb
yyacTb B MNpPOBEAEHHi ornepauii Ha Mopi, HOpM
MiKHapOQHOro npaBa Ta OCHOBOMOJSIOXKHUX MNpaB
nmoaunnHn. Lo ctocyeTbeca 3000B’A3aHb TPETIX KpaiH,
AKi TAKOX MOXYTb BYyTM ydyacHMKamu CninbHUX one-
paui, TO BOHM MOBWHHI OOTPMMYBATUCA 3a3Haude-
HUX NpaBuWi 3rigHO i3 NONOXEHHSAMN OnepaTUBHOMO
nnaHy abo HOpM MiXHapOAHUX AOrOBOPIB i 3BUYAIB
MPKHapodHoro npasa. Buxopasum i3 3a3HayeHoro,
nocrae nutaHHa wopo poni FRONTEX y npose-
OEHHI NOLLYKOBO-pATYBarnbHMX onepadin Ha Mopi.

®. EcrtiB (Esteve, 2017) 3asHauvae, Lo
FRONTEX He € LUeHTpoM 3 KoopauHaLji pAaTyBarsb-
HUX onepawii i Ha HbOro He NMoknageHo 0b6oB’A30K
3 NOLUYKY | BPATYBaHHA MirpaHTiB. Ane BiH MOXe
HagaTy 4ONoMOry y NPOBEAEHHI Taknx onepavin 3a
3anMToM 3aujikaeneHoi gepxasu [6, ¢.113]. Tak,
OAHWUM i3 3aBOaHb AreHLjii € HaoaHHSA TEXHIYHOI i
onepaTMBHOI OOMOMOrM AepXaBam-dfieHam i Tpe-
TiM KpaiHam, BignoBigHoO 0o PernameHnTy 656/2014
i MbKHapogHoro npasa, LUNAXOM NiATPUMKN MOLLY-
KOBO-pAATYBanbHMUX onepawii Loao ocib, sk 3a-
3Hanu nuxa Ha Mopi, WO MOXe BUHWKHYTK Mig Yac
NPOBEAEHHST onepauin 3 NPUKOPAOHHOIO CrnocTe-
pexeHHs Ha Mopi (n."i" 4.1 c1.10 PernameHty
2019/1896 [4]). BigTak, notpeba y npoBeAeHHi no-
LLUYKOBO-pATYBanbHOI onepadii 3'aBnseTbcs nig Yac
peanisauii iHWOI dyHKUii GeperoBoi 0OXOPOHM
(MOpPCBbKOro NPUKOPAOHHOrO KOHTPOSIO). Y 3B’A3KY
i3 umm @. EctiB (Esteve, 2017) HasuBae noLyk i
BPATYBaHHA MIrpaHTiB He dyHKUielo AreHuii, a ii
3aBfaHHAM, WO BUHUKAE Nig vac onepauin 3 npu-
KOPOOHHOrO crioctepexeHHst Ha mopi [6, ¢.107]. Y
LbOMY KOHTEKCTi BapTO 3a3HauuMTu, WO MOHATTH
"thyHkuiga" Ta "3aBgoaHHA" He € ToTOXHUMWK. [.C.
CaTtrapoBa 3asHadae, WO nig yHKUISMU MiKHa-
POAHOI opraHisauii HeoOXioHO PO3YMITK 30BHILLHI
NposiBM MPOLECIB AIANbHOCTI MDKHapPOAHUX MiXK-
YPSOOBUX OpraHi3auin 3 BUMKOHaHHA MOKNageHux
Ha Hel 3aBadaHb [23, €.252]. Ha Hawy aymky Take
NOSICHEHHA MOXMMBO 3aCTOCOBYBAaTU ANs Tnyma-
YeHHs1 dyHKUin AreHuii. HatomicTb 3aBaaHHS
FRONTEX cTaHOBNATbL KOHKPETHMI Nepenik 3axo-
AiB, SKi MarTb OyTN BXWUTI 3 METOK AOCArHEHHS!
uinewn i pyHKLiOHYBaHHS.

[HWy TOuky 3opy Bucnosene [x. Pinma
(Rijpma, 2016), Bkasyro4M Ha HeOOXiAHICTb OKpe-
MOrO 3aKpinfeHHs1 MOLIYKOBO-PATYBasbHUX onepa-
uin cepen 3aBAaHb AreHuii. HaykoBelb MOSICHIOE
ue TUM, Lo NpaBoBi MeXi Ans 3aCTOCYBaHHSA, 3rig-
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HO i3 HOpMaMK MixHapogHoro nyoniyHoro npasa,
He 3MiHsTbCs, ane FRONTEX 6yae 3abe3neyeHunn
00OAaTKOBUMW iHCTPYMEHTaMU NSt PO3LLUMPEHHS
rymaHitTapHoro macwtaby noro pgisaneHocrti. Lle
OAHMM aprymeHToM, sk 3asHadae k. Piipknma
(Rijpma, 2016)Ha KOPWUCTb BIOOKPEMMEHHS MOLLY-
KOBO-pATYBaribHUX Onepawin Sk OKpeMoro 3aBaaH-
HA AreHuil € biHaHCOBI HacnigkM LbOro npouecy
TOMY, WO TEXHiYHe obnagHaHHsA, dke BUKOPWUCTO-
BYETbCA Afsl TaKMX oOnepauin Bigpi3HAETbCA Big
TOrO, sIKke 3aCTOCOBYETBLCSA Y NMPOLECi NPOBEAEHHSA
onepaLuin 3 MOPCLKOro CNocTepexXeHHs [5, ¢.25].

Ha Hawy aymky, eeKkTUBHICTb BUKOHAHHS MO-
LLUYKOBO-pATYBanbHUX Ornepauin 3anexuTb He Bif
BiJOKPEMMNEHHS Y CaMOCTilHe 3aBAaHHSA LIbOro Ha-
NpsIMKY OisinbHOCTI AreHuii, a Big niaroToBkM BUCO-
KokBanicikoBaHMx haxiBLiB, SKi 30iMCHIOTb KOHT-
ponb 3a 30BHILLIHIMW MOPCbKMMUK KopaoHamn €C,
3abesneyeHHsa ix BCiM HeobXxigHMM obnagHaHHAM
AN BUKOHAHHA MOCTaBfEHUX nNepes HuMK 3a-
BOAHb Ta 30iINCHEHHAM 30BHILLHBOIO He3aneXxHoro
KOHTPOMHO 3a iXHbOW AianbHicTio. Kpim Toro, 3akpi-
NNeHHs NOLUYKY i BpATYBaHHSA MirpaHTiB cepef oa-
HOro 3 KOMMOHEHTIB €BPONENCHKOro iHTErpOBaHOMro
ynpasniHHg kopaoHamu (n."b" 4.1 cT.3 PernameHTy
2019/1896 [4]) cTBOpIOE NpaBOBi NEpeayMoBM AN
nodanbLIoro po3BUTKY N YOOCKOHANEHHs Uiel dyH-
KLiT 6eperoBoi OXOpPOHW.

YcniwHa gisnbHICTb AepikaB-uneHis, nig Koop-
OnHauiero AreHuii, sika cnpsMoBaHa Ha BMKOHAHHS
oyHKLIi 3 NOLYKY i BpATYBaHHA [03BONsie 36eper-
TW XWUTTSA BEMMUKIN KiNbKOCTI MirpaHTiB, siki Hamara-
IOTbCS HeneranbHO NEepeTHYTU 30BHILLUHIN MOpPCb-
kni kopgoH €C. BignosigHo [0 BigomocTen,
HapaHux FRONTEX, 3a nepiog 3 01.01.2017 poky
no 24.09.2020 poky 6yno nposegeHo 350 noLuyko-
BO-pATYBasbHWX onepauin, nig Yac siKkux BpsToBa-
HO 19,651 TuC. mirpaHTiB [24].

FRONTEX He € ueHTpanbHO areHLielo y Bu-
KOHaHHI (PYHKUIA 3 MOPCLKOI Ge3nekn Ta OXOPOHU
(maritime security and safety). BignosigHo go ct.1
Pernamenty 1406/2002 [25] 3a3Ha4eHi HanpsaMKu
[isiNbHOCTI OXONIIOKTLCA MaH4aToM EBpPONEnch-
Koi areHujii 3 6e3nekn Ha mopi. Buxogaum 3 upboro,
pornb FRONTEX y ixHbOMy BUKOHaHHi Byae obme-
XyBaTucst 36upaHHaM i obmiHoM iHcpopmaLlieto,
NiAroTOBKOK aHani3y pu3ukiB, Ha OCHOBI BiJOMOC-
Ten 3ibpaHux 3 iHopmauiiHMX cucTeM, npoBse-
OEHHSAM MfaHyBaHHS ChinbHUX 6araTouinboBuX
onepauin Ta BUKOPUCTAHHSAM iHWMX ¢opm chiB-
npaui, ski nepepbadeHi cr. 69 PernameHty
2019/1896 [4] i TpucTOpOHHLOK POBOYOH LOMOB-
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Pa3om i3 unM, y KOHTEKCTi 30iCHEHHSA (PyHKLT 3
Mopcbkoi 6eanekn ekcneptn FRONTEX Ha pery-
NAPHIN ocHOBI HanpasnsATbes Ao Micii €C 3 npu-
KopaoHHoi gonomorn B JliBii. [NpioputeTHUm 3a-
BOAHHAM AreHUii € HanarokeHHsa cnienpaui 3
Miciamu Ta onepauismu €C y cdepi CninbHOT noni-
TUKM 6e3nekun i 06OPOHN 3 TakMX HaMPSAMKIB Aidnb-
HOCTi SIK MigroToBKa nepcoHany, aHanis pusukis,
06MiH iHbopMaLielo Ta KoopAMHaLS onepaTUBHO
gisnbHicTio. FRONTEX TicHO cniBnpautoe 3 MOpCb-
knmmn onepadismm HATO B Erelicbkomy mopi gns
00MiHy iHdopmaLieto Npo MirpauivHy cuTyadiio y
LbOMY perioHi. Y 3B’s3Ky 3 UM cniBpoBiTHUKN Are-
HUiT po3miLLytoTbes Ha kopabnsix HATO [27, ¢.5].

HacTtynHoto cpyHKuUieto 6eperoBoi 0XopoHu, y
BMKOHaHHI sKkoi 6epe yyacte FRONTEX, € dyHkuisa
MMWUTHOrO KOHTpOnto. BoHa peanisyeTbca Ha 30BHi-
LWHbOMY KopAoHi €C abo 6insa Hboro (Hanpuknag, y
nopTtax NpubepexxHnx OepxaB-yneHiB), TOMy TiCHO
noB’sidaHa 3i 34iNCHEHHSAM NMPUKOPOOHHOIO KOHTPO-
no. Posmexosytoun cdepy 3acTocyBaHHS BKasa-
HUX BMUAiB KOHTponto, |. InbiHa (lljina) 3a3Havae, wo
NPUKOPAOHHMIA KOHTPOSb CNpsiIMOBaHWIA Ha 3abes-
NeYeHHs JOTPUMaHHS Npasusi, MOB’SA3aHNX 3 PYXOM
nogen vyepes KOpAoH ToAi, K MUTHWUA KOHTPOnb
nepeabayae OOTpMMaHHA NpaBun, siki CTOCYHOTbCS
nepemilLleHHs1 ToBapiB Yepes KopAdoH [8, ¢.59].

FRONTEX He 3giiCHIOE MWUTHE OMOPMIEHHS
TOBapiB, siki BBO3SiTbCS Ha TepuTtopito €C abo Bu-
BO3ATbCS 3 Hel i BiAnoBiAHO A0 HbOro He 3acTOCo-
BYIOTbCSI NMONoXeHHs MutHoro kogekcy €C. 3airic-
HEHHST MWTHOrO KOHTPOMO HEe € CKNagoBuM
KOMMOHEHTOM E€BpPONENCHKOro iHTErpoBaHOro Y-
paBniHHA KOpaoHaMu, a BignoBigHa cTpateris He
BMMBae Ha komneTeHuito Komicii i aep:xaB-uneHis
y MuTHIn coepi (n.14 TlMpeambynn PernameHty
2019/1896 [4]). Pa3zom i3 UMM, 30JiACHIOYN PYHK-
uito 3 npukopaoHHoro koHTponto, FRONTEX nosu-
HeH 3abesnevyBaTn peanisauito MUTHOI AiANbHOC-
Ti. BignosigHo 0o 4.4 c1.68 Pernamenty 2019/1896
[4] AreHuia 3060B’si3aHa cnienpautoBat 3 Komici-
€10, AepXXaBamu-yrieHamn i €BPONENCHKOI CITyX-
000 30BHILLHBOI AISNbLHOCTI 3 MUTaHb, WO CTOCY-
TbCA MUTHOI cdepun, HE3BaXal4M Ha Te, WO Le
BUXOOMTb 32 MexXi Luboro PernameHTy. Taka cnie-
npaus 34incHIeTbLCS 6e3 WKoaM Woao KOMMeTeH-
uii Kowmicii, BepxosHoro npegcrtaBHuka Cotosy 3
NUTaHb 3aKOPAOHHUX cnpas i NoniTukn 6esnekn Ta
JepXaB-4reHis.

I3 METOI CMPUSAHHS Y 34INCHEHHI MUTHOI gisiNb-
HocTi FRONTEX pasom 3 Europol i €Bponencekum
6topo 3 6opoTbbu 3 waxpancteom (OLAF) dop-

nenictio Mk FRONTEX, EFCA i EMSA Big | mytoTb PoGouy rpyny 3 MUTHOI criiBnpawj, sika 3ai-
18.03.2021 poky [26]. Ma€eTbCA MUTAHHSMWU OMNEepPaTUBHOIO CNiBPOOITHML-
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TBa MiX HauioHaNbHUMWU MWUTHUMW OpraHamu Ans
NiABMLLEHHS IXHbOMO0 NPaBO3aCTOCOBHOMO MOTEHL-
any. Pobouya rpyna Bu3Hadae ctpaTteridHi i TakTUYHi
Lini cninbHUX MUTHUX onepauii (Hanpuknag, one-
pauis Konym0yc), a TakoX BUABMSIE HOBI 3arposu,
NpoOBOAMTL KOHiCcKaLilo HeneranbHWX ToBapiB Ta
NpoTUA0 3MNOYMHHUM opraHisauiam [28]. Ha mix-
HapogHoMmy piBHi FRONTEX nocunue aianor i3
BcecBiTHLOI0 MWUTHOKO oOpraHisaujeto, sika 3anma-
ETbCHA PO3POBNEHHAM MiKHApPOOHUX KOHBEHLN Ta
HLWNX [HCTPYMEHTIB Yy cdepi MUTHOI LisiNbHOCTI.
Omxe, AreHuisi 6e3nocepegHb0 He 34iNCHIOE pea-
nizauito MUTHOI AisanbHocTi, ane 6epe yyactb Yy
npoekTax, MOB'si3aHUX 3 Helo, Ans 3abesneyeHHs
epeKTMBHOIro BUKOHAHHS MUTHOIO KOHTPOIHO.

3AINCHEHHST KOHTPONO 3a BUIIOBOM pubu Ans
36epexeHHs MOPCbKOro cepeoBuLLa BiAHOCUTBCS
0o komneTeHUil aepxae-dneHiB €C. KoopanHauis
TXHBbOI OnNepaTMBHOI OiANbHOCTI Y Lin cdepi NpoBo-
ONTbCa €BPOMNENCLKOK areHuielo 3 KOHTPOI 3a
punbanscteom (EFCA). FRONTEX mMoxe nuwle cy-
OcuaiapHoO HagaBaTy gornomory B peanidauii noni-
TUKM LLOJO KOHTpOMo 3a pubanscteoMm. Onepatu-
BHa CniBnpaus MK BKasaHUMK areHuisiMm npoBo-
ONTbCS Ha OCHOBI TPUCTOPOHHLOI PoboYOi JOMOB-
neHocTi 2021 poky. Ha nigcraBsi ubOro JokymeHTa
BiAOyBaeTbCsi onepaTvBHMIN OOMIH iHhopMaUieto,
30KpemMa cygHa Ta fiTaku, siki 6epyTb yyactb y
mMopcbkux onepadigx FRONTEX, HanpaBnstoTs 4o
EFCA BigomocTi, siki CToCyloTbCs pOHOro Npomum-
Cny ONS BXUTTS KOMMETEHTHOIO areHuielo noga-
nbwmnx gin. Kpim Toro, cniBpoBiTHUKU NPUKOPOOH-
HUX BIigOMCTB, ki 6epyTb y4acTb B onepauisix, Lo
koopamHytoTecs FRONTEX, nonepegHbO Mpoxo-
O4Tb cneujanbHWiA IHCTPYKTaX LLOAO KOHTPOSO 3a
pnbanbCTBOM ONdA LUBMAKOrO BUSIBMEHHS i peary-
BaHHSA Ha OyOb-siKi 03HAaKM HE3aKOHHOIO NMPOMUCHY
[27, c.6].

OnepatueHe cniBpobiTHMLTBO Mk FRONTEX i
EFCA Takox peanisyeTtbCsl LUMSIXOM MPOBEOEHHS
CMiNbHUX onepauini, METOK SKUX € BUSBIIEHHS Ta
pearyBaHHsl Ha BMNaaKy He3aKkoHHOro pubanbcTBa.
Y cepnHi Ta BepecHi 2020 poky Oyno npoBeaeHo
nepLly MOBITPSHY MICit0 Yy NiBOEHHIN YacTuHI BUW-
KroYHOI ekoHoMivHoT 30HM Kinpy. IMig yac onepadii
possigyBanbHuin nitak FRONTEX 3ginicHuB 80 va-
CiB NONbOTY Ta BUSABMB Kiflbka CydeH, WO 3anma-
I0TbCA PUBHMM NPOMUCAIOM i HEe NepeaaroTb iHGOo-
pmaLito npo BnacHe MicLe3HaxomkeHHs. Ha
nigctasi oTpMmaHoi iHdopmadii EFCA exuna 3a-
Xoam pearyBaHHs [29].

DyHKLiS OXOPOHN HABKOSULLIHBOTO CEpeaoBULLIA
He OXONMKETLCS OCHOBHUM MaHaaTtoM FRONTEX.
3anobiraHHs Ta pearyBaHHSI Ha BMNagku 3abpya-
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HEeHHs1 MOpPS € OAHieto i3 Uinen aianbHocTi €Bpo-
nencbkoi areHuii 3 6esnekn Ha mopi (cT.1 Perna-
meHTy 1406/2002 [25]). Ponb FRONTEX y peani-
3auii uiei dyHkuUii nonsrae y noeigoMneHHi EMSA
npo aktn 3abpydHEeHHs Mops, siKi cTanm nomy
BiJOMI nif Yac npoBefeHHs MOPCbKUX MPUKOPAOH-
HWX CNOCTEPEXEHD.

OnepaTuBHa cnienpaust 3 iHWKMMK cyb’ekTamm y
chbepi OXOPOHN MOPCHLKOro cepefoBULLia 34INCHIO-
E€TbCH Yepes y4yacTb Y ChifilbHUX onepauisx, ninoT-
HUX NpoekTax Ta iHWuX dopmax criBpobiTHULTBA.
Y 2019 poui FRONTEX B3siB y4acTb B onepaTuB-
Hin pianeHocti EMPACT (€Bponericbka MynbTu-
ancuunniHapHa nnatgopmMa npoTn 3NOYMHHUX 3a-
rpo3) LLOAO €KOMOriYHUX 3104MHIB. [ianbHiCTb Uiel
nnatopmMm OpieEHTOBaHa Ha MUTAHHS Y MOPCHKIN
ccdepi wono pmbanbcTBa Ta OXOPOHWM HABKOJWLLI-
HbOro cepeaoBULLIA 3 MeTow 3anobiraHHs i 6opo-
TbOW i3 TPAHCKOPAOHHOK 3MOYMHHICTIO, LLIO NPOBO-
ONTbCA Y Mexax GaraTtouinboBnX MOPCLKMX onepa-
Lin Ta cninbHMX onepauisx, nNig KoopAuHaUiero
FRONTEX [18, c.22]. BapTo 3a3HauMTy, WO Yy Ui
CUTYyaLii BUKOHaHHS OYHKLiT 3 OXOPOHU HaBKOMMLL-
HbOrO CepenoBMLIa TICHO MOB'A3aHO i3 NMPaBOOXO-
POHHOIO [LiANbHICTIO, WO € goaaTKoBUM NioTeep-
PKEHHAM  OQHOYACHOrO  BUMKOHAHHS  (DYHKLUIN
GeperoBoOi OXOPOHWU Ta CKIMAAHOCTI Y IXHbOMY pO3-
MEXXyBaHHI Mig Yac onepaTMBHOI OiSNbHOCTI AreHuii.

CniBnpaua FRONTEX 3 iHwnMu areHuismu €C
nig Yyac BUKOHaHHA (pyHKUiN 6eperoBoi 0XOPOHU

KomnnekcHuiA xapakTep ribpngHmMx 3arpos, Lo
BMHMKaOTL Y MoOpi K 3a3Hayae J1. Bitaytac
(Vytautas, 2019), € npuunHOO HanarogKeHHs Tic-
HOro cniBpoBITHMLUTBA MK areHuismn €C ons Bu-
KOHaHHS OyHKLiA GeperoBoi oxopoHu [7, ¢.391].
YcraHoBuum gokymeHtom FRONTEX BcraHoBne-
HO, LLIO BUKOHAHHSA LLUMPOKOro CNeKTpy 3aBAaHb nig
yac 3fifcHeHHs OYHKLiM GeperoBoi 0XOpoHM, ne-
penbavae nocuneHHs cnisnpaui Mk FRONTEX,
EFCA i EMSA, a TakoX MK HAMW Ta KOMNETEHT-
HAMW HauioHanbHUMW opraHamMu Bnagu Ans nig-
BULLEHHS PiBHS MOPCbLKOI CUTYyaTUBHOI 0Bi3HAHOCTI
i Ona nigTpMMaHHSA Y3roDKEHOI Ta EKOHOMIYHO
edpekTMBHOI gisnbHocTi (n.54 MNpeambynu Perna-
mMeHTy 2019/1896 [4]).

lNpaBoBi Mexi NpoBeAEeHHs cniBnpawj BU3HAYEHI
y cT.69 Pernamenty 2019/1896 [4], BignoBigHO 8o
akoi komneTeHTHi areHuii €C (FRONTEX, EFCA i
EMSA) nosuHHi HagaBaTi NiOTPMMKY HauioHarb-
HUM opraHam Bnagav Anst e(peKTMBHOrO BMKOHAHHS
byHKLiN 6eperoBoi OXOPOHMW, BUKOPUCTOBYIOUM MpU
uboMy Taki chopmu cnisnpadi: 1) obmiH, 06’egHaH-
HA Ta aHani3 iHdopmauji, ska € OOCTYnHOK Ans
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UMX areHuin 3 pisHMx iHdopmauiiHux cuctem; 2)
HaJaHHsS nocnyr 3i crnocTepexeHb i 3B’A3Ky, BUKO-
pUCTOBYOUN HaMBINbL cyyacHi TexHonorii; 3) Ha-
pOLLYBaHHA NOTEHUiany LWNaXoM po3pobneHHs
KepiBHULUTB, pPEKOMeHAali, BNpPOBaKEHHA Han-
KpaLLol NpakTuKK, a TakoX NpoBeAeHHS HaBYaHHS
Ta obMiHy nepcoHanoMm; 4) po3LUPEHHS OOMiHY
iHgopmadieto i cniBnpausa 3 nNuMTaHb, WO CTOCYIOTb-
CSl BUKOHaHHS pyHKLiN 6eperoBoi OXOPOHWY, Y TOMY
yicni LWNSXOM aHanisy ornepatuBHUX npobrem i
pY3UKIiB, SIKi BUHMKAOTL Y MOPCbKin cdepi; 5) cni-
NbHE BUKOPUCTaHHSA NOTeHUjiany, NpoBoAsyX nna-
HyBaHHs i peanidauito H6araTouinboBUX onepaLin,
CMifibHE BUKOPUCTAHHSI aKTMBIB Ta iHLIMX MOXIN-
BOCTEN Y Til Mipi, HaCKifbKM LA AisnNbHICTb Koop-
OVHYETLCH 3a3HAYeHUMW BULLIE areHuismu i y3ro-
OXYETBCA 3 KOMMETEHTHUMMW OpraHamu 3auikaBrie-
HUX AepKaB-YneHis.

bBinblwl pgetanbHa npaBoBa pernameHTauis
dopm cniBpobiTHMUTBa Mk FRONTEX, EFCA i
EMSA BusHaveHa y TpUCTOPOHHI pobouin gomo-
BMNEHOCTI, OHOBMEHa pefakuia sikoi byna nignuca-
Ha 18.03.2021 poky [26]. Lien pamkoBuin JOKYMEHT
MiCTUTb OCHOBHI BUMOIM LLOAO OOMiHY iHdopmaLli-
€0 (cT.4), 3axucTy nepcoHanbHWX AaHux (CT.6),
ny6niyHoro AoCTyny A0 AOKYMEHTIB (CT.7), a TakoX
BM3Ha4ae ocobnmBOCTi cniBnpaui Wwoao peanisadii
Pi3HMX HanpsiMKiB AisnbHOCTI (cT.8). Baxnueoto
HOBENOK € 3akpinfneHHsa MonoXeHb Npo A0Tpu-
MaHHS OCHOBOMOJSIOXHUX MpaB NOAMHM Mig 4ac
NpoBeAeHHs1 onepaTUBHOI AIANbHOCTI Ta nepeniky
3axofiB, SKi HeobXigHO BXWUTK Yy pasi IXHbOro mno-
pywweHHs (cT.5). BapTo 3a3HaunTtu, WO BU3HAYEHI
LUUM OOKYMEHTOM chopmMu cniBnpaui Mk areHuigmm
MOBHICTIO BiAMOBIAAOTb TMM, LLO 3aKpinneHi y 4.1
cT1.69 PernameHty 2019/1896 [4].

KepiBHMIA KOMITET, KM CKIadaeTbCA 3 BUKOHA-
BUMX OMpPEKTOpIiB areHLin abo iXHiX NpeacTaBHUKIB
3[JIACHIOE YNpaBriHHA MIKBIAOMYOK chiBnpaLeto.
Woro 3ycTpidi MOBMHHI MPOBOAUTUCA 3 NepioaunYHiI-
CTIO HE MeHLLEe OAHOro pasy Ha pik. [onoByBaHHA y
KepiBHOMY kOMiTeTi BigOyBaETLCA Ha OCHOBI MPUH-
LUy 4eproBoOCTi Ta TpMBaE NPOTArom poky. Ha ni-
OcTaBi pilleHHss KepiBHOrO KOMITETY MOXYTb CTBO-
pOBaTUCS TEXHiYHI MiAKOMITETW, $Ki BUKOHYHOTb
ponb MpakTUYHUX IHCTPYMEHTIB Ans peanisadii €s-
ponercbKoro cniBpobiTHALTBA 3 OYHKLN GeperoBoi
OXOpOoHM BignosigHo Ao CTpaTeriyHoro nnaxy gin.

Okpemi NuTaHHA LWOAO cniBnpaui MK areHuis-
MU MOXYTb OyTW BCTaHOBreHi y MemopaHngymax
npo B3aeMOPO3yMiHHA abo Yrogax npo piBeHb 06-
cnyroByBaHHs (4.2 cT.2) [26]. Tak, y ciuHi 2016 po-
Ky Mk FRONTEX i EFCA byna yknageHa Yroga
npo piBeHb 0GCNYroByBaHHSA, BIAMOBIAHO OO SKOI
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EFCA 3060B’s3yeTbcst HagaBatn FRONTEX pai
i3 cuctemun MoHiTopuHry cygeH [30, ¢.3]. [Jokymer-
TW, SKi JOOATKOBO BM3HA4aloTb cdepw iHTepeciB Ta
BCTaHOBMNIOWOTL popmun cniBnpaui mixx FRONTEX,
EFCA ta EMSA i 6ynu yknageHi 4o HabyTTa YmnH-
HocTi TpUCTOPOHHBLOI PoBoYOiI JOMOBMEHOCTI, Mia-
NSAratoTb 3aCTOCYBaHHIO Y Till YaCTWHI, LLO He cyne-
pedarsb in.

BaxnveBum OOCATHEHHAM CTano MNPUAHATTA Y
nunHi 2021 poKy NPakTUYHOro MOCiGHMKa LWoao
cniBnpaui MK KOMNETEHTHUMWN OpraHamun gepkas-
uneHiB Ta areHuismu €C y cdepi 6eperoBoi oxo-
POHU, KM MICTUTb KEpIBHULITBA, pekoMeHaaLlii Ta
HalKkpalli NpakTukM 3 obMiHy iHdbopmauieto [31].
HesBaxatoum Ha pekomeHOauinH1A xapakTep, Len
OOKYMEHT Mae BernuKe 3HayeHHa Ang yHidikauii
NpPaB0O3aCTOCOBHOI AisifIbHOCTI.

MigcymoBytoun, 3asHayMmo, WO MNPOTArom
OCTaHHIX POKIB yxe BiabyBcs iICTOTHWMIA nporpec y
cnisnpaui mix FRONTEX, EFCA ta EMSA 3 nu-
TaHb BMKOHaHHS (PyHKLUin ©eperoBoi oxopoHu. Pa-
30M 3 UMM, 30inblUEHHS MiKBIOOMYMX 3B'A3KIiB B
onepaTuBHIN AiSnNbHOCTI AreHuii cnpustume yno-
CKOHAareHHIO iCHYIO4MX Ta BNPOBaIXEHHIO HOBMX
dopm cnisnpadj.

BucHoBku

1. ®yHkuii 6eperoBoi oxopoHn FRONTEX € 30-
BHiLLUHIMM NposiBaMn NPOLECIB OisinbHOCTI AreHuji 3
BMKOHaHHA  MOKNageHuMxX Ha Hei  3aBOaHb.
FRONTEX vy TicHin cniBnpaui 3 KOMNETEHTHUMM
HaujoHanbHUMKM opraHamu Bnagu Ta areHuiamm €C
BMKOHYE Taki (pyHKLUiT 6eperoBoi oxopoHu: 1) mop-
CbKa OXOPOHA; 2) Mopcbka 6e3neka; 3) noLwyk i ps-
TyBaHHS; 4) NPUKOPAOHHWIA KOHTPOb; 5) KOHTPOsb
3a pubanbCcTBOM; 6) MUTHWUIA KOHTPOIb; 7) 3aranb-
Ha NPaBOOXOPOHHA AiSANbHICTb; 8) OXOPOHA HaBKO-
NUWHBbOro cepegosuwa. B 3anexHocTi Big poni,
AKY BUKOHYe AreHuis nig yYac peanisauii KOXHOI 3
yHKUiN BeperoBoi OXOPOHU, iX MOXHA NOAINUTK
Ha 2 rpynu: OCHOBHI Ta AOMOMiXHi.

2. OcHoBHI byHKUiT nepeabayaloTb BUKOHAHHS
3aBOaHb, K 6esnocepeaHbO OXOMNMOKTLCS MaH-
patom FRONTEX, To6To nop’sA3aHi 3i cneuianisa-
uieto AreHuii Ta HanpaeneHi Ha peanisaujto iHTer-
pOBaHOro ynpaBniHHA 30BHILLIHIMW  KOpPOOHAMM
aepxas-yneHis €C. OcHoBHi QyHKLiI Heperosoi
oxopoHn FRONTEX He obmexytoTbes nuiie 3gin-
CHEHHSIM MPUKOPAOHHOTO KOHTPOMK TOMY, LO
3MEHLLEHHS KiNbKOCTi BUNaaKiB HE3aKOHHOIo nepe-
TUHY 30BHilWHbOrO KopaoHy €C € He €auHo
LN NpoBeaeHHA onepaTuBHOI OisnbHOCTI Arex-
uii. bopoTbba Ta 3anobiraHHA NposiBaM TpPaHCKOpP-
OOHHOI 3MOYMHHOCTI LUMASAXOM NepexonfieHHs ocib,
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AKi 3aMaloTbCsl TOPriBrelo ogen, He3akoOHHMM | BUMHMKAE HeoOXigHICTb y peanisauii iHwoi. Tak,
TPaHCMOPTYBaHHAM 30p0Oi, HapKOTMYHMX 3acobiB, | MPoOBeAEeHHs onepalii 3 BUABNEHHN Ta 3anobiraH-
aKLUM3HMX TOBapiB, a TAKOX BPATYBaHHS XWUTTS Mir- | HA TpaHCKOPOOHHOI 3MOYMHHOCTI, BPATYBAHHA Mir-
paHTiB, SKi 3a3Hanu fnMxa Ha MOopi € HEeBiO EMHOK | paHTIB HA MOPI, NonepeaKeHHS BUHUKHEHHIO CUTY-
cknagoBoto MaHaaty AreHuii. OTxe, cepeq OCHOB- | aui i3 3abpygHEHHs Mops TOWO, € CynyTHIMK
HUX pyHKUin 6eperosoi oxopoHn FRONTEX gope- | 3aBgaHHAMMU, SKi MOXYTb BUHWUKATK Mif Yac MOPCb-
YHO BUAINATW Taki: NPUKOPOOHHUA KOHTPOrb, 3ara- | KX NPUKOPOOHHUX CMIOCTEPEXEHD.
NbHa NPaBOOXOPOHHA AiANbHICTb, MOLWYK i pATY- 5. Peanizauis ¢yHKuUin ©eperoBoi 0OXOPOHU
BaHHS MirpaHTiB. 3aircHioeTbea Yy TicHin cninpaui FRONTEX 3 iH-

3. DonomixHi dyHKUiT nepegbavatots cybenaia- | wmmm  areduiam  €C. [NpuiHatTta  PernameHTy
PHY porb AreHuii ans ixHboi peanisaudii, To6To Taki | 2016/1624 FRONTEX 3 0gHOYacHUM BHECEHHAM
3aBaaHHs ©e3nocepedHbO He BIOHOCATbCA [0 | BiANOBIOHMX 3MiH OO YCTaHOBYMX [OOKYMEHTIB
komneTeHuii FRONTEX. Pasom i3 umm, BoHn ne- | EFCA 1a EMSA cnpusino NOCWUMNEHHIO MiXBIOOM-
peabadaloTb HagaHHSA NIATPUMKM HLIUM areHuism | YoMy cniBpoOITHUMUTBY. HacTynHUM KpoOkOoM cTano
€C abo KOMMNEeTEeHTHMM HauioHanbHUM opraHam | nignucaHHs TpPUCTOPOHHBLOI POBOYOI JOMOBNEHOC-
BMNagu LWNSXoM npoBedeHHs obMmiHy iHpopmalieto | Ti, ka 3akpinuna mexi cnisnpadi 3 pisHUX Hanpsam-
Ta pesynbTatamMu ii aHanidy, ChifibHOro NnaHyBaH- | KiB AiSNbHOCTI, 30Kpema O0OMiHy iHdopmalieto,
Hs1 BaraTouinboBMX Oonepawin, 0OMiHy HaMKpalMMKn | NPOBEAEHHST aHanidy onepaTtuBHUX Npobrem, Ha-
npakTMkamy ToLlo. JonoMikHumMK cbyHKUiaMn 6e- | AaHHA NOCnyr 3i CMOCTEPEXEHHS Ta 3B’s13KYy TOLLO.
perosoi oxopoHn FRONTEX € mopcbka oxopoHa, | Peanisdauis copm cniBnpadi, BU3Ha4eHUX UMM Oo-
Mopcbka Gesneka, KOHTpOnb 3a pubanbCTBOM, MU- | KyMEHTOM, 3abesneunTb KOMMMEKCHWM nigxig go
THUA KOHTPOMb Ta OXOPOHa HABKOMULLUHLOIO Cepe- | PO3BUTKY EBPOMEMCHKOro CcniBpobiTHULUTBA 3 Nu-
aosuuia. TaHb BMKOHaHHS (OYHKLi GeperoBoi OXOPOHMU.

4. Haii6inbll  onTUMAankLHOK  OpraHisaUiiio- | KowdpnikT iHTepecis
NpaBoBO (POPMOIO0 BUKOHAHHSA QOYHKLIM 3 Bepero-
BOi OXOpPOHM € NpoBeAeHHA GaraToLuinboBuX Crinb-
HUX ornepauin, y SKMX MalTb OpaTty yyacTb npeg- .
CTABHUKM KOMMETEHTHUX areHuiit Ta MikHapogHux | BuPas BAAYHOCTI
opraHisauin. Lle nosicHoeTbca TuM, L0 Y NpOLECi JocnimkeHHsa BUKOHAHO iHiliaTMBHO, 6e3 Byab-
BMKOHAHHSA OfHiei 3 (PYHKLiN GeperoBoi OXOPOHWU | SKOro hiHaHCYBaHHS.
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AHOTALJIT (ABSTRACTS), KITIOYOBI C/TOBA (KEY WORDS)

MNocraHoBka npobnemu. 3 npuitHaTTaM B YkpaiHi y 2003 poui Hosoro LinBinsbHOMO Kogekcy BnepLue Ha 3akoHoLaB4oMy pi-
BHi 6yno BperynboBaHO HU3Ky AOTOBIPHMX BiAHOCUH. OHiEl0 3 TakuX JOrOBIPHUX KOHCTPYKLiM € AOrOBip KOMEPLHOI KOHLe-
Cii, OCHOBHI 3acaay MpaBOBOrO PerysoBaHHa sakoro Oynu 3akpinneHi maike 20 pokiB ToMy, NpoTe [OCi iCHYE HEBU3HaYe-
HICTb CTOCOBHO MOTO OKPEMUX enieMeHTiB. ToMy Hapasi icHye notpeba B iX BMPILLEHHI, OCKINbKM JaHWi JOTOBID aKTUBHO
BUKOpUCTOBYETLCS. MeTOK JOCNIMKEHHS € BUSIBNEHHS Cy4acHUX npobrem i AUCKYCifHMX NuTaHb LWOAO0 NpaBoBOro perynto-
BaHHS BiAHOCWH 3a OMNOMOrOH0 JOrOBIPHOT KOHCTPYKLT "KOMepLiiiHa KOHLIeCIS", Ta BU3HaYeHHS LWNAXIB iX BUpiLLeHHS. Buko-
pUCTaHO MeToAM iHAYKLT Ta AedyKLii Ans aHarnisy NpaBoBOro perynioBaHHs BifHOCUH 3a [OMOMOrOK JOrOBIPHOI KOHCTPYK-
Uil KOMEPLHOI KOHLECIT; (hopManbHO-PUANYHUIA METOS — AN aHanisy BiTYM3HAHMX | IHO3EMHWUX HOPMaTWUBHO-MPaBOBUX
aKTiB; CUCTEMHO-CTPYKTYPHMI METOZ, — ANS 3'ACYBaHHS CynepeynnBmx NUTaHb WOA0 NpeameTa JoroBopy; repMEHEBTUYHMIA
— ONs aHarnisy nonoxeHb JOrOBOPY Ta BUSBNEHHS AOr0 NpoBreMHUX enemeHTiB; (hopMaribHO-MOMYHUA — B OBIPYHTYBaHHI
BMCHOBKIB. Pe3ynbTaTtu. BcTaHOBNEHo, 1O B HaLioHanbHOMY 3akOHOAABCTBI CTOCOBHO [OrOBOPY KOMEPLIMHOI KOHUECH
npobnemHoIo € 110ro Ha3Ba, Lo He BiAMOBIgAe NO3WLISM MiXHAPOZHOT NPAKTUKM Ta MiXXHAPOAHOMY 3aKOHOLABCTBY, 30Kpe-
Ma, kpaiH €C. OBbrpyHTOBaHa HEOOXIOHICTb MPUIAHATTS CheLianbHOro 3akoHy. [ocnimkeHo 0cobaNBOCTI BUSHAYEHHS Npea-
MeTy AOroBOpY Ta MigTPMMaHa No3uList AOLINBHOCTI pernameHTaLi npas Ta 0608'A3kiB cTOpiH. BucHoBkw. LUnsxu Baocko-
HaneHHs1 3aKOHo4AaBCTBA BOAYAOTLCA B NPUBEAEHHI HA3BW JOTOBOPY Y BIgMOBIAHICTL OO 3aKOHO4ABCTBA 3aXigHMX KpaiH.
3anponoHosaHo BukopucToBysaty aocsig CLUA y BperynioBaHHi nepeaaoroBipHUX BiHOCH, L0 103BONUTL JOAATKOBO 3a-
XWCTWUTW OFHY 3i CTOPIH 4OroBopy. BctaHoBneHo, Lo A0 060B’'S3K0BOI CKIagoBOi KOMMIEKCY BUKIHOYHMX MPaB 3a 4OroBOPOM
HaneXuTb TOProBesnibHa Mapka Ta KOMepLiiHe HalMeHyBaHHS. 3BEPHEHO yBary Ha HEOBXIOHICTb MOro 3akpinneHHs Ha 3a-
KOHOL@BYOMY piBHi. TakoX MigTpUMaHa Noauuis perynsuii npaB Ta 000B'A3KIB CTOPIH LMNSAXOM BU3HAYEHHS B OKPEMOMY
cneLianbHOMY 3aKOHOLABCTBI ICTOTHMX i 3BUYAIHMX YMOB i3 BpaXyBaHHAM OCHOBHUX NpaB Ta 060B’'A3KiB CTOPIH.
Knroyosi crioga: 002080pu 1000 po3nopsdxeHHs MalHogUMU npasamu iHmenekmyanbHoi 81acHocmi;
¢hpaHyalsuHe; dinosa penymauis; npedmem Ao2080py; npaga ma 0608 'a3ku cmopiH do2080py
skskok

Problem statement. The adoption of the new Civil Code in 2003 has led to the legislative regulation of several agreements
for the first time. One of such agreements is the commercial concession agreement. Even though its basic principles of
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legislative regulation have been established almost 20 years ago, there is still some uncertainty to be found in some of its
aspects. Thus, there is a necessity to address the problem as the commercial concession agreement is popular and used
actively. The purpose of the research is to identify contemporary problems and discuss issues of legislative regulation of the
commercial concession agreement and proposal of own solutions to help the problems. The following methods were used
for the research: induction and deduction — which were used to analyze the legal regulation of relations by means of contrac-
tual construction of commercial concession; formal-legislative method — used directly in the analysis of regulations, including
that of foreign law; systematic-structural method — used to research controversial issues regarding the subject of the
agreement; hermeneutic — to analyse specific agreement provisions and identify its general problems; and formal-logical —
applied to write conclusions. Results. It was found that there are currently several problems in the national legislation
regarding the commercial concession agreement naming, which does not correspond with the positions of international
practice and international law, including that of the EU. There is also a necessity to adopt an appropriate law. The issues of
agreement subject were analysed, as well as the integrity of legislative regulations and obligations of the parties.
Conclusions. Some positions on the problem were supported, and concrete ways to improve the legislation were
suggested. Thus, it is necessary to make the name of the agreement correspond with the laws of Western countries, which
will allow avoiding potential problems in juridical practice. It is proposed to use the US practice, particularly the regulation of
pre-contractual relations, which will further protect one of the agreement parties. The expediency of adopting a specialized
law is substantiated. It was found that the obligatory aspect of the exclusive rights complex under the agreement involves a
trademark and a commercial name. The importance of the necessity to adopt this at the legislative level was shown. The
regulation of the rights and parties’ obligations was supported by defining substantive and customary conditions in separate

special legislation, taking into account the basic rights and obligations of the parties.
Key words: intellectual property agreements; franchising; goodwill; a subject of the agreement; rights and

obligations of the parties to the agreement

MoctaHoBKa npoGnemu

CTpiMKUI pPO3BMTOK PUHKOBWMX BiAHOCUH Micns
po3nagy PagsiHcbkoro Coto3y 3yMOBMB BUHMKHEH-
HA Yy HauioHanbHOMY 3aKOHOAAaBCTBI Lifnoro psgy
HOBUX [JOrOBIPHUX KOHCTPYKLIN. FACKpaBuM MpuK-
najioM LbOro MoXe CnyrysaTtu [OroBip KoMmepLin-
HOT KOHULECII, SIKUA IMEHYETLCH B iIHO3EMHUX Kpai-
Hax K dpaH4yansvHr. B ocTaHHin yYac BiH cTaB
OyxXe nowvpeHuM. 3a CTaTUCTMKOK, CTaHOM Ha
2021 pik Tinekn B CnonyyeHnx LUTtatax Amepukn
(nani — CLWA) 3a uieto cuctemoro npautoe 753,770
3aknagie [1, c.2]. MpuunH Takoro ycnixy Aekinbka.
[aHa mogenb Hagae CTopoHam AOroBopy psig CyT-
TEBUX MepeBar, i 403BONsE, 3 04HOro BOKy pPo3no-
yaTn 3anMMartucs NiANPUEMHMLBLKOK  AisNbHICTHO
6e3 nobynoBu 3 Hynsa BNacHoro Gi3Hecy, Npu Lbo-
My OTPUMYHOYM Bif iHLLOT CTOPOHM JOMNOMOrY y Be-
OEHHI Takoi OisanbHOCTI Ta NEBHWUA KOHTPOSb, a 3
iHWoro GoOKy, AOCUTb LWIBWOKO PO3BUHYTW BracHy
Mepexy 3aknagiB, 6e3 BUHMKHEHHS] HeOoOXigHOCTI
3any4eHHsl 30BHIWHLOro Kanitany. Hapasi y cBiTi
3a TaKow MOAEN MNpautolTb Taki KoMMaHii, sk
McDonald's, Dairy Queen, Zara Ta iHwi. Cnig 3a-
YBaXWTH, WO B YKpaiHi NpOTAroM OCTaHHBLOro Yacy
TaKOX MOXHa cnocrepiratv TeHAeHLio A0 LWBUAKO-
ro pO3BUTKY KOMEPLIINHOI KOHLIECIT.

Lle noB'asyloTb i3 HayKOBUMM OOCHIOKEHHAMMU
npobnemun. Tak, KO.C. MaHiHa niggana koMmnnekc-
HOMY aHarnisy KomepLuiiHy KOHLECi0 y cniBBigHO-
LWUeHHi 3 dopaHyananHrom, 6epyyumn 4o yBarn Jocsig
€BPOMENCBbKUX | MOCTpagsHCbKMX  KpaiH  [2].

P. AnnaxBepaieB npuainue yBary KOMEpLLMHIN
KOHLECIT Woao BiACYTHOCTI HEOOXiAHOCTI MPUNHSAT-
TS cneLianiaoBaHOro 3akoHOA4AaBCTBA Ta JOCTaTHIC-
THO BHECEHHS 3MiH 40 YMHHUKX akTiB [3]. C.B. PesHi-
YEeHKO po3kpuna npasa Ta 06GOB’A3KM CTOPIH 3a
JOrOBOPOM, HaromnoLyyn Ha HeobXigHOCTI peTe-
NbHOI pernamMmeHTauji npae Ta 060B’'A3KIB, agxe Le
NOTEHLUIMHO MOXe MNPWU3BOAMTM OO0 3MNOBXWBaHb 3
Goky cTopiH. py LbOMY HambinbL AOpeYHo Le
3pOOMTU LUNAXOM NPUAHATTS OKPEMOrO HOpMaTUB-
Ho-npaBoBoro akty [4]. k. ByyaHn (Buchan 2014)
po3KprBa€e 0COBNMUBOCTI perynioBaHHS JOroBoOpY 3a
3aKOHOAABCTBOM Pi3HUX AepaB, Npu LbOMY siK B
KpalHax KOHTMHEHTAamNbHOro, TaK i 3aranbHOro npa-
Ba. OkpeMo HaBOAMUTLCA aHani3 cneujanbHOro 3a-
KOHOOA@B4Oro perynioBaHHA hpaHyansuHry [5]. C.
®enpman, . OiH, KA. MakBinbamc, K. Tanp, H.
Bapeki Ta Bb. CrenHbpevep (Feirman, Deane,
McWilliams, Tyre, Warecki and Steinbrecher,
2021) 3BepTatoTb yBary Ha 0cobnmMBOCTi NPaBoOBOro
peryntoBaHHA dpaHyansvHry 3a 3akKOHO4aBCTBOM
Cnonyyenux Ltatis Amepukn [6]. B uinomy, He
3BaXkatoum Ha JOCTaTHIO NOMYMSPHICTb | BaroMicTb
AaHnX gocnigkeHb, MOXXHa KOHCTaTyBaTU BiaCyT-
HICTb €OQWHOT MOo3uuii HayKOBLiB LLO4O OKPeMMX
TEHOEHUN perynioBaHHA [A0roBopy KOMEpLiHOI
KOHLIECIT Ha cyvacHOMYy eTani, WO NopoaKye Auc-
Kycii, npobnemun NnpaBoBOi HEBU3HAYEHOCTI Ta npa-
BO3aCTOCYBaHHS MpW BperynioBaHHi AaHoro Buay
BigHOCUH.

Mpu ubomy, B HaLioOHaNbHOMY 3aKOHOOABCTBI
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iCHYE pad TeOpPeTUYHUX | MPaKTUYHUX MpOrasnuH,
O NOTpeOdyoTb BUPILLEHHS Y KOHTEKCTI BiAnoBia-
HOCTIi X MPaBOBOro peryntoBaHHA A0 Cy4acHUX Te-
HOEHLUN NpaBoBOi OXOPOHW. TOMY METOI CTaTTi €
BUSIBIIEHHSI Cy4acHUX Npobnem i OUCKYCIMHWUX Mu-
TaHb LWOA0 NPaBOBOrO PErysftoBaHHA BigHOCKMH 3a
JOMOMOroH0  A0rOBIPHOI KOHCTPYKUIT "KOMepLinHOI
KOHLIECIT", @ TaKoX BWM3HAYEHHS LWNAXiB iX BUPi-
weHHs. |1 HoBM3HA nonsirae y BM3HAYeHi LWMsxis
BAOCKOHAINEHHS MPaBOBOro pPeryrioBaHHSA BigHO-
CVH 3a JOMOMOroK OOroBipHOI KOHCTPYKLUIi "dpaH-
YansuHry" 3 ypaxyBaHHAM Cy4aCHUX TeHOeHUuin. A
came: npvBedEeHHs Ha3BM AOroBopy Y BiAnoBia-
HICTb A0 3aKOHO4ABCTBa 3axigHWX KpaiH, BnpoBa-
[PKEHHS MpPaBOBOro perynioBaHHS Nepeaaorosip-
HUX BIOHOCWHW, 3aKpinneHHi y cneudianbHOMY
3aKOHOAABCTBI Ha 3aKOHOA4ABYOMY PiBHi OCHOBHUX
npae Ta 0OOB’A3KIB CTOPIH, SKi CTAHOBMATbL 3MICT
O0roBopy.

3aBOaHHAM CTaTTi € OOCTIMKEHHS Ta OOrpyHTY-
BaHHS1 HayKOBUX i 3aKOHOL4ABYMX KOHLEMNTyarbHUX
3acaf, TeOPEeTUMHUX | MPaKTUYHUX MpOoranuiH, Lo
NoTpebyoTb BUPILLEHHS Y KOHTEKCTi BigNOBIgHOCTI
X NpaBOBOro perynioBaHHA A0 Cy4YacHUX TeHAeH-
i MpaBOBOI OXOPOHW.
[oroBip KomepuLinHOI KOHUecil Ta dpaHYaN3UHT

Ak 6yno 3a3HayeHo, B MiXXHApPOAHOMY 3aKOHO-
OaBCTBI AOCNiAXXyBaHUM OOroBip iMeHyeTbeca dopa-
H4Yan3umHr. TomMy, B NepLUy Yepry, NoTpibHO HagaTu
BiANOBIAb Ha NMUTAHHA: YN € Li OJOroBopu 3a 3Mmic-
TOM ofHakoBumMu? 3 aHanisy OKpemux HayKoBWUX
po0biT BOa4aeTbCsl, WO AOCHIAKYOHN OOroBip KO-
MEPLINHOI KOHLECIT, aBTOpWU, PO3KPUBAKOYM 3MICT
CaMoro TepMiHy, po3noYMHalTb aHanidyeBaTh Bia-
HOCMHM KOHUECIT, siKi BUHMKNK LWWe 3a YaciB Ctapo-
AaBHboro Pumy [7, ¢.143]. OgHak, Uinkom 3po3ymi-
10, WO KOHLIECINHI BiAHOCUHKN, A& € 0DOB’SI3KOBOIO
y4yacTb AepXaBW, He MalTb MaiKe HiYoro Cninb-
HOro 3 JOCnigXyBaHMM QOroBOPOM. 3 LbOro npu-
BOAY B HAYKOBIl CMiMbHOTI HAsABHI Pi3Hi No3uLii, sk
iHo4i € noBHiCcTO npotunexHumn. Ha gymky LIT.
CMinsaHus, dpaHvyansmMHr — Ue KOMMMEKC npaBo-
BIJHOCWH, Yy sKuX bpaH4yan3ep Hagae KOMMEKC
CBOIX NpaB (ppaH4yansi Ha NeBHMI CTPOK Ta 3a MNeB-
Hy nnaTy. OCHOBHOK MeTO (bpaH4Yan3uHry € po-
3LUMPEHHA Mepexi, i Ak pesynbTaT, 36inbLUeHHSA
nNpubYyTKY, WO € BUrigHMM ans ob6ox ctopiH. MeToto
K KOMEPUINHOI KOHLUECIT € "CTBOPEHHS HOBUX nign-
PUEMHULbKMX CTPYKTYp Ta 3abesneveHHs [OoBro-
CTPOKOBOro cniBpobiTHMLTBa CTOpiH" [8, C€.494—
495]. Y cBoto yepry, B.C. OMuTpuimH, xo4a n go-
XOOUTb BUCHOBKY, LLO 3@ 3MICTOM Lji MOHATTS € pi3-
HUMW, OfHaK HasuBae 3akpinseHe B LiuBinbHOMY
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KOOEKCi BU3HAYEHHSA "KnacMYHUMK NpaBOBigHOCK-
Hamn cbpaHyanaunHry” [9, ¢.202]. T.B. BaunHcbkmn
BiZICTOIOE MO3ULit0, LLIO MOHATTS € pisHuMK. OgHak
MiXX HaBeEeHNM aBTOPOM PO3YMiHHAM KOMEPLNHOT
KOHLIECIT, Ta 3aKOHOAABYMM BW3HAYEHHSAM, ICHYE
HeBignosigHicTe [10]. T.B. Mananuyk ta O.C. Bit-
KOBa PO3MEXOBYIOTb AaHi MOHATTH, HaBoAAYM Y
BWCHOBKaxX, YMM KOHKPETHO BOHM BiApi3HAOTLCS.
Hanpuknag, akwo y ppaHyansnHry npoTsarom yciel
Ail JOroBOpy CTOPOHM BeayTb TiCHY chiBnpauto, TO
Yy KOMEpLIMHIA KOHLECIT KOpUCTyBay xoda 1 fje 3
OOTPMMaHHAM YMOB MNpaBoOBfacHuKa, ane camo-
CTiHO. Pi3HMMM Ha OyMKy aBTOpIB € 1 3aTpaTth npu
BEeJeEeHHi AisnbHOCTI 3a goroBopamu. HAKLO B pam-
Kax KOMepLinHOi KoHLecii nepeabaqaeTbest Tinbku
BMHaropoda npaBoOBacHuKa, To Yy dpaH4yan3nHry
CTOPOHW pOGnATL BATPATU HA MapPKETUHT, Niaroto-
BKY MepcoHany, BeOEeHHsl AOKYMeHTauji TOLLO.
@®paH4yan3nHr yknagaetbCa Ha MEBHUA CTPOK, a
KOMepLjHa KOHLecCis Moxe OyTn 1 6e3cTpokoBa.
KomepuiiHa koHuecis He nepepbavae diHaHCOBY
Ta iHWy NigTpUMKy. 3a JONOMOro paHyansmHry
MOXYTb MPOCYBaTUCA TOBapW Ta MOCNYr1, KONu 3a
KOMEPLNHOK KOHUECIE nuwie ToBapwu and npo-
aaxy [11, ¢.931-932]. OgHak, No3uLiss OCTaHHiX
OBOX aBTOpIB € JOCUTb CYMHIBHOIO, OCKiflbKM 3 3a-
ranbHUX MONOXEHb MPO AOroBip BGA4aeTbCs, LWO
3acfnyroBye Ha ysary nuvwe BigMIHHICTb OO0
CTPOKY [OroBoOpy, SIKy MOXHa Ha3BaTu KpuUTepiem
PO3MeEXyBaHHSA B AA@HUX OOTOBIPHMX KOHCTPYKLISAX.
B ToM 4ac konu BCi iHWI no3wuuii cynepeyaTtb ak-
TMYHO HasiIBHOMY CTaHy pedyen. Ha gymky nesHOI
rpynv 4oCnigHWKIB, KOMEpPLiNHA KOHLECIS € BY>KYUM
NOHATTAM, HiXX ddpaHYan3uHr, i MoXxe BigbUTK Noro
nuLe YacTKoBo. [lesiki HayKoBLi CTBEPOXKYHOTb, LLO
Li MOHATTA € TOTOXHUMM [12].

Tak, KO.C. MaHiHa 3a3Ha4vae, WO KomepLujrHa
KOHLECIS € BY>XHYMM MOHATTAM, HiXX (opaHYan3nHr.
MpoTe Take po3meXXyBaHHS iCHYE nvLle B TUX Kpa-
THax, Ae Ha 3aKoHO4aB4YOMY pPiBHI OKPEMO BW3Ha-
YeHi Ui ABa BuaW gorosopis. Tak, y 3aKOHOAABCTBI
aeskux kpaiH €C, Hanpwuknag, benbrii, ®paHuii,
KOMepUiNHa KOHLECIA OTOTOXHIOETbCA 3  AUC-
Tpub'toTopcbkuMn  yrogamun.  [UcTpmb’toTOpCbKi
Yyrogn AOINCHO € BYXYMMW, apKke 3a [OroBOPOM
dopaHyan3vHry nepegaetbcsa Ginbumn obear npas.
OpHak B YKpaiHi 3MiCT KOMepLjiAHOT KOHLECIT -
KOM BignoBigae 3MicTy ppaHyansuHry. Ha gymky
aBTopa, 30epexeHHs HasBu "koMepLiiHa KOHLe-
ciga" 4ns no3HayeHHs No CyTi 4OroBopiB dpaHyam-
3UHry B YKpaiHi € NepexvTkoM MUHYIOro, a B Man-
OyTHbOMY npuBede A0 TPYAHOLLB Ta KOnNi3ii B
pamMKax eBPOIHTErpauinHoi NONITUKN HaLWOoI AepKa-
BW Ta rapMOHi3auil BITYN3HAHOrO 3aKOHO4AaBCTBA 3
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3akoHogaecTBoM €C [2, ¢.155-156; 13, c.25].

MopiBHIOKOYM Ui NOHATTH, NOTPIOHO BU3HAYUTY,
sIK CaMe BOHW BperynboBaHi B HauUioHanbHOMY 3a-
KOHOOaBCTBI. [JepXaBHUN KOMITET YKpaiHM 3 nu-
TaHb PerynaTopHOi MoniTMKM Ta nignpuemMHuuTBa
(Hapasi uen opraH HasusaeTbca [epxaBHa pery-
natopHa cnyx6a YkpaiHu) y cBoemy Jlucti Big
11.02.2004 p. Ne 761 3a3Ha4MB: "LLO CTOCYETbCA
O0roBopy dpaHyamsmHry Ta obcary npaBoBigHO-
CVH, §IKi BperynbOBaHi LM LOrOBOPOM, 3ayBaXu-
MO, Wo LInBinbHMM KogekcoM YkpaiHu, Lwo Habpas
ynHHocTi 01.01.2004 p., ue Kono npaBOBIAHOCKH
OTpUMarno Ha3By KOMepLjiMHa KOHLECiS, a O0roBip
— [OroBip KOMepLUiHOT KoHUeCiT". TobTo, Ha 3ako-
HoAaBYOMY piBHI Oyno miaTPUMaHO MO3WLilo igeH-
TUYHOCTI LIMX NOHATb.

OmxKe, BXMBaHHSA MOHATTS bpaHyan3uHry, Ha
Hally OyMKy, € GinbLl JOPEYHMM 3 TOYKM 30pY MOro
BUKOPUCTaHHA Ta 6e3nocepeaHbOro BXMBAHHS Y
HaujoHanbHoOMYy 3akoHOAaBCTBI. [poTe, BUHUKaOTb
NUTaHHA | WOoAOo caMoi HasBW AOroBopy — KoMmep-
LiMHa koHuecis. lMNMepw 3a Bce, cnig NigakpecnuTy,
L0 He 30BCIM OOPEYHMM € OTOTOXXHEHHSA KOMeEp-
LiMHOT KOHUeCiT 3 gocnigKyBaHum gorosopom. Ocb,
Hanpuknag, H.O. CaHiaxmeToBa 3a3Havae, Lo Bu-
KOPUCTaHHA B 3aKOHOOABCTBi YKpaiHW TepMiHy
"KoMepuinHa KoHuecia" nopsag 3 iCHyBaHHAM KOH-
LLECIiHOro 4OroBopy, WO AOKOPIHHO Bigpi3HSETbCA
3a CBOIM 3MICTOM, MOXe NpU3BECTU 40 npobnem B
npakTU4HinA gisneHocTi [14, ¢.297]. B uinomy Taka
HasBa [OroBOpY € XapaKTEepHOW AN nocTpagsH-
CbKMX KpaiH. Y Pociicekin denepalii gorosip mae
aHanoriyHy Hasy. OpgHak, y [pysil BuKOpuCTOBY-
I0Tb came NOHATTA dopaHvansuHr. LWoao esponent-
CbKUX KpaiH, SIK BXe Byno 3a3HayeHo, akTyarnbHUM €
TaKOX Came BUKOPUCTaHHS TepMiHy "cbpaHyansunHr.

Takum YMHOM, BpaxoBYKUN BUKMAOEHE, MOXHA
3p0obMTN BUCHOBOK NPO AOUIMBHICTb 3aMiHM B Hai-
OHarnbHOMY 3aKOHOAABCTBI MOHATTA "KOMepuinHa
KoHUeciq" Ha TepMiH "dopaHyansuHr'. NMpu Lbomy
Hapasi akTyarnbHUM € BHECEHHS BiAMOBiOHWX 3MiH
0o naeu 76 LnBinbHOro Kogekcy, LWnisxom ii ne-
periMeHyBaHHs 3 "KomepuiriHoi KoHuecii™ Ha "®pa-
HYam3nHr'. Ha ubOMy TakoX HaronowylTb psj
BYeHUX [2, c.184; 3, c.74; 15; 16, c.168; 17, c.372].

HeoOXxigHicTb cnewlianbsHOro 3akoHogaB4Yoro
peryntoBaHHA KOMepUinHOI KoHUeci i

BaxnmBum € akLueHTYBaHHA yBarn Ha HasiBHICTb
HaCTYNHOro AMCKYCIMHOrO MUTaHHSA: 4n noTpibeH
OKPEMUI 3aKOH ON1A perynoBaHHA OrOBOPY KOMe-
pUinHOT KoHUecii (ppaHyansmHry)? CrtaHoMm Ha
cborogHi B6a4yaeTbCA BIiACYTHICTb €O0WHOI OYMKU
cepeq HaykoBUiB. [1eXTO 3 HUX HarosfowyTb Ha
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HeOoOXigHOCTI MPUUHATTA TakKoro HOPMAaTUBHO-
npaBoBoro akty [15; 17]. IHWi gocnigHWkn NpuTpm-
MYIOTbCA JiaMeTpanbHO NPOTUNEXHOT AyMKWU. Tak,
KO.C. MaHiHa 3 aHanidy 3akoHo4aBCcTBa €Bponewn-
cbkoro Coto3zy (gani — €C) giiluna BUCHOBKIB, LLO
3a 3aranbHMM MpPaBWUIOM BIOHOCUMHW LOCHioKyBa-
HOrO AOroBOpY PEerynoTbCA B paMKkax LMBINbHUX
Ta KoMepLiHUX Kkoaekcis. Mpu LboMy, KpaiHu yya-
cHuui €C B Uinomy He NpurUMaloTb cheliani3oBaHi
HOpMaTMBHO-NpPaBoBi akTu. [ani aBTopka 3a3Ha-
Yyae, Lo TaKkui nigxig € uinkom obrpyHToBaHMM Ta
pauioHanbHUM, OCKIfbKM AMHAMIYHICTb BiAHOCUH Y
cepi bpaHyansnHry pobnatb MNPUAHATTS Takoro
3akoHoaaBcTBa HepopeyHum [18, ¢.93]. Ha gymky
P. AnnaxeepgieBa, Skuin TakoX ocnigKyBaB O0C-
Bif IHO3EMHMX KpaiH, OOCTaTHIM € BHECEHHSI 3MiH
bo LusineHoro Ta Nocnogapcbkoro kogekcy. ABTop
3a3Havae, WO OKPEMWUI 3aKOH cynepeyvnB Ou goc-
Bigy kpaiH €C, ockinbkn Oorosip dpaH4yansuHry
Yepes CBOK OMUCMO3UTMBHY Npupony nepenbdadvae
3aKpinneHHs cneujanbHUX ymoB Ge3nocepeHbo B
camomy goroBopi [3, ¢.73—74]. lNepen TUM 9K Ha-
BECTM BriacHy nosuuito 3 NpMBoA4Y LbOro nNUTaHHS,
HeobXigHO 0oOaTKOBO 3YMUHUTUCS Ha AEsKUX Ba-
XIMBUKX acnekTax.

Cnpobyn NpUAHATU  OKpeMUn  HOPMaTUBHO-
NpaBoOBMI aKkT crnocTepiraloTbCa BXe Mamke 20
pokis. ¥ 2000 Tta 2001 pokax y BepxoBHin Papgi
YkpaiHm 6yno 3apeectpoBaHO ABa 3aKOHOMPOEKTU.
Y 2017 TMaprnameHTOM Takox Oyrno oTpumaHO Ok-
pPeEMUIA 3aKOHOMPOEKT, SKMIK, oagHak, y 2019 O6ys
BigKNMKkaHun. OCTaHHIN AOKYMEHT B Lifiomy 6yB He
BENVKUIN 3a OBCArom i MiCTUB psig BaXknmBMX No3u-
uin. Tak, HanronosHiwe, ue Te, WO BiH onepysas
Bxe 6esnocepeaHbO TepMiHOM hbpaHyamauHr. Ak-
LLIO MOpPIBHIOBATK MOrO 3MICT i3 NONoXeHHamu Lin-
BINIbHOrO KOAEKCY, MOXHa 3pO0OMTN BUCHOBOK, LLO
LEen 3aKOHOMPOEKT Oinbll 3MICTOBHO BU3HA4Yae
YMOBM [OrOBOpPY CamMe B KOHTEKCTi peryroBaHHS
nUTaHb, NOB’sI3aHNX 3 000B’A3kamMK CTopiH. [oaaTt-
KOBO, Y pasi BUHUKHEHHS CMOpPY 3 HEPE3NOEHTOM, Y
cT.17 3akpinneHa MOXNMBICTb 3BEPHEHHS [0 MiX-
HapogHoro apbiTpaxHoro cygy. OagHak, He 30BCiM
3po3yMinum € Te, YoMy came B 4.2 CT.4, sika npuc-
BsiueHa chopmi gorosopy, byna 3akpinneHa Bumora
Lwoao peectpauii goroopy. BignosigHo OO 3MiH,
AKi Bigdynuca y 2015 poui, Taka Bumora byna cka-
coBaHa. Takmm YMHOM, BPaxoBYHUM Te, LIO 3aKo-
HonpoekT 6yno nogaHo came y 2017, aBTOpU He
BpaxyBanu, abo CBiJOMO npoirHopyBanu noso-
XeHHs LmsinsHoro kogekcy, nigkpecnmeLin Heob-
XiOHICTb Takoi peecTpauii. Ha Hawy X aymky, dakT
peecTpaLiji JOroBipHMX BiAHOCWMH NOBUHEH Ga3syBa-
TUCS Ha OOOPOBINBHOCTI | 3anexaTun Big GaXkaHHS
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CTOpiH, a He B6yTh iX 0BOB’A3KOM, 3 BMKOHAHHSAM
sIKoro 6yae noB’si3yBaTUCh BUHMKHEHHS JOrOBIPHMX
BiZIHOCUH MK HAMMN.

BHacnigok oOpaHHs Hallol KpaiHOK eBponemn-
CbKOro LWNAXY pO3BUTKY Ta nignucaHHs y 2014 podui
Yrogu npo acouiadito, 6inbLUiCTb HayKOBLiB aHari-
3yl0Tb [OroBip KOMEPLINHOT KOHLECT B pamkax
MiXKHapOAHOro Aoceigy nvuwe kpaiH €C. Ha Hawy
OYMKY, HE MEHLU BaXNMBMM € OOCHIAXKEHHS pery-
noBaHHA BigHOCWH dpaHyansmHry B CLUA. Taky
HeOoOXiOHICTb MOXHa MiAKPECUTU HaBIBLUW HACTY-
MHi aprymeHTn: mMaike BCi HanbinbLl BigOMi KOM-
naHii, siki NpaLtoTb 3a MOAENSI0 AOroBiPHOI KOHC-
TPYKUil "topaH4yanasunHry", BUMHUKNM came B UK
KpaiHi. Xouya, Ge3cymHiBHO, Tpeba BpaxoByBaTu
iCHytoui "reHeTW4H" BigMIHHOCTI MiX cuctemamu
NpaBoOro peryrnioBaHHs, NPoTe Le XOAHUM YMHOM
He BNMBAE Ha MOXIMBICTb 3aMO3UYEHHS NO3UTU-
BHOro pocsigy. oTpiGHO nigkpecnuTn i HacTynHi
0COBNMBOCTI perynioBaHHs OroBopy hpaHyamnsu-
Hry B CLUA. [JaHa gorosipHa KOHCTPYKLiS OTPUMYE
npaBoOBY OXOPOHY siK Ha hefiepanbHOMY pPiBHI, Tak i
Ha piBHi WTaTiB. BegeHHs GisHecy perynoetbca Sk
dpaHwm3a 3a yMOBU OOTPMMaHHSI TPbOX BUMOT:
(1) ppaHuansep HagacTb (ppaHyansi NpaBo Ha BU-
KOPUCTaHHA CBOET TOProBoi Mapku; (2) dpaHyan-
3ep 3A4ilcHI0E abo Mae NOBHOBAaXXEHHS 3MiCHIOBa-
TM 3Ha4YHWMW KOHTPONb abo Jgonomory Hag
MeTodamMm OianbHoOCTi hpaHyansi; i (3) dpaHyansi
cnnadye opaHyansepy BuHaropogy LOHaMeHLle
615 ponapie. OgHak, HanbiNblW akTyanbHUM € Te,
LLIO B LLiNOMY peryroBaHHs CnpsMoBaHe Ha BUMOTU
npo po3kputTa iHdopMmauii (Tak 3BaHi "Pre-
contractual disclosure"), To6To0 nepennoroBipHi Bi-
OHOCKMHW. 3a3HaudeHi BUllle BMMOMM HagaklTbCs B
OKpeMOMY [OKYMEHTI Npo po3KpUTTA iHdopmallii
npo dpaHwu3ly (franchise disclosure document —
FDD). Ha 3akoHogaByoMy piBHi BCTAHOBMEHO, LU0
Ler OOKYMEHT 3a 3aranbHuUM NnpaBuoM Mae Haaa-
BaTMCS Ha BUMOrY (ppaH4ansi He nisHiwe Hixx 3a 14
OHIB 0O MignvcaHHa yroam abo nmo4vaTky BunnaTu
kowTiB. LWlogo cTpoky, To 3aKOHOA4aBCTBOM OKpe-
MUX LUTaTIB BiH MOXe OyTW MO-pi3HOMY BM3HaAYe-
HuRn. MNpaBuna ®egeparnbHOT TOProBoi KOMICii Mic-
TATb MOMOXEHHS LLOA0 OMaHMMBUX i Hecnpasen-
NMBMKX Ajn Ha eTani, Wo nepegye NignucaHH ca-
MOro J0roBopy. Ak 3asHa4aeTbcs, OAHWMM i3 Hau-
YyacTiWwmnx nopyLeHb € He3akoHHe NoAaHHA doiHaH-
coBux pesynbTatis. [Mpu UbOMY, YSBREHHS Npo
hiHaHCOBI pe3ynbTaTh BKIIOYAKOTL Oyab-SKi YCHI,
nMcbmMoBi abo BidyanbHi ysBNEHHS, OCHOBaHi Ha
NneBHOMY [fianas3oHi hakTMyHMX abo NOTEHLINHMX
npogaxis, AOXOA4Y, BAnoBoro npubyTky abo 4ncro-
ro npubyTKy, Ta Ha sKi ppaHyansi Moxe po3paxo-
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ByBaTw. lNpoTe, y 3aKOHOAABCTBI iMNepaTBHO BU-
3HA4YeHO MOJSIOXKEHHS, WO (PiHaHCOBI pe3ynbTaTtu
MatoTb OyTW 3a3HayeHi B NyHKTi 19 4OKYMEHTY npo
PO3KpUTTS iHdopmMaLii Npo dpaHwmnzy. PoamilleH-
HA iHcpopMmauil npo (piHaHCOBI pesynbTatn 3 noTe-
HUiNHUMK ppaHYansi 3a mexamu nyHKTy 19 € He-
CrpaBeanMBoOld Ta OMaHSMBOK MPaKTUKOKD, i
BiQNOBIAHO € NOpYLUEHHAM 3akoHoaaBscTBa [6; 19].

TakMM 4MHOM, MOXHa 3pOOUTU BUCHOBOK, LLO
NUTaHHA NPO HEOBXIOHICTE NPUAHATTA OKPEMOro
HOPMAaTMBHO-NPABOBOr0 akTa Ans BperynioBaHHA
BiQHOCWH 33 JONOMOrOK KOHCTPYKLii AOroBopy Ko-
MepLinHOI KoHLeCIT (dpaHyananHry) € HeoaHO3Ha-
YHMM. 3 ofHOro OOKy, BPaxoBYHUM OUHAMIYHICTb
BIOHOCWH, SIKi BUHMKaOTb Y AOCHIOKYBaHUX AOroBi-
PHUX BiOHOCWHAX, MOro OMCMO3UTUBHUA XapakTep
Ta JocBig kpaiH €C, OouinbHO 3BEPHYTU yBary Ha
apryMeHTU HayKoBLiB-0OCMIAHWKIB OAHOrO MNUTaH-
HA. OgHak, 3 iHworo 60Ky, B paMKkax OKpeMoro 3a-
KOHY MOXIMBOK cTana 6u Oinbw getanbHa per-
nameHTauis OKpPeMUX erieMeHTIB [OoroBopy, npu
LbOMY 3 0DOB’A3KOBMM BpaxyBaHHSIM acrnekTiB, SKi
€ 3acagHununmun. Lle gonomorno 6u okpemo, B pam-
Kax OAHOro HOpMaTMBHO-MPAaBOBOrO akTa, Bpery-
noBaTtn nepegaoroBipHi BIOHOCUMHW, OOUINBHICTb
yoro gosegeHa Ha npuknagi CLUA. Ha nigcrasi
BULLIE MNPOBEOEHOr0 AOCIIKEHHA MOXHa CTBEp-
[PKyBaTK, O AOKYMEHT NPO PO3KPUTTS iHbopMaLli
npo paHwWundy Hagae MOXIUBICTb paHyansi
OTpUMaTN BaXXNMBY iHpOpMaLito, dka MOXe iCTOT-
HO BMAMHYTW Ha NiANUcaHHA camol yroau. binbu
AeTtanbHa pernaMmeHTauis uboro NUTaHHSA LUMISXOM
3anNpoBaMKEHHA HEOOXiOHOCTI 3anoOBHEHHS [OOKY-
MEeHTa B oKpemMomy 3akoHi mana 6 BMKIIHOYHO Mo-
3MTUBHI Hacnigkn. OKpiM TOro, HasiBHICTb cnelia-
NbHOrO 3akoHoJaBCcTBa Yy cpepi npaBa iHTenek-
TyanbHoOCTi, ©6e3nocepedHbO e pa3s nigKpecrnoe
He TiNbKn BaraTorpaHHiCTb UMX BIQHOCWH, ane n ix
CKMaAHiCTb i HEOOXIOHICTbL AeTanbHOI Ta YiTKOI 3a-
KOHOAAaBYOI pernamMmeHTauji, nigkpecnowymn Heob-
XiOHICTb perynioBaHHA BIAHOCMH 3a [OOrOBOPOM
dpaHyan3nHry (KOMepLinHOI KOHLUECIT) oKkpemMum
3aKoHOM 3 0OOB’A3KOBMM ypaxyBaHHAM MPUHLIMNY
cBoboam gorosopy.

MpoaoBXeHHs1 AOCNIAXEHHSA CyYaCHUX TEHOEH-
Lin perynioBaHHS BiJHOCWH 3a AOMNOMOrol0 KoMep-
LifHOI KOHLECIT MoB'A3aHO 3 HeobXigHICTIO BUpI-
LWEHHA OKpemMumx NpPoGNeMHUX MUTaHb, LWO
BMHMKAIOTL Ha MigCTaBi aHanidy gaHoi AOoroBipHOT
KOHCTPYKLIi Ta ii 3micTy. 3okpema, OCUTb akTya-
NbHUM € NUTaHHS HEBU3HAYEHOCTI NOHATTA "aino-
BOI penyTauii" B pamkax [OroBopy KOMEepLinHOI
KoHuecil. Tak, b. Nagyyak Ta M. Tanga, npoaHani-
3yBaBLUW AOKTPWUHArbHI NO3ULii HAyKOBLiB, AiALLN
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BMCHOBKY NpPO BIiACYTHICTb "agekBaTHOro" BU3Ha-
YeHHs B 1X npausx [20]. Y 3akoHoOaBCTBi BOHO Ha-
haetbea y 3akoHi Ykpainm "lNpo 6aHkn i 6aHKiBCbKY
JisnbHicT". TlpoTe, Woro 3MiCT SK OLiHOYHOMO Mno-
HATTS BMKNageHun y MNMoctaHosi BepxosHoro Cyay
Ykpainu Big 27.02.2009 p. Ne 1 "Mpo cypoBy npak-
TUKY Yy CripaBax Npo 3axMCT FigHOCTI Ta YecTi gisu-
YHOI 0cobK, a TakoX AiNoBoi penyTauii isndHoi Ta
ropuanYHoi ocobun”. AkKWo y3aranbHUTK, TO Nig gi-
NOBOI penyTauieto cnif po3ymiTh CyKynHiCTb MiaT-
BEpIYKEHOI iHcpopmauii Npo ocoly, WO Aae MOX-
NMBICTb 3p0OMTK BUCHOBOK NpPO MNpOdOeCivHI Ta
yrnpaBniHCbKi 34iGHOCTI Takoi ocobw, i nopsaHiCTb
Ta BiANOBIAHICTb i QisANIBHOCTI BUMOram 3aKOHY.
To6TO, Le Ti YABMNEHHS, WO CKNanucst y neBHOI Ki-
NbKOCTI Niogen 3 NpMBOAyYy TOro uu iHworo 6peHay,
KOMMaHii, npoaykTy Towo. B cyvyacHomy cBiTi nign-
pUeEMUSMM NUTAHHIO penyTauii NpuainsaeTbca Be-
nuka yeara. Hanpwuknag, 3apa3 crnocTepiraerbcs
TeHOeHUia 0o 30epexeHHs1 HaBKOSMLUHLOTO Npu-
pOOHOro cepedoBumLLa, | BENMYesHa KinbKicTb KOM-
naHin HamaratTbCs 3MEHLLUTU CBOI BUKMAW, BUKO-
PUCTOBYOUN MPKU LbOMY TEXHOMOriT NnepepobneHHs,
abo BCTaHOBMOWYM COHSYHI naHeni Towo. Llika-
BMM € TOM (paKT, Lo BCi Ui Ail MOXyTb i He ByTn
€KOHOMIYHO BUrigHUMK, ane Yepe3 (POopMyBaHHS
cepen CnoOXMBayiB YiTKOro po3ymiHHS, WO nignpu-
EMCTBO TypbOyeTbCs Mpo npupoay, KOMNaHii oTpu-
MYIOTb OuVBIiOEHOM Yy BUMMsAgi nosarn o bpeHay
abo 30iMbLlUEHHST NPOA4AXIB Y AOBrOCTPOKOBIN Mep-
cnekTuei. [linosa penyTauis B 4OroBopi kKomepuin-
HOI KOHUEeCii BWCTynae BaroMvM CTUMYIOKYUM
dbakTopoM ANs KOHTposito 3 60Ky NMpaBoBOMOAiINb-
LS, OCKiNbKMW, BigBigaBLn, HaNpuknag, 3aknag xa-
pyyBaHHSA, yBeCb CBi [O0CBiA MW OBygemo
noe’a3yBaTth 3 6GpeHOOM B LINOMY, a He 3 KOHKpeT-
HUM Micuem. Cepeq HaykoBLIB B3arasi iCHye oym-
Ka, WO AifoBy penyTauilo He MOXHa BigHOCUTU OO0
npegMeTa OOroBOpY KOMEpLMHOT KOoHuecii. Apry-
MeHTaUig 3BoaAnTbCA Ao Toro, wo cratra 201 Lu-
BifIbHOrO KOAEKCYy BM3Havae ii SK Taky, WO Harne-
XWUTb OO HEBIgYY>KyBaHUX OCOBUCTUX HEMANHOBMX
6nar, a B paMmkax JOroBopy MOXyTb OyTv nepeaaHi
npaea, Wo € BigvyxyBaHumm [21, ¢.404; 22]. Og-
HaK, Ha Hawy OyMKy, came nepedaHHs npaBa Ha
BMKOPUCTaHHA OinoBOoi penyTaLii € kBanigikyto4oto
O3HaKO JOroBOPY KOMEPLINHOT KOHLIECIT.
AKTYyanbHUM MWTaHHAM CbOrOLEHHS € TaKOoX
BM3HAYEHHSA npegmMeTa AaHoro Aoroeopy. 3Bep-
HEHHSAM [0 OOKTPMHANbHUX MOMOXEHb MOXHA Nn-
we nigKpecrnuTu PisHOMAHITHICTb aHUX MO3ULIN.
Tak, C.A. bobkoB posymie nig npeamMeTom Komep-
LLiIMHOI KOHLECIT Aji npaBoBONOAiINbUSA, KOTpi BiH no-
BMHEH BYMHUTW ONS HafaHHS KOpUCTyBadeBi npa-
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Ba KOPWCTYBaHHA MOr0 BUKMOYHUMW MpaBamu, a
TakoX il KopucTyBaya LWOAO0 BUMNNAaTM BUHAropo-
an, nNpu LsoMy o6’eKTOM JOroBOpY € KOMMIEKC BU-
KNOYHUX NpaB. Takox aBTop po3ainsie o6’ektn go-
roBopy Ha OOOB'SI3KOBi (NpaBO Ha KOMEPLiAHY
iHpopMaLto, LLIO OXOPOHSAETLCS, a TakoX KoMmep-
LinHe (cpipmoBe) HaMeHyBaHHS), BiACYTHICTb SKUX
HE MOXE CBIOYMTU NPO HAaSIBHICTb KOMEPLINHOT
KOHUeCiT, Ta dakynbTaTnBHi [23, ¢.95-97]. JI. Ba-
cunescbka Ta A. IBaHOB BU3HalOTb NPeaMeToM [0-
roeopy Oyab-siki BMKIIOYHI MpaBa, ane B neplly
yepry Ti, SKi CNpsAMOBaHi Ha iHOuBIgyanisauilo To-
BapiB [24]. Ha gymky C.A. CtenaHoBa, 00 cknagy
KOMMIEKCY BUKITOYHMX NpaB iHTeNekTyanbHoI Bra-
CHOCTi MOXe Hanexatu Oyab-sika CyKynHiCTb BU-
KrnoyHMX npa.. [py LbOMY BiH OKpemo BuAinsie
3acobn komepuinHOI iHauBiayanisauii Ta 06’ekTn
NPOMWCIIOBOI BNACHOCTI, SK Taki, WO € HanbinbL
NOLLUMPEHNMU, OCKINIbKM BOHW MpuTamaHHi nignpu-
EMHULILKOMY XapakTepy gorosopy [25, ¢.112-113].
J1.0. KpacaB4umkoBa cepen rofioBHUX y NpeaMeTi
BUAINSE NpaBo Ha KOMepLjiHe no3HavyeHHda Ta di-
pMOBEe HaMeHyBaHHsi, KOMepLMHY iHdopMauito,
O OXOPOHSETbCA, Ta Ha TOBapHUM 3HaK [26,
c.107]. Bbavaetbca npaBunbHOK AymKa, WO A0
00O0B’A3KOBOI  CKIAf0BOI  KOMMMEKCY BUKIMHOYHUX
npas crig BiGHOCUTWN TOProBernbHY MapKy Ta kKome-
puUiHe HaWMeHyBaHHS, OCKIfIbKM SIKLLO MpaBa Ha
HUX MPUMNMHAIOTBCS, TO HACNIAKOM LIbOro € Npunu-
HEHHs1 CaMOoro 4OoroBopy.

Posrnsgatoun cydacHi TeHaeHUil perynioBaHHS
OOrOBiIpHUX BiAHOCWMH KOMEPLIMHOI KOHLIECIT, BapTO
3BEpHYTU yBary  Ha OOCHIMKEeHHS NUTaHb perna-
MeHTaLji npaB Ta 0OOB’A3KIB CTOPIH Yy HauioHanb-
HoMy 3akoHopascTBi. Ha aymky HO.C. [laHiHoi,
3BaXal4u Ha BiNbHWI XapakTep LOroBopy dpaH-
Yan3uHry, HeMae CeHcy NPOonuMCcyBaTU Ha 3aKOHO-
AaB4yoMy piBHi NpaBa Ta 060OB’A3KM CTOPIH 4OroBo-
py, ane npuv uUbOMy, Ha ii OyMKy, OOOB’SI3KOBO
Tpeba 3akpinuTn B LIMBINbHOMY KOZEeKci BUMOry
Npo HasiBHICTb B yMOBax 4OroBopy dypaHyansuHry
B3aEMHUX npaB Ta 000B’sA3kiB cTOpiH [2, c¢.207].
C.B. Pe3Hi4eHko 3a3Ha4ae, Lo Ha 3aKkOHOAaBYOMY
PiBHi NOTPIOHO OiNbLL KOHKPETHO BU3HAYNUTK MNpaBa
NpaBoOBOMOAINbUA Ta KOPUCTyBaya, ampke MOTeH-
LiMHO MOXYTb MaTu MicLe 3MOBXMBaHHS CBOIMMU
npaesamu 3 BOKy CTOpiH, Hacamnepes NpaBoOBOSIO-
AinbLsA, OCKINbKM OCHOBHa AeTanisauis npas Big-
OyBaeTbCca npu yknageHHi gorosopy [4, ¢.72]. Ha
HaLly OYMKY, BUPILLEHHSA BaXSIMBOCTI BperynioBaH-
HS OCHOBHWX MpaB Ta 00O0B’A3KIB, LIO BUHUKaOTb
MiXX CTOpOHaMW, Xo4va W NOB’A3yETbCA 3 AUCMO3N-
TUBHICTIO X pEerynoBaHHs, MpoTe 3aKoHOOABLKO
BCE XX Taku noTpibHO noabatu npo iHTepecn cTo-
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PiH, LWASXOM 3aKpinfeHHsa Yy 3aKOHOA4aBCTBi OCHOB-
HUX YMOB [JOroBopy, siki byayTb BpaxoByBaTh Cy-
YacHi TeHAeHUji AaHuMX [OOroBipHMX BiOHOCKH.
Apxe, iX BiACYTHICTb NOTEHLIMHO MOXe MPU3BECTU
[0 3MOBXUBaHb KOXHOK CTOPOHOIO A0roBOpY, 30K-
pema, B nepLly vepry 3 60Ky npaBoBONOAINbLA.

BucHoBku

1. Po3no4ymHaoum 3 Ha3Bu Ooroeopy, Oyno Bu-
3HAYeHo, L0 BUKOPUCTaHHS TEPMIHY "KOoMepLinHa
KOHLecia" Mae CcyTTeBi HeOONiKN, HEeraTMBHO BMMK-
Ba€ Ha Cy4acHi TeHaeHLUil peryntioBaHHs BigHOCWH i
notpebye 3amiHM Ha NOHATTS "dbpaHyanauHr'. Lle
[03BONMUTb NPMBECTU HaLjoHanNbHe 3aKOHO4ABCTBO
y BigNOBIOHICTL 0O 3aKOHOAABCTBA 3axigHMX iHO-
3€MHUX KpaiH Ta YHUKHYTW HEnopo3yMiHb y Mpak-
TUYHIM  OianbHOCTI. Taka peanisaudis Moxnuea
LUNSXOM MepenMeHyBaHHA BiAnoBigHOMO po3giny
LinsinbHoro kogekcy.

2. Hapasi HeoBxigHUM € MPURHATTS OKPemoro
3aKOHY, NPUCBSAYEHUI JOroBOpPY KOMEpPLLMHOT KOH-
Liecii, akun Oyge MICTUTWU 3arasnbHi MOSOXKEHHS, i
BoAHOYac He Gyae CTpMMyBaTU CTPIMKMIA PO3BUTOK
Oi3Hecy, WO npaule 3a OOroBOPOM KOMEpPLMHOI
KoHUeciT. [py LboMy XOOeH i3 TPbOX paHiwe no-
AaHux Oo BepxosHoi Pagu YkpaiHu 3akoHONPOEkK-
TiB Tak i He 6yB NPUNHATUN.

3. BcraHoBneHo, WO HOPMWU perynoBaHHs

CMUCOK BUKOPUCTAHUX DXKEPEN
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hpaHyansmHry B CLLUA B OCHOBHOMY CTOCYHOTbCS
nepeaaoroBipHNX BIAHOCUH. ToMy 3anpOnoOHOBAHO
npy NpUAHATTI cneuianbHOro 3akoHy gogatu no-
TNOXEHHS, WO OyayTb NPUCBAYEHi JOKYMEHTY "nMpo
po3KpUTTS iHdopmaLii Npo paHwmsy", akui go-
3BOMMTb BiNbLUIOK MIpOI0 3axMCTUTK npasa dpaH-
Yamsi (kopucTtyBada 3a HOpMamu HalioHarbHOro
3aKOHO4ABCTBA).

4. 3anpornoHoBaHO 40 060B’sI3KOBOI CKMNadoBOi
KOMMIEKCY BUWKIMIOYHUX MpaB BigHOCUTM TOprose-
NbHY MapKy Ta KOMepLiiHe HalMMeHyBaHHSA, OCKi-
NbKX SIKLWO NpaBa Ha HUX MPUMUHSIKOTLCS, TO Hac-
niaKoM UpOro € NPUNMHEHHSA camoro aorosopy. Lle
MOXXIMBO BPErynioBaTh B OKPEMOMY CrieLjianbHOMy
3aKOHi.

5. Cnig 3akoHO4aB40 3aKpinNUTM OCHOBHI YMOBU
AOroBopy, Wo OyayTe BpaxoByBaTW CyyacHi TeH-
OeHUiT perynioBaHHs BIQHOCUH 3a AOMOMOIOK KOH-
CTPYKLUii OOroBopy KOMepLiMHOT KoHLecii. BigcyT-
HICTb LIbOro MOXXe MaTu HaCriAKOM 3MOBXUBaHHS 3
GOKy CTOpiH A4OroBopy i 3 60Ky NpaBOBONOAINbLS.

KoHdonikT iHTepeciB.
KoHdonikT iHTepeciB BiACYTHIN.
Bupas BaA4HoOCTI.
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MocTaHoBKka npobnemu. Y 38'A3Ky i3 3aKOHOLABYMM YPEryoBaHHAM BipTyarbHUX akTUBIB BUHWKAE HEOOXIOHICTb Y BU3Ha-
YeHHi iX MPaBOBOro CTaTyCy Ta BUNPABNEHHSA HeZOMiKiB Y iX NpaBoBOMY peryntoBaHHi. MeTor poboTu € OKpecneHHs 3ara-
NbHOI KOHUenUil neranisaji BipTyanbHUX aKTWBIB y NPaBoBiiA NMOLIMHI. BukopUCTaHO Taki OCHOBHI METOAM: CUCTEMHO-
CTPYKTYPHUWIA, L0 4O3BONMB PO3rNsHyT NybnikaLyi, NpUCBAYEHi BipTyanbHUM akTuBam; NOPIBHANBHUA MeTOA ByB BUKOPUC-
TaHWA NPU O3HAMOMITEHHI 3 JOCBIAOM HLMX AepXaB LUOAO BPEryoBaHHS NUTaHHS BipTyanbHWX akTWBIB i HaaHHi npomno-
3ULLA 3 YAOCKOHAMNEHHs! OCTaHHLOrO B YKpaiHi; METOA KPUTUYHOTO aHanisy YMOXNMUBUB BUSBUTI JUCKYCIiHI MOMEHTW npu
00iry BipTyanbHWX aKkTWBIB, @ TakoX [03BOMMB CHOPMYMIOBAT NPONO3WLii Ta pekoMeHAaLA BignoBIAHO A0 MOCTABMEHOI
meTu. PesynbTaty. MpuitHaTTs 3akoHy "Mpo BipTyanbHi akTMBK" CTaro BaXnMBUM KPOKOM Ha LSXY A0 neranisawii kpun-
TOBAroOTW Ta BPEryMioBaHHS BCIX CyMiXKHUX NPOLLECiB. 3aKOHO4ABYO BU3HAYEHUIA CTaTyC BipTyarnbHUX akTBIB He BignoBigae
nepLUoYeproBiit igei kpunToBantoT. [lepxaBa Mae 3ab6e3neunTV He TiNMbkM MaTepianbHO-NpaBoBE, a 1 MPaKTUYHO-
(PYHKLiOHanNbHE perymnioBaHHs BkasaHoi ccepu. KOHLENLs CTBOPEHHS BITYM3HSHOI AepKaBHOI KpUNTOBAMITU OCTATOYHO
3aKpinuTb cTabinbHy noniTUKy YkpaiHu y Ui ccepi. BUCHOBKW. HuHiLLHIR nigxia o neranisavii € 4OCUTb OBMEXEHUM i He
OXOMNKE 3HAYHY YaCTUHY BXIMBUX CYCMiNbHUX BiHOCWH B cAhepi KpUNTOBASHOT, TOMY iCHYE HEOOXIaHICTL B OHOBNEHHI Ae-
KO YaCTWHM BXKe iCHYKYOro 3akOHOAABCTBA. YCMILLHICTb NeranisaLi kpunToBanioT B YKpaiHi 3HaX04uThCs Y NIOLMHI iHTe-
PECiB AepXaBK, a TaKoX BENUKOI KINbKOCTI OKPEMO B3ATUX (DISUYHMX i FOPUANYHIX OCIO.
Knrovoei crnoea: sipmyansHi akmugu; kpunmosasntoma; MaliHiHe; onodamkygaHHs Kpunmoganiomu; yugposi
akmuesu
skkk

Problem statement. Despite the many years of actual existence of virtual assets, the legislative settlement of the latter has
taken place recently. Therefore, there is an objective need to determine their legal status and shortcomings in their legal
regulation, due to the legalization of these assets. The purpose of the work is to outline the general concept of legalization
of virtual assets in the legal field. The following methods are used: system-structural allowed to consider publications on vir-
tual assets; the comparative method was used in acquainting with the experience of other countries in settling the issue of
virtual assets and providing proposals for improving the latter in Ukraine; the method of critical analysis made it possible to
identify controversial points in the circulation of virtual assets, and also allowed to formulate proposals and recommenda-

© Cre6nsiHko A.B., Lesuos S.A., 2021 29 Forum Prava, 2021. 69(4). 29-36

Open access under CC BY license (Research Article)


http://doi.org/10.5281/zenodo.5075714
mailto:a.steblianko@yur.sumdu.edu.ua
https://orcid.org/0000-0002-5080-0490
mailto:mexahik59@gmail.com
https://orcid.org/0000-0003-4854-7040
mailto:a.steblianko@yur.sumdu.edu.ua
https://orcid.org/0000-0002-5080-0490
mailto:mexahik59@gmail.com
https://orcid.org/0000-0003-4854-7040

ISSN 1995-6134
20214

tions in accordance with the goal. Results. The adoption of the law "On virtual assets" was an important step towards the
legalization of cryptocurrency and the settlement of all related processes. The statutory status of virtual assets does not cor-
respond to the primary idea of cryptocurrencies. Ownership of virtual assets is a classic and includes possession, use and
disposal. The latter is somewhat restricted by law due to the rules for the use of virtual assets. The state must provide not
only material and legal, but also practical and functional regulation of this area. A general analysis of case law shows that
due to the lack of a regulatory framework in such cases, courts make different decisions, and in some cases, they are gen-
erally "limited" by law and cannot make full decisions. It is necessary to take into account the American experience, because
in Ukraine the issue of regulating the cryptocurrency exchange rate remains open, as well as the issue of taxation of virtual
assets. There is a need to involve authorized state bodies in this area and to protect the monetary policy of the state. The
concept of creating a domestic state cryptocurrency will finally consolidate Ukraine's stable policy in this area. Conclusions.
The current approach to legalization is rather limited and does not cover a significant part of important public relations in the
field of cryptocurrencies, so there is a need to update some of the existing legislation. The success of legalization of crypto-

currencies in Ukraine is in the interests of the state, as well as a large number of individuals and legal entities.
Key words: virtual assets; cryptocurrency; mining; cryptocurrency taxation; digital assets

MoctaHoBKa npoGnemu

CborogHi anst ykpaiHCbKOro 3akoHO4aBCTBa ak-
TyanbHUM € NMUTaHHSA Nneranisauii BipTyanbHUX ak-
TuBiB, Oinblle BigomMux K "kpunToBanioTa”, a Ta-
KOX $IKiCHe BperyntoBaHHS CyCnifbHWUX BigHOCWH,
NOB’A3aHNX 3 eNEKTPOHHUMW BantoTamu i poboToto
3 HUMW.

CrtaHom Ha 2021 pik B YKpaiHi He iCHyBaro »o-
OHOro 3aKOHY YW iHWOro HOpPMaTMBHO-MPAaBOBOrO
akKkTy, SIKMn Ou perynoBaB MUTaHHSA BipTyanbHUX
aktueiB. [Mpu LUBOMY, NPaBOBIAHOCUMHN 3 MpUBOAY
reHepyBaHHs Ta TOpPriBfi LMdpoBMMM BantoTamm
Habynn nonynsipHOCTi Ik B yCbOMY CBITi, TaK i B
YkpaiHi we 3 2010 poky. 3a cTatucTukol YkpaiHa
BXOAMTb B AECATKY KpaiH CBIiTy 3a KiMnbKiCTIO KOpUC-
TyBauiB sk Bitcoin, Tak i iHWKXx kpuntosanoT [1].
Monpu BIiACYTHICTL NPSIMOro HOPMAaTUBHOIO pery-
NoBaHHA MUTaHHL, nNpaBoBa cBoboda Oo3Bonuna
YKpaiHCbKUM KOpUCTyBayam CTBOPUTU BHYTPILLHIN
PUHOK KPUMNTOBAastoT B YKpaiHi 3 BUXOOOM Ha Mix-
HapogHui piBeHb. KpiM Toro, cknanacb i nesHa
6a3a cygoBOi NPaKTUKK, WO NiATBEPAXKYE HeobXia-
HICTb 3aXUCTY iHTEpeciB AepkaBu i CycnifnibCcTBa B
ranysi uupoBNX aKTMBIB.

Llogo HaykoBoro amckypcy npobnemu, To, Ha-
npuknag, /1. Ceapt3 (Swartz, 2018) Hagae NoHATTA
KpMNTOBanTW, Nig SKOK pPO3yMie LBOCTOPOHHIO
BEPCil0 ENEKTPOHHOro ramaHus, Wo [03BOoNsAE
34INCHIOBATN ENEKTPOHHI NaTtexi NpAMo Bifg OgHIEl
0cobu Ao iHWOi 6e3 3any4eHHss hiHaHCOBUX YyCTa-
HOB [0 ix 06po6ku [2]. M. OemepTsic Ta k. Bynd
(Demertzis and Wolff, 2018) 3asHa4atoTb, WO HM3-
ka 3arpo3 HabysatoTb e 6inblmnx macwTabis ye-
pe3 HeOAHO3HAYHY MOSMITUKY Ha CBITOBOMY PiBHI —
BiCYTHICTb YHiBepcarnbHMX cTaHgapTiB 0biry Kkpun-
TOBantoTu, SKi 6ynm 61 OCHOBOK ANS MOJITUKN iH-
LWKX aepxas Y Lin cdepi. Cioam X HayKoBLiB Bia-
HOCATb i BiACYTHICTb €AMHOI HArNs4OBOI IHCTUTYLIT

3a 06irom KpunToBaniTU xoda 6 Ha piBHi €Bpo-
nemncbkoro Coto3y. Kpim TOro, HUMM NiZTPUMYETLCA
AymKa Wwoao HeobXigHOCTI yperynioBaHHS TEXHO-
NOTi, WO YMOXITMBIIOIOTE MalHIHI Ta 30epiraHHs
KpUNTOBamnOTN B MepeXxi IHTepHET, Y 3B’A3KY 3 UM
mMae OyTu BperynboBaHO i BUKOPUCTAHHS TEXHOSO-
rii 6rnokyenH [3].

B. MNanaHoe i3 cnieaBTopamn (Galanov et al.,
2018) oOrpyHTOBYIOTb HEOOXIOHICTE OYHKLiOHY-
BaHHSI PMHKY KpUMTOBAOTK Mig KOHTporem 3 00Ky
aepxasu [4]. IHWi ny6nikauii npucBAYEHi NUTaHHI0
onogaTtKkyBaHHsA KpuntoanioT. Tak, A. Pam (Ram,
2018) BBaxae, WO 3 TOYKM 30pYy OMNOAATKYBAHHS,
KpunToBarnioTa CyTTEBO Bifpi3HAETLCA Big onoaat-
KyBaHHSA 3BMYaHOI BanoTh, TOMY onepadii 3 Kpun-
TOBanTO MalTb po3rnsgaaTncs sk obMiHHI one-
pauii, i came ue mMae 6yTM OCHOBOK 3AiMCHEHHS
NMOAaTKOBOrO KOHTPOSK 32 KPUMNTOBAMNOTOK Y
aepxasi [5].

BignosigHo, BUHUKaE HEOOXIOHICTb Y BM3HAYeEH-
Hi NPaBOBOro CTaTyCy BipTyarnbHUX akTUBIB i HeJo-
NikiB y X NpaBOBOMY perysnoBaHHi, Lo obymosne-
HO iCHylOYMMM TeHAeHuigaMn [0  neranisauii
KpunToBantoTu. TOMy METOK CTaTTi € OKPeCreHHs
3aranbHOI KOHUenuii neranisauil BipTyanbHUX ak-
TMBIB y NpaBoBin nnowuHi. i HoBuU3Ha nonsrae B
HOBOMY MOMMsAi Ha BipTyanbHi akTMBM Yy YaCTUHI iX
neranisauii. BogHo4yac ocHOBHUMW 3aBOaHHAMU
CTaTTi € aHarni3 NpaBoOBOro peryrnoBaHHA BipTya-
NbHUX aKTUBIB, BW3HA4YEHHs MPaBOBOro cTaTycy
OCTaHHiX, BM3HAYEHHA HEeOoniKiB y BPEryntoBaHHi
BKasaHWX akTUBIB i HaJaHHSA Npono3unuin Wwoao no-
ro yOOCKOHAareHHs.

MpaBoBe peryntoBaHHsA BipTyanbHUX akTUBIB

Mepwmm i OiINCHO BaXXNMBMM KPOKOM [0 pearni-
3auii  UMpoBMX aKTMBIB  CTano  MNpUAHATTS
08.09.2021 poky 3akoHy YkpaiHu "lNpo BipTyanbHi
aktmeun", AKMA Hesabapom Habupae HpuanYHoI
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CUMK i CNPSIMOBaHWUA Ha neranisauito pUHKY Kpwn-
TOBantoT B YKpaiHi, Ta peryntoBaHHSA BCIX CYMDKHUX
npouecis. BpaxoByoun gakTuyHy BiACYTHICTb iH-
LIOi HopMaTUBHOI 6a3un, HOBUIA 3aKOH AINCHO Bpe-
rynioesas Garato BaXnMBUX NUTaHb, O4HaAK Janeko
He MOBHICTIO BMpiWKMB Npobnemy neranisadii [6]. Ak
NNaHyeTbCH, HOBUMA 3aKOH HapewTi BU3HAYUTb
pUaNYHUn ctaTyc Ta gediHidito BipTyanbHUX ak-
TuBiB. 3aKkOH nepeabayvae KOMMNMEKCHE Bperysto-
BaHHSI NMPaBOBIAHOCWH, LLO BUHUKAKOTL Y 3B’A3KY 3
obirom BipTyanbHUX akTuBIiB B YKpaiHi, yepes3 Bu-
3HAYEHHS YYaCHWKIB TaKMX BiOHOCWH, BCTAHOBMEH-
Ha X NpaBoBOro craTycy — npaB i o6oB’A3kiB, a
TakoXX OpMyBaHHSA Aep>KaBHOI NONITUKM B cdepi
006iry BipTyanbHuX akTuBiB [7].

BignosigHo 40 HOBOrO 3akoHy, "BipTyanbHUA ak-
TUB" BM3HAYAETLCA SIK HEMaTepianbHe 6naro, LWo €
00’eKTOM UMBINbHMX NpaB, Mae BapTiCTb Ta Bupa-
XKAETbCHA CYKYMHICTIO AaHMX B €NEKTPOHHIN hopmi. 3
TEXHIYHOI TOYKM 30pYy, BCE OOCUTb MpPaBUSIbHO, TaK
AK (paKTUYHO, BipTYyanbHi akTuBK, Lie KOMM KTEPHUIA
KOA B MporpamMHii 00OMoHLi, KU NpeacTaBneHuin
BnacHow mepexeto. OgHak, 3 HPUOMYHOI TOYKK
30py, Take NOHATTS He A0 KiHUS PO3KpUBAaE CyTb
OaHOI KaTeropii, OCKifTbKM He MpOMnucaHo, K came
cniBBigHOCUTLCA 06’eM (KiNbKiCTb) HEMaTEpianbHO-
ro 6nara Ta moro BapTiCTb, LLIO TAKOX MOB’A3aHO 3
0COBNMMBOCTAMM PUHKY KpUNTOBAIHOT [6].

Takox y 3akoHi nepenbayeHo, Lo BipTyanbHUN
aKkTMB MOXe MocBigyvyBaTU MaMHOBI NpaBa, 30Kpe-
Ma npaBa BUMOTW Ha iHLUi 00’EKTU UMBINbHUX NpaB.
Taka TeXHiIYHa MOXNMBICTb QiNCHO MOXIMBA | AyXe
YacTo peanisyeTbCs Ha MpakTuUi, 3BiACK XK BUCOKA
NonynsipHiCTb Y CBIiTi TexHonorii "énokyenH", oa-
Hak, y NpaBoOBOMY MOni BUHUKAE HGaraTo nporanvH,
NOB’A3aHMX i3 M. 30Kpema, sK BipTyarnbHi akTUBK
CniBBIQHOCATBECA 3 E€NEeKTPOHHUMW AOKYMEHTamM,
SKMM YMHOM L€ BMAMBaAE Ha iX BapTiCTb, SKWN
CTPOK Ail BipTyanbHUX akTueiB B YKpaiHi Towo. TyT
)K€ 3aKOH MPOMOHYe MPUMMITUBHY Knacudikauio Ta
nogin BipTyarnlbHMX akTUBIB Ha He3abesneuyHi Ta
3abe3neyHi [8]. 3akoH TakoX BBIB NpaBOBY HOBENY
JO LMBINbHOro 3akoHOOABCTBA BHECEHHSIM 3MiHU
00 HM3KM 3aKOHOAaBYMX akTiB, 3okpema, Il posain
LineinbHoro kogekcy AonoBHeHo rnasoto 151 "Bip-
TyanbHi aktusn" [6].

Bapto BigmiTuTK, WO nonepeaHi cnpobun Haga-
TW NEBHOro IOPUANYHOrO CTaTycy BipTyanbHUM ak-
TMBaM, 30KpeMa KpunToBarntoTam, Oynu MOBHICTIO
HeBganumu. Mpumipom, y 2014 poui HauioHanb-
HUM B6aHK YKpaiHu B1AaB NIUCT LWo40 NpaBOMipHOC-
Ti BMKOpUCTaHHA B YKpaiHi "BipTyanbHOI Barno-
Tu/kpuntoBantotn"  Bitcoin, age 3anponoHyBaB
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po3rnsggaT Moro K rpowioBui cyporat, 6e3 3a-
Ges3neyveHHss peanbHOK BapTiCTHO, 3 YMOBOK He-
MOXIMBOCTi BUKOPUCTaHHS rPOLLOBMX CyporaTiB aK
3acoby nnartexy, OCKiNbk/ Lie He BignoBigae Hop-
MaM YKpaiHCbKOro 3akoHogascTBa. Bpaxosytoun
npaBoBY Npupoay kateropil "rpowosoro cyporaty”,
Taka nponosuuis Byna He3po3yMminot i hakTUYHO
HEMOXNMBOO A0 peanisauji. MiHicTepcTtBo hiHaH-
CiB, Y CBOI 4epry, BUCYHYO MO3uULi0 Npo Te, Wo
Hapasi He MOXHa BM3HaTK Bitcoin uiHHiCTIO, agxe
Yyepes Moro cknagHy NpaBoBY NPUPOAY BiH HE MO-
Xe ByTun: rpoLoBUMK KOLUTaMW; BankOTOK i nnaTi-
YKHUM 3aC000M iHLLOT KpaiHW; BanOTHOK LiHHICTIO;
€MeKTPOHHUMU  FPOoLINMMA;  LIHHUMKW  nanepamu;
rpowwosmmM cyporatom. [pu ubomy, Bitcoin, pazom
i3 IHWMMW NONYNAPHUMKU KPUNTOBanOTaMU aKTUB-
HO BMKOPUCTOBYETLCS B YKpaiHi 3 NOCTIHUM BUXO-
JOM Ha MiXKHapOOHWUA PUHOK i SIK MNaTikHUI 3acio, i
SK "pearbHi eMeKTPOHHI Y1 anbTepHaTMBHI rpoi”.
Mpu ubomy, Gyno NiAroToBNEHO AEKifbka 3aKOHO-
MPOEKTIB, OAUH 3 AKMX | OyB NpUAHATMI. BpaxoBy-
loun nonepegHi cnpobu BperynioBaHHSA, a TakoxX
SIBHY HEroTOBHICTb YKpPaiHCbKOro 3akOHO4AaBCTBA
00 BperynioBaHHA TakKOro CKNaaHOro MUTaHHS,
BMpOBa)KEHHA HOBOI MPaBOBOI KaTeropii "BipTya-
NbHUX aKTMBIB" € OOCUTb JOMYHUM | NPUAHATHUM
KPOKOM OepXaBu, Xxo4a cam nigxig oo peanisauil
Takol HOBENW BUKMKAE NuUTaHHs [1; 9].

MpaBoBuK cTaTyc BipTyasribHUX aKTUBIB

"oBOpAYM NpO cTaTyC BipTyarbHUX aKTUBIB, He-
00XiAHO 3a3HauuTK, WO 3a HOBMM 3aKOHOM BOHU
He € 3acoboM nnaTexy Ha TepuTopii YkpaiHu Ta He
MOXyYTb OyTM NpegmeToM 0bMiHYy Ha MaliHoO (ToBa-
pn), pobotn (nocnyrun). TobGTO, NMONpu BapTiCHWUNA
XapakTep, eNeKTPOHHI akTUBM He MOXHa Oyae Bu-
KOpPUCTOBYBaTW K NNaTiXXHUA 3acib, Lo CyTTEBO
3BY)XXYE MOXINMBOCTI iX 3aCTOCyBaHHS [7].

BapTo 3ayBaxuTu TakoX, LLO Take PilleHHs He
BignoBigae nepLloyeproBin igel kpunToBanioT, a
TaKoX ige B po3pi3 3i CBITOBOK MPAKTMKOK MPOBIA-
HUX Y chbepi BUCOKMX TEXHOMONIN KpaiH, NpMMipoM
sk CnonyyeHi Wtatn Amepuku Ta AnoHis, ae Bip-
TyanbHi aKTMBW, 3anexHo Big KaTeropii, MOXyTb
3aCTOCOBYBaTUCh K MMaTiKHWIA 3acib, a B AesKMX
BMMNagKax MPUPIBHIOWTLCA OO rpowen i 3anyda-
I0TbCA OO0 rPOLLIOBO-BantoTHOrO o6iry. O3HayeHe
pilleHHs, sk Bkadye H. 303yn4, kpim Toro, € Heno-
rYHMM y 3B’A3KY 3 TUM, LLIO HOBUM 3aKOHOM nepega-
GayeHo perynioBaHHA MiKHapoAHOI cnienpaui y
cdepi enekTpoHHMX akTUBIB, O4HAK, SIK MOXHa 3a-
6e3neunTn ix perynioBaHHA Ha 30BHILUHBOMY PUWH-
Ky, SKLO BHYTPILLHIN pUHOK Byae npautoBaTtn 30-
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BCiM MO iHLLIOMY, 3anuULIaeTbecs He3po3yMinum [9].
MpaBo BnacHoCTI Woao BipTyanbHUX aKTUBIB

HamBaxnueilwow kateropieto, nopsg i3 npaso-
BMM CTaTyCOM BIpTyanbHWX aKkTWBIB, € MNUTaHHSA
npasa BNacHOCTi Ha HUX. Take npaBo HabyBaeTbCA
3a hakToM MOro CTBOpeHHSs (B1aobyBaHHA y Buna-
OKY KPpUNTOBAsOT), BUMHEHHS] Ta BUKOHAHHS npa-
BOYMHY NOB’A3@HOMO 3 HUM NPaBOYMHY, Ha MigcTaBi
HOpMW 3aKOHY abo pileHHa cyady. [daHe npaBo 3a-
CBIiOYYETLCA BOMOAIHHAM KItO4a Takoro BipTyanb-
HOro aKkTuBy, 3 ypaxyBaHHAM BUHATKIB, KOMW BOMO-
JiHHA KHYEeM He 3acBigvye BRacHiCTb ocobu: 3a
YMOBW YTPUMaHHs (30epiraHHa) 4yXoro Krno4a; 3a
BiQNOBIOAHOrO pIlLEHHS Cyay; KONMM KIoY HabyTo
HenpaBoMmipHo [6].

LUloao 3aranbHOro npasa BflaCHOCTI Ha BipTya-
NbHi aKTUBKW, TO BOHO KMacWyHe i BKIOYae BOMO-
AiHHSA, BMKOPUCTaHHA i po3nopsagkeHHsa. OcTaHHe
aeLo obMexXeHo 3aKOHOM Yepes NpaBura BUKOpU-
CTaHHSA BipTyarnbHUX akTuBiB. [pn upboMy, Oyab-siKi
dopmun peanisauii NpaBa BNacHOCTI Ha BipTyanbHi
aKkTmBM QiKCyOTbCA Y cUCTeMi 3abe3neyeHHs 060-
poTy BipTyanbHWX akTuBiB. BignosigHo, sik 3a3Ha-
yae H. lpuwaHoBa, 3akoH TakoX nepenbayae
BNPOBaPKEHHS] CMCTEMU 3abe3neyeHHs! iCHyBaHHSA
i 06opoTO30aTHOCTI BipTyanbHUX akTuBiB [8].

Cucrema gepXaBHUX OpraHiB, BignoBiganbHMX
3a pearnisauito 3aKkoHoAaBCTBa NpPo BipTyanbHi
aKTuBM

Akwo Gpatv oo yBarn LOPUAWYHI Ta NPaKTUYHI
acnekTu neranisauii BipTyanbHUX akTUBIB, @ TaKOX
HeoOXigHICTb peanbHOi OpraHisauii Ta 3abesne-
YeHHs1 (DYHKLIOHYBaHHA NIAKOHTPOSbLHOrO Aepasi
PVIHKY KPMUMTOBAIOT, TO MOXHa 3p06UTU BUCHOBOK,
LLO Le OyXe CKnagHi npouecu, siki B paMmkax HOBOI
Ons gepkaBu NomniTMkM NoTpebytoTb SIKICHOro me-
HeMKMeHTy. BignosigHo, 3akoH nepepbaymB cuc-
Temy [iepXaBHNX opraHiB, siki 6yayTe peanizoByBa-
Tn pecopmy.

Ak 3asHavaoTe O. Onexosa Ta O. BuwHeschb-
kuin, MiHictepctBo Ta KomiTeT 3 nutaHb UudpoBoi
TpaHcdopmauii YKpaiHu BU3HA4YeHi HOBUM 3aKo-
HOM rOSTIOBHUMMW perynaTopamu puHky [7]. Minictep-
CTBO 3 NMUTaHb LMGPOBOI TpaHcdopmauii Ykpaiiu
(mani — MiHuundopw), BignosigHO 0o 3akoHy YKpaiHu
"lMpo BipTyanbHi akTMBK", € LieHTpanbHUM OpraHoMm
BMKOHABYOl BNaau, WO pearnisye aepxaBHy nomnitu-
Ky Y ccpepi 06opoTy BipTyanbHMX akTuBiB [6].

HauioHanbHun 6aHk YkpaiHn Ta HauioHanbHa
KOMicisi 3 UiHHMX nanepiB Ta )OHAOBUX PUHKIB Ta-
KOX perynioTb AesKi MUTaHHSA WOoao BipTyanbHUX
aKTuBIB, BigHECeHi [0 X KoMneTeHuil 3aKkoHoMm [7].
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Kpim Toro, HopmaTtMBHMM akToM nepenbadeHi n
iHWi Oep)kaBHi OpraHm B MeXax CBOIX MOBHOBa-
XeHb Ta B NOpsaKy, BM3HayeHoMy KOHCTUTYyLiE
Ta 3akoHamu YKpaiHu, Ta BignoBiganbHiCTb nocTa-
YarnbHUKIB NOCMyr, NOB’A3aHMX 3 06OPOTOM BipTya-
NbHUX aKkTuBIB [6].

MepeniyeHi opraHn Ha eTani BNPOBaMKEHHS Ta
peani3auii HOBOro 3akOHO4ABCTBa MalTb LLOHAK-
MeHLLE niB POKy AN MiAroTOBKM HeOoOXiaHOiI Hop-
MaTMBHO-MPaBOBOI OCHOBM (psifly MiA3aKOHHUX aK-
TiB), @ TaKoX CTBOPEHHS MaTepianbHOi 6a3sun i
3abe3neyeHHs opraHisauii i yHKLUiOHYBaHHSI BCiX
npoLieciB 3rigHO 3 HOBUM 3akoHodaBcTBoMm [10].

BpaxoBytoun 03Ha4YeHe Ta HasiBHi nporanvHu B
HOBOMY 3aKOHi, 30Kpema LWoAo0 AeTarnbHOCTI per-
NTaMeHTaLil BENMKOI KiNbKOCTI TEXHIYHUX OeTanewn
Ta BiACYTHOCTi HEODXigHUX MaTepianbHKX i npoLe-
CyarnbHUX HOPM, BUPILLMTA Lie MOBWHHI BU3HAYeHI
opranu i, B nepLuy vepry, MiHumdpm [10; 11].
CypnoBa npaktuka y cepi obiry BipTyanbsHux
aKTuBiB

[Monpu BiACYTHICTE HOPMATMBHOIO perynoBaH-
HS JOBrMIM Yac B YKpaiHi Hapasi cknanacs 0ocuTtb
3MICTOBHA cyaoBa npakTuka y cdepi obiry BipTya-
nbHUX akTueiB. 3okpema, H. 303yns Bigmivyae Ha-
CTYMHI cnpaBu Ta IOpUANYHI NpeLeaeHTH.

Cnpasa Ne 750/727/15-k Big 30.01.2015 poky,
e B yxBani npo TMMyacoBui JOCTyn Ao peyen [e-
CHSIHCbKWMI panoHHMIW cyd M. YepHiroBa BU3HaumB,
LLIO BUMYCK Ta 06ir kpuntoBantoTh BiTKOIH Ha Tepu-
Topii  YkpaiHm  3abopoHeHun. CnpaBa  Ne
753/599/16 Big 12.10.2016 poky, B ki Anensauin-
HUA cya M. KuneBa y UMBIMbHIA cnpasi BU3HA4YuMB,
wo Bitcoin He € pivuto BignosigHo 0o cT1.179 Uusi-
NbHOro Kogekcy YKpaiHn Ta He Mae O3HaK maTepi-
anbHOro CBITY, @ TaKoX, LLO BiH HEe € NPOoAaYKLIEt.
Ha ocHoBI UbOro, cya He 3a40BOSIbHUB MO30BHI
BMMOTM/ NpO 3000B’sA3aHHA nepegaTn ToBap Yy BuW-
rnagi uncpposol npoaykuii Bitcoin [9].

Cnpasa Ne 820/5120/16t0 Big 13.10.2016 poky
LOoAO cKacyBaHHA MNOOATKOBOI KOHCymnbTauii, ae
XapKiBCbKUN  OKPY>KHUIW  aMiHICTpaTUBHUIA  Cya
BCT@HOBUB, LLO onepauji 3 0OMiHy 3BMYalHUX Ba-
ntoT Ha Bitcoin BinbHi Big nogaTtky Ha AodaHy Bap-
TiCTb, 30Kpema, nocunaruucb Ha piweHHs Cyay
cnpaBegnmeocTi €C "Xepgksict npotu LUseuii" Big
22.10.2015 poky. CnpaBa Ne 759/11642/17 Big
03.08.2017 poky, ge CBATOLMHCHLKAN pPaviOHHWIA
cya M. Kueea nocraHoBuMB yxBarny npo TMM4acoBun
AOCTyn OO peyen, B sikOMy, 30Kpema, 3pobus Bu-
CHOBOK, LLI0 0COOK nepecrnigyBann ocobucTy Kopu-
CnvBYy 3aLikaBMneHiCTb 3 METOK BUrOTOBMEHHSA Ta
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eMicil rpooBmKx cyporaTiB KpuntoBantoTh Bitcoin,
BMNYyCK Ta obir sikoi Ha TepuTopii YkpaiHu 3abopo-
HeHun [9].

3acnyroBye Ha yBary npakTuka KpuUMiHarnbHOro
CYOO4YMHCTBA, MOB’'AA3aHa 3 KpunToBaniTamu. 3a-
ranom y 2017—2018 pokax npaBOOXOPOHHI OpraHu
NpoBENN BENMKY KiNnbKiCTb OBLUYKIB Ta BUNy4unu
Barato KOMM'HOTEPHOI TEXHIKMN Y OCID, siki NOB’sA3aHi
3 obirom KpunTOBanoTW, 30Kpema ii BMOODyBaH-
HAM, 3 MOA4ANbLUOK i KOHBEPTALIED B €NEKTPOHHI
rpowi. Baxnmeo, WO SIK B UUBISNIbHMX, TaK i B KPUMI-
HamnbHKX crpaBax y cygax "ManHiHr" (BuaoOyTok)
KpMNTOBarOT, @ TakoX onepadii 3 HUMK, He € npe-
OMETOM CyAOBOro po3rnsgy, oAHak BiOHOCATbCSA
00 3Ha4vywmx ansa cnpas o6cTaBuH. 30Kkpema, Kpu-
NTOBaNOTK Ta ix 06ir NoB’si3aHi 3i BYNHEHHSIM 3110~
UYMHIB i3 HAPKOTUYMHUMK 3acobamu, HEe3aKOHHUM
obirom 36poi, kpagikkamu, BUMaraHHAM, Luaxpanc-
TBOM Towo. OcobnmnBoO ckrnagHMMM Ons NpaBoOXo-
POHHOI CUCTEMW CTanu 3M0YMHM 3 neranisauieto
HeneranbHOro NpuobyTKy Yepe3 ManHiHr, Wo Yepes3
BiCYTHICTb HOPMaTUBHOI 6a3n He 403BONMITO NpW-
TAMHYTW A0 BiAMNOBI4ANbHOCTI BUHHWUX OCiO. B iHWwNnx
BUNagKax, KpUNToBamoT YM onepadii 3 HAMKU BU-
KOPUCTOBYIOTLCSA K TOBap 4uM 3acib nnartexy, 3a
aHanorieto 3 OaHKIBCbKUMW KapTKaMu 4M enekT-
POHHUMM rponma [1].

3aranbHui aHani3 cygoBoOl NMPaKkTUKU CBIgYUTD,
LLIO Yepe3 BiACYTHICTb HOPMATMBHOI OCHOBM B MO-
AiOHMX cnpaBax cyau NpUAMaloTb Pi3Hi pilLeHHs, a
B JesIKMX BMNaaKkax BOHM B3arani "obmexxeHi" 3ako-
HOM i HE MOXYTb MOBHOLLIHHO NPUAMATH PiLLIEHHS.

Heponiku 3akoHogaBcTBa NPO BipTyarnbHi akTMBU

Axkwo aHanisyBaty HOBe 3aKOHOOABCTBO 3ara-
noM, 30KpemMa B KOHTEKCTi TEXHIYHOI CTOPOHM Mu-
TaHHA, TO MOXXHa BU3HAYUTU KiflbKa rofIOBHUX NpPoO-
6rnem. OCHOBHOK 3 HUX € TMUTAHHA "pUHKY
undcpoBux akTmeis". HoBuin 3akoH nepeadadyae io-
ro CTBOPEHHSA B YKpaiHi, a TakoX MixkHapogHy cris-
npaul, O4HaK TakMA PUHOK BXE [OaBHO iCHye, i
cchepa Moro CycnifibHUX BIQHOCKMH 3HAYHO LUMPLUA,
H>k nepegbadvae HoBa nNpaBOBa perfamMmeHTauis.
3Biacu crigyoTb i BCi HACTynNHi npobnemu.

Mepw 3a Bce, 3anMWAETbCA HEBUPILLEHMM MK-
TaHHA OPUONYHONO CTaTycy UMdPOBUX aKTUBIB.
MpuiiHATa pernameHTauis NOBHICTIO BiOXMNSETLCA
BiJ, MepLuoYeproBol 3adyMKM Ta igei Kpuntosasio-
TW, @ CaMe BUKOPUCTaHHS il K ToBapy Ta nmnatixk-
Horo 3acofy, Npu LUbOMY, Take ii 3aCTOCyBaHHS Ha-
pasi € AyKe MNOWWUPEHUM i MONYNAPHUM $SK Y
neranbHOMY, Tak i He3akoHHOMY 00iry. 3Biacu, fk
3a3Hayvae . JlackiBCbKkuin, HOBMIN 3aKOH HE perynoe

ISSN 1995-6134

" NOSIOBMHWU OXOMIIEHOro MUTaHHSA, 30Kpema LWoao
BMOOOYTKY Ta BMKOPUCTaHHS KPMNTOBAmT, a 6e3
NOBHOI Ta SAKICHOI X neranisadji Sk nnaTiKHOro 3a-
coby 1 eKOHOMIYHOT OauHMLI Npo NoByaoBY i dyH-
KUIOHYBaHHA OepXaBHOI NOMITUKN LUppoBMX akTu-
BiB MOXHa Tifnbku MpisaTtu [12].

[HWwa BaxxnmBa npobnema noe’sisaHa 3 iCHyBaH-
HSAM "4OpHOro obiry BipTyanbHUX akTMBIB", NPO Ha-
SIBHICTb SIKOrO CBiyaTb YMCNEHHI hakTopu, 30Kpe-
Ma BiOOMOCTI 3 mpkepen MacoBoi iHopmauii, gaHi
NPaBOOXOPOHHMX OpraHiB, CyA0Ba NpakTuka TOLLO.
Kpim TOro, kpuntoBantoTa € 3acobom Ta iHCTpyme-
HTOM, a iHKONKN 1 NPeaMEeTOM BYMHEHHS MpaBorno-
pyweHb. Mpumipom, 1i TexHiuHi ocobnueocTi 3a-
6e3nevyoTb AyXKe WBUAKUA Ta 3axXULLLEHWUIA 0Bir no
BCbOMY CBITY, LLO CNPUSIE NOSBI Pi3HNX HE3AKOHHNX
chiHaHCOBMX CxeM Towlo. BupiweHHa aaHoi npo-
6rnemun nNoTpebye He nuvLle NPaBOBOI pernameHTa-
uii, a 1 BNNMBY AepXaBu, 30Kpema, B ranysi none-
peoKeHHs1 Ta nNpoTuail HEe3akoHHUM diaMm 3
Kpuntosantotamu [1].

Mopsag i3 UMM, HEBMPILLEHMM € NUTAHHA BigNo-
BiJanbHOCTI B CyCMiNbHMX BigHOCMHaX, NOB’A3aHNX
i3 umdpoBumMM akTMBamun. 3okpema, HeobXxigHo
BperynoBaTn KpuMiHanbHy, agMiHICTPaTUBHY i LK-
BiflbHY BiANOBIgANbHICTb.

Takum 4YMHOM, BUHWUKAE OO’eKTMBHA HeobXia-
HICTb BW3HA4YeHHS poni Aep)kasu B nonituui umd-
poBUX (BipTyanbHUX) aKTUBIB He nuLle AK crnocobis
noceigvYeHHA npaBa, a U KpuntoBanoT. [depxasa
Ma€e cTaTh NMpoBigHUM Cy0’€KTOM TaKuMX NpaBoBig-
HOCMH i 3abe3neunTn He TiNbKM MartepianbHO-
npaBoBe, a N NPakTU4HO-QYHKLIOHaNbHe peryrnto-
BaHHS BKasaHoi cdepu. Lle Bignosigae iHTepecam
AK AepxkaBu Ta 1i 3apyOikHUX NapTHepiB, Tak i ba-
raTbox isNYHKX i LOPUANYHMX OCiIO B YKpaiHi.

[oceia iHWnX gepxaB Woao BperyrtoBaHHA
NUTaHHA BiPTyanbHUX aKTUBIB i npono3udii 3
YAOCKOHaneHHsi OCTaHHbLOro B YKpaiHi

3 aHanisy nonitMkn Ta JOCBigy NPOBIgHUX Aep-
XaB CBITY LOA0 KPUMTOBANT MOXHA MNOMITUTU
YeHux Wtatax Amepukn, AnoHil, I13paini, Lsenuya-
pii kpUNTOBaNOTM € MNaTikHMUM 3acoboMm, 3a cTa-
TycOM nodibHiM [0 rpowen i 3anyvyeHuMMm Jo
BifTbHOro rpoLoBoro obiry. Y uux gepxasax 3ako-
HOOABCTBO SIKICHO BperynbOBYE MPaBOBMIA CTaTyC
KpMNTOBantoT Ta Cyb’eKTiB, AKi iX BUKOPUCTOBYHOTb,
a Takox ob6ir LMdpOBUX aKTUBIB.

BigmiHHOO € nuwe noniTrka onogaTKyBaHHS,
30Kpema, LLIoAOo Toro, ki aii obknagaTbea nogat-
Kamu Ta 30opamu, i, BigNoBiAHO, 3a AKMMN CTaBKa-

33

Forum Prava, 2021. 69(4). 29-36
(Research Article)



2021-4

MKW, WO OOYMOBMNEHO OCOOMMBOCTAMM MONITUKM
KOXXHOT OKpeMoi aepxaBu. Ak BMAHO, nogaTtkoBa
noniTmuka mMae Micue y BCiX BUNagkax i € gyxe Bax-
NMBMM acnekToM neranisauii kpuntosanoT. Kpim
TOro, BapTO BiAMITUTN aMepuKaHCbKUI [0CBIg i3
3axucTy "Kypcy" kKpunTtoBamnioT. Tak, ocobnmBOCTi
UMdPOBMX aKTMBIB Ta PUHKY iX 0Biry Ha mpakTuui
npu3BeNn o Toro, WO iX Kypc (BapTiCTb) 3anexuTb
Bif, 3HAYHOI KifbKOCTI dhakTopiB, y TOMY YMcHi Noni-
TUYHUX | EKOHOMIYHMX YMHHWKIB, Yepes Lo BUHUK-
na HeobXigHICTb NigTPUMaHHS BIGHOCHOT BapTiCHOI
cTabinbHOCTI B iHTepecax YCiX YYacCHUKIB PUHKY.
Taky dyHKuUito, sik 3a3Hadvae H. 3o3ynsa, B Cnony-
YyeHux Ltatax Amepukun BukoHye Komicia 3 LiHHUX
nanepis, Aka LNSAXOM agMiHiCTpaTUBHO-yNpaBniH-
CbKMX 3acobiB perynioe Le nNuTaHHs, 3abeanedye
yHKUiOHabHY CTabINbHICTb KypCy KPMNTOBASOT i
HaBIiTb BUKOHYE NPABOOXOPOHHI QoyHKLi [9].

Tomy, BBaXKaeMO 3a HeoDXigHe B3SATU 4O yBaru
aMepuKaHCbKUA O0CBig, OCKiNbkM B YKpaiHi pery-
NOBaHHA Kypcy KPUMNTOBANIOT, K i OnogaTKyBaHHS
BipTyanbHUX akTUBIB, 3anuvaeTbCs BiOKPUTUM,.
OuyeBnaHO, WO 3a3Ha4veHi 3axoguM € HeobxigHMMu
AK ANs HOPMarbHOro (PYHKLIOHYBaHHS PUHKY, TaK i
ONs NOCUNEHHNA OePXXaBHOMO 3axXUCTY i BNMAMBY Ha
pyvHKYy KpunToBanoT. Kpim TOro, € HeobxigHicTb
3afiiT YNOBHOBaXeHi AepXaBHi opraHu i Ansa 3a-
XUCTY MOHETapHOI NoniTuKM YKpaiHu, nonepeams-
WM HaaMipHi BIATOKM OepXaBHUX (piHaHCIB, a Ta-
KOX rpoLLen Ta iHWKX MartepianbHUX LiHHOCTen 3a
MEXi AepXXaBu 3a BUKOPUCTaHHS LMAPPOBUX aKTMBIB.

[o BperynioBaHHA cTaTyTy KpuntoBanoT B Yk-
paiHi BaXXNMBO TaKOX BIOHECTU MUTAHHSA 1X Krnacu-
dikauil Ana nonepemkeHHs1 HENPaBOMIPHUX Ai Ha
pUHKY KpuntoBantoT. [pumipom, CborogHi noum-
peHnM € siBuLLe "iHTepHeT-ckamy", nig akuM posy-
MIiETbCS1 LIAaXpancTBO B KibepnpocTtopi. KpuntoBa-
MIOTU 3a CBOEK NpUMPOAOHD ideanbHO NiAXoasiTb
OJ151 BUKOPUCTaHHS B PI3HNX LLAXPanCbKMUX CXemax,
NpuMipomM CTBOpPEHHsT "dcbenkoBux" (HepeanbHuX,

CMUCOK BUKOPUCTAHUX DXKEPEN
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HepyHKLiOHaNbHMX) KpMNTOBAaNKOT i iX noganbLuoi
peanisauji Ha puHKy Towo. Lle Takox notpebye
OEPKABHOMO KOHTPOIMIO LUMAXOM CTBOPEHHS Aep-
)KaBHOIO PEECTPY BCiX BipTyanbHUX akTUBIB i3 BU-
KOPUCTaHHAM CYMIiXKHOI TexHosorii "0rnok4yenH", aka
Hapasi aKTMBHO BMNPOBAaMKYETLCA B Pi3HMX ranyssax
aepxasu. Lle, gk 3asHavae |. JlackiBcbkuin, € npu-
BOOOM ANSA CTBOPEHHS CUCTEMW Knacudikauii um-
(PpOBMX aKTMBIB 3a PisHUMU KpuTepiamu [12].

LLlogo nepcnektvB neranisauii KpyntoBanoT B
YKpaiHi, TO MNEepPCneKkTUBHOK € KOHLEMLis CTBO-
PEHHST BITYM3HAHOI AepXkaBHOI KpunTosantoTu. Lle
OCTaTOYHO 3aKpinUTbL CTabinbHy MONITUKY OepXxa-
BMW, @ Y NOEOHAHHI 3 BUBaXXEHOK MOAATKOBOK MOri-
TUKOO, YKpaiHCbKa KpunToBamnoTa Moxe 3abesne-
ynTK YKpaiHi AKicCHe eKOHOMIYHE 3pOCTaHHS.

BucHoBku

1. Neranisaujs BipTyanbHNX akTUBIB € HEOOXia-
HOO A1 YKpaiHCbKOI MpaBoBOi cMCTEMU. HUHILLHIN
obmexeHun nigxio 0o neranisaudii He OXonnoe
3HaYHY YaCTUHY BaXKMMBUX CYCMINbHUX BigHOCKH Y
chepi kpuntoBantoT. Jleranisauis NOBMHHA BUWTU
32 MEXi BMKIIOYHO BCTaHOBJIEHHSI NPaBOBUX CTa-
TYCiB y4aCHWKIB NpaBOBIOHOCWH i OpiEHTYBATUCH Ha
iCHYIOMY OpUMANYHY NpakTUKy YKpaiHu Ta 3apy0ix-
K8,

2. ns ycniwHocTi HoBeni3auil Hawoi npaBoBOI
CUCTEMU LWOA0 KPUMTOBAMOTKU HEODXIQHO OHOBUTU
iCHyloue 3akoHoAaBcTBO. Jleranmisauia kpunTtoBa-
noT B YKpaiHi CTaHOBUTL iHTEpec aepxasu Ta di-
3UYHUX | FOPUANYHUX OCI6.

KoHdonikT iHTepeciB

ABTOpU CTaTTi NOBIAOMMSATL NPO BIACYTHICTb
Oyab-AKoro KOHMNIKTY iHTepecis.

Bwupas BaAYHoOCTi

HocnimpxeHHs He oTpumarno diHaHcoBOI NiaT-
PUMKM 3 BOKY HOPUANYHUX YK i3NYHKX OCiD.
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MNoctaHoBka npo6nemu. CTaHOBNEHHS NPaBOBOI AEPXaBW XapaKTEpPU3YETHCSH CTBOPEHHSAM Takoro rpoMafsHCLKOro CO3y,
SKWIA He TiNbKW IPYHTYETLCA Ha NPaBi | 3aKOHi, ane N BCTAHOBMIOE CNpaBeAnMBIIA BanaHc Ta, B NEPLLY Yepry, r'yMaHHi B3ae-
MOBIZHOCWHM MiXX OpraHami AepXaBHOi Bnaay Ta 0coboto. Ha npakTuLi CYMHIBHOK € HasiBHICTb LbOro0 fianory Mix rpoma-
ASHCBbK/M CYCMiNbCTBOM Ta [AEPKaBOK Y 3anpoBaKEHHI NPOTMENIAEMIYHIX 3ax0giB i3 3anobiraHHs MOLUMPEHHIO NaHaeMmii
COVID-19 B YkpaiHi. 3aebinbLuoro Takuit gianor BinbyaeTbCs y pisHNX hopMax peanisaLi NoAMHOK CBOIX NpaB, iHTEpeCiB
Ta cBo6oa. MeTor CTaTTi € BU3HAYEeHHS NPaBOBOI NPUPOAK KOHLLeNLT (hyHAaMeHTanbHUX npas NIOAUHU, OCHOBHY yBary 3
AKX MPUAINEHO NPUBATHOCTI, 3aDOPOHI BTPYYaHHs B MPUBATHE Ta CiMEIHE XMUTTS | KOHGbiaeHuinHocTi. Ha npuknagi cutyauii
3 MOLLUMPEHHAM KOPOHaBIPYCHOI XBOPOOU Ta 3anpoBamKeHHAM NPOTUENIAEMIYHIUX 3aX0AIB BUCBITNEHO NpaKTUYHWMA bk pea-
nisauii npaB MAUHKM | TPOMaASHUHA, rapaHTii Ta iX 0OMEXeHb, a TaKOX NEPCMEKTVBY YOOCKOHANIEHHS IHCTUTYTIB 100 3a-
xucty abo MiHiMi3aLi BTpyyYaHHs opraHamu aepxaBHoi Bnagu y crpasesnueuii 6anaHc iHTepecis. Metoau. BukopuctaHo
JianekTu4Hui MeToa aHariay akTiB HaLioHarbHOro 3aKoHO4ABCTBA Ta NPaKTUKK IHCTUTYTIB cyaoBoro 3axucty €C y KOHTeKC-
Ti AOUiNBHOCTI KapaHTUHHUX 0OMEXEHb Ta BCTAHOBNEHHS! 3aKOHHMX i MPOMOPLMHUX NpoLeayp, NOPIBHAMNBHO-NPABOBUA Ta
(hopmarnbHO-IOPMANYHUIA METOL HagaB 3Mory AOCTIgNTW 3MICTOBHE Ta (YHKLOHANbHE HanOBHEHHS KOHLEMLT OCHOBHMX
npaB Ha MPUBATHICTb, KOH(MIAEHLIMHICTb, 3aXMCT Bif BTPYYaHHS Y CIMENHE Ta NPUBATHE XMTTH, @ TakoX MOXIIUBOCTEN iX
0BMexeHHsl, MeToA MOJEemNoBaHHs — Ans hopMyrioBaHHS NPOMO3WLii ANS 3aKOHOAABLA Ta ypsdy Lofo 3abesneyeHHs
cnpasesnueoro 6anaHcy y koHdnikTi iHTepecis. PesynbTat. BctaHoBneHo, Lo obmexeHHs npas i cBoBoA, 3aKOHHUX iHTe-
pecia 0cobu Byno 3gincHeHo 3aana 3anobiraHHs nowwmpeHHio naHgemii COVID-19 B YkpaiHi, npoTe Yepes Moro HecaHKLio-
HOBAHICTb Ta HEAOCTATHIO NMPABOBY PErnameHTaLjlo, @ TakOX HECBOEYACHICTb BCTAHOBIIEHHS Ta OHOBREHHS NPOTUENigeMiy-
HWX 3aX0AiB, BIACYTHICTb AeTarbHUX NOPSAKIB IX pernameHTalii Npu3Beno 4O NOTpLEHHS CuTyalil Yepes NopyLUEHHS!
NPONOPLIMHOCTI MiX METOH), L0 CTaBWTb Nepen Cobok AepxaBHa Ta iHTepecamm cycninbCTea. Yepes HasBHICTb BaraTbox
NpaBoBWX KOMi3ili Ta NporanuH y 3aKOHOAABCTBI MOXHA KOHCTATyBaTW MOPYLLEHHS OCHOBOMOMOXHWX MPUHLMMIB NpaBa Ta
CBaBiNbHWA XapaKTep Aill Jeskx opraHiB fepxaBHoi Bnagu. BUcHoBKW. BCTaHOBNEHO, Lo peanisauis B YkpaiHi npoTueni-
AeMidHuX 3axogie B pamkax naHgemii COVID-19 obmexye 0CHOBHI npaBa i cB06OAM, NPOTE BOHM He 30BCIM BiAMOBIgalTh
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MocTaHoBKa Npobnemum

ISSN 1995-6134
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BUMOraM NpPOMOPLIMHOCTI, 3aKpInneHoro Ak i y €BPONenchKii KOHBEHLUT 3 NpaB MtoauHK, Tak iy KoHCTUTYLIT Ykpaiku, amxe
HaBITb 3a4/19 3a[0BOJSIEHHS 3aranbHOCYCMINbHOI HEOOXIAHOCTI HE MOXHa BM3HATX OBrPYHTOBAHWUM HENpOMopLjiHe BTPY-
YaHHS B 0COBMCTMIA NPOCTIP MIOAVHM, NOPYLLYIOUM HOr0 KOH(IAEHLMHICTb, NPUBATHICTL. TOMY AOLINBHUM € BperyroBaHHs
iX B YMOBax BBe[EHHS Ha3BUYANHOrO CTaHy Ta BrIOPSAKYBaHHS YCiX 0BMexeHb, 3anpoBaKeHHs HOPMAaTUBHO-NPABOBUX
akTiB, L0 YHichikyloTb iX peanisauito Aa cryryBaTMyTb rapaHTOM JOTpUMaHHs 6anaHcy Mix iHTepecamu OXOPOHMW 300POB's
HaLji Ta npaBamu, cBobogaMm Ta iHTepecamm NOAUHK | FPOMafsHUHA.

Knroyoei cnosa: obmexerHs npas; 2apaHmii 3abe3neyerHs npas; npasa i caob0odu NOUHU; Npaso Ha

npusamHicmb; npago Ha KoHIOeHUilHicMb; MXHapoOHi cmaHOapmu

sksksk

Problem statement. The development of the law-based state is characterized by the creation of such a civil union, which is
not only based on the right and the law, but also establishes a fair balance and, above all, humane relations between public
authorities and the individual. In practice, the existence of this dialogue between civil society and the state in the implemen-
tation of anti-epidemic measures to prevent the spread of the COVID-19 pandemic in Ukraine is questionable. Such dia-
logue is mainly in various forms of human realization of their rights, interests, and freedoms. The article's purpose is to de-
termine the legal nature of the concept of fundamental human rights, which focuses on privacy, the prohibition of
interference with private and family life, and confidentiality. The situation with the spread of coronavirus disease and the in-
troduction of anti-epidemic measures highlights the practical side of the implementation of human and civil rights, guaran-
tees, and restrictions, as well as prospects for improving their protection or minimizing interference by public authorities in a
fair balance of interests. Methods. We have used the dialectical method of analysis of acts of national legislation and prac-
tice of EU judicial protection institutes in the context of expediency of quarantine restrictions and establishment of legal and
proportional procedures, comparative legal and formal legal method allowed analyzing interference in family and private life,
as well as opportunities to limit them, the method of modeling — to formulate proposals for the legislature and the govern-
ment to ensure a fair balance in conflicts of interest. Results. It was established that the restriction of rights and freedoms,
legitimate interests of the individual was carried out to prevent the spread of the COVID-19 pandemic in Ukraine, but due to
its unauthorized and insufficient legal regulations, as well as late establishment and renewal of anti-epidemic measures led
to the deterioration of the situation because of lack of detailed regulations and the lack of proportionality between the pur-
pose of the state and the interests of society. Due to the presence of many legal conflicts and gaps in the legislation, it is
possible to state violations of fundamental principles of law and the arbitrary nature of the actions of some public authorities.
Conclusions. It has been established that the implementation of anti-epidemic measures in Ukraine within the COVID-19
pandemic restricts fundamental rights and freedoms, but they do not fully meet the requirements of proportionality enshrined
in both the European Convention on Human Rights and the Constitution of Ukraine. Disproportionate interference in the
personal space of an individual, which violates his or her confidentiality and privacy, cannot be considered justified. There-
fore, it is expedient to regulate them during a state of emergency and to regulate all restrictions, to introduce regulations that
unify their implementation, and serve as a guarantor of the balance between the health of the nation and the rights, free-
doms, and interests of person and citizen.

Key words: restriction of rights; guarantees of rights; human rights and liberties; right to privacy; right to

confidentiality; international norms

3YETbCA LWWIMAXOM BUCYHEHHA MO30BHUX BUMOI 00

B cyuacHii YkpaiHi o6paHo Kypc Ha possuTok | AEPXaBu Ta il opraHis, 3axucTy npaea 0cobm y cy-

npaBoBoi gepxaBu. Lle osHauvae, wo B YKpaiHi
CTBOpPIOIOTLCA B3aEMHiI nNpaBa Ta 060B’si3kn, opra-
HI30BYETbHCS1 B3aEMHa BigMNoOBiAarnbHIiCTb CycCnifbCT-
Ba, AepXaBu Ta oKpeMux ocib. BignosiganbHicTb
ocobKn nepen OepXaBo iCHye Mpu Oyab-sikomy
TUNi AepXkaBu, WO BUSBNSETLCS Y AOTPMMAHHI ne-
BHMX 3abOpOH, Hanpuknag, woao 3abopoH CTBO-
peHb HE3aKOHHUX 30pPONHMX (HOpMyBaHb, BUWKO-
HaHHs OOOB’A3KiB, 30Kpema, cnnatyM nogarkie, a
TaKOX HECEHHS TArapsa obMexeHb y pasi npaBomno-
pyweHb. Arne TinbkW y NpaBoBii AepaBi iCHYE Bia-
noBidanbHICTb AepXaBHOi Briagn nepeg ocoboto y
pasi NopyLleHHA AepXXaBoto npas, cBOOOA i 3aKOH-
HUX iHTepeciB ocobwn. Lis BignosiganbHicTb peani-

Ai, y TOMy 4ucni, 1 y MibKHapOA4HUX CyQoBMX opra-
Hax. KoHCTUTYyUioOHanicTn OoXo4saTb BUCHOBKY, LLUO
npy YCKNagHEeHHi B3aeMO3B’A3KIB MK CyCrinbCT-
BOM i 0cOb0t0, rpoMagsaHNMHOM Ta AepXKaBoto, iHaW-
BiQyyMOM Ta KONEKTMBOM iXHi iHTepecu Ta npo-
6nemun ctatoTb 6inbl B3aemMo3aneXxHuMmn i Yepes
Lue nigBuyeTbCa B3aeMHa BignosiganbHicTb. Ha-
TOMICTb, 3a3HauyeHi sABMLa i npouecu, Kpim rnmnbo-
KOro OCMMCIIEHHS!, NOTPeOYOTb y3aranbHEHHS Ta
BigobpakeHHs y 3aKOHOAaBCTBi.

TunoBMMK pucamu NPaBoBOI AepXaBu, Ha AyM-
Ky A.€. LLleeyeHka Ta A.B. CtapocTioka, € BUOKpe-
mneHa k. Jlokkom, |. Kantom, XK K. Pycco, L. J1.
MoHTecK'e koHUenuia, Wo MicTUuTb B cobi Taki
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0O3HakKW, AK: a) BEPXOBEHCTBO i MaHyBaHHS MpaBo-
BOro 3akoHy; 6) MOCTiliHe CTBEpPAKEHHSI CyBEpEHi-
TETy Hapody, siK €OWHOro [Kepena nep)KaBHOI
BMaaw; B) NOAiN Briagy Ha 3akoHoAaB4y, BUKOHAB-
4y Ta cydoBy; r) 3abeanedyeHHs npae, cBobos, 3a-
KOHHUX iHTEepeCiB NIOOUHM i rpoMagsiHUHA, BUKO-
HaHHA HUMKW CBOIX OBOB’A3KIB nepen iHWMMU
noabMn, OepXKaBoo i rpoOMafsaHCbKUM CyCnifnbCT-
BOM; I') yperynioBaHHA B3aEMOBIAHOCUH MK OCO-
0010 Ta Aep:KaBoto, I'PYHTYHOUUCH HA NpUHLMNI: A0
3BONEHO BCe, WO He 3abopoHeHo — ansi ocib, a
AepXaBHUM opraHam — TiNbku Te, WO NpsIMO O0-
3BOMEHO 3aKOHOM; [) B3aeMHy BianoBiganbHICTb
ocobu 11 aepxxaBu, BignoBiganbHICTL Aep)kaBu ne-
pea rpoMagsaHCbLKUM CYCMifibCTBOM; €) ePEKTUBHY
OpraHi3aLito KOHTPOMO Ta HarnNaay 3a 34iINCHEHHAM
3aKOHIB i pexxMMy 3aKOHHOCTI [1, ¢.68—69].

Ak 3a3naunnm J1L.A. KacuHiok i E.A. MenbHuK,
NnpaBoBa AepXaBa € HidMM iHWKuM, siK hopmoto op-
raisadii v gisnbHOCTI AepXXaBHOI BNaaw, sKin Brac-
TUBI AEMOKPaTUYHUIA PEXMM KOHCTUTYLIMHOrO npa-
BMiHHA N 3aKOHHOCTI, BEPXOBEHCTBO MNpasa, MoAin
OEPXaBHOI Briagn Ta B3aEMHUIN KOHTPOSb BNagHUX
rinok, B3aeMHa BignoBiganbHICTb AepXkaBun 1 ocobn,
BM3HAHHS, rapaHTyBaHHA Ta 3abe3neyeHHs1 OCHOB-
HKX NpaB NAMHY Ta rpoMagsHuHa [2, ¢.28).

Mpy UbOMY BU3HAHHA OOMIHYKOYOI poni npasa
He 3aBXOW CBiOYUTb, L0 Taka AepXaBa € npa.o-
Boto. A.B. BoukoBuin 3a3Ha4vae, IO He BCAKUA 3a-
KOH MOXe OyTW NpaBOBUM SIBALLEM, @ TOMY (PaKT
OOTPUMaHHS NPUHLMIY BEPXOBEHCTBA 3aKOHY LLUE
He € OOCTaTHIM CBIiOYEeHHAM HasiBHOCTI MpaBOBOI
aepxasum [3, ¢.70].

OagHMM i3 KpUTepiiB CTAHOBNEHHSA MNPaBOBOI
aepxaBu € 3abe3neyeHHst Ta iMNIeMeHTauis B iH-
CTUTYLINHO-OpraHi3auinHn  mMexaHiam  3abesne-
YeHHs1 3axuCTy Ta peanisauil dyHOamMeHTanbHuX
npas i cBobog. Ix xapakTepHUMK pucamu € Hasie-
HICTb TaKMX IOPUONYHUX BrACTUMBOCTEW, SIK agpe-
COBaHICTb LUMPOKOMY Kony 00'ekTiB, TOGTO BCTaHO-
BMOIOTb MPUHUMNK, Ha SKuUX Mae OyayBaTtucs
ranyseBe 3aKOHOLABCTBO. BOHM € piBHUMU Ta eau-
HUMK Onsa BCix 6e3 BUHATKY, 3abe3nevytoTbes nia-
BULLEHNUM piBHEM MPaBOBOI OXOPOHW, BUCTYMNAKTb
SK nepegymoBa Oyab-aKMX NPaBOBIAHOCUH B KOHK-
PeTHIN cdepi HeBiQ EMHMX NPaB KOXHOMO yYacHMKa
UMX MPaBOBIOHOCWMH, HE MOXyTb OyTM 3MiHEHi B
pamMkax [ito4oi KOHCTUTYLiT 6e3 NpuiHATTS HOBOI.
Lle HanbinbLw cTabinbHi Ta dyHOaMeHTanbHi npa-
Ba, MiABMLLEHOro CTYMEHIO rapaHTOBaHOCTI, a TOMY
BOHM I BiOPI3HAIOTLCA Bid KOHCTUTYLiIMHMX Mpas
TUM, WO CTAHOBMATb OJ19 OCTaHHIX opuanyHy 6a-
3y, SK i ANg iHWKWX HOPM.

Lle Tak 3BaHi npaBa nepLloro noKosiHHA — He-
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Bi4y>KyBaHi 0COOMCTi i MOMITUYHI NpaBa — iIHCTUTY-
Ty NpaB NMOOUHN OPYroro Ta TPeTbOro MOKOMiHHS.
[o HMX HanexaTb: NpaBO Ha XWUTTs, cBobody Ta
0COOUCTY HEeOOTOPKaHICTb, NPaBO Ha HeOOoTOpKa-
HICTb MPMBATHOrO XWUTTHA, cBOOOAA COBICTi, QYMKM
Ta iHWi. Lli npaBa € npegmMeToM HayKoBOro OOCHIi-
[PKEHHS, SIK | MpaBO Ha MeAMYHY JONOMOry Ta npa-
Ba, WO MOB’A3aHi 3 pPO3BUTKOM iHGOpPMAaLiNHOIo
CyCninbCTBa — NpaBa Ha He3anexHe Big OepaB-
HOro BTPYYaHHS XUTTA 3a Oyab-sKMMKU nornsgamu,
Ha 3axUCT NepcoHarnbHMUX AaHnx, KOHMIOEHUINHICTb
Ta iHWi. He 3Baxatouun Ha X HEBIO'EMHICTb Ta He-
MOPYLLHICTb, 3aKkpinneHy B cT.21 KoHCcTUTyLii Ykpa-
THW, | Te, WO He AONYCKaETbCA 3BY)XEHHS 3MICTY Ta
06cAry YMHHUX npaB Ta cBobog y cT1.22 KoHCTUTy-
uii YkpaiHu, npaBa 3a CBOEK HOPUOUYHOK MPUPO-
OOK MaloTb BNacTMBICTb OOMeEXyBaTUCS B OEMOK-
paTU4yHOMY CyCMifnbCTBi. [daHui npuHUMn OyB
3aKpIiNnNeHnn We pMMCbKUM NpaBOM, SiKe KOHCTaTy-
Baro, L0 NpaBO OOHIEl NOAMHN 3aKiHYYETLCS TaMm,
Ae MNoyMHalTbCA npaBa iHWWX nogen. [HCTUTyT
obmexeHHs npas i cBoboa NoanHM | rpomagaHnHa
BignoBigae Ooyxy npaea M 3akpinmoeTbCsl B MiXKHa-
poaHomy npasi, a came B cTatTi 29 3aranbHol ge-
Knapauii npaB nOOWHKW, 3rigHO 3 SAKOK nig 4ac
34iMCHEHHA CBOIX MpaB i cBoboa "KoxkHa nogmHa
NMOBWHHA 3a3HaBaTU TiNbKM TakMX OOMEXeHb, SKi
BCTAHOBIIEHI 3aKOHOM BUKIIHOYHO 3 METOH 3abes-
MEYEHHs HamneXHOro BW3HAHHA BUMMOr Moparni,
rPOMafCbKOro MOPSAKY W 3aranbHoro AoopobyTty B
AEeMOKpaTU4YHOMY CycninbCTBI".

KoHcTuTyuia YkpaiHu ponyckae aHanoriyHun
nigxig oo npaB NIOOWHKU, 3a SIKOTO BOHW MOXYTb
Oyt OBMeXeHi TinbkK 3aanst AOCATHEHHs 3arasib-
HOro 6nara i TifNbkM 3a YMOBU AOTPUMAHHS MPUH-
uMniB OOUINbHOCTI Ta MPOMNOPUINHOCTI Takoro 06-
MeXeHHs. Ha npaktyuui ue npu3BoguTb A0
CynepeyvHOoCTi MiX iHTepecamu NMANHK, CycCrinbCT-
Ba Ta Aepxasu [4]. OgHaK BUKMMKU CbOTOAEHHS He
OMVHYNWN Hally JepXaBy W YCKNagHunuM npouec
BMKOHAHHSA Heto ii 060B’A3KiB Nepes nogbMu, Cyc-
niNnbCTBOM, WO MOKMageHi Ha Hei KoHcTuTyuieto.
MpobnemMHMMM 3anuwaloTbCa SIK MOLUMPEHHS KO-
POHaBIpYCHOI XBOPOOK, Tak i 3aCTOCOBaHi opraHa-
MU NyBniYHOT BNaamM OBMEXEeHHS1 HU3KN KOHCTUTY-
LiMHUX Npa. i cBobo NtognHM i rpoMagsHuHa.

LLlogo HaykoBoro obrpyHTyBaHHsi npobnemu, To
O.l. 3o3yna pocnigpkyBaB ctaH pearnisadii rpoma-
OSHCBKMX | MOMITUYHUX NpaB fOAMHUM B YMOBaX
3anpoBamKeHoro Ans  3anobiraHHa  naHgemil
COVID-19 B YkpaiHi koMnnekcy npotuenigemiqHnx
3axogis [5]; O.M. baHaoypka — BMKOHaHHSA MpaBo-
OXOPOHHOT QOYHKLIT AepaBu B ymMoBax naHAemil
[6], B.C. CentokoB Ta B.C. MakapeHko — B3aemo-
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4o noniuii 3 rpOMaAchKiCTIO B yMOBaxX KapaHTUH-
HUX obmexeHb [7]. Y cBoto uepry, b. Oaurbo, .
Es, P. Ogiéro ta Ox. Kapxanr (Odigbo, Eze,
Odigbo and Kajang, 2020) posidpanu mMexi KOHT-
ponto isonAauii B nepiog naHAemMii Ta NopyLUeHHA
npas nOOUHW W HacnigkW, WO Taki NnopyLleHHs
CNPUYKNHAIOTL Y coLianbHO-eKOHOMIYHIN cdhepi Ta
cepi couianbHoro mapkeTuHry [8]. B.A. CunbBa
(Silva, 2006) Big3HaumB, LLO iCHYIOTb OCHOBHI npa-
Ba prima facie 1 icHylOTb cTaHgapTu peanisauii
KOXXHOIO 3 HUX B KOXHI cuTyalil, siKi BU3Ha4aloTb-
cs B BiONOBIQHOCTI 3 dhakTamu M NpaBOBUMU HOP-
MaMu KOXHOI cuTyauii B BigMNoBIAHOCTI 3 3aKOHOM
[9, ¢.29]. K. HicT i T. ®anbyeTTa (Nyst and Falchet-
ta, 2017) HaronowytoTb, WO Hapasi NpaBoO Ha He-
OOTOPKaHICTb NPMBATHOMO XWUTTH BUMULLIIO Ha nep-
we wmicue pAans npaBO3axUCHUX MEXaHi3MiB SK
HauioHanbHoro macwrTaby, Tak i BcecBiTHboro [10].
3 UbOro MOXHa 3a3HauuTy, WO nig vac dopc-
Ma)KOPHOCTi MOLLUMPEHHA KOPOHABIPYCHOI XBOPOOGMU
GanaHc npas LLie He CTOITb Ha NOPAAKY AEHHOMY, a
npaBaMu Ha HEBTPYYaHHS y NpuBaTHE Ta CiMenHe
XUTTH, KOHMIAEHUINHICTE Ta MNpPMBATHICTbL HEXTY-
I0Tb MPaBOOXOPOHHI opraHu. ToMy MeToto CTaTTi €
BM3HaAYEeHHSA NpaBOBOI Npupoan KoHuenuii doyHaa-
MeHTanbHUX MNpaB NI0AWHN, OCHOBHY YyBary 3 siKuX
npuaineHo npuBaTHOCTI, 3aBOpPOHiI BTPy4YaHHA B
npuBaTHe Ta CiMenHe XUTTS i KoHdiaeHuinHocTi. i
HOBW3HOO € BOOCKOHANEHHS MPaBOBUX MEXaHi3MiB
3abe3neyeHHs1 peanisauii TakMx OCHOBHMX npaB
rpomagsH, sk npaea Ha NPMBaTHICTb, KOHAIOEHLIN-
HICTb, HEBTPYYaHHS y NpMBaTHE Ta CIMENHE XUTTS.
3aBOaHHAM CTaTTi € BU3HAYeHHSA NpaBOBOI perna-
MEeHTaLii KapaHTUHHUX OOMEXXeHb HauioHaNbHUMMU
HOPMaTVBHO-MPaBOBUMY  aKTamu, BCTaHOBEHHSA
CYTHOCTi MOpYLUEHH MpaBa Ha MpMBATHICTb Ta
KOHDIAEHLINHICTb Ta EBPOMNENCHKOI NPaKTUKK.

MpaBoBa pernameHTauifa KApaHTUHHUX
obMeXeHb HauioHanbHUMU HOPMaTUBHO-
npaBoOBMMM aKTamMm

3anpoBamkeHi KabGiHeTom MiHicTpiB YkpaiHu
Tak 3BaHi KapaHTMHHI 3axogu CYTTEBO OOMEXMUIU
KOSo Takux MNpas NoavHK, sk ceoboga nepecyBaH-
HS, BiflbHUA BMOIp MicUs MPOXMBaHHA Ta MpaBo
BINbHO 3anuiuatv TepuTopilo YKpaiHu, npaBo Ha
OXOPOHY 3[40pPOB’A, MeguyHy OOMoMory Ta megud-
He CTpaxyBaHHs, a Takox ctatTi 32 KoHcTtuTtyuil.
Pa3oM i3 TMM, OOMEXEHHSI KOHCTUTYLINHMX MpaB i
cBobog NoAMHM Ta rpoMagsHnHa MOXITMBE nuLle
B YMOBax BOEHHOMO 4YM HaA3BUYAMHOIO CTaHy, a
ToMy Oyab-siki MOCTAHOBM OpraHiB  BMKOHABYOI
BNaan, po3nopsampKeHHs rofliB OpraHis AepXKaBHUX
agMiHicTpauin i MicLueBOoro camoBpsayBaHHS B Yac-

ISSN 1995-6134

TUHI 0BMeEXeHHs1 Npae cnig NepeBipATM Ha Bigno-
BigHiCTb KoHcTutyuii Ykpaiin KoHctutyuiinum Cy-
aom YkpaiHu. lNMpu uybomy, BBEOAEHUN ypsaoM Ka-
PaHTUHHWIA nepiog BNAMBaE Ha iHTEHcUQiKauio
iHdbopmaTmsaLii BCix ccpep CyCrinbHOro XnTTs.

B cratTi 34 KoHCTuTyLii YKpaiHM MiCTUTbCA Ta-
Ke 3acTepexeHHs LWoao perynioBaHHs MNoAibHMX
BIJHOCUH Y KPU30BMX CUTyaUisX, K MOXMMBICTb
0OMeXeHHs UMX npaB 3aKoHOM B iHTEpecax Hauio-
HanbHOI B6e3nekn, TeputopianbHOi uinicHocTi abo
rPOMafCbKOro MopsiaKy 3 MeTok 3anobiraHHs 3a-
BOPYLUEHHSIM YK 310MMHAM, A4S OXOPOHU 300pOoB'S
HaceneHHs, Ana 3axucTy penyTauii abo npaB iH-
Wwmnx nogen, ans sanobiraHHs PO3rofioLIEHHI0 iH-
dopmauii, ogepxaHoi KoHdigeHuinHo, abo ans
NigTPUMaHHS aBTOPUTETY i HeyNnepeaXeHOoCTi npa-
Bocyaas. NMpoTe, Yn KOPEeneTbC Lie OOMEXEHHS
3 iCHylO4YMM CTaHOM, cnif 3'acyBaTh OoKnagHilwe.
BignosigHo go 3akoHy YkpaiHn "lMpo BHECEHHS
3MiH OO0 [esikux 3aKOHOAaBYMX aKTiB YKpaiHu,
CrpsIMOBaHMX Ha 3anobiraHHsi BUHWMKHEHHIO i MO-
LUMPEHHIO KOPOHaBipycHoi xBopobu (COVID-19)"
NiOKPECnOETECA BAXKIUBICTb AOTPUMAHHS | rapaH-
Tisi 6e3nepeLKoOAHOro 3AiMCHEHHS NpaB NI0AUHN B
iHdbopmauinHin cdepi [11]. BignosiaHo oo npesym-
nuii BigKpUTOCTI iHdbopMaLlii, SKy BU3Ha4ae 4.2 cT.1
3akoHy Ykpainu "lMpo goctyn go nyoniyvHoi iHdop-
Mauii", iHdhopmauis cTocoBHO enigemil, sika € y Bi-
OaHHi opraHiB gep»kaBHOi BNaan, BBaXKaeTbCs ny6-
NiYHOK, KpiM BMNaAKiB, BCTAHOBMEHUX 3aKOHOM
[12]. CratTa 17 3akoHy YkpaiHu "Tpo 3axuct Hace-
neHHs BiA iHdeKUinHUX XBOpoB" nepenbayae npasa
Ta 060B'A3kM rpomagsH Ta ix ob'egHaHb y cdepi
3aXUCTy HacemneHHs Big, iHEKUiHNX XBOpPOO. 30K-
pemMa, Le npaBo Ha OTPUMAaHHS OOCTOBIPHOI iHCpop-
Mauii Woao enigemidyHoi cutyauii B YkpaiHi.

Y CBOIO Yepry, opraHy BUKOHaB4Ol BNaau 1a op-
raHu MicLeBOro camoBpsiAyBaHHS, siKi 3000B’a3aHi
nepiognyHo MoBigoOMNATN Yepe3 3acobn MacoBoil
iHdbopmaLii Npo enigemiyHy cutyauito Ta 34iNCHIo-
BaHi npoTuenigemMidHi 3axoau, HecyTb Bignosiga-
NbHICTb 3rigHO i3 3aKOHOM 32 BIAMOBY Y HagaHHi
iHbopMaLii, yMUCHE MepekpyveHHs abo NpuxoBy-
BaHHsS1 00'EKTMBHMX AaHUX MPO 3axXBOPIOBAHHSA Ha-
cerneHHs Ha iHdekuirHi xBopobu [13]. 3rigHo 3 BK-
LLie3a3HAYEHUMUN MOSTIOKEHHAMW, Ha Hally OYMKY,
BMHUKAE NEBHA KOHKYPEHLisi, WO Nnonsrae B nepe-
TMHaHHI MNpaBa Ha HeAOTOPKaHICTb NPUBATHOrO
XWUTTS | NpaBa Ha OTpPUMaHHA NpaBamBoi iHopmMa-
Ll Woao enigemiyHoi cutyauii B YkpaiHi, agxe op-
raHn nybniyHoi BNaawn iHOAjI HEXTYIOTb BXe 3ragy-
BaHMM MPUHLMMNOM, CYTHICTb SKOrO MONArae B
TOMY, LLIO NpaBa OAHIET NIOAVHN 3aKiHYYIOTLCH TaM,
Oe noYnHalTbCA npaea iHwoi. BignosigHo Ao Hbo-
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ro, Ans 3abesnevyeHHs NpaB YEHIB CyCninbCTBa B
HiSIKOMY pasi He MOBUHHO MOpPYLUYBaTMUCS NPaBo Ha
AaHOHIMHICTb | KOHMDIAEHUIMHICTE  MepcoHanbHUX
OaHuX, pa3oM i3 KOHMiAeHUinHOW iHdopMaLjieto
Woao 340poB’a nogen. Y Bunagky HesakoHHOro
PO3rofoLleHHsT NePCOHanbHNX AaHMX OCiD, y AKMX
Oyna nigospa Ha 3axBoptoBaHHs, ctaTTa 182 Kpu-
MiHanbHOro kofdekcy YkpaiHu nepegbadae Kpumi-
HanbHy BiOMNOBIAANbHICTb 3a HE3aKOHHE 30MpaHHS,
30epiraHHsi, BUKOPUCTaHHSA, 3HULLEHHS, MOLLUMPEH-
Hs1 KOHQPiAEeHUIHOT iHgbopMaLii Npo ocoly.

BignosigHo go uporo, nepesipka COVID-19-
cepTudikaTiB Npu BiABiAYyBaHHI Pi3HOMaHITHUX 3a-
Knagis, Aons gocTtyny OO0 TPaHCMOPTHMX MepeBe-
3eHb, BUCBITNEHHS iHpopMalLlii y 3acobax mMacoBoi
iHbopmaLii Woao Aesdkmx ocib, Ha Hally OyMKY, €
NOPYLUEHHSAM KOHCTUTYLINHUX NpaB. SK 3a3Ha4yeHo
B piweHHi KoHcTtutyuiiHoro Cygy VYkpaiHu Big
30.10.1997 p. Ne 5-3n/1997, 4.5 cT1.23 3aKkoHy Yk-
paiHun "Mpo iHopmaLi" 3akpinnoe ctatyc Mmeau-
YHOi iHdopmauii, To6To cBigYeHb Npo cTaH 340-
poB’a NtoanHuK, icTopito i xBopobu, sk iHdopmaLlii 3
obmexeHum poctynom [14]. BignosigHo Ao iHWoro
piweHHs KoHctutyuiHoro Cyay YkpaiHu Big
20.01.2012 p. Ne 2-pn/2012, nuwwe ¢iznyHa ocoba,
AKOI CTOCYETbCA KOHbiAeHLUiiHa iHdopMaLis, Mae
npaBso BiflbHO, Ha BIlAaCHUI PO3Cyn, BU3HA4yaTu Mo-
PSAOK O3HAMOMIIEHHST 3 Heto iHWKnX cyO’ekTiB [15].
Omxe, BMYEpnHUMM NigcTaBaMy Ans BigcTyny Big
LUMX nosioxeHb 3rigHo ctatTti 32 OcHoBHOro 3ako-
Hy, € 3roga ocobu Ha 3bmpaHHs, 36epiraHHs, BUKO-
PUCTaHHS Ta MOLUMPEHHS KOHiAEHUINHOI iHdOop-
MaLii CTOCOBHO HEi, a TakoX Yy pasi BiaCyTHOCTI
Takol 3rogm TifbKWN y BUNaAKax, BU3HAYEHUX 3aKo-
HOM, i NMwe B iHTepecax HauioHanbHoi Ge3neku,
eKOHOoMi4YHoro o6pobyTy Ta NpaB MNOAMHMN.

3rigHo 3 lNMocTtaHoBamu KabiHeTy MiHicTpiB Yk-
paiHu "Mpo 3anobiraHHs NOLUMPEHHIO Ha TepUTopil
YKpaiHmM roctpoi pecnipatopHoi xBopobu COVID-
19, cnpu4ymHeHoi kopoHagipycom SARS-CoV-2" Big
11.03.2020 p. Ne 211 [16], "Tlpo BHECEHHS 3MiH OO
aesknx aktiB KabiHeTy MiHicTpiB YkpaiHu Big 16
yepsHa 2021 p. Ne 611" [17], "lMpo BCTAaHOBNEHHS
KapaHTUHY Ta 3anpoBapKeHHs 0bMeXyBanbHUX
npoTrenigeMiyHnX 3axodiB 3 MeTow 3anobiraHHs
MOLUMPEHHIO Ha TepuTopii YKpaiHu rocTtpoi pecni-
paTtopHoi xBopobu COVID-19, cnpuimMHeHoi Kopo-
HaBipycom SARS-CoV-2" Big 09.12.2020 p. Ne
1236 [18], 3rigHO 3 N.6 Akoro 3agns nNpoTuaii no-
LUMPEHHIO KOpOHaBipycHoi xBopobn COVID-19 Ta
MOHITOPWHIY CaMOi30ssLjii BUKOPUCTOBYETLCHA CUC-
Tema Ta ii MobinbHUM goaatok, a n.11 NocTtaHoBM
KabiHeTy MiHicTpiB YkpaiHn Ne 1236 nepepbadae
BHECEHHS [0 CUCTEMU NepcoHarbHOI iHdopMaLlii.
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3a il N.15 NOTOYHU KOHTPOMNb 3a nepebyBaHHAM
ocobu B Micli 3aiicHIOETbCS NpauiBHUMKaMmy Haujio-
HanbHOI noniuii, HauioHanbHOI rBapaii BignoBigHO
00 BHYTPILLHBOrO NOPSAAKY 3axofiB 3 KOHTPOMO 3a
camoisonsuieto, AepxaBHux yctaHoB MiHicTepcTBa
OXOpPOHW 300POB’'st  enigemMionoriyHoro Npoqinto,
nocagosMmMm ocobamu, ynoBHOBaXXEHMMMW OpraHa-
MM MiCLLEBOro CamoBpsiAYBaHHS.

3a n.18 MNoctaHoBu [18] 3aansa 30iNCHEHHS KOH-
TPOIMO 3a JOTPMMAaHHAM 0OMEXyBarnbHUX NpoTUe-
nigemMiyHnX 3axoAdiB Ha BYNUUAX, Y Napkax, iHLWKX
rpoMaicbkux Micusx (rpoMagcbkux OyauHkax i
crnopygax, 3aknagax rpoMaicbKoro Xxap4yBaHHS,
po3BaxanbHUX 3aknagax (HiYHux knybax), rpo-
MagCbKOMY TpaHcnopTi) npauiBHUkM HauioHanbHOT
noniuji, HauioHanbHOI reapaii, nocagosi ocobwu,
YNOBHOBa)XEHi OpraHamm MiCLIeBOro camoBpsiay-
BaHHS, MalOTb NMPaBO NpPoOBOANTM BUBIpKOBY nepe-
BipKY AOKYMEHTIB, LLO MOCBiAYy0Tb 0coBy, niaTee-
POKYHOTb FPOMaAsHCTBO YK 11 cnewjianbHWI cTaTyc,
a TakoX [OBIJOK NPO 3BEPHEHHSI 3@ 3aXUCTOM B
YKpaiHi, BugaHnx BignoBiAHO A0 3akoHy YKpaiHu
"Mpo GixeHuiB Ta ocib, ski NOTpebytoTb fo4aTKO-
Boro abo TMM4YacoBOro 3axmcTy", a TakoX LOKyme-
HTIB, WO NiOTBEPIKYIOTb BaKUMHALLO Big KOpoHa-
BipycHoi xBopobu COVID-19, HeraTMBHUI pe3yrb-
TaT TecTyBaHHs abo ogyaHHS ocobu Big 3a3Ha-
YeHOI XBOpOOK y BMNagkax, Konu Le € nigcraBoro
ONnsl He3acTOCyBaHHs OOMeXyBarbHUX NpoTuUeni-
OEeMIiYHNX 3axogiB, NnepeabadveHnx ons BignoBigHMX
piBHiB enigemMiyHoi Hebeaneku. MNMepeBipka YNHHOCTI
COVID-ceptucpikata 34iNCHIOETLCA 3a3HAYEHUMMU
YMNOBHOBaXXEHNUMN 0CcO0aMn 3 BUKOPUCTAHHAM MO-
GinbHOro gopatka Moptany Ois abo B iHWKMX iHGO-
pMaLiiHUX cucTemax, 3acobamm SKUX 34iINCHIOETb-
cs NigTBEPKEHHS MOro YMHHOCTI, BigNoOBigHO A0
noctaHoBn KabiHeTy MiHicTpiB  YkpaiHn Big
29.06.2021 p. Ne 677 [19].

CyTHiCTb NOpyLIEHHA NpaBa Ha NpUBaTHICTb Ta
KOHiAeHUiNHICTL Ta eBponencbKa NpakTuka 3
LMX NUTaHb

Llinkom 3po3ymino, Wo y pasi Takol nepesipku
NOPYLUYETLCA MpaBO MauieHTa Ha TaeMHULIO Npo
CTaH CBOro 340pOB’sl, DaKT 3BEPHEHHSA 3a Meauny-
HOO AOMOMOrol, NEBHMI AiarHo3, a TakoXx Bigomo-
CTi, ofepXaHi nMpu NOro MeaunyHoOMy OOCTEXEHHI,
YMM i € BaKuMHauisi abo OTPUMaHHA HeraTMBHOIO
pesynbTaTy TECTYBaHHA Ha NPEAMET KOPOHaBipycC-
Hoi xBopo6u COVID-19 metogom nonimepasHoi
NaHUroBoi peakuii abo ekcnpec-TecTy Ha BU3Ha-
YeHHs aHTuUreHa kopoHasipycy SARS-CoV-2. 3ria-
Ho ¢T.39-1 OcHoB 3akoHOAaBCTBA YKpaiHM npo
OXOPOHY 340pOoB’s, 3abOpOHAETLCA BMMaratu Ta
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HagaBaTu 3a MicueM poboTn abo HaB4YaHHSA iHdO-
pMauito Npo AiarHo3 Ta MeTOAM fiKyBaHHS nauieH-
Ta [20]. Y Uuin nocTaHoBiI 3a3Ha4YaeTbCsl KOMo
cyO’ekTiB, KOTpi OyayTb 3MiMACHIOBATU NEPEBIPKY.
Tox, Hanpuknad, HauioHanbHa noniuis BignosigHo
[0 CBOro npodifibHOro 3aKOHO4ABCTBa HE MaE Ta-
Knx noBHoBaxeHb. CTaTtTtss 31 uboro 3akoHy ne-
peabadae TiNbkM NepeBipKYy AOKYMEHTIB, WO Moc-
BiguytoTb  ocoby Ta/abo  AOKyMeHTiB, WO
nigTBepAXKyoTb BiAnNoBiAHe npaBo ocobu, Hanpwu-
Knag, NpaBO KepyBaTW TPAHCMOPTHMM 3acoOoM.
Tomy 3aTpymaHHs ocobu Ta nepesipka ii iH(iko-
BaHOCTi KOpOHa BIpyCOM € SIBHMM MOPYLUEHHSM
c1.5(1) (b) KoHBeHLii npo 3axucT npae NOOUHN i
OCHOBOMONOXHNX cBOOOA (Aani — KoHBeHLii).

HaTomicTb, eBponencbka npakTka BUNpaBaoBYe
JaHui nigxig y pasi, aKWwo Taki npoueaypu nposo-
OSTbCSA 3 METOK 3abe3neyveHHs BUKOHaHHSA nepea-
BayveHoro 3akoHO4aBCTBOM 3000B’si3aHHA ab0 AKLO
HasiBHa nMpaBoBa BUMOra y 3B's13Ky 3 uuM. [ligxig
Ma€e Micle, ik BBaXKae eBpoOrercbka crinbHoTa, Nn-
e Tomi, Konu BignoBsigHa ocoba noBuHHa Gyna
NPOWTK Taky MepeBipKy, NpoTe He npouwrna i Toai
HeranHe 3aTpMMaHHSA CTOCYETbCH TUX BUMNALKIB, KO-
N Ue BaXNMBO AN BUKOHAHHS BignoBiAHOro 30-
0oB’sI3aHHA Ta KOMM iCHYIOTb Nigo3pu LWOoAo Toro,
LLIO LSt ocoba MoXKe iHdpikyBaTH iHLLINX.

3a aHarnorieto, MOXXHa B SIKOCTi Mpuknagy 3a-
cTocyBaTtu piwleHHs €sponericbkoro Cyay 3 npas
noavHun (gani — €CIJ1) "McVeigh Ta IHWI npotn
CnonydeHoro Koponisctea (Butsr)" Big 18.03.1981
p. Ne 8022/77 crtocoBHO ocobu, nigo3proBaHoOi B
yyacTi B TEPOPUCTUYHIN AiAnbHOCTI, Ky 6yno 3a-
TpumaHo [21]. Taka cuTyauia Oyna BUKIMKaHa ne-
peBaXaHHSAM CyCrinbHOro iHTepecy Hag ocobuc-
TMMM npaBamn i cBobogamu. HAKWoO Take
3aTPMMaHHs BigOyrocs, BOHO He MOBMHHO OyTu
CBaBifTbHUM 41 30iINCHEHUM i3 MPUXOBAHOK METOL,
A0 TOro X, BOHO Ma€ MPOXoAuUTU 3 AOTPUMAHHSAM
NPVHUMNIB NPOMOPLIAHOCTI Ta MaTh Ha MeTi 3abes-
MEYEeHHS HeramHoro BUKOHAHHA 3000B’A3aHHS,
TOBTO MaTK KOPOTKY TpUBAnIcTb i ByT NpunNuHeHe
nicns BUKOHAHHSA Takoro 3000B’A3aHHA, Lo MigT-
BepmxkeHo n.37 piweHHa €CMJ1 "Ennne npotu Hi-
meuvunHn" (Epple v. Germany), 3assa Ne 77909/01
Big 24.03.2005 poky [22].

3a aHanorieto 3 KOpOHaBipyCHO XBOPOOOK Ta
HaB'A3MMBUX METOAIB TECTYBAHHS Ha KOPOHAaBIpyc,
MOXHa HaBeCTU NPEBEHTUBHI 3axoau NPOTU NoLun-
peHHsa Tybepkynbo3y, OOOB'siskoBa MepeBipka Ha
TyGepKynbL03 3a JOMOMOrol TyGepKyniHOBOI LLKip-
Hoi Npobu abo peHTreHorpadii rpyaHoI KTk Ans
3axMCTy 300pOB’st HaceneHHs Ta BignoBigHOI OCco-
061 He BBaXanmucs HEMpOMOPLiNHMMU BTPYYaHHAM
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y npaBo Ha pi3nyHy HeJOTOpKaHICTb 3rigHO CT.8
KoHBeHUii BignoBigHO g0  piweHHs  €CIJI
"Acamanne Ta iHwi npotu Benbrii (yxB.), Ne
10435/83, 10 rpyoHs 1984 poky" [23]. HaB'sa3nusi
METOAM TECTYBAHHS Ta BaKLMHYBAHHA BUSIBIAOTb-
csl B OOMEXeHHsX, 3a3HavyeHnx y nocraHoBax Ka-
GiHeTy MiHicTpiB YkpaiHu, onucaHux BuLle npaBax
Ta cBObOAdax, ampKe NOYMHA4UN Bid KOPUCTYBAHHSA
3aranbHOMICbKMM TPaHCMOPTOM Ta perioHanbHUM
CMOSTYYEHHSIM, 3aKiHYyHO4M HEe QOMYCKOM OO0 BUKO-
HaHHSA CBOIX  (PyHKLiOHanbHMX  0BOB’'A3KIB,
NoB’sI3aHMX 3 NEBHOIO NOCaAok — BCi NoAibHi 3axo-
O CTBOPIOKOThL LUTYYHI HAB'A3MMBI 3aKyKN 40 Tec-
TyBaHb, BaKUMHYBaHHS Bif KOPOHaBipyCHOI XBOPO-
6u COVID-19.

Takox BianoBiaHO A0 cT.8 KOHBEHLIiT KOXXeH Mae
npaeBo Ha noeary OO MPUBATHOIO Ta CiMEWHOro
xntTa. Y n.30 piwenHs €CIMJ1 y cnpasi "CigopoBa
npotn Pocii" nepenbadeHo, Wwo nosara A0 KOHi-
OEHUINHOCTI AaHMX NpO 300pPOB'A € XUTTEBO BaX-
NMBMM MPUHLMMNOM Y NpaBoBUX cuctemax ycix [o-
roBipHMx CTopiH KoHBeHLUii. Po3ronolwweHHsa Takmx
BiJOMOCTEN MOXe BMpillanbHUM YMHOM BMSIMHYTU
Ha nNpuBaTHE Ta CIMENHE XUTTS NIOOWHK, a TaKoX
Ha 1i couianbHe cTaHoBMLLE Ta NPOMECINHY AisAnb-
HiCTb, raHbbNAYM i Ta NigaaryM pUsmKy OCTpakis-
My [24]. 3 ornsgy Ha HasABHI B CbOroAeHHi TEHOEH-
uii womo AuckpuMiHauii  6aratbox ocib6 3a
O3Hakamu Toro, LLI0 BOHU He bakatoTb abo BigMoB-
NATLCA BaKUMHYBaTUCA Bif KOPOHaBIPYCHOI XBO-
pobu COVID-19, MOXHa TakMm YMHOM KOHCTaTyBa-
TV HenpaBOMIpPHWUMA BMMMB Ha cdpepy npuBaTHOro
iHTepecy ocobu, a 4depe3 BiOCYTHICTb 36anaHcy-
BaHHs nyoGniyHOro Ta NpPMBATHOrO, AepXaBa [o-
CUTb 4acTO NEpPEXoanTb 3a MeXi CBaBifIbHOro, Mo-
pyLlylouM npaBo 0cobu Ha KOHMIAEHUNHICTb
BUTPEOOBYOUM MpPK KOXHIA Harodi ceptudikaTtu
npo BakuuHauito, um MNJP-tectu.

BaxnmBnm acnekTom € TakoX HasiBHICTb K He-
raTUBHOTO, TakK i MO3NTMBHOIO OOOB’A3KY AepKaBu B
3abe3neyeHHi npaea Ha noBary 4O NPUBATHOrO Ta
CiMENHOro XutTa. 3BepTauucb 3HOBY A0 CT.8
KoHBeHLji, JepXaBa NOBMHHA HE MPOCTO YTPUMY-
BaTMCS BiJ, HE3aKOHHOro BTPYYaHHS, ane n CTBO-
ptoBaTu BigNOBIAHI MexaHiaMy1 ePEeKTMBHOIO 3axu-
CTy npuBaTtHoro XutT4. BignosigHo ao yctaneHoi
npaktukn €CIJ1, Bu3Ha4arum 3micT nodibHux 30-
boB’a3aHb, Cyq MOCTIMHO Haronowye Ha Heobxia-
HocTi 6paTn g0 yBaru came cnpaseanueuin 6anaHc
MK KOHKYPYHOUMMW iHTepecamun CycninbCTBa i iH-
avBifa, a Takox csoboay poscyay Aepxasu [25].
Tomy ans TOro, LWo6 NpaBunbHO TNYMa4nUTK 3MICT
CT.8 KOHBEHLii Ta BCTAHOBUTU MeXi MK NO3UTUB-
HAMW Ta HeraTMBHMMMK 3000B’A3aHHAMW OEPXKABM,
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cnig 3BepHYTUCA OO TaKMX KOMMOHEHTIB, Ha SKUX
6asyeTbea Ak i ¢T.8 EKIJ, Tak i GinbLUicTb pilleHb
Cyny, BMHeceHWX 3 MUTaHb 3axucty "npaBa Ha
npuBaTHICTL".

JocnigneBwimn Bue Neplumin npuHUMn GanaHcy
iHTepeciB, OOUIMIbHO HAronoCUTM Ha MPUHUMNI He-
0OXigHOCTI 3acTocyBaHHSA 3axodiB OO0 3axucTy
npas, LLO OXOPOHsOTbCA CT.8 KoHBEHLUIT B 4EMOK-
paTu4HOMY CycninbCTBi. [Ang Lboro cnig npoBectu
aHanorito 3 pilleHHAM, WO CTocyeTbes cdepu
KpumiHanbHoro npouecy — "RomanZakharov v.
Russia". JokTpuHanbHi acnekTu, ki BUNInBaKTb 3
uboro piweHHa Cyay, MOXHa 3acTocoByBaTU Ha
NpakTuUi i Npu po3rnsagi NUTaHHA WOAO0 KapaHTUH-
HUX OOMEXEHb.

Mepwum Baxnmeum moTmeoM Cygy ctano nu-
TaHH4, 9Ke MOBMHHI BMpiLlyBaTK HaLUioHanbHi opra-
HA MpWY BUPILLEHHI Oyab-AKOro MMTaHHA NOB’s3a-
HOro 3 BTPYYaHHSIM Y NpMBATHE XUTTS 4 AOro 06-
MEXEHHSIM: YN MOXKHa OOCAITU NOCTaBNEHUX Linemn
LUMAXOM BXMTTS MeEHL 0OMeXxyBarbHMX 3acobiB?
Takum YnHOM, B LIbOMY acnekTi chig rosoputu nNpo
"AKICTb 3aKOHY", IKMI 03HA4aE, L0 3aKOHOOABCTBO
OepXaBu MOBMHHO OyTM He nuvwe nepenbadysa-
HUM i QOCTYNHUM Yy 3aCTOCYBaHHi, ane n rapaHTy-
BaTK, WO 3axo4u, O MOPYLIYOTb NPUBATHE XMWT-
TS, MalTbCs 3aCTOCOBYBATMUCb JMLIE, SKWO Le
"HeobXigHO B AeMOKpaTU4HOMY cycninecTsi”. IMpu
ubomy, Gyno HaronoweHo Ha BiACYTHOCTI Takol
BMMOMN K nepebadvyBaHIiCTb Y POCINCbKOMY 3aKo-
HOOABCTBI, afXXe B HbOMY BIACYTHi YTOYHEHHS, 5K
noHATTS "ocoba, sika MoXe maTu iHbopmaLito Npo
KpMiHanbHUn 3no4dmH" i "ocoba, sika MoXxe maTu B
PO3MopAAKEHHI iHGOpMaLto, O CTOCYETLCH Kpu-
MiHanbHOI crnpasun" [26]. Tak, ue pilleHHs Harono-
lWye, WO 3aKOH MOBMHEH BM3Ha4aTu mexi Oyab-
SIKOro po3cyay, HagaHo YNOBHOBAXEHNM Cyb’ekTam
BNagHMX MOBHOBaXeHb i crocib ix peanisauii i3
OOCTaTHLOI SICHICTIO, BPaxoBYOUM NMPaBOMIpHiI Lini
Takux 3axofis, Npo sKi MAeTbCs MOBa, Ans TOoro,
WoO AaTn ocobi MOXNUBICTb 34INCHUTU HaNEXHUN
3aXMCT Bif, TAKOro BTPy4aHHs.

Takuih Xe nigxia NPOCTEXYETbCSA Yy Cnpasi
"Hashman and Harrup v. The United Kingdom", ge
BKA3YETbCH, L0 XOOHY HOPMY HE MOXHa BBaXaTu
3aKOHOM, SKLLO BOHA HE AOCUTb YiTKO chopMyIibo-
BaHa, Lo AaBano 6 ocobi MOXIUBICTbL KepyBaTUCs
Liiet0 HOPMOIO BUKITHOYHO B CBOIX iHTEpecax, siki He
3aBXaW nepecnigytoTb 3akoHHiI Lini. CTyniHb YiTko-
CTi, SIKy MawTb 3abesneyyBat (QOPMYNIOBAHHS
HaLjoHarnbHUX 3aKOHIB i fKa B XOOHOMY pasi He
MOXe OXOMWUTWU BCi HenepenbayyBaHi o6CTaBUHM,
3HaA4YHOK MIPOLO 3aneXuTb Bifd 3MICTY NEBHOro A0-
KyMeHTa, cdpepn, Ha siKy MOLUMPHETLCS 3aKOH, a
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TaKoX Bif KiNIbKOCTi Ta cTaTyCy TUX, KOMY BiH agpe-
coBaHun (n.31) [27]. AKwo nepeBecTn OaHe pi-
LWEHHA B MIOWMHY KapaHTUHHUX OOMEXEeHb, TO
OCTaHHiI He 3abe3neyvylTbCs XXOOHMM 3aKOHOAaB-
YMM aKTOM, WO OM pernameHTyBaB AEpPKaBHY Mo-
niTMky B Uin cdpepi, okpiMm 4vmcenbHux MoctaHoB
ypsaay, Ha siKi )X caMi opraHu, YoBHOBaXeHi Ha pe-
anizauito obmMexeHb B nepiog naHaemii, nocuna-
IOTbCS1 HEBIPHO, WO € MiACTaBOK ANS YMCENbHUX
CropiB B HaUjoHanNbHMX cydax, Ae cyn ctae Ha bik
Janeko He Ha CTOPOHY BiAMoOBigaya y Ui cnpasi.
Omxe, BigCcyTHICTb nepenbayvyBaHOro, siKicHoro Ta
€OMHOro 3aKOHOL4ABYOro akTy — o4Ha 3 HanHaranb-
HilmMx npobnem 3 3abesneveHHs npae i cBoboa
0cobu B Nepiof Taknx Hag3BUYamHMX CUTYaLlin.

[HLWXM BaXXITMBMM NPUHLMMNOM, LLO NOKNagaeTb-
Cs1 B OCHOBY CT.8 KOHBeHLT, € CNPUAHHS 3aKOHHIN
MeTi. Ller npuHuun po3rnsHEMO Kpi3b 3axucT nep-
COHamnbHMX AaHuX, WO CTOCYHTbCA 300poB’'s. 3a
YMOBM, LLO NPIOPUTETHICTb XUTTA NOANHM Ta A0-
TPUMaHHA NpodeciiHuX cTaHaapTiB € pyHaamMeH-
TanbHAMW NpUHUMNamMn y cdepi OXOpOHU 310-
poB’si, 06pobKa AaHMX, L0 CTOCYTbCA OCTaHHb-
Oro, Mae rapaHTyBaTu MoBary OO NpaB KOXHOrO,
30KpeEMa, NMpaBa Ha 3axXMCT NEpPCOHanbHUX OaHUX
Ta KoHdigeHuinHictb. Cnig 3BepHyTUca go Peko-
MeHgauii Komitety MiHicTpiB Pagn €sponn Bia
27.03.2019 poky CTOCOBHO OOpPOOKM AaHuX, Lo
CTOCYIOTbCS 3[0pOB’dA, 30KpeMa MPUCBAYEHIN Hay-
KOBIl MiXHapoZHi cniBnpaui y 6opoTbbi npoTn
KopoHaBipycHoi xBopobn COVID-19. 3rigHo cTat-
Ten 5(1) (b) Ta 89(1) 3aranbHoOro pernameHTy i3
3axucTy nepcoHanbHux gaHnx (GDPR) pnossoneHo
BMKOPMCTOBYBATU 3aKOHHO 3ibpaHi gaHi MoOBTOPHO
AN HaykoBMX AochnimpkeHb 6e3 oTpumaHHsa 3roaum
cyb’ekTa 3a yMOBM BCTaHOBIEHHS BiAMOBIAHWX ra-
paHTin. Ctattamum 7(1) (c), 17(3) (d) i 21(6) Perna-
MEHTY 0BMEXEHO TakoX NpaBo ocobu 3anepedvysa-
TV MNPOTU MPOBEAEHHS HAYKOBMX AOCHiAXKEHb, OO0
SKUX BKIOYEHO Ti AaHi, SIK | NpaBoO BUOANEHHSA Takux
OaHNX OOMEXYITBCA Y pasi, SKLWO iCHYE 3HaYHWNA
CYCriflbHUM HTEpec, SKOro MOXHa OOCArHyTU 3a-
BASIKM TaKMM HayKoBUM gochimkeHHsaM (Mpo saxuct
i3ndHUX 0Cib y 3B'A3KY 3 OMNpaLoBaHHSIM NEPCoHa-
NbHUX AaHUX i NP0 BifNlbHUM pyX Taknx AaHuX, Ta npo
ckacyBaHHs1 QupekTtuen 95/46/€C) [28].

MNpoTte, PernameHT 3a3Ha4yMB i Npo NEpPCOHidi-
KOBaHMI Nigxia OO0 AAHOro MUTaHHA, TUM CaMuM
[03BONSAKYM Pi3HUM KpaiHam €Bponn BCTaHOBMIO-
BaTU Pi3HU/A piBEHb 3aCTOCYBaHHSA TakMx obme-
XeHb. [1o Toro X, NnaHiBHMM B peanisauii Takoi me-
TM € i MpUMHUMN MiHiMi3auii gaHux Ta UinboBOro
0OMEXEHHS, KU Monsrae B TOMY, AN Onpawo-
BaHHSI NMEePCOHanbHWUX OaHMX NS OOCATHEHHS 3Ha-
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YHOrO CyCNiflbHOrO iHTEpecy, Uinen HaykoBoro Ao-
CNiMXXEHHS NMUTaHHA NOLUMPEHHS | NpoTUAji naHae-
MiT MOXe 34iNCHIOBATUCA, SKLWO KOHTPONEPOM Mo-
nepegHeo Oyno OUIHEHO MOXIMBICTb peanisauii
Takux Uinen 3a OonoMOrol onpautoBaHHA nuwie
3HEeoCObneHnXx gaHux, Ta 3a YMOBM, LLO iCHyBaTu-
MYyTb BiANOBIgHI rapaHTii [29].

BucHoBku

1. 3abesnedyeHHs pyHOamMeHTanbHUX npas no-
BMHHO BYTW MpiopuTETOM AEpPXKaBu, OCKINbKU CBa-
BiflbHe BTpyyaHHs B npuBaTHy cdepy iHauBiaa,
NnocsraHHA Ha MOro KoHdigeHUINHICTb € nocsraH-
HSM Ha HOpMarbHWUI Aianor MK CyCnifbCTBOM i
JEepXaBol Ta € OCHOBHOK MEepeLIKoaol CTBO-
pPeHHs rpoMagaHCbKoro cycninbcTaa. lig Yac kpu-
31 OgepkaBi Cnig NOCUNUTU 3axo4u NpaBoBOro, Co-
LianbHOro, eKOHOMIYHOIO 3axuUCTy Ans NiATPUMKK
06a30B0O HeObXigHMX MpaB TUX OCIO, SKi ONMHMNMCS
B LIbOMY 3arpo3/iMBOMY CTaHOBMWLL.

2. EdpexTnBHE 3acTocyBaHHA AieBnx npodpinak-
TUYHUX Ta NpOTMENIgEMIYHMX 3axodiB MOBMHHO
34incHIOBaTUCA 3 OOTPMMaHHAM (pyHOAMEHTanb-
HUX nNpaB Ta cBobog NoguHu i rpomagaHmHa. O6-
MEXEHHS Yy MpaBOBiK, couianbHiA, EKOHOMIYHIN
cdepax NoBUHHO ByTU NpOMopLinHMM, MaTK crnpa-
BeANMBY MeTy, BignoBigaTy NEBHUM KpUTEPIaM
NpaBOMIPHOCTI Ta 3B'sI3Ky 3MiCTy-npoueaypn 06-
MeXyBaribHMX 3aX0AiB, a TakoX OyTU TMMYacoBWM i
BiONOBIOATM MiKHAPOOHUM CTaHOapTaMm, BuUKNage-
HUM B pilieHHax E€CIJT Ta HayKoBin AiANbHOCTI €B-
PONEencbHKNX NpPaBo3HaBLIB Ta NpaBo3acToCyBauviB.

3. MNpakTuka 3akoHogaBuyol gisnbHOCTI KabiHeTy
MinicTpiB YkpaiHn nokasana 6e3CMCTEMHICTb, Xao-
TWUYHICTb, HEY3ro4KeHiCTb Ta HenocnigoBHICTb,
OCKiNbKWM [aHi OpraHn He YMNOBHOBaXKEHi BBOAWTU
Hag3BMYaMHWIA CTaH, SIKMA OO0 TOro X He OyB BBe-

CMUCOK BUKOPUCTAHOI NITEPATYPU
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aeHunn. Lle cTtocyeTbca 0OMeEXeHHs1 NpaB NioanHMK,
BKITHOYAKO4YM NPaBO Ha HEBTPY4YaHHs 3 BOKy gepxa-
BM Yy MpuBaTHe Ta CiMelrHe XuTTs, cBoboay Bipo-
CMoBiOaHHsl, Ha MUPHI 3i0paHHsA, BiNbHE Mepecy-
BaHHS, KOHQIAEHLMHICTb Ta 3aXUCT NePCOHanbHMX
AaHnx. HasaeHoto € 11 npobnema HecBOevacHOCTI
3aCTOCyBaHHs MpoTuenigeMiyHnx i npodinakTuny-
HUX 3axofiB, a yepes BIACYTHICTb npoueaypu ix
peanisauii Yyepe3 HeaoniKM PUANYHOI TEXHIKN —
HasiBHi YncenbHi NopyLUeHHs 3 BOKy opraHiB BMKO-
HaB4Yoi BnagW, ix NocagoBux OCiO Ta opraHiB Mic-
LLeBOro CaMoBpsiAyBaHHS 3aKOHOL4ABCTBA 3 OXOpPO-
HU  KOHQIAEHUIMHOCTI, nNpuBaTHOCTI Ta 3axucTy
nepcoHanbHoi iHdopmaLii rpomagsaH. Ceitosa cni-
nNbHOTa Bigknaae Oyab-aKy AMCKPUMIHALI i kaTe-
ropu4Ho ii 3abOpoHsiE, a KapaHTUHHUMMK OBMEXeEH-
HsAIMW, ODOB’SI3KOBMMW, a iHOAi i LUTY4HO CTBOpE-
HAMW YMOBaMM NS NPUMYCOBOI BakUMHaLji giamu,
AepkaBa OMCKPUMIHYE 3HA4YHY YacTUHY HaceneH-
HS, nepeLukoKaloum iM Yy AoCTyni Ao peanisauil
npaea Ha OCBITY, Npauto, 3axXUCT Big BTPyYaHHS Y
npuBaTHE Ta CiMENHE XUTTS TOLLO.

4. HaranbH1MM € BBEOEHHS HA YiTKO BU3HAYEHWN
3aKOHOAABCTBOM CTPOK PEXMMY Haa3BUYaMHOIO
CTaHy 3agna cuctemaTtmsadii gopobok KabiHeTy
MiHicTpiB YkpaiHu y €auMHUA 3aKOHOOaBYiM akT, 3
OOTPUMAaHHSM OCHOBHUX NMPWUHLUMNIB | NpaBoBOI BU-
3HaAYeHOCTi Ta JOCKOHaroi pUaNYHOI TEXHIKM 3a-
ONS Y3roKEHHS 3MICTY 3 MpoLeaypoto.

KoHdnikT iHTepeciB

ABTOPU HISIKMX KOHKYPYIOUMX iHTEPECIB HE Oro-
NOLUYOTb.
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Problem statement. The analysis of the history of legal regulation of mediation in relations between various subjects of
International Law in the pre-Westphalian period helps to clarify the legal nature of this institution as one of the means of
peaceful settlement of international disputes in modern International Law and its significance to resolve those conflicts,
which, unfortunately, still threaten the peaceful coexistence of states and peoples, undermine the foundations of
International Law. Even though mediation has been and remains the subject of study of many domestic and foreign
scholars, there are no special studies of its formation in the pre-Westphalian period. The purpose of the article is to study
the peculiarities of the use of mediation procedures to resolve international disputes in the pre-Westfalian period; to
determine the features and role of mediation in different periods of human history before the conclusion of the Westphalian
Peace Treaty in 1648. Results. It is established that mediation in public International Law is an institution and one of the
means of peaceful settlement of international conflicts, which in the most general form involves the intervention of a third
party to reconcile the parties by putting forward their proposals for a mutually acceptable compromise settlement. Mediation
is one of the oldest means of resolving international disputes known to mankind. Along with other means of peaceful
settlement of international disputes/conflicts, mediation reflects the development of human civilization, characterized by the
transition from force-oriented relations to relations, which are subject to certain rules. Conclusion. It was mediation, the
foundations of which were formed since ancient times, that played an extremely important role in the conclusion of the
Peace of Westphalia of 1648, which became the starting point in the history of modern international law and laid the
foundation for the implementation of the principle of the peaceful settlement of international disputes, which is the legal basis
for all means of international disputes resolving.
Key words: mediation; international public law; peaceful means of resolving international disputes; pre-
Westfalian period
skesksk

MocTaHoBKka npobnemu. AHani3 icTopii NpaBoBOro peryntoBaHHs Meaiallii y BiGHOCMHAX MiX pisHUMI CyD'ekTamu MikHapo-
[HOTO NpaBa Y A0BeCT(hanbChkuiA Nepiod 4onomarae 3'sicyBaTii IpaBoBY NPUPOAY LbOro IHCTUTYTY SIK OAHOTO i3 3acobiB Mu-
PHOrO BUPILLEHHS MiXHAPOAHWX CNOpIB Y Cy4acHOMY MiXXHApOLHOMY Npasi Ta MOro 3HAYEHHS 415 BPEryIoBaHHS TUX KOH-
niKTiB, AIKi, HA Xanb, BCE LLe 3arpoXyTb MUPHOMY CRIBICHYBAHHIO AepXaB i HAapoaiB, NigpuBatoTb OCHOBK MXHAPOQHOMO
npaBa. HesBaxatoum Ha Te, Lo Megiauis Oyna i 3anuwaeTbcs NPeAMETOM BUBYEHHS DaraTboX BITYM3HSHMX i 3apyODKHNX
YYEHWX, crewianbHi 4OCTIMKEHHS Ti CTaHOBMEHHs B OBECT(hanbCbKiiA Nepiog BiacyTHi. MeTor cTaTTi € 4OCTipKEeHHS 0Co-
BrMBOCTEN BUKOPUCTaHHS MpoLeayp Megiauii Ans BUPILLEHHS MXHApOAHMX CnopiB Y AOBECT(hanbCbkuiA Nepiod; BCTaHOB-
neHHs ocobnmBocTei Ta poni nocepeaHULTBa B PisHi nepioam icTopii NioacTea Ao yknageHHs BecTdanbChkoro MMpHOMO
poroBopy 1648 poky. PesynbTati. BctaHoBNeEHo, LWo nocepeaHnyteo Megiauist y MikHapogHomy nyGnivHomy npasi — Le
IHCTUTYT Ta OAWH i3 3ac06IB MUPHOTO BUPILLEHHS MXHAPOZHMX KOHANIKTIB, SAKWA Y Hal3aranbHIiLLOMY BUrNsLi nepenbadae
BCTYN TPETbOI CTOPOHM Y CTip 3 METOK NPUMMUPEHHS CTOPIH LUMSIXOM BUCYBAHHS CBOIX BMACHMX NPOMO3uLil LLOAO B3aEMO-
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MPUIAHATHOrO KOMNPOMICHOTO BperysntoBaHHs. MegiaLlisi € OfHWM i3 HaWAaBHILLMX 3aC06IB BUPILLEHHS MiXXHAPOAHWX Cynepe-
Y4OK, BifoMuMx ntogcTay. Mopsg 3 iHWMMKM 3acobamm MUPHOTO BPETYMioBaHHS MiXKHAPOAHWX Cynepeyok/KOHNIKTIB Megialist
Bigobpaxae po3BMTOK NIOACHKOI LiMBINi3aLji, LLO XapaKTepuayeTbCa NEPeXoAoM Bif CUMOBKX BIGHOCUH 4O BiZHOCKH, SIKi nig-
MopSOKOBYIOTLCS NEBHUM npasurnaM. BucHoBok. Came nocepeHWULTBO, OCHOBU SIKOTO CKNMafanucs 3 HagaBHILLIMX Yacis,
Bidirpano Haa3BM4anHO BaxIMBY Ponb Y yknaaeHHi Bectdanbcokoro MupHoro foroeopy 1648 p., skuii cTaB BignpaBHO
TOYKOIO B iCTOpIl Cy4acHOro MiKHapOAHOro NpaBa Ta 3aknaB OCHOBY AN BNPOBAMKEHHS MPUHLMNY MUPHOTO BPEryOBaHHS
MiXHapOOHWX CMOpIB, SIKWIA € NPABOBOK OCHOBOK ANS BCiX 3aC00iB BUPILLEHHS MiXXHAPOAHWX CMOPIB.
Knrovoei crnosa: mediayis; MixHapoOHe nybnidHe npaso; MUpPHi 3acobu 8UPILUEHHS MiXHaPOOHUX cnopig;

dosecmeparnbceKuli nepiod

Problem statement

It is known, the study of the evolution of any so-
cial phenomenon is the basis for revealing its deep
essence, identifying patterns and contradictions of
the influence of certain internal and external factors
on its current state and prospects for development.
That is why the analysis of the history of legal regu-
lation of mediation in relations between various
subjects of International Law in the pre-
Westphalian period is important to clarify the legal
nature of the institution of public mediation as one
of the means of peaceful settlement of international
disputes in modern International Law and its signif-
icance to resolve those conflicts, which, unfortu-
nately, still threaten the peaceful coexistence of
states and peoples, undermine the foundations of
International Law.

A retrospective analysis of the institution of me-
diation in public International Law is usually carried
out in the context of the formation and consolida-
tion in International Law of the principle of peaceful
settlement of international disputes, the content of
which is the obligation of states to use various
methods to settle disputes without using a force. It
should be taken into account that the formal legal
consolidation of the obligation to resolve disputes
exclusively peacefully as a principle of International
Law was carried out first in the Hague Conventions
of 1899 and 1907, and later in the UN Charter in
1945. In turn, mediation, as well as arbitration pro-
cedures were actively used in international practice
long before that.

The history of the formation and development of
the institute of international public legal mediation
is mainly considered by both foreign and domestic
scholars in the context of the study of peaceful
means of settling international disputes. Among the
scholars who studied mediation in International
Law at various times and thus addressed the evo-
lution of this institution can be named A. Abashid-
ze, J. Allain, L. Anisimova, S. Bailey, D. Berkovich,
R. Bilder, I. Blyshchenko, C. Bourely, M. Brockha-
us, M. Bruce, F. Vicuia, C. Vukovic, M. Garcia, D.
Davidenko, G. Dam, Oppenheim, A. Cassese, D.

Keron, D. Collier, M. O 'Connel, A. Ladyzhensky,
S. Lazarev, M. Lebedeva, D. Levin, R. Mackenzie,
J. Merrills, N. Samartseva, T. Samvelyan, Y. Sem-
kina, E. Pushmin, R. Khorolsky, Z. Tropin, M.
Trunk-Fedorova, R. Caesar, R. Shabtai, G. Shinka-
retskaya, G. Sharmazanashvili, D. Wilkenfield. M.
Yanovsky, S. Yuval and others.

However, particular studies of the history of the
formation of the international public law mediation
institution in the pre-Westphalian period in the na-
tional science of International Law have not been
conducted, which is the purpose of the article. Its
novelty consists in obtaining new knowledge about
the use of mediation in international relations in the
pre-Westphalian period to settle disputes; the es-
tablishment of the features of the development of
this institution; the impact of mediation on the con-
clusion of the Westphalian Peace Treaty.

The article aims to study the history of the use
of the institution of mediation in the pre-state, an-
tique periods, and the feudal period before1648.

Mediation as one of the means of peaceful
settlements of disputes

Considering the formation of legal regulation of
the principle of peaceful settlement of international
disputes in the pre-Westphalian period, it can be
argued that intermediary or International Public
Law mediation is one of the oldest means of re-
solving international disputes that have been used
and continue to be used in international relations’.

It should be noted that mediation as a technique
of resolving a dispute is characteristic of both do-
mestic and international public law; it is applied in
various national jurisdictions and, as practice
shows, is becoming more widespread, in particular

" The de facto principle of the peaceful settlement of
international disputes developed as a response and the
principle of the natural continuation of the prohibition of the
use of force or threat in international relations. Their inter-
relationship shows the desire of the international commu-
nity to establish not only the illegitimate use of force in
international communication but also the mechanisms that
can ensure the peaceful coexistence of the state and the
international legal order.
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in private law relations. Taking into account the
existing approaches, we can state that the concept
of mediation is used as a general term to denote
various forms of mediation, which allows achieving
the settlement of conflicts in various spheres of
human activity.

Mediation in public International Law is an insti-
tution and one of the means of peaceful resolving
of international conflicts, which in the most general
form involves a third party entering into a dispute to
reconcile the parties by proposing a mutually ac-
ceptable compromise settlement, along with other
means of peaceful settlement of international dis-
putes [1, p.13; 2, p.54; 3, p.28], and as J. Jackson
rightly points out, serves as a reflection of the de-
velopment of human civilization as a transition from
force-oriented relationships to relationships that are
subject to certain rules [4, p.109].

Mediation in legal science is considered as a
way to resolve a dispute between the conflicting
parties with the participation and under the guid-
ance of a neutral third party — a mediator who is
not empowered to make a decision that is binding
on the parties [5, p.47; 6, p.45]; as the mechanism
for settling disputes and disputes, which aims to
develop mutually beneficial or mutually acceptable
conditions for their resolution and voluntary impris-
onment by the parties to the agreement in accord-
ance with the terms [7, p.10], as the conciliation
procedure between the conflicting parties by enter-
ing into voluntary negotiations with an uninterested
third party, called a mediator or mediator, who as-
sists the parties in the negotiations and facilitates
an agreement between them [8, p.33], as the pro-
cedure of active participation in the conflict of a
neutral disinterested party, which has authority
over all conflicting parties and makes active efforts
for mutually beneficial settlement of the dispute [6,
p.8], as a method that allows the parties to the con-
flict, with the assistance of a neutral and impartial
third party mediator, to develop on a voluntary ba-
sis a mutually beneficial and mutually acceptable
solution that suits their interests [9, p.8], as the
process by which the parties to a conflict, through a
neutral mediator, systematically identify problems
and seek ways and means of resolving them,
sometimes alternative, and seeking to reach a
consensus that suits their interests; it is the partici-
pation in the conflict of a neutral disinterested party
that is authoritative for all conflicting parties [10,
p.34].

The purpose of International public-law media-
tion is to settle the dispute in such a way as to en-
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sure the preservation of peace and security. At the
same time, it is desirable to settle disputes without
the use of force.

Currently, mediation in the objective sense, as
an institution and one of peaceful means of resolv-
ing international disputes, combines substantive
and procedural rules of law (including soft law) that
govern social relations arising from the fact that the
conflict is resolved by voluntarily reaching an
agreement between the parties on mutually benefi-
cial legal and (or) actual actions (inaction), which
are designed to eliminate the contradictions under-
lying the conflict.

Currently, mediation in an objective sense, as
an institution and one of the peaceful means of re-
solving international disputes combines material
and procedural rules of law (including soft law) that
regulate social relations arising from the fact that
the conflict is resolved through the voluntary reso-
lution of the conflict is resolved by the voluntarily
reaching agreement between the parties on mutu-
ally beneficial legal and (or) actual actions (inac-
tion), which are designed to eliminate the contra-
dictions underlying the conflict.

In a subjective sense, public law mediation as
one of the types of peaceful means of resolving
international disputes is a legally secured activity of
the parties to the conflict and other participants in
the reconciliation process, aimed at using a set of
legal and other (psychological, axiological, etc.)
means to resolve the conflict/ dispute, by voluntari-
ly reaching agreement by the parties on mutually
acceptable legal and (or) actual actions (inaction),
which in turn are aimed at eliminating the contra-
dictions underlying the conflict/dispute.

It should be noted that the social role of media-
tion as one of peaceful means of conflict resolving
is not only to restore and maintain social harmony
but also to cultivate a sense of stability and confi-
dence in the participants in public relations in the
existing legal order. The possibility of using interna-
tional legal public mediation to resolve international
disputes is one of the important guarantees for en-
suring the stability of international relations and
international legal order. At the same time, unlike
mediation in private law relations, within the
framework of public law international, the mediation
main functions are not only the preservation of
friendly relations between the parties (in our case,
the subjects of international law, more often states)
but also the promotion of peace and the prevention
of armed conflicts in general.
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Assumption of the existence of some
mediation practices in the pre-state period

Mediation has its roots in the depths of human
history. Without going into discussions about the
origin of International Law and its periodization, we
can agree with the opinion of Ukrainian researcher
O. Butkevych, who notes that the main genetic de-
velopments in international relations and Interna-
tional Law were created in intergroup, inter-
communal communication, and some of them sur-
vived to the stage emergence of international rela-
tions and international proto-law (leadership, early
state) and formed their basis [11, p.157]. Among
such "developments" was mediation. The author
points out that at the stage of local groups in their
relationship there are some elements of future in-
stitutions of International Law, such as mediation in
conflicts (most often these functions were per-
formed by a leader elected and responsible to the
group as a whole "....", proxenia "...." [11, p.160].

O. Butkevych notes that in the described period
the formation of primarily "most necessary" norms
and institutions of International Law begins, and
the existence of international relations would not be
possible in absence of such norms and institutions
[11, p.160]. Similarly, in his work "History of Euro-
pean Law", which has already become a classic of
the history of state and law, Swedish researcher E.
Anners believes that the practice of dispute resolu-
tion in the early stages of human civilization was of
paramount importance for the formation of law it-
self [12, p.6]. Such considerations are based on
the results of research in many sciences.

Mediation practices in the antic period

L.V. Davydenko writes about mediation as one
of the types of conciliation procedures in primitive,
traditional societies in his work "Amicable Dispute
Resolution in the European Legal Tradition". In this
work, the author provides a thorough description of
various types of mediation for conflict resolution in
the history of Europe, including public and private,
church and secular, mediation of nobles, officials,
businessmen. L.V. Davydenko notes: "The next
most important step in the evolution of human so-
ciety was the formation of a special peacekeeping
power. In tribal society, leaders and elders were
given the function of conciliators" [13, p.35].

By the way, according to this researcher, in the
historical and legal literature, traditionally, much
more attention is paid to the settlement by the me-
diation of international public disputes, mainly in-
terstate, than to conciliatory procedures in the set-
tlement of private disputes. Confirming this thesis,

ISSN 1995-6134

he points out that in the XVII century a treatise
specifically devoted to mediation in international
disputes appeared. This is a work on mediation in
international disputes, written by Johann Wolfgang
Textor, a famous German lawyer. In this paper, the
author describes in great detail the situations that
may require mediation?, as well as the mediation
procedure, the consequences of the mediator's
actions, the characteristics that the mediator must
meet [14].

According to another well-known English re-
searcher Roebuck D., who is the author of numer-
ous studies based on primary sources, mediation
(mediation) and arbitration in ancient times are al-
most the only means of peaceful settlement of con-
flicts [15, p.136]. In support of this, from the works
of the famous historian Herodotus, it can be con-
cluded that mediation was one of the practiced
ways of resolving conflicts, including even war [16,
p.78; 17, p.25].

Who was empowered to mediate in ancient
times? The mediators of that time, as a rule, were
the most authoritative members of society, who
enjoyed honor and power. Mediation was also car-
ried out by relevant bodies and individual officials,
politicians, and the military (in ancient Greece —
amphictyonya, Oracle of Delphi, political and mili-
tary associations "symmachia", politicians, winners
of the Olympic Games; in Ancient Rome - the Ro-
man people, the senate, kings, emperors, other
statesmen, ambassadors). According to the meth-
od of implementation, preference was given to in-
dividual mediation, although slave-owning states
also used a collective form of mediation. At that
time, international practice and doctrine began to
establish a distinction between mediation and arbi-
tration, the criterion of which was the subject mat-
ter of the dispute and the legal force of the influ-
ence of third parties on the settlement of the
dispute. However, no clear distinction was made
between these institutions in slave-owning interna-
tional law, as evidenced, for example, by the al-
most widespread use by ancient authors of the
terms "arbitral" and "arbitration".

As an illustration, we can give an example from
the book of Xenophon "Kiropedia" (ancient Greek
Kupou traideia; "Education of Cyrus"; IV c. BCE.)
which describes the mediation of Cyrus Il (a Per-
sian king of the Achaemenid dynasty who ruled in

2 Although this document had no legal force, its doctri-
nal and practical significance is not in doubt, and is cer-
tainly evidence of the development of the mediation
mechanism in those days.
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559-530 BCE) between the Armenians and the
Chaldeans, who were constantly at war. The Chal-
deans are mountain people whose lands bordered
on the lands of the Armenians, and who were in
constant conflict. Cyrus inflicted a military defeat on
them, and then offered their ambassadors an
agreement under which the Chaldeans were given
the right to cultivate land in Armenia subject to the
payment of taxes to the Armenian king, and also
decided to independently control the mountain for-
tresses by agreement with the parties [4, p.168].

One of the important historical examples of me-
diation in the ancient period is the participation of
leading ancient Greek cities in resolving the conflict
between the Aetolian League and Macedonia dur-
ing the First Macedonian War in 209 BCE. Not-
withstanding the goals pursued by these cities, it
should be noted that attempts at mediation on their
part took place every year from 209 to 206 BCE,
and eventually ended in peace [10, p.268].

A similar practice of engaging a mediator to re-
solve the conflict existed in ancient China and Per-
sia. Gradually, this practice is gaining popularity
and recognition, and the rules that are being creat-
ed at this time are becoming formalized and sys-
tematized. Thus, we can conclude that mediation,
which is known in the early stages of the formation
of historical communities of people, along with oth-
er future institutions of public communication, was
important for the formation of the foundations of
international law.

In almost all modern studies of the institution of
mediation, both in public international law and in
the domestic law of states, an example is "proxe-
nia", a social and legal institution that existed in
ancient Greece [6, p.32]. The term "proxenia" (an-
cient Greek 1rpogevia) meant hospitality. In ancient
Greece proxenia meant appealing to a mediator to
establish and maintain connections, negotiate, and
interact with individuals, families, clans, tribes, and
even city-states. Such a mediator was named
proxenetas. This was a person capable of con-
structive communication and endowed with com-
mon sense, who was guided by the principal to
establish or maintain friendly relations and enjoyed
hospitality, privileges, honor, and respect in the
host family, clan, state [13, p.168]. This person,
due to custom, had responsibilites both to the
principal and to the host party, had to take care of
the interests of both parties and contribute to their
implementation. Achieve this proxenetas could only
by facilitating the reconciliation of interests and
reaching agreements between the sender and the
host party. It can be assumed that among the sig-
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nificant number of functions it performed prox-
enetas (care for the accommodation of foreigners;
mediation between foreign officials and institutions;
certification of wills made by foreigners; determin-
ing the order of liquidation of the foreigner's inher-
itance, if he had no legal heirs; mediation in trade;
providing foreigners with access to temples for reli-
gious ceremonies), he could also to take a direct
part in resolving disputes that have arisen between
the parties to the relationship. In Ancient Greece
itself, the institution of proxenia became wide-
spread and was borrowed from other countries of
the ancient world, entering the practice of interna-
tional relations [18, p.234].

In the early feudal period, mediation was used
both for the settlement of international disputes,
frictions and for inter-feudal strife (about posses-
sion, about the boundaries of principalities, dignity,
and honor, titles, etc.). This is due to the peculiari-
ties of feudal, in particular industrial relations.

Mediation as the instrument of peaceful
settlement of international disputes in the
Middle Ages

During the Middle Ages, popes, emperors, pa-
pal legates, and bishops often acted as mediators
in international and domestic strife. In general, at
this time, due to the great influence of the Roman
Catholic Church, the idea was preached that Eu-
rope was the only "Christian state" led by a father
and emperor, in connection with which the latter is,
so to speak, ex officio mediators and supreme arbi-
trators in all international and inter-feudal disputes
[19, p.12]. Among the historical examples is the
participation of Pope Alexander VI in the settlement
of the confrontation between Portugal and Spain in
their struggle for the establishment of rule over the
colonies in the late XV century (1493-1494). We
are talking about the papal bull "Inter caetera" from
04.05.1493 on the territorial division between Spain
and Portugal of possessions in the Atlantic. One of
the results of the adoption of the bulls was the con-
clusion on 07.06.1494 in the city of Tordesillas
(Spain) Tordesillas agreement between Spain and
Portugal on the division of territories in the newly
discovered lands.

It should be noted that in Kievan Rus', repre-
sentatives of the Orthodox Church also acted as
mediators in disputes between rulers of states, and
in inter-feudal inter-princely internal disputes. Thus,
in 1357, Metropolitan Oleksii, at the request of the
Grand Duke of Moscow Ivan Ivanovich, went to the
Horde, where, acting as a mediator, held success-
ful negotiations with Khan Berdybek, who as a re-
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sult of these negotiations refused to pay a new
tribute and stopped threatening war [20, p.53; 21,
p.15]. Oleksii also acted as an arbitrator between
Prince Dmitry of Moscow and Prince Mikhail of
Tver (Tverskoy) in 1367, and Bishop Euthymius of
Tver (Tverskoy) was a mediator in negotiations
between the same princes in 1375 [22, p.131, 145].

In medieval Christian Europe (Respublica Chris-
tiana) the special authority to ensure the preserva-
tion of peace between Christian peoples belonged
to the popes and the emperor, they were mediators
ex officio in various international conflicts [20,
p.54]. The intervention of the pope, rarely the em-
peror, in international disputes with a view to their
peaceful settlement through good offices, media-
tion or arbitration was perceived by the peoples of
Europe as appropriate and necessary. Known cas-
es of resolving interstate disputes by the Pope or
his representatives (cardinals, nuncios, etc.)
through good services or mediation are peace be-
tween France and England (1360), peace between
Charles VII of France and Duke Philippe of Bur-
gundy (1435).

An illustration of successful mediation efforts
can be considered the conclusion of peace be-
tween lvan the Terrible and Stefan Batory in 1582
in the Zapolska Cave through the mediation of the
papal ambassador Possevino. In 1617, Truce of
Yam-Zapolsky, a peace treaty between Sweden
and Russia was concluded with the mediation of
the British ambassador Duwson Merike (in some
sources lvan Ulyanov) [20, p.63].

In the period of absolutism, the mediation from
the predominantly individual (carried out by popes
and legates), passed to the collective mediation of
sovereigns and diplomats carried out by them at
international congresses and conferences. This
time can be considered the heyday of mediation.
As a desirable means of facilitating the peaceful
settlement of disputes that may arise, the use of
mediation was enshrined even in individual trea-
ties, mostly bilateral. It should be noted that the
development of the institution of international public
mediation is caused by the need to end the centu-
ries-old wars between states. It is interesting that in
the period of absolutism there is a distinction be-
tween mediation, international arbitration, and good
services [23, p.96].

Mediation ultimately played an extremely im-
portant role in resolving one of the longest-running
conflicts in Europe at the turn of the Middle Ages
and modern history. This was the Thirty Years' War
(1618-1648) in the Holy Roman Empire, in which
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almost all European states were involved.

Considering that from 4.5 to 8 million people
died in the Thirty Years War, and continuous wars
did not stop for decades, the need for peace be-
came increasingly apparent. Reconciliation took
place in 1648, and treaties were signed (Mlnster
and Osnabrick on May, 15 and October, 24, re-
spectively), which are widely known as the Treaty
of Westphalia. The mediators were Fabio Kigi, the
Papal Nuncio to Cologne, and the Venetian envoy
Alvise Contarini.

The signing of this historically significant treaty
was a turning point and the starting point in the his-
tory of modern International Law, many concepts of
which (official recognition, mediation, etc.) were
first formulated during the negotiations in Minster
and Osnabriick. Treaty laid the foundation for the
implementation of the principle of peaceful settle-
ment of international disputes, which is the legal
basis for all means of resolving international dis-
putes.

Conclusions

The study of the formation and development of
mediation procedures as means of peaceful set-
tlement of international disputes in the pre-
Westphalian period, suggests that mediation is one
of the oldest means of conflict resolution, known to
human communities since ancient times.

Despite the assumption that the elements of
mediation existed in the so-called "pre-state" peri-
od, historical monuments show that mediation was
actively used as a procedure of reconciliation in the
ancient period. It is at this time that the rules of
mediation begin to take shape, which is still applied
today. The development of the foundations of the
institution of mediation in the early feudal period,
and the active participation of the Roman Catholic
Church as an international mediator is an objective
reflection of the evolution of European civilization,
which is gradually beginning to realize the need for
peaceful settlement of international disputes.

The period of absolutism marked the transition
of mediation from predominantly individual (carried
out by popes and legates) to collective mediation of
sovereigns and diplomats, carried out by them at
international congresses and conferences. This
time can be considered the heyday of mediation.

Mediation itself played an extremely important
role in the conclusion of the Treaty of Westphalia in
1648, which became the starting point in the histo-
ry of modern international law and laid the founda-
tion for the implementation of the principle of
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Problem statement. Having a person with his or her rights and freedoms as the highest social value, Ukrainian society
needs to have a judicial authority able to have a strong positive image in society and the international arena. Our legal reality
is the evidence of the low credibility and image of the judiciary in the country. It manifests itself in an increased level of public
distrust in the judiciary and the lack of confidence of foreign and international judicial institutions in national judicial institu-
tions. The purpose of the work is to study the formation of the image of a judge in Ukraine from the standpoint of the pre-
conditions for its formation and to propose systemic measures to improve it through the prism of the essence of the judicial
image. In this regard, the following research methods are used: qualitative analysis with the help of induction and deduc-
tion, analysis and synthesis to explore the essence of the judge image phenomenon; system analysis method to clarify the
factors determining the real state of the judicial image and to establish means for its promotion; formal-logical method to
substantiate the conclusions. Results. It has been established that the low image of a judge as a face of judicial power can
cause a threat of several crisis phenomena in society and state. The formation of a judge's image should be seen as a sys-
temic, constant, purposeful activity aimed at shaping public opinion about the judiciary and carried out with the help of vari-
ous measures of promotion. The preconditions for the formation of the professional image of judges are the basis for the de-
velopment of this phenomenon, the coincidence of circumstances or the current legal atmosphere. They are judicial policy,
the level of legal culture, the economic well-being of the state population, the quality of relations between the judiciary and
the media, the level of adequate organizational, technical and material support of the judiciary and judges, the quality of
court personnel's job, even the Ukraine's inclusion in transnational cooperation, etc. Conclusions. Acquisition of a high pro-
fessional image is one of the foundations of a democratic and legal state. The image of a judge as one of the main subjects
of the formation of a high image of the judiciary as a whole is based on the constituent components and the prerequisites for
its formation. Image is a multifaceted concept artificially projected by the actors interested. The changes in the image of a
judge and the judiciary can occur both in the direction of addition (strengthening and increase) and in the direction of reduc-
tion (weakening and decrease). The growth of the subjects' positive image is desirable.
Key words: the image of a judge; the judiciary; a judge, increase confidence in the judiciary
koksk

MocTaHoBKka npobnemu. YkpaiHCbkoMy CycninbCTay, B SKOMY NoAmMHa, ii npasa i ceoboay € HaBULLOK COLianbHO LiHHi-
cTio, Oes3anepeyHo HeobXxigHa Taka CygoBa Brnaga, ska byae MaTi BUCOKMIA NOSUTVMBHWIA iMIZK Y CyCMiNbCTBI Ta Ha MiXHa-
poaHin apeHi. Hapasi Halwa npasoBa pearbHiCTb € CBIYEHHAM HU3LKOTO aBTOPUTETY Ta iMigXy CydO0BOI Braau B KpaiHi, Lo
MPOSIBNAETLCS MiABWLLEHUM PIBHEM HEAOBIpW CycrinbCTBa 4O OpraHiB Cy4oBOi Bnady, BIACYTHICTIO AOBIpK iHO3EMHMX Ta
MiXXHapPOL4HWX Cy[OBWX YCTAHOB [0 HaLliOHamNbHWX CydO0BWX IHCTUTYLN Ta BigCYTHICTIO AOBipK rpomagsH. MeTta pobotn — go-
CrigNUTV CTAHOBMEHHS iMiZXy Cyani B YkpaiHi 3 no3uLii nepeayMoB Moro (hopMyBaHHS, 3anporoHyBaT CUCTEMHI 3aX0au io-
ro NigBULLEHHS Yepes NPU3My CYTHOCTI CYAmIBCHLKOMO iMimKy. Y 3B’A3KY i3 LM BUKOPUCTOBYIOTLCS Taki MeTOAM JOCTILKEH-
HA 5K SIKICHWA aHani3 3a [OMOMOrolo iHAYKLT Ta AedyKuji, aHanisy Ta CUMHTE3y [Ns BUBYEHHS CYTHOCTI Takoro sBuwa sk
iMiZK Cyaai; MeTog CMCTEMHOTO aHanidy Ans 3'scyBaHHs (hakTopis, Lo 06YMOBIIOTL peanbHuMin CTaH CyAAIBCbKOro iMimKy
Ta 4719 BCTAHOBMNEHHS 3acobiB 1oro nonynspusalii; popmanbHO-NorivHuin — B 0BIpYHTYBaHHI BMCHOBKIB. Pesynbrartm.
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BCTaHOBMEHO, L0 HW3bKWIA iMImK CyAAi Sk 0BNMYYs CyAOBOI Baau MOXE 3yMOBIIOBATW 3arpo3y BUHUKHEHHS B CYCMiNbCTBI
Ta [epaBi HU3KM KpM30BMX ABuLL. POpMyBaHHS CYAAIBCLKOTO iMimKy HEODXIOHO po3rnagaTh sk NraHOMIpHY, MOCTIMHY, Li-
NecnpsMOBaHy AisNbHICTb, L0 Ma€e Ha METi CTAHOBNEHHS FPOMaACHKOI AYMKM LOAO CyAO0BOi Briaau, 34iNCHI0BaHy 3a Aono-
MOrOI0 Pi3HWX 3axofiB nonynspuaaii. Mepedymosu opMyBaHHS NPOdecinHoro iMigXy cyanis € 6asnucoMm Ans po3BuTKy
Lb0ro GheHoMeHy, 36irom oBcTaBMH UK NPaBOBOKO aTMOCEPOID, WO cknanacs. Humu € cyaosa nonituka, piseHb NpaBoBoi
KynbTYpU, EKOHOMIYHUIA [OOPOBYT HaCeneHHs AepxaBu, AKICTb B3aEMOBIAHOCUH Cy[OBMX OpraHiB 3 3acobamu MacoBoi iH-
chopmallii, piBeHb HaNEeXHOro OpraHi3aLiiHO-TEXHIYHOMO Ta MaTepianbHOro 3abesneyeHHs CyAoBMX OpraHiB Ta Cyanis, sik-
icTb poBoTW nepcoHany cydy, HasiTb BKIIOYEHHS YKpaiHW 40 TpaHCHaLioHanbHOro CniBpobiTHWLTBA, TOWO. BuCHOBKM.
3p06yTTS CyaasmMM BUCOKOTO NPodiecinHoro iMiMXy — 0fHa i3 OCHOB AEMOKpaTUYHOI Ta NPaBoBOI Aepxasu. IMigx cyani sax
O[IHOrO 3 OCHOBHUX Cy6'eKTiB (hOPMYBaHHS BIMCOKOTO iMidKy CYAO0BOI Briaau B LNIOMY FPYHTYETbCS Ha BRacHe CyAAiBCbKOMY
iMiZpKi, Ha Or0 CKNaJoBMX KOMMNOHEHTaX Ta Ha NepeyMOoBaXx AOro CTaHOBEHHS. IMigX — Lie BaraTorpaHHe NOHATTS; LWTYY-
HO CMpOeKTOBaHe 3aLjikaBneHnMmM cyb’exkTamu; 3MiHa iMiZKy Cyaai Ta CyaoBoi Bnaay B Linomy Moxe BinOyBaTUCh 5K Y CTO-
POHY 3MiLHEHHS (3pocTaHHs, 3BiNbLUEHHS, POCTY), TaK i B CTOPOHY 3HWXEHHS (3MEHLUEHHS], nocnabneHHs). 3po3ymino, Lo
BaxaHum € came 3pOCTaHHS NO3UTUBHOTO IMIIKY Cy6'EKTiB.

Key words: imidx cyddi; cydosa enada; cydds; nideuweHHs dosipu Ao cydosoi enadu

Problem statement

Scholars traditionally consider issues and prob-
lems of judicial power. Meanwhile, new impulses in
the development of judicial reform determine many
lawyers' initiatives for its critical comprehension,
scientific evaluation and formulation of proposals
for the improvement of the relevant legal field. The
ongoing judicial reform in Ukraine is aimed at cre-
ating the most perfect and efficient model of the
judicial system that would comply with the world's
standards of organization and functioning of courts
and the needs of Ukrainian society.

It is believed that under such conditions the low
image of the judiciary can threaten the emergence
of many crisis phenomena in society and the state.
Such phenomena are the destruction of the demo-
cratic principles of justice, ignoring the effective-
ness of judicial protection of fundamental rights
and freedoms of a man and a citizen, the refusal to
attract foreign investment.

Questions on the analysis and research of prob-
lems of forming a high positive image of the judici-
ary in Ukraine are not inherently new. It is because
the formation of the image of the judiciary has been
taking place during the evolution of judicial law.
However, terminologically, the application of the
concept of "image" provides new approaches and
new aspects to study. Moreover, time imposes new
requirements on a positive image of a court. There-
fore, today we can say that this topic is not fully
developed, as there are no in-depth doctrinal stud-
ies of all aspects of the image of the judiciary.
Among the scholars who have taken an interest in
this question are M. Burbyk [1], O. Velychko [2], K.
Harnyk [3], Yu. Hurtova [4], D. Prytyka [5], O.
Shcherbaniuk [6], et al.

The purpose of the work is to study the for-
mation of the image of a judge in Ukraine from the

standpoint of the preconditions for its formation and
to propose systemic measures to improve it
through the prism of the essence of the judicial im-
age. The novelty of the study is that the author
tried to explore the mechanism of image formation
of judges in Ukraine as a planned purposeful activi-
ty aimed at forming public opinion about the judici-
ary, carried out through various promotional
measures. It is proved that image is an artificial
and dynamic phenomenon; the formation of a posi-
tive image and its improvement is a constant, con-
tinuous, thoughtful work of a number of actors.
From these provisions follow the task of the article,
which is to establish the components of the image
of the judge and to explore the prerequisites for its
formation, in which to show possible ways to im-
prove or modernize.

The essence and significance of the image of
the judge

We all understand that one of the foundations of
a democratic and legal state is the acquisition of
prestige and image by courts and judges. Further-
more, as Matti Maasikas, Head of the European
Union Delegation, noted, judicial reform is not only
an internal issue for Ukraine. Its successful imple-
mentation will directly determine the country's for-
eign policy image and the attraction of international
aid and investments [7].

Different dictionaries give similar definitions for
the term "image". In particular, according to the
Free Explanatory Dictionary, "image" is 1) a public
opinion and an idea about someone or something;
reputation, picture; 2) the picture of a person (in-
cluding his appearance and manner of behaviour)
aimed at forming a public opinion or an idea about
him or her [8]. In the Dictionary of Foreign Soci-
ocultural Terms "image" is presented as a picture
and view; purposefully formed picture of a person,
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phenomenon, object, designed to increase the
emotional and psychological influence on someone
for popularization, advertising, propaganda, etc. [9].

Researchers note that “the image of a judge”
can be considered as his internal and external pic-
ture formed in the consciousness of the public un-
der the influence of internal and external factors.
Hence, they distinguish several elements. These
are visual image, professional image and authorita-
tive image. It is noted that a positive professional
image of a judge includes a set of professional
qualities that any judge should possess a priori and
reflects a certain level of his competence, as well
as his personal moral and ethical qualities, that
characterize the judge as a fair, impartial, compe-
tent employee [1].

Foreign scholars also study the image of judges
using the idea of reputation. They note that judge's
decisions and actions influence the gaining of ones
reputation in different audiences. A judge with a
good reputation has the respect of his or her
friends and colleagues and may be able to ad-
vance to a higher court, have more exposure in
media and have a more lasting legacy and perhaps
even a memory of him or her in professional cir-
cles. A judge with a poor reputation among col-
leagues is less likely to have significant career
successes [10, p.2]. Reputation is a measure of a
lawyer's performance. Everyone can create it
through a combination of talent, knowledge, com-
petence and integrity [11, p.26].

A judge is one of the main subjects of the for-
mation of a high image of the judiciary as a whole.
Therefore, the image of a judge is considered to be
based on existing legal (judicial) policy and the
recognized priorities. It is aimed at forming a posi-
tive public opinion about the work of courts, further
developing their openness and accessibility for citi-
zens and media. According to Yu. Hurtova, "a posi-
tive representation or positive image of the judici-
ary is an indicator of the business and moral
qualities of the people representing it. The image of
a court is a kind of a picture, which is purposefully
created through the perception of different social
groups. It is necessary to take into account the pe-
culiarities of the perception of different social
groups, regional specifics, and national traditions,
formed set of values and norms of behaviour. The
more attractive and convincing is the image of judi-
cial organization, the higher is its reputation and
professional authority, as well as public confidence
in it" [4]. O. Shcherbaniuk holds a similar opinion,
out that "the image of the judiciary is its external
expression, an indicator of business and moral
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qualities of the people representing it" [6]. It is
worth agreeing with the researchers.

The professional literature often contains the
thesis that the image of any institution is not a mat-
ter of chance or convenience but rather the habit
and lifestyle of the entire team. The judiciary is no
exception. We are convinced that raising and main-
taining a proper image of the court is a systematic
purposeful activity of a certain range of actors.
Through a wide range of means and practices,
they should contribute to the formation of a positive
impression of the judiciary as a whole. Thus, every
employee of a court (as a public institution and as
a public authority) is an important component for
the shaping of the public impression of the court. At
the same time, we must understand that the circle
of actors "responsible" for the formation of the im-
age of the judiciary is not limited exclusively to
judges who, undoubtedly, are the key players in
this area.

It means that we consider image formation as a
systematic, purposeful activity aimed at the for-
mation of public opinion about the judiciary and
carried out with the help of various measures of
popularization. In this case, we are talking about an
artificial image formed in the public or individual
consciousness by media, judges themselves, bod-
ies of the judicial community, human rights organi-
zations, certain citizens, etc. Therefore, the image
of a court and a judge is created by PR, propagan-
da, advertising, commentaries, social networks
pages style, etc. Hence, it can combine both real
properties of this state-legal phenomenon and non-
existent, fictitious ones. Thus, image is a multifac-
eted concept artificially projected by the actors in-
terested. Moreover, the changes in the image of a
judge and the judiciary can occur both in the direc-
tion of addition (strengthening and increase) and in
the direction of reduction (weakening and de-
crease). Obviously, the growth of the subjects' pos-
itive image is desirable.

The professional literature also contains the
opinion on the importance of the continuous intro-
duction of actions aimed at increasing the authority
of the judiciary. For instance, Yu. Hurtova notes: "if
purposeful work to strengthen the image of the ju-
diciary is not carried out, the authority weakens...
Public sympathy depends on the activity of repre-
sentatives of the judiciary to promote their goals
and objectives" [4]. We fully agree with this logical
conclusion. In times of permanent reform of the
judiciary, the unstable economic and political situa-
tion in the country, maintenance of a positive im-
age (not to mention its strengthening) can be
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achieved only when based on activity, consistency
and virtue. The everyday behaviour of a judge is
the foundation for society's formation of its percep-
tion of the judicial system as a whole.

Professional image of a judge: three
components

The formation of the professional image of a
judge can be considered in three aspects. Firstly,
what the image of the judge oneself is. Secondly,
what elements form it? Thirdly, what prerequisites
for the formation of a judge's professional image
exist? At the same time, they are closely inter-
twined and complement each other. However, ob-
servance or non-observance of them influence the
result.

As regards the image of a judge oneself, it
should consist of several elements. One of them is
the appearance of a judge (manner of communica-
tion, facial expressions, clothing style. The next
one is the mastery of the art of oral and written
speech (clear expression of thoughts). The follow-
ing is knowledge of the law. The one we should
also consider is moral integrity. The final one is
compliance with the rules of business etiquette and
ethics of the judge.

As regards elements forming the image of a
judge, we can say that many factors influence the
actual (real) image of a judge. To begin with, it is
the legislation constituting the legal basis of the
legal status of judges and guiding their judicial ac-
tivity. Moreover, it is the attitude towards partici-
pants in a judicial process. Next, it is a personal
attitude of a judge towards the issue of his or her
image. Furthermore, it is the desire and ability to
make fair judicial decisions. The importance of this
element cannot be overestimated, as the content of
the judicial decision may be used to assess the
qualification of a judge. Finally, it is the recognition
of a judge in certain areas of the court jurisdiction.
In particular, a judge has to constantly improve his
or her qualifications and engage in self-education,
which includes an in-depth study of the regulatory
framework, scientific literature and judicial practice.
In addition, a judge should take part in scientific
conferences, seminars, round tables and even
have scientific publications on legal topics.

The judge's ability to use the latest telecommu-
nications capabilities available is of no lesser im-
portance. This refers to advanced technologies,
such as the electronic justice system, the system of
automatic distribution of cases, video recording of
court proceedings, videoconferencing, etc.

Moral integrity and compliance with the norms
of ethics of judges is also certainly very important,
since "one of the main guarantees of ensuring the
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implementation of legitimate, fair, impartial and ef-
fective judicial proceedings in Ukraine is the proper
performance by judges of their duties, observance
of labour discipline. The disciplinary responsibility
of the judicial corps in Ukraine is designed to en-
sure that the conduct of the bearers of justice
meets the requirements of the current legislation.
Nevertheless, it is crucial for the institute of disci-
plinary responsibility in the judicial system of our
state to be clearly and effectively regulated at the
legislative level. Otherwise, the competence of au-
thorized subjects of application measures of disci-
plinary impact on judges may turn into instruments
of pressure on the representatives of the judiciary
in Ukraine" [1].

Prerequisites for the formation of the
professional image of the judge

As regards the preconditions for the formation
of the professional image of a judge, they are the
basis for the development of this phenomenon, the
coincidence of circumstances or the current legal
atmosphere. In contrast to causes, it is generally
accepted that preconditions are something non-
obvious, yet possible and important. By consider-
ing them at a particular time in a particular legal
space, we can try to determine what has provoked
a given (certain, definite) state of affairs. As A.V.
Kostruba rightly points out, "legal relations are not
a frozen element of the legal system but its dynam-
ic part. They develop along with public relations
subject to legal regulation. Such relations include
all the variants, forms and social manifestations of
such legal regulation. The dynamics of legal rela-
tions consists of their emergence, change and ter-
mination, which are often distant from each other in
time and space. At the same time, the emergence,
change and termination of legal relations should be
considered as stages of a single process of devel-
opment of legal relations, not as certain isolated
stages" [12]. Preconditions can be philosophical,
historical, cultural, social, real, political, economic,
etc. Hence, the preconditions for the formation of
the image of a judge may be judicial policy, level of
legal culture, the economic well-being of the state
population, quality of relations between the judici-
ary and the media, level of adequate organization-
al, technical and material support of the judiciary
and judges, quality of court personnel's job, even
the Ukraine's inclusion in transnational coopera-
tion, etc.

As regards judicial policy, it is necessary to note
the following. Judicial policy as a whole is a kind of
a consequence of the observance of the principles
of mutual respect and cooperation of the branches
of government and public authorities. The place of
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the judiciary and its relations with the other
branches of government in modern democracies is
mentioned in Opinion No. 18 of the Consultative
Council of European Judges [13]. It states that un-
balanced critical commentaries provided by politi-
cians are irresponsible. It causes a serious prob-
lem, as it may unwittingly or deliberately undermine
public confidence and trust in the justice system. In
such cases, the judiciary should point out that this
conduct is an attack on the constitution of a demo-
cratic state and the legal position of other branches
of government.

As regards the level of the legal culture, its im-
provement should be one of the priorities of the
image of a judge. After all, as noted in the legal
literature, legal culture is an evolving system of the
legal values (legal consciousness, legal science,
legislation, legal order, legal activities) created in
the course of the development of a society. Such
values absorb the advanced achievements of the
legal culture of humankind. This is a qualitative
state of an individual, a society and a legal system.
Legal culture includes processes and phenomena
reflecting the essence of the Ukrainian legal state
and civil society, its basic bases and principles.

In the period of information transformation and
global informatization, the strengthening of the im-
age of the judiciary and judges increasingly begins
to depend on the media, “their commitment”. Cov-
erage of judges' work should be oriented toward
the interests of society and the public. Moreover, it
should ensure that a population is adequately in-
formed and educated. Obviously, critical publica-
tions and remarks about the judge in media (in
print, on television, on the Internet), complaints of
citizens both to media and to disciplinary bodies or
bodies of the pre-trial investigation will supposedly
have negative consequences for the image of the
judge. For example, in Ukraine, there is the
DEJURE Foundation, which implements a special
project "HONOUR and NOT.HONOUR of the
week".

To ensure proper communication with the me-
dia and avoid a biased negative approach to the
coverage of judicial proceedings in the periodical
press, all courts should establish press services or
introduce positions of press secretaries. They are
to provide quality information on the results of the
most relevant criminal, civil and other cases. We
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believe that, in this direction, it is crucial to give im-
portance to judges-speakers.

The image of a court and the image of a judge
are interrelated state-legal phenomena. Therefore,
it is not surprising that components of the image of
the court influence the formation of the decent im-
age of the judge. In particular, such components
are its proper organizational, technical and material
support, timely provision of buildings with the nec-
essary requirements, informatization and comput-
erization of court institutions, creation of infor-
mation kiosks and terminals, etc. A judge must
hold sessions in an official environment in specially
equipped halls with symbols of state power. Fur-
thermore, free access to courtrooms must be pro-
vided to all interested persons, including repre-
sentatives of the media. Finally, copies of all court
decisions should be printed and issued on time, etc.

Conclusions

Surely, the named elements and prerequisites
are not an exhaustive list of factors influencing a
judge's image. Moreover, we can only consider an
image as the dynamic status or a variable public
perception of a particular bearer of judicial power.
Thus, it is subject to correction through painstak-
ing, constant, hard work. In addition, this is not just
a judge's job.

All of the above measures should contribute to
a qualitative improvement of the level of judicial
protection of the rights and freedoms of citizens
and legal persons and the formation of a positive
professional image of a judge in Ukraine in gen-
eral. In addition, the formation of a high image of
the judicial system and an increase in its popularity
among the population are possible under certain
circumstances. First, the activities of the judiciary
should be clear to people. Next, they should meet
the needs of both the whole society and the inter-
ests of every citizen. Finally, such activities should
be constantly maintained, because an image can
change in time and space under the influence of
various factors as it is a changeable and dynamic
phenomenon.
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MocraHoBka npobnemu. YnHHe 3akoHo#aBCTBO YkpaiHn nepenbayae 060OB'A3KOBICT NPOBEAEHHS AEPXKaBHOrO Harnsay
(KOHTPOI0) LLOAO BUSBNEHHS Ta 3anobiraHHst NOpYyLLEHb HaneXHoi SKOCTi NpoAyKLii, pobiT Ta nocnyr, 4ONYCTUMOrO PiBHS
Hebe3neku Ans HaceneHHs, HaBKOMULWIHBOMO MPUPOLHOrO cepefoBuLla nuwe cy6’'ekTamu rocnofapioBaHHs. Takui cTaH
Yepes nepeBaxarody KinbKiCTb MOPYLUEHb BUMOT TEXHOTEHHOI Ta MOXeEXHOi 6e3nekn He cyb’ekTamu rocnofaploBaHHs Ha
0b’exTax 3 MacoBuM nepebyBaHHAM Ntoaei € kpan HebeaneyHum. ToMy METOR CTaTTi € BUCBITIEHHS CTaHy HOBITHLOTO HO-
pMaTuBHO-NPaBoBoro 3abesneyeHHs [epxasHoto cryx60to YkpaiHW 3 Haa3BUYaHIUX CUTYaLil AepXaBHOMO Harnsay (KOHT-
ponto) y cdrepi rocnoaapcsKoi AisSNbHOCTI Ta NPaKTUKW PO3LUMPEHHS! ii NOBHOBaXeHb i kona cy6'ekTiB nif Yac 3AicHeHHs
AEepXaBHOro Harnsay (KOHTPOMio) 3a AOAEPXKaHHAM | BUKOHAHHAM BUMOT 3aKOHOAABCTBa Y Chepi LMBINbHOTO 3axucTy, no-
XEXKHOI TEXHOTEHHOT 6e3neku, AifNbHOCTI aBapiHO-PATYBanNbHUX CYXO N MOXMBOCTI 110ro NpoBeaAeHHs 3a 06’ekTOM no-
PYLIEHHs. BuKOpMUCTaHO MeTOAM TEOPETUYHOTO LOCMiMpKEHHS Ans opManisalii HopMaTUBHO-NPaBOBOTO 3abe3neyeHHs
[epxasHoto cnyxBoto YkpaiHu 3 Haa3BUYalHUX CUTYaLliit fepkaBHOrO Harnsaay (KOHTPOIHo) Y cdepi rocnoaapchKoi Aisnb-
HOCTi; NOPIBHSIHHA — ANS 3iCTaBNEHHS NpeaMeTiB 03HaYeHOr0 HOPMaTMBHO-NPABOBOrO 3abe3neyeHHs Ta BCTaHOBIEHHS MO-
XMMBOCTI PO3LUMPEHHS MOBHOBAXEHb [lepkaBHoi Cnyx0Ou YkpaiHu 3 HagaBuyanHux cutyauin i kona cy6’ekTiB nig vac 3ginc-
HEHHS! [epxaBHOrO Harnsagy (koHTpomio). PesynbTaTtu. [MokasaHo, L0 HOBITHE HOPMAaTMBHO-NpaBoBe 3abe3neveHHs
[epxaBHoto cryx0ot0 YkpaiHu 3 Haa3BUYaRHUX CUTYaLliil epaBHOMO Harnsay (KOHTPOIHO) Y cdhepi rocnoaapchKoi Aisnb-
HOCTI B LinOMy CrpsiMOBaHe Ha NpakTWKy PO3LIMPEHHS i NOBHOBaXeHb i Kona cy6’ekTiB nig Yac 3MiiCHEHHs AepXaBHOro Ha-
rnsay (KOHTPOMto) 3a AOAEPXaHHSM | BUKOHAHHSIM BUMOr 3aKOHOAABCTBA Y CPEpi LMBINBHOTO 3aXWUCTY, MOXEXHOI TEXHO-
reHHoi 6e3nekw, GiAnNbHOCTI aBapinHO-PATYBAmNbHNX CIyX0 it MOXIMBOCTI MOro NPoBeAeHHs 3a 06'eKTOM nopyLUeHHst. byapb-
sika BiACYTHICTb Y AisnbHOCTI [lepxaBHoi cryxOu YkpaiHu 3 Ha3BUYaliHNX CUTYaLliil NTOBHOBAXEHD i3 HANEXHOTO AEPXaBHO-
ro Harnsay (KOHTPOIio) He CyB'eKTiB roCNoAaptoBaHHA € BPasnMBolo Yepes Hebe3neky MMOBIPHOTO BUHUKHEHHS aBapiit Ta
Haa3BMYanHuX cutyauin. BucHoBku. JouinbHUM € BHECEHHS 3MiH [0 3akoHy YkpaiHu "Mpo OCHOBHI 3acaau AepaBHOro

© 3oayns |.B., Fony6 B.A., 2021 62 Forum Prava, 2021. 69(4). 62-72
Open access under CC BY license (Research Article)


http://doi.org/10.5281/zenodo.5529533
http://orcid.org/0000-0002-3507-0012
https://orcid.org/0000-0002-0969-8850
mailto:journals@meta.ua
http://orcid.org/0000-0002-3507-0012
https://orcid.org/0000-0002-0969-8850

ISSN 1995-6134
20214

Harnsgy (KOHTPOMio) y cchepi rocnofapchkoi AisNbHOCTI Woao nependadeHHst MOXMMBOCTI NPOBEAEHHS AEPXABHOTO Ha-
rnsgy (KOHTPOMIO) Ha OB'eKTi B LNOMY, a He 3a OpraHisaLisMi, a TakoX i3 PO3LUIMPEHHs kona Cyb'ekTiB MEPEBIPKM He TiNbKu
chepi rocnogapchbKoi AiANbHOCT, a 1 iHWuX ocib 6e3 Takoro craTycy.

Knroyoei cnoea: [epxasHa cnyx6ba YkpaiHu 3 HadssuyaliHux cumyauili; cyb ekmu 2ocnodaprogaHHs; 06'ekmu

3 macogum nepebysaHHam nodell; depxagHull Haznsd (KOHMPOIb)

skksk

Problem statement. The current legislation of Ukraine provides for the obligation to carry out state supervision (control)
regarding the detection and prevention of violations of the proper quality of products, works and services, the permissible
level of danger for the population, and the natural environment only by business entities. Such a situation is extremely
dangerous due to the overwhelming number of violations of man-made and fire safety requirements of non-business entities
at facilities with a mass presence of people. Therefore, the purpose of the article is to highlight the state of the latest
regulatory and legal support by the State Emergency Service of Ukraine of state supervision (control) in the field of
economic activity and the practice of expanding its powers and the circle of subjects during the implementation of state
supervision (control) over compliance and fulfillment of the requirements of the law in the field of civil protection, man-made
fire safety, the activity of emergency and rescue services and the possibility of its implementation at the object of the
violation. The methods of theoretical research were used to formalize regulatory and legal support by the State Emergency
Service of Ukraine of state supervision (control) in the field of economic activity; comparison — to compare the subjects of
the specified normative and legal provision and establish the possibility of expanding the powers of the State Emergency
Service of Ukraine and the range of subjects during the implementation of state supervision (control). Results. It is shown
that the latest regulatory and legal support of the State Emergency Service of Ukraine of state supervision (control) in the
field of economic activity is generally aimed at the practice of expanding its powers and the circle of subjects during the
implementation of state supervision (control) over compliance and fulfillment of the requirements of the law in the field of civil
protection, man-made fire safety, the activity of emergency and rescue services and the possibility of its implementation at
the object of the violation. The partial lack of powers of proper state supervision (control) of non-business entities in the
State Emergency Service of Ukraine is vulnerable due to the danger of possible accidents and emergencies. Conclusions.
It is expedient to introduce amendments to the Law of Ukraine "On the Basic Principles of State Supervision (Control) in the
Field of Economic Activity" to provide for the possibility of state supervision (control) of the object as a whole, rather than of
organizations, as well as to expand the range of subjects’ inspections not only of the sphere of economic activity but also of
other persons without such status.

Key words: The State Emergency Service of Ukraine; business entities; objects with mass stay of people;

state supervision (control)

MoctaHoBKa npoGnemu

UuHHMA 3akoH YkpaiHm "lpo OCHOBHI 3acagu
AepXXaBHOro Harnsgy (KoHTpornio) y cdepi rocnogap-
cbkol giansHocTi" Big 05.04.2007 p. Ne 877-V [1] ne-
penbadae 0GOB’A3KOBICTb NMPOBEAEHHSI AepKaBHOro
Harnagy (KOHTPOro) LWoao BUSBMEHHS Ta 3anobiraH-
HS NOpPYLUEHHAM BMMOr 3aKOHOLaBCTBa B YaCTUHI 3a-
Be3neyeHHs iHTepeciB CycninbCcTBa, 30KpeMa Hanex-
HOI AKOCTi MpoAykKuii, poBiT Ta nocnyr, 4ONYCTMMOrO
piBHA Hebe3nekn Ansi HaceneHHs, HaBKOMULLHBbOMO
NpuMpoaHOro cepepoBuLLa suwe cyb’ekmamu 20cro-
OaprogaHHs. Llinkom npuMpogHo, Lo 3 NAMHOM 4Yacy y
3B’I3Ky 3 HaO3BMYAMHOK BaXKMBICTIO nNpobnemu Ta
noTpebo OCyYaCHEHHSI CTaHy HOpMaTMBHO-NPaBo-
BOro 3abe3neyveHHs QisnbHOCTI OpraHiB AepXKaBHOro
Harnagy Ta KOHTPOIO, NUTaHHA NiABULLIEHHS 1X edbe-
KTMBHOCTI Ta PO3LUMPEHHS MOBHOBaXEHb MNif 4Yac
30INCHEHHS OepXaBHOro Harnsay (KOHTpon) 3a fo-
OEPXKaHHAM | BUKOHAHHAM BUMOT 3aKOHO4ABCTBA
oTpuManu Hose 3abapBneHHsl, B TOMY 4YuCni, N Hay-
KOBO-NPaKTUYHE OBI'pYHTYBaHHS.

B uinomy, nutaHHa 3’'iCyBaHHA HOpPMaTUBHO-
NpaBoBMX 3acaf Ta iX NpaKkTMYHOI peanisauii nig 4Yac

TpaHcdopMaLii cucteMu aepXxaBHOro Harnsay M KOH-
TPOnto y cdpepi rocnogapcbKol QinbHOCTI B YKpaiHi
6ynu npegmeTom pocnigxkeHb B.B. Osatnosoi Ta C.B.
BoaHtok [2]; nopsaok 34iNCHEHHsT 3ax0iB AepXKaBHO-
ro Harnaay (KOHTpont) y cdhepi rocnogapcbkoi Ais-
NBHOCTI Ta y3ararnbHEHHs, WO 20/108HUM Cy6 eKmom
30ilicCHEHHSI KOHMPOJIbHOI disnibHOCMI € Oepxkasa Je-
pe3 MexaHi3M HagineHHs il NMOBHOBaXKEHHAMMW pearb-
HOro BMMMBY Ha CYCNiNbCTBO — NPeaMeToOM HayKoBOI
po3Bigku B.B. Ceprinuyk [3]. OueBugHo, Wwo po3wu-
PEHHs1 Kona CyO’eKTiB AepKaBHOro Harnsgy (KOHTpo-
Mn0) Ta MOXIMBICTb MOro NPOBELEHHS 3a 00’eKTOM
MOPYLLEHHS [03BONSE 3anobirTi y noganbLomy 3Ha-
YHMX MaTepianbHKX i MOCBKUX BTPaAT.

Ak npuknag, KOHKpeTHy npobnemy 6usHa4YyeHHs
cyb’ekma rnepesgipku nig Yac dyaisenbHUX pobiT npu
NpoBeAeHHI AepXaBHOro Harnsay (KOHTPOM) nopy-
wysas we y 2015 poui M.MN. MNeTpos. BiH 3a3Hayvas,
wo "BignosigHo go n.2 4.1 c1.67 Kogekcy umBinsHOro
3axucTy YkpaiHn' JepxaBHa cnyxba YkpaiHu 3 Hag-

' CtaHoM Ha cborofHi ctaTTa 67 BukniodeHa 3 Kogekcy
UMBINbHOrO 3axucty YkpaiHm Ha nigctasi 3akoHy Big
21.04.2022 p. Ne 2228—1X [4]. Togi x y Kogekci 6ynu oHoB-
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3BMYaNHUX CUTYaLi 30iACHIOE KOHTPOMb 3a Ao4ep-
YKaHHSAIM BUMOT TEXHOTEHHOT Ta NOoXeXXHoi 6e3neku nia
yac npoBeAeHHs pobiT i3 OyaiBHUUTBA. [Npu LbOMY,
3aKOHaMKM He BM3HAYeHO NopsidoK Ta crnocid peanisa-
Uil Takoro noBHOBaXeHHS. Kpim Toro, HaBiTb SAKLO
OyOe BM3HAYeHO, WO KOHTPOSb 3a AOOEPKAaHHAM BU-
MOI TEXHOTEHHOI Ta MOXEeXHoi 6e3nekun nig yYac npo-
BeAEHHs OyaiBenbHMX pobIT MOXe 3AiMCHIOBATUCh Y
nopsaky Ta y cnocid, BM3HaveHi 3akoHOM YKpaiHu
"Npo OCHOBHI 3acaan AepXaBHOro Harnsgy (KOHTPo-
no) y cdepi rocnogapcbkoi QisnbHOCTI", iCHye nu-
MmaHHS1 B8U3Ha4YeHHs1 cyb’ekma nepesipku (BNAaCHWK,
3aMOBHUK abo niapaaHuk)" [5].

Mpo HeoOXigHICTb 3anpoBakeHHS HOBOMO MPWH-
uuny Harnsgy 3a ob’ekramu B LiNIoMy, a He 3a opraHi-
3auisamu, 3asHadanu A.l. Xapuyk, O.B. Minnep, A.l.
Monosko Ta B.B. AptemeHko. BoHn BKkasanu Ha Big-
CYTHICTb Oyab-AIKOrO OOI'pPYHTYBaHHA HeOoOXiaHOCTI
BMNPOBa/IKEHHSA BKa3aHMX 3MiH y TOrOYacHOMY 3aKo-
HopascTBi YkpaiHu [6]. MNpu uboMy, K NpunycTunm y
2018 poui O.B. Minnep, A.l. Xapuyk Ta 10.€. LWentox,
ocobnueBa Hebesneka BWHWKAE MpPU  TOPYWEHHI

cyb’ekmamu 2ocrodaprogaHHs Mpasusl  MOXEeXHOI

besrneku Ha ob’ekTax 3 MacoBMM nepebyBaHHAM fto-
Jen, Wwo npuBoauTb A0 3HAYHMX MaTepianbHUX BTpaT
1 o 3arnbeni Ta TpaBMyBaHHA 3HAYHOI KiNbKOCTI fto-
aen [7]. M.M. KynewoB Ao TOro X 3asHauvB, L0 Kiflb-
KICHUU MOKa3HUK roxex obMexxeHUl nuwe rnoxexamu
Ha ob’ekmax cyb’ekmie 20crnodaptogaHHs, Xo4ya A0
70 % noxex BUHMKAE came Y XUTIoBOMY cekTopi [8].
AHarnoriyHi npobnemu 3 nNigBuLEHHST edhEKTUBHO-
CTi ynpaBniHCbKUX 3acag Harnsay (KOHTPOorno), B TOMY
umeni, 1y cdpepi rocnogapcbKoi AiSnbHOCTI, BNACTUBI
He Tinbkn Hawin kpaini. Tak, M.C. lN'ynym Ta C.J1. Mio-
pper (Gulum and Murray, 2011) BBaxatoTb, LLIO HU3b-
Ka e(eKTUBHICTb CUCTEM OMOBILLEHHA NPO MAacoBi
Hag3BMYalnHi cuTyauil Ana HagaHHA BaXnMBOI iH(O-
pmadii nig vac 3arpo3nuMeBux Nofii obymoBreHa Big-
CYTHiCTIO 0BGi3HaHOCTi Ta [oOBipM OO0 CUCTEM CMOBI-
LEHb, i MOXe OyTU NMPUYMHOK HU3LKMX MOKA3HMKIB
NigTBEpKEHHS aBapiHOI cuTyauii, 40 TOro X, He
Tinbkn anst 06’ekTiB rocnogaptoBanHs [9]. T. KniHaT
(Klindt, 2010) 3a3Ha4ae, L0 KepiBHUKM HAA3BUYANHUX
cuTyaui (Harnagy/KoOHTPOM) BCe 4YacTile pos3rns-
JalTb  ponb  HEKOMEepUiMHUX  opraHisauin  (He
cy6’ekTiB rocnogaptoBaHHs) Y NOKpaLLEHHi FOTOBHOCTI
Ta pearyBaHHsi, HE NMPUAINsSYN piBHOI yBaru Tomy,
Wo HeobXxigHO Ans Toro, Wo6 Ui opraHisadii mornu
HagaTum gonomory. Taki opradizauii NoBWHHI MaTu
KOMIMIEKCHi BHYTPILLHI MaHn Ha BUNagoK Hebesneku,
SKLLO BOHWM 30MpaloTbCs 3anpOmnoOHyBaTU 30BHILLHIO
ponomory [10]. K.IN. Panni ta J1.O. Cap6o (Riley and
Sarbo, 2004) 3BepTaoTb 0COONMBY yBary Ha nNoTpedy

neHi HopMKM LWoJo LieHTpanbHOro opraHy BUKOHABYOi Bna-
an, wo 3abesnedye OpPMyBaHHS AepXaBHOI MOMITUKU Y
cepi LUMBINBLHOIO 3aXMCTY.
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po3pobkM haxoBUX CTaHAAPTIB CNYXOM MNOXEXHOT
OXOPOHU Ta iX BNPOBAMKEHHS Y AiANbHICTb MOXEXHUX
cnyx6 [11]. Ak 3asHavatoTb K.J1. Keiak, P.Kemn6enn,
M.I". KaccaBeuisi, Y. XenHc, J1.A. Jlnona, H. bpokeen,
0.0. HaeapiHi, B.E. Tlliatt, M. CeHrep (Cwiak,
Campbell, Cassavechia, Haynes, Lloyd, Brockway,
Navarini, Piatt and Senger, 2017), niguweHHs da-
XOBOCTi NMpWM LbOMY MOB’A3YI0Tb i3  pO3pobKOK Ta
onpaLoBaHHAM HOBITHIX KOMMETEHLINn Ta hopMyBaH-
HAM HaBMWKiB CNiBPOBITHMKIB i3 KepyBaHHA Haa3BuW-
YarHuMK cuTyauisamu [12].

Ak nwnocs paxiwe, OepxaBHa cnyxba YkpaiHn 3
HaA3BUYaANHUX CUTYaLiN € OOHUM i3 AepXXaBHUX opra-
HIB CMCTEMW OepXXaBHOrO Harnsgy Ta KOHTPOM B
YkpaiHi, WO 34INCHI0OE KOHTPOSb 3a AodepKaHHSM
BMMOI TEXHOIEHHOI Ta MOXeXHOoi 6e3neku, i noTpebdye
PO3LUMPEHHST KOona CYyO'eKTiB OepKaBHOro Harnsgy
(KOHTpOMO) Ta MOXIMBICTb MOrO0 MPOBEAEHHST 3a
00’eKTOM MnopyLleHHs. ToMy MeTOK CTaTTi € BUCBIT-
NEHHSI CTaHy HOBITHBOTO HOPMAaTUBHO-MPABOBOMO 3a-
BesnedeHHa [epxaBHowo cnyxboto YkpaiHu 3 Hapg-
3BMYaNHUX CUTyaUil fepXaBHOro Harnsgy (KOHTpo-
no) y cpepi rocnogapcbkol AiAnbHOCTI Ta NPaKTUKn
po3LUMpPEeHHs TT NOBHOBaXeHb i kona cyb’ekTiB nig yac
30INCHEHHS AepXaBHOro Harnsay (KOHTpon) 3a fo-
OEPXXaHHSAM | BMKOHAHHAM BMMOT 3aKOHOAaBCTBA Y
chepi LMBINBHOMO 3axMUCTy, MOXEXHOI TEeXHOreHHOT
6e3nekn, OiSNbHOCTI aBapiiHO-PATYBaNbHUX CITYX0 1
MOXITMBOCTi MOro npoBeAeHHs1 3a 06’eKToM nopy-
LWEHHs1. HoBM3Ha poboTu nonsrae y BUCBITIIEHHI HO-
BITHBOTO  HOPMAaTUBHO-MPaABOBOIO  3abe3neyeHHs
OepxaBHoto cnyxboto YkpaiHn 3 Haa3BUYaWHUX CU-
Tyauin gepxaBHOro Harnagy (KOHTporo) y cdepi ro-
crnoaapcCbKoi OisiNbHOCTI Ta NPaKTUKU PO3LUMPEHHSA Ti
NMOBHOBaXeHb | kona cyb’ekTiB nig 4Yac 3AIMCHEHHSA
JepxaBHOro Harnagy (KOHTPOMo) 3a AOAEPKAHHAM i
BMKOHaHHAM BMMOI 3aKOHOOABCTBa Yy cepi LMBiNnb-
HOr0 3axMCTy, MOXEXHOI Ta TEeXHOreHHoi 6e3neku,
OiSiNbHOCTI aBapiHO-PATYBArbHUX CIYX0 N MOXIN-
BOCTi MOro nNpoBefeHHs 3a 00'eKTOM MopyLUeHHS. 3a-
BOAHHAMM CTaTTi € BM3HAYEeHHS MpaBOBUX 3acaj
OepXXaBHOro Harnsgy (KoHTponto) y cdepi rocnogap-
CbKOI [JiSiNbHOCTI Ta CTaHy HOpMaTUBHO-NPaBOBOro
3abesneveHHsa [epxaBHo Cnyx6ot0 YKpaiHu 3 Haa-
3BMYaNHUX CUTyaUinl fepXaBHOro Harnsgy (KOHTpo-
no) y chepi rocnoapcbKoi AisinbHOCTI.

MpaBoBi 3acagu aepxxaBHOro Harnsay
(koHTpOnO) y cchepi rocnogapcbkoi AiANbLHOCTI

Ak 3asHadvaoTb Y MiHicTepcTBi tocTuuil YKpainu,
npv 34iNCHEHHI OepXkaBHOro Harnsgy (KOHTPOn) y
cchbepi rocnogapcbKol AianNbHOCTI "cucTema gepkas-
HOro Harnsay Ta KOHTpOrnto B YKpaiHi Ha CbOroAHiLL-
Hin geHb NnepebyBae B npoueci cTaHoBNeHHs. OaHieto
3 nepLuoYveproBux Npobnem AepxaBHOro Harnsay Ta
KOHTpOMo B YKpaiHi € HeJoCKOHaniCTb HOPMaTMBHO-
npasoBoi 6a3un" [13].
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BignosigHo po a63.2 ct.1 3akoHy YkpaiHu "Mpo
OCHOBHi 3acagu AepXaBHOro Harnsgy (KOHTposnio) y
cchepi rocnogapcekoi giansHocTi" Big 05.04.2007 p.
Ne 877-V, "0epxasHuli Haznsi0 (KOHMPOrib) — fisinb-
HICTb YNOBHOBaXXEHWNX 3aKOHOM LEHTPanbHMX OpraHis
BMKOHABYOI Bragu, ix TepuTopianbHUX OpraHie, aep-
YKaBHUX KoserianbHUX OpraHiB, opraHiB BMKOHaBYOl
BnaaM ABTOHOMHOI Pecnybnikn Kpum, mMicueBumx
OepXaBHVX agMiHiCTpauii, opraHiB MiCLLeBOro camo-
BpsiQyBaHHA (Oani — opraHn AepXXaBHOro Harnagy
(kOHTPOII)) B MeXax NOBHOBaXEHb, nepeadaveHnx
3aKOHOM, LWOAO BUSIBNEHHS Ta 3anobiraHHa nopy-
LLUEHHsIM BMMOT 3aKOHo4aBCTBa cyb'ekTamu rocnopa-
ptoBaHHs1 Ta 3abe3neyeHHsi iHTEpeciB CycninbCTBa,
30KpeMa HarnexHoi SKoCTi npoaykuii, pobiT Ta nocnyr,
OONYyCTUMOrO piBHA Hebe3nekn ONs HaceneHHs, Ha-
BKOIMULLHBOIO NpupoaHoro cepegosumwa” [1].

YacTtuHoto 3 ¢1.19 Nocnogapcbkoro kogekey Ykpa-
iHM Big 16.01.2003 p. Ne 436-IV Bu3Ha4yeHo, LWO
OepXaBHUIA KOHTPOMb Ta Harnsg 3a rocnogapcbkoro
DiSNbHICTIO 34JMCHIOTL "OpraHn AepkaBHOI Bnagw i
nocagoBi ocobu, yNoBHOBAXEHI 34iMCHIOBATU Aepxa-
BHUIN KOHTPOIb i AepXXaBHUIM Harnag 3a rocnogapcb-
KOI [iSINbHICTIO, TX CTaTyCc Ta 3aranbHi yMOBU i nopsi-
OOK 30iNCHEHHS KOHTPOMIO | HarnNsay BU3HaYalTbCA
3akoHamun" [14].

Llono 6e3nocepeaHbOro BU3HadYeHHst depkasHUX
opaaHig, Wo yrnosHosaxxeHi 30ilicHro8amu depxxasHuli
Haernsad (KoHMposib) 3a 20crnodapchbkoro OififibHICMIO,
TO, AIK BUAHO 3 ab63.2 cT.1 3akoHy YkpaiHu [1], ue
"UeHTpanbHi opraHy BMKOHABYOI Biagu, ix Teputopi-
anbHi opraHu, AepXaBHi KonerianeHi opraHu, opraHu
BMKOHaBYOi Bnagn ABTOHOMHOI Pecny6niku Kpum,
MiCLUEBUX OepXXaBHMX adMiHiCTpauin, opraHu Micue-
BOro camoBpsigyBaHHS". 3Bigcu BMNNMBaE, WO 3a
3aKkoHOM rposedeHHs1 OepxasHO20 Haesnsdy (KOHm-
porio) Moxnuee nuwe y cyb’ekmie 20crnoGaprogaHHsI.

Mpn ubomy, 3a cT.55 [OCNOAAPCHKOro KOAeKCcy
Ykpainu Big 16.01.2003 p. Ne 436-1V [14], "cyb'ekTa-
MW TOCnoJaplOBaHHSA BU3HAKOTLCA YYaCHUKW roCno-
0ApCbKNX BIOHOCWUH, $IKi 34IMCHIOTb rOCNOAapChbKy
OiSNbHICTb, peani3yloun rocnogapcbKy KOMMEeTeHLLio
(cykynHicTb rocnofapcbkux npas Ta 060B'A3KiB), Ma-
I0Tb BiOKpeMrieHe ManHO i HeCyTb BignoBi4anbHICTb
3a CBOIMK 3000B'A3aHHAMM B MeXax LbOro MarHa,
KpiM BunagkiB, nepenbaveHnx 3akoHogaBcTBOM. Cy-
6'ekTamm rocnoaproBaHHSA €: rocrnogapchki opraHisa-
Lii — ropuauyHi ocobu, cTBopeHi BignosigHo Ao Lmei-
NbHOrO KoAekcy YKpaiHu, OepKaBHi, KOMyHanbHi Ta
iHWi nignpuMemcTBa, CTBOPEHi BIiAMNOBIAHO A0 LBOro
Kofekcy, a TakoX iHLLi puaNYHI 0cobu, siki 34IACHIO-
I0Tb rocnoAapcCbky AiAnbHICTL Ta 3apeecTpoBaHi B
YCTaHOBMEHOMY 3aKOHOM MopsaKy; rpomagsaHu Ykpa-
THW, iHO3eMUi Ta ocobu 6e3 rpomagsHCcTBa, SKi 34inc-
HIOIOTb FOCMOAAPCHbKY AISNbHICTL Ta 3apeecTpoBaHi
BiQNOBIOHO O 3aKOHY SK nignpuemui”.

YacTtuHa 4 cT1.3 3akoHy YkpaiHum "Tlpo OCHOBHI 3a-
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cagn gepxxaBHOro Harnsgy (KoHTponio) y cdepi roc-
nogapcekoi gisnbHocTi" Big 05.04.2007 p. Ne 877-V
BM3HA4ae, WO "BUKIIOYHO 3aKOHaMW BCTaHOBIOIOTb-
CSl OpraHu, YNOBHOBaXeHi 34iNCHIOBaTU AepXXaBHUK
Harnag, (KOHTponb) y cdepi rocnogapcbkoi gisnbHoC-
Ti" Ta "BMAM rocnogapcbKol AisnbHOCTI, SKi € npegme-
TOM AepXaBHOro Harnsigy (koHTponto)". [Jo Toro X y
cT.2 3akoHy Big 05.04.2007 p. Ne 877-V BusHaueHi
Oesiki ccpepu aii 3akoHy Ta opraHu, Lo 34iNCHIONTb Y
HUX KOHTponb (Harnag) [1]. BignosigHo oo 3ayBaxeH-
Hsi, WO "BUKITIOYHO 3aKOHaMW BCTaHOBIIOKTLCS Opra-
HW, YNOBHOBaXeEHi 3M4iMCHIOBATU AEePXaBHUN Harnsag
(koHTpOrb) Y cdepi rocnofapcbKoi AisnsHOCTI", AeLo
BUMNEPEKAYM MOXHA 3a3HAYUTK, LLO KOMIemeHUis
LleHmpanbHo20 op2aHy 8uUKOHag4qoi enadu, Wo pea-
ni3ye depxasHy nonimuky y cgepi yusinibHo2o 3axu-
cmy, skum 3a [lonoxeHHsM npo [epxxasHy criyx6y
YkpaiHu 3 Had3euualiHux cumyauil € [epxxasHa cny-
x6a YkpaiHu 3 Had3su4yaliHuUx cumyauil, ujodo 30ilic-
HeHHs1 depxxkasHo20 Haersidy (KOHMPOJIH), 3aKoHoAa-
BYO BU3Ha4yeHa came KoOekCOM LMBINbHOMO 3axXUCTy
YkpaiHn Big 02.10.2012 p. Ne 5403-VI B ocTaHHil
pepakuii [15].

CtaH HOpMaTMBHO-NPaBOBOro 3abe3ne4yeHHs
[epxaBHoOO cnyx6010 YKpaiHu 3 Haa3BUYaNHUX
CUTyauin gep>XaBHOro Harnsay (KOHTPonw) y
cchepi rocnogapcbKoi BissnbHOCTI

CtaHom Ha cborogHi B YkpaiHi [epxasHa cryxba
YkpaiHu 3 Had3gu4alHUX cumyauili, ik opeaH Oepa-
8HOI enadu, BignosigHo Ao n.1 MNMonoxeHHs npo [dep-
XaBHy cnyxby YkpaiHu 3 HagsBu4anHUX CcuTyauiw,
3aTBepmkeHoro NoctaHoBoto KabiHeTy MiHicTpiB Yk-
paiHu Big 16.12.2015 p. Ne 1052, 3diticHioe depxas-
Hul Haansi0 (KoHMpPorib) Ta "€ ueHTpanbHUM OpraHoM
BMKOHABYOI Briagu, AisSIbHICTb SKOro CrpsiMOBYETLCS
i koopanHyeTbest KabiHeTom MiHicTpiB YkpaiHn yepes
MiHicTpa BHYTpILLHIX crnipaB i AKMN peanisye gepxas-
Hy MOMiTUKY Yy cdepi UUBINBHOrO 3aXUCTY, 3axucty
HacerneHHsa | TepuTopil Big Hag3BUYaAWHUX CUTyauin
Ta 3anobiraHHs X BUHWKHEHHIO, MiKBiaaLil Hacniakis
HaA3BMYanHUX CUTYyaLil, psaTyBanbHOI cnpasw, raciH-
HS NMOXEX, NOXEXHOT Ta TeEXHOreHHoi 6e3neku, Aisanb-
HOCTi aBapiHO-pATYBanbHUX CNYyx0, a Takox rigpo-
MeTeoponorivyHoi gisnbHocTi" [16], B TOMy yuchi, 1 3a
"MiHICTepcTBaMK, HWNMKW LEHTpansHUMM OpraHamu
BMKOHaBYOI Braan, Pagoto mMiHicTpiB ABTOHOMHOI Pe-
cnybnikn Kpum, micueBMn aepxagmiHictpauiamu,
HWMMKW OepXXaBHUMMK OpraHamMu Ta opraHamu Micue-
BOro CamoBpsilyBaHHSA, cyb’ekmamu 20crnodaprogaH-
Ha" (Nn.39 n.4).

Pasowm i3 Tum, BignosigHo go n.1 ct.8 Nocnogap-
CbKOro kopekcy YkpaiHu, "oepxasa, opraHu aepxas-
HOI Bflagm Ta OpraHn MicLeBOro caMoBpsiQyBaHHA He
€ cyb'ekmamu 2ocriodaprosaHHs1", momy w000 HUX He
3acmocosyombcs nepegbadeHi y nn.42 n.4 lNorno-
XeHHs npo JepxaBHy cnyxby YkpaiHu 3 Haassuyan-
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HUX cuTyauin [16], 3axoam i3 "BXUTTAM iHXEHepHO-
TEXHIYHMX 3aXO0AIB LMBINbHOIO 3aXMCTy BiAMNoOBIAHO A0
3aKOHY; [OiSNbHICTIO aBapilHO-PATYBANbHUX CITYXO,
CTaHOM IX FOTOBHOCTI A0 pearyBaHHA Ha aBapil Ta
Hag3BMYalWHI cuTyauii, a TakoX BXMBae 3axofiB [0
3YMWHEHHSA  AiANbHOCTI  HeaTecToBaHWX aBapiliHoO-
pATYBanbHUX CNyX0 y NOpsSAKy, BU3HAYEHOMY 3aKo-
HO,aBCTBOM; AOTPMMAaHHSAM NEPIOANYHOCTI HaBYaHHS
kepiBHOro cknagy Ta daxiBuiB, AiAnbHICTb SKMX
NnoB’si3aHa 3 OpraHisauieto i 3aiCHEHHAM 3axoAiB Un-
BiNbHOro 3aXMCTy, Ta BXMBAE 3axofiB ANsl YCYHEHHS
BUSAABNeHux Heponikis". [lo Toro X, "OisibHicmb Heao-
criodaprorodux cyb'ekmig, cnpsiMoOBaHa Ha CTBOPEHHS
i MiATPUMaHHS HEeobXigHMX MaTepianbHO-TEXHIYHUX
YMOB X OYHKLOHYBaHHS, LLO 34iNCHIOETECS 3a yyacTi
abo 6e3 yyacTi cyb'ekTiB rocnogaptoBaHHsi, € rocrno-
Aapumm 3abe3neyeHHsaAM AisnbHOCTI Herocrnoaaptor-
unx cyb'ekTiB" (4.3 c1.3 ['ocnogapcbkoro kogekey Yk-
paitn Big 16.01.2003 p. Ne 436-1V [14]). He si0HO-
csambcsi o cyb’ekmig eocrodaprosaHHsi i 2poMadChKi
opaaHizauji.

Ha BigmiHy Big 34iMCHEHHA Oep)XaBHOro Harnsgy
(koHTpOnto) Tieto x [epxaBHot criyxboto YkpaiHu 3
HaA3BUYaANHUX CUTYyaUin AisnbHOCTI CcyB'ekTiB rocno-
OaproBaHHSA, 8i0cymHicmb makoeo Hazmisi0y (KoHm-
pornito) nid Yac disnbHocmi He cyb'ekmie eocriodapro-
8aHHs € OyXe e8pa3fiueoro yepes Hebesneky NMOBIp-
HOrO BMHWKHEHHSI PI3HOrO poAy aBapin Ta Haa3su-
YamHux cutyauin. TobTo, Hapasi He supiweHe Harne-
XHUM YMHOM MUTAHHA MOX/IUBOCMI MPOBEeOEHHS
OepxxasHo20 Hazsi0y (KOHMPOIio) TepuTopianbHUMK
nigposainamn [epxaBHoi cnyx6u YkpaiHu 3 Haa3Bu-
YamHuUX cuTyauin He cyb’ekmie aocrnodapro8aHHs.
MeBHYy cnpoby BUpILLEHHS LbOr0 MNUTAHHA MOXHa
yrneaitv B 0038071 psimysaribHUKam repesipsimu 06 '-
€Kkmu i nidrpuemcmea 3 8UCOKUM CMYreHeM PU3UKY
3a [loctaHoBoto KabiHety MiHicTpiB YkpaiHn "Tpo
3aTBEpPOKEHHA Nepeniky opraHiB Aep)KaBHOro Harns-
Oy (KOHTPOMto), Ha sKi He MOLIMPHETLCS Aist 3aKoHy
YkpaiHn "Tpo Tum4acoBi OCOONMBOCTI 3M4IACHEHHSI
3axofiB AepXaBHOro Harnsgy (KoHTpon) y cdepi
rocnogapcbkol gianeHocTi" Big 18.12.2017 p. Ne 1104
[17] — "OCHC Ta ii TeputopianbHi opraHn (B YacTUHI
30INCHEHHS AepXaBHOro Harnsay (KOHTPOM) CToco-
BHO 3aKnagiB O3[40POBMEHHA Ta BIiAMOYMHKY AiTen,
iHTEepHaTHMX 3aknagie, 3aknagiB AOLKINbHOI OCBITH,
3aranbHoOl cepefHbOI OCBiTWU, npodeciiHoi (npode-
CIIHO-TEXHIYHOI) OCBITW, CheLianizoBaHOl OCBITW, a
TakoX Cyb’ekTiB rocnogaploBaHHS 3 BUCOKMM CTyne-
HeM pusnky (y ToMy uucni o6’ekTiB  ManvBHO-
€HepreTMYHoOro, BiICbKOBO-NPOMMUCIIOBOrO KOMIMSIEK-
ciB, 00’ekTiB nigBuLleHoi Hebeanekn, XiMiYHo-Hebes-
neyHmnx o0b’eKTiB Ta 06’eKTIB BUCOTHOrO OyAiBHULTBA)",
a TakoX Takux oO6'ekTiB, "SK TOProBenbHO-pO3Ba-
XarnbHi LLeHTpW, a TakoX iHWIi 06'ekTn i3 MacoBuM ne-
peOyBaHHsM ntofden, siki € cyb’ekmamu eocriodapro-
8aHHS 3 BUCOKMM CTYNEHEM pU3NKy".
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Mpun ubomy cnifg 3a3Ha4YnTK, LLO CTAHOM Ha CbOro-
aHi MNoctaHoBa KabiHeTy MiHicTpiB YkpaiHu [17] €
UYMHHOIO, X04a ¥ mepmiH i Gif susHayeHul "0o 31 epy-
OHs1 2018 p. ekmroyHO". Cam xe 3akoH YkpaiHu "lpo
TMM4YacoBi 0COBNMBOCTI 34iNCHEHHS 3aXOAiB AepKaB-
Horo Harnsigy (KOHTponw) y cdepi rocnogapcbKoi
pisnbHocTi" Big 03.11.2016 p. Ne 1728-VIIl [18] Ha-
pasi He € YAHHUM.

Y 3B’s3Ky 3 BBeZleHHsAM B YkpaiHi 3 24.02.2022 p.
BOEHHOrO CTaHy 4epe3 noBHoMaclUTabHe pocincbke
BTOPrHEHHS 00 HaLlOl AepaBu, BPaxOBYHUU CbOro-
OeHHi peanii, CTOCOBHO Aep)XaBHOro Harnsay (KOHT-
pornto) AisnbHOCTI cyB’ekTiB rocnogaptoBaHHA 3ako-
HOM YKpaiHn "lpo BHeECEHHs 3MiH [0 OesKux
3aKoHO4AaBYMX akTiB YKpaiHM LWOAO PO3MEXYBaHHS
MOBHOBaXEHb MK LieHTparbHMM OpraHoMm BMKOHAaB-
Yyoi Bnaau, wo 3abesnevye GOpMyBaHHS OEpPKaBHOI
NONITUKN y cdepi LMBINIbHOIO 3ax1cTy, Ta LeHTparnb-
HUM OpraHOM BMKOHaBYOl Bragu, WO peani3ye aep-
XaBHY MONITUKY y cdepi uMBINbHOrO 3axucty" BiA
21.04.2022 p. Ne 2228-IX [4] 6ynu BHeCeHi 3MiHU 80
cT.17 "NOBHOBaXEHHS LIeHTpanbHOro OpraHy BMKO-
HaB4Ol Bnaau, Wo 3abesnedye opMyBaHHA Aepxa-
BHOI NoniTukn y cpepi LmBinbHoro 3axmcty" Kogekcy
UMBINbHOro 3axucty Ykpainu [15].

3okpema, BigHOCHO A0 OepxasHo20 Haznsady (Ko-
Hmpornt) disnbHocmi  cyb’ekmie 2ocrnodaprogaHHs
BM3Hayanocb, Wo LleHTpanbHuin opraH BWKOHaBYOI
Bnagu, WO peanisye aepxasHy NoniTuKy y cdepi um-
BifIbHOrO 3axucTy: "posropTtae B pasi NpoBeAeHHSs
Mobinisau,ii cneujianbHi hopMyBaHHS, NpU3HaYeHi ons
BMKOHAHHS OKpPEMUX 3aBhaHb LMBINbHOMO 3axucTy
MIiCT Ta cyb’ekTiB rocnogaploBaHHs, BigHECEHUX Bia-
MOBIAHO [0 rpyn Ta KaTeropin LMBINbHOrO 3axucty
(n.12 4.2 cT.17); peanisye gepxaBHy NOMITUKY 3 Nn-
TaHb OpraHisaujii Ta BMKOHAHHA 3axofiB 3 eBakyauil
HacerneHHs, KOOPAVHYE OIANbHICTb LEeHTpanbHUX Ta
MICLIEBUX OpraHiB BUKOHABYOI Briagu, cyO’eKTiB roc-
noJaptoBaHHS i3 3a3HavyeHux nutadb (n.20 4.2 cT1.17);
3abe3rneyvye opraHisauito HaB4YaHHA 3 NMUTaHb LMBINb-
HOro 3axmMcTy MOCafoBUX OCIO LEHTpanbHUX Ta Mic-
LeBMNX OpraHiB BUKOHABYOI Braan, OpraHis MicLLEBOro
camMoBpSiAyBaHHA | CyG’eKkTiB rocnogaptoBaHHs, 3a-
Besnedye opraHisauilo po3pobneHHs nporpamMm 3 HaB-
YaHHS HaceneHHsa JisaM y Haa3BMYaMHUX CUTYaLisiX,
po3rnsgae Ta 3aTBepaxye iX, 3abesneyye opraHisa-
Lijto Ta KOHTPOIb 3a iX BUKOHaHHAM (M1.32 4.2 cT.17);
30ilicHroe OepxasHUU Haesnsd (KOHmMporb) y cgbepi
rOXexXHOI ma mexHo2eHHoI 6e3rneku wodo 8usierieH-
Hs ma 3anobicaHHsi MOPYWEHHI0 8UMO2 3aKOHOOas-
cmea opeaHamMu ma cyb’ekmamu 20crnodapro8aHHs,
aBapifiHO-pATYBaNbHUMMK cnyXbamu, iHWUMKW opuan-
YHUMK ocobamm (N.39 4.2 cT.17); Bepe y4acTb y pos-
pobneHHi cyb’ekTamu rocnofaproBaHHS MOSIOXKEHb,
IHCTPYKUIA Ta iHWMX HOPMATMBHMX OOKYMEHTIB 3 Mu-
TaHb MOXEXHOI Ta TeXHOreHHol Gesnekn (n.42 4.2
cT.17); 3abe3neyye KOHTPONb 3a CTBOPEHHSM Ta BU-
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KOpUCTaHHAM MaTepianbHUX pesepBiB Ans 3anobi-
raHHs Ta nikBigauii HacniakiB HaA3BUYaANHKUX CUTYaLLIn
LEeHTpanbHMMN Ta MiCLEBUMW OpraHamMu BUKOHAaBYOI
BMagu, opraHamMuM MICLEeBOro CaMOBpPSiAyBaHHA Ta
cyb’extamn rocnogaptoBaHHs (n.45 4.2 c1.17); 3ginc-
HIOE peecTpauilo Aeknapauin BignoBigHOCTI maTtepia-
NBbHO-TEXHIYHOI 6a3n cyb’ekTiB rocrnogaptoBaHHSA BU-
MOram 3aKoHOAaBCTBa 3 MUTaHb MOXEXHOi 6e3neku
(n.49 4.2 cT.17); OTPUMYE B YyCTaHOBNEHOMY MOPSAKY
Bil LUEHTpanbHUX Ta MICLEBMX OpraHiB BWKOHABYOI
BNaau, OpraHiB  MiCLEeBOro  camMoBpsifyBaHHS,
cyb’exTiB rocnogaploBaHHs, iHLIUX HOPUANYHUX OCIb
iHopMaLilo, HeobxigHy ANs BUKOHaHHS MNOBHOBa-
XeHb (N.59 4.2 cT.17)".

Mpun ubomy, 3a a63.1 4.1 c1.65 Kogekcy umMBinbHO-
ro 3axucty YkpaiHu BU3Ha4anoch, wo "LieHTpanbHun
OpraH BWKOHAaBYO!l Bfagu, WO peanisye gep)aBHy
NONITUKY Yy cdoepi UMBINbHOMO 3axuCTy, 34iMCHIOE
OepXaBHUIA Harnag (KOHTponb) wopno: 1) ueHTpanb-
HMX OopraHiB BUKOHaBYOI Bnaan, Pagn minictpis AsTo-
HomHOI Pecnybnikn Kpum, micueBux gepxaBHux af-
MiHICTpauin, HWKNX OepXXaBHUX OpraHiB Ta OpraHis
MICLIEBOrO CaMoOBpsAyBaHHs; 2) cyb’ekmie aocroda-
prosaHHs; 3) aBapiHO-pATYBanbHUX criyx6" [15].

Kpim Toro, BignoBigHO 40 NyHKTY 1 4acTuHW nep-
woi ctatTi 65 Kogekcy umBINbHOro 3axucty YkpaiHu
Big 02.10.2012 p. Ne 5403-VI [15] Ta 3 meTotO 3abes3-
MEYEHHSI KOHTPOMK LOAO0 BMKOHAHHSA BMMOI 3aKOHIB
Ta iHWWX HOPMAaTUBHO-MPAaBOBUX aKTiB 3 MUTaHb Tex-
HOFEeHHOI Ta MOXEXHOI 6e3nekn, LMBINbHOIO 3axmncTy
MiHICTepCcTBaMK, iHWWUMM LIEHTPanbHUMKM OpraHamu
BMKOHaBYOI Bnaau, MiCLLeBUMU AepXKaBHUMMU afMiHic-
TpauisMn Ta opraHamy MICLIEBOr0 CaMOBPSAYBaHHS
Hakasom MBC Ykpainu Big 06.02.2017 p. Ne 92 3a-
TBEPAXXEHO IHCTPYKLil0 3 opraHisaLii nepeBipok Ais-
NBHOCTI MIHICTEPCTB Ta iHLWKUX LieHTpanbHUX OpraHis
BMKOHABYOI Briagu, MICLEBUX OepXKaBHUX afMiHicT-
pauin Ta opraHiB MiCLLeBOro caMmoBpsgyBaHHS LWOOO0
BMKOHaHHS BUMOI 3aKOHIB Ta iHWWX HOPMAaTUBHO-
NpaBOBUX aKTiB 3 NMUTaHb TEXHOTEHHOI Ta MOXEXHOI
6e3nekn, umBinbHoro 3axmucty [19]. o nutaHb Wwono
nepeBipkn AisNbHOCTI MIHICTEPCTB Ta iHWKUX LEeHTpa-
NbHUX OpraHiB BUKOHABYOI BNaam (y mexax ix noBHO-
BaXeHb) Byno, Hanpuknag, BiAHeceHo: po3pobrneHHs
Ta 30iNCHEeHHs 3axofiB, cnpsMoBaHWX Ha 3abesne-
YEHHs1 CTanoro (PyHKUiOHYBaHHS HauioHanNbHOI eKo-
HOMiKM B 0ocobnuBmi nepion, 3okpemMa cyb'ekmie 2oc-
rnodaprosaHHs, WO Hanexartb A0 cdepu ynpasiHHs
LeHTpanbHUX OpraHiB BUKOHaBYOl Bnaau; po3pob-
neHHs1 ma 30iUCHEeHHST KOMIIeKCy 3axodie, CripsiMo-
B8aHUX Ha rMOMINWeHHsT MEeXHO2EHHOI ma MOXeXHOI
besneku cyb'ekmie 2ocriodaprogaHHs, WO Hanexatb
00 cdepun X ynpaeniHHA, 3 ypaxyBaHHAM mKepen
Hebe3nekn BUHUKHEHHS1 HaZ3BUYaMHMX CUTYaLin Tex-
HOreHHOro xapakTepy Ta iH. Lle nepeBaxHo cTtocyBa-
nocb AiAnbHOCTI i3 3abe3neyeHHs1 TEXHOreHHoi 6es-
nekun, BUKOHaHHA BMMOI TeXHOreHHol 6es3neku; 3axo-
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JiB Woao 3abesneyeHHs MOXexHoi 6esneku; craHy
iHKEHEePHOro 3axXMCTy TEPUTOPIN, YKPUTTS HacerneHHs
B 3aXMCHUX CropyAax UUBINbHOMO 3axMCTy; opraHisa-
Uil pobiT 3 nonepemkeHHs Ta pearyBaHHsi Ha Haa3BW-
YanHi cuTyauil, nigBuLWEeHHA cTanoro ¢yHKUiOHyBaH-
Hs1 00'eKTiB B YMOBax HaA3BUYaAMHUX CUTYyaLin TOLO,
3aranbHOK  KinbkicTio Yy 34 3axoguM  €mMOCOBHO
cyb’ekmig 20crodaprogaHHs.

3BepTae Ha ocobnmBy yBary No3uMTuBHaA 3MiHa ak-
ueHTiB "WoOo AOTpMMaHHS BUMOT 3aKOHOOABCTBA
CTOCOBHO 8paxysaHHs1 nompeb ocib 3 iHeanidHicmio,
Hacamnepen TuX, SKi fepecysarombCcs Ha Kpicrax
KOJTICHUX, Maromb MOPYWEHHSI 30py ma Criyxy, onpu-
JIOOHEHHS iHopMaLil Npo Micusa po3TallyBaHHS Ta
CTaH rOTOBHOCTI Takux cropyg Ha odiuiiHuX Beb-
pecypcax Ccy0’eKTiB BMagHUX MOBHOBAXEHb YCiX piB-
HiB 3 MO3HAYEeHHAM iX OOCTYMHOCTI ANA 3as3HayYeHunx
ManomobinbHUX epyrn HaceneHHs MbXXKHapoOHUM CUM-
BOSIOM [OCTYMHOCTI, @ TaKOX iHWWMMW OOCTYNHUMM
cnocobamun" B opraHisauii NpoBeAeHHs OUiHKU CTaHy
FOTOBHOCTI 10 BMKOPUCTAHHS 3a NPU3HAYEHHSIM Cro-
py4 NOABIMHONO MPU3HAYEHHS | HAMNPOCTILLMX YKPUT-
TiB AepXaBHOI Ta KOMYHanbHOI hOpMy BRACHOCTI.
BoHa Bigbynack 3a PosnopsampkeHHam KabiHeTy MiHi-
cTpiB YkpaiHum Big 28.12.2020 Ne 1659-p, skum 6yno
3aTBEPOKEHO MfaH OCHOBHMX 3axOAiB LMBIfIbHOMO
3axucty Ha 2021 pik [20] woamo OCHC, iHWWX LeHT-
panbHMX Ta MiCLUEeBUX OpraHiB BMKOHABYOI Briagw,
cyb’ekmig eocriofaprogaHHsi depxxaeHOi ma KoMyHa-
INbHOI ¢hopMU 8r1lacHOCMI, OpraHiB MicLUeBOro camo-
BpsigyBaHHsA. Cepeq 3annaHOBaHUX TakoX € "3gjnc-
HEHHS1 KOMMJIEKCY 3axOAiB, CMpsIMOBaHMX Ha npu-
BELIEHHS 3aXUCHWUX CMOpYA Y FOTOBHICTb 4O BMKOpUC-
TaHHs 3a Npu3HaYeHHaM"; "opraHi3auis CTBOPEeHHS Ha
ob’ektax nigBuLeHoi Hebesnekn aBTOMaTU30BaHUX
CMUCTEM PaHHLOrO BUSIBIIEHHSI 3arpo3v BUHUKHEHHS
Hag3BMYaNHUX CUTYaLli Ta ONOBILLEHHS HacemneHHs B
30HaxX MOXIIMBOIO YpaXEHHS | MepcoHany Takux
06’ekTiB".

Ha xanb, Po3nopsamkeHHst KabiHeTy MiHicTpiB Yk-
paitu [20] wono "BpaxyBaHHsA noTpeb ocib 3 iHeania-
HICTIO, Hacamnepea TuX, SKi NepecyBalTbCA Ha Kpic-
nax KomniCHWX, MalTb MOPYLUEHHA 30py Ta cnyxy",
obMexyBanoch Tinbku nnaHamu Ha 2021 pik. Moro
LinKoBuTa CRYLUHICTb Ta AOUINbHICTb NiATBEPAXYETH-
ca obMmexeHicTio kona cyb’ekTiB AN nNpoBedeHHs X
NnepeBipkM Ha BIONOBIOHICTL HOPMaM MOXEXHUX BU-
MOTr, LLIO MOXEe NPU3BOAUTM A0 iX irHOpyBaHHA Ta g0
3MOBXMBaAHHA He Ccy0’ekTaMu rocrnofaploBaHHA nifg
Yyac 3AiCHEHHSA CBOET AiSiNIbHOCTI.

OcTaHHiM Yacom Bce vacTilwe TpannsioTbCca Mo-
XeXi y naHcioHaTax (npuBaTHUX OyAMHKaXx), B SIKMX
nepebyBaoTb NiTHI niogn. 3a gaHumu [lepxaBHOi
cnyx6n YkpaiHu 3 Haa3BuYamHuUX cutyauin Ui npumi-
LLIeHHA He 3apeecTpoBaHi sk 06’ekTn 3 MacoBuM ne-
peOyBaHHsIM Niogen, a ix BNacHUKN He € cyb’ekmamu
20crno0aprogaHHs.
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Mpu ubomy, 3a n.5 posginy Il "MpaBun noxexHol
6esnekn B Ykpaini" [21], "0o ob’ekTiB 3 MacoBum ne-
peOyBaHHsM ntofen BigHOCATbCS OO’eKTM 3 MOCTiN-
HUM abo TMM4YacoBuM nepedyBaHHAM Ha Hux 100 i
Ginblue ocid abo Taki, Wo MatlTb xo4a 6 ogHe okpe-
Me MNPUMILLEHHS 3 ofHovacHuUM nepebyBaHHaM 50
oci6". 3po3ymino, Wo Takux 00’ekTiB B YKpaiHi gyxe
6ararto. A "0o HanbinbL ckrnagHMxX 3 Nornsay MoXnu-
BMX CLieHapiiB y pasi noxexi 06’ekTiB 3 MacoBumM ne-
pebyBaHHsAM ntoder HanexaTb HaByanbHi (30kpema
OOLLKINbHI) 3aknagw, 3aknagyM OXOpOHU 300pOoB’A 3i
cTauioHapoM, ByanHKn onga niogen noxuroro Biky Ta
iHBanigiB, caHaTopii Ta 3aknagu BiANOYMHKY, po3Ba-
XanbHi, KynbTYpHO-OCBITHI Ta BWOOBWLLHI 3aknagw,
KpWUTi CMOPTUBHI CNOpyAaW, roteni, MOTeni, KeMMiHrK,
TOpriBenbHi  NignpuemMcTBa, agMiHICTpaTMBHO-OMICHI
OyavHKM, aeponopTun, Bok3anu Towwo" [22].

Tak, Hanpuknag, "y Hi4 Ha 10 nunHa 2011 poky y
ceni bine Ha PiBHeHwwuHi B 6ygieni dybpoBurubKoro
panoHHOro TepuTopianbHOro LIeHTPY HagaHHA couia-
NbHOro 06CNYroByBaHHA BMHUKIA NOXeXa, BHACNigoK
AKOI 3arvHyno 16 nogen noxunoro BiKy. 29 TpaBHSA
2016 p. y ceni Jlitoukn Bposapcbkoro panoHy Ha Kui-
BLUWHI CTanacsl noxexa y npuvBatHOMy OyauHKy, oe
Oyno opraHi3oBaHe TMMYacoBE MPOXMBAHHSA FOOEN
noxunoro Biky. 3aruHyno 17 oci6". 27.11.2016 poky
BHACMiAOK Noxexi B po3BaxanbHomy LeHTpi "Mi100"
y INbBOBI 6yno eBakyoBaHo 250 ocib [22].

Abo 30BCciM HepaBHo, 21.01.2021 poky cranacs
noxexa y naHcioHaTi "3onotun yac" m. Xapkosa 3
niTHiMK nogpMK, nNig 4ac sKkoi 3arnHyno 15 oci6 i
M'SATbOX LUNWTanidyBanu 3 omnikamu, OTPYEHHAM 4Yag-
HAM rasom Ta y CTaHi cTpecy. fK noBigoMMsnocCh,
OYOMHOK AN MiTHIX Niogen He MaB HaneXxHWX OOKy-
MeHTIB [23]. 24.07.2021 poky y KpuBomy Posi ctana-
CA Noxexa B rocnogapyoMy MpuMiLLieHHi Ha nepLuo-
My NOBEepCi NPMBATHOIO TPbOX MOBEPXOBOro BYAMHKY
3 NiTHIMK noabmun [24].

Y Bcix nepeniyeHMx Nogisax, Wo Tpanunuck, € oa-
Ha chifbHa CKrnagoBa — BiACYTHICTb peecTpalil Brnac-
HUKIB OB’eKTIB y SAKOCTI CyD’eKTiB rocnogaproBaHHS.
MoxHa TakoX npunycTuTh, Wo Bcyneped [locTtaHoBI
KabiHeTy MiHicTpiB YkpaiHu "lNpo 3aTBepaXeHHs ne-
peniky opraHiB AepaBHOro Harnsay (KOHTPOIt), Ha
AKi He nowwmproeTbesa Ais 3akoHy YkpaiHnm "MNpo Tum-
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YacoBi 0COBGNMBOCTI 34INCHEHHST 3aX0AiB AePXXaBHOMO
Harnsay (KOHTponio) y cdpepi rocnogapcbkol Aisnb-
HocTi" Big 18.12.2017 p. Ne 1104 [17], y uux Ta iHWwKX,
He HasBaHUX MOAIOHUX HeLlacHUX BMNagkax, Morna
MaTn Micue 1 enemeHTapHa Heabanictb Ta dopma-
NBHICTb SIK BNacHWKiB OO’eKTIB, TaK i OepKaBHUX iH-
CrekTopiB YKpaiHu 3 Harnsgy (KOHTpon) y cdepi
MOXEXHOI Ta TEXHOreHHoi 6e3neku i3 cBoevacHoro Ta
peTensLHOro BUKOHaHHS OOOB’A3KIB AepXaBHOro Ha-
rnsagy (KOHTPorio).

BucHoBku

1. HoBiTHe HopmaTMBHO-NpaBoBe 3abe3neyveHHst
OepxaBHoto cnyxboto YkpaiHn 3 Haa3BUYaWHUX CU-
Tyauin gepXaBHOro Harnagy (KOHTporo) y cadepi ro-
cnofapcbKoi AisnbHOCTI B LINOMY cnpsiMOBaHe Ha
NPaKkTUKy pO3LWMPEHHs T1i MNOBHOBaXeHb | kona
cyb’exTiB nig 4Yac 34iNCHEHHS AepXXaBHOrO Harnagy
(koHTpOMI) 3a OoOepXKaHHAM i BMKOHAHHAM BUMOT
3aKOHOLABCTBA y CAEpPi UMBINBHOMO 3aXUCTY, MOXEX-
HOI TexHoreHHoi 6esneku, [ianbLHOCTI aBapiviHO-
PSATYBANbHUX CNY>X0 M MOXITMBOCTi MOro NpOBEAEHHS
3a 00’eKTOM MnopylleHHsl. byab-aka BiACYTHICTb Y gis-
nbHOCTI [lep>xaBHOi cnykbu YkpaiHu 3 Hag3BuYamHmx
CUTyaUill NMOBHOBaXEHb i3 HaNeXHoro Oep)KaBHOro
Harnsay (KOHTpom) He cyB'ekTiB rocnogaptoBaHHS €
BPa3nuBol Yepe3 Hebesneky MMOBIPHOrO BUHUKHEH-
HS aBapivi Ta HaA3BUYaNHUX CUTYaLin.

2. [ouinbHUM € BHECEHHS 3MiH 0 3akoHy YkpaiHu
"Npo OCHOBHI 3acaan AepXaBHOro Harnagy (KOHTpo-
no) y ccepi rocnogapcbkoi OisnbHOCTI" Woao ne-
pegbavyeHHs MOXITMBOCTI NPOBEAEHHS OEepXXaBHOro
Harnagy (KOHTponto) Ha 06’ekTi B LiSIOMY, a He 3a op-
raHisauisiMu, a TakoX i3 po3LUMPEHHsT Kora Ccyb’ekTiB
nepeBipkn He TiNbkn copepi rocnogapcbKoi AianbHoC-
Ti, @ 1 iHWKX OCib 6e3 Takoro craTycy.
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