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1 Executive Summary

The overall goal of the inDICEs project is to empower policy-makers and decision-makers in
the Cultural and Creative Industries to fully understand the social and economic impact of
digitization in their sectors. This project aims at providing the cultural heritage institutions
(hereinafter ‘CHIs’) with a specific self-assessment tool to enable them to make strategic
decisions in order to advance in the Digital Single Market.

It is essential to ensure that CHIs are fully aware of the impact that intellectual property
(hereinafter ‘IP’) rules, and in particular of copyright legislation, make on their core activities,
such as with respect to access, use and re-use of cultural content.

The first WP2 deliverable (Deliverable 2.1) of this project aimed at mapping the relevant IP
rights (IPRs) at EU and international level. This deliverable, titled ‘Legal comparative analysis
for a multi-level relationship involving CHIs’ focuses on comparative analysis of the relevant
copyright-related provisions that impact the activities carried out by CHIs. The legislative
framework of six selected Member States (Belgium, France, Lithuania, Poland, Spain and
Sweden) is compared in this study. The jurisdictions were selected based on the agreement
made with a partner H2020 project, reCreating Europe, where other EU national jurisdictions
will be analysed.

In this report we divided the analysis of the copyright rules in four areas that are specially
relevant for fulfilling the public-interest missions of CHls.

First, we provide a comparative analysis of some exceptions and limitations (Section 3.1) that
have a clear impact on CHIs’ activities, namely the preservation exception, the research and
private study via dedicated terminals exception and the exception for advertising exhibitions
and sales of works. In this section, we also provide a brief overview of the state of affairs after
the adoption of the Copyright in the Digital Single Market Directive (hereinafter ‘CDSM’).
Furthermore, we focus on the pre-existing (prior to the CDSM Directive) Text and Data Mining
(hereinafter “TDM’) exceptions of some national legal systems.

The second part of the analysis (Section 3.2) is divided according to the rules affecting certain
types of works that can be part of the CHI’s collections. The regulation (or the lack of
regulation) of the uses of those works by CHIs can pose problems from the IP perspective.
The types of works that may create the most difficulties are orphan works, out-of-commerce
works (hereinafter ‘OOCWSs’), photographs and databases. The new provision on works of
visual arts in the public domain included in the CDSM Directive is also mentioned.

The third part of the report addresses the relevant provisions on the public lending
derogation, the moral rights and the adaptation right and derivative works (Section 3.3).
Those aspects are essential to analyse since they are of relevance to CHIs for the digital and
cross-border activities as explained in Deliverable 2.1.
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Finally, in Section 4 we explore provisions that have an impact on the activities of CHIs such

as the protection for posthumous works, as well as certain rules on the exercise of moral
rights after author’s death in selected jurisdictions.

2 Introduction and Objectives

Section 1 of the Deliverable 2.1 of the inDICEs project assessed the IP rules at the EU and
international level, highlighting the importance of IPRs for CHIs. In this Deliverable, we
provide a comprehensive comparative analysis of the copyright rules in six Member States,
namely Belgium, France, Lithuania, Poland, Spain and Sweden.

In the first deliverable, among other IPRs, we also analysed the legislation governing
trademarks and designs. Trademarks and designs are not subject to the current deliverable
as they are further harmonized at EU level'. This Deliverable focuses only on the copyright
rules as copyright has not been completely harmonized at the EU level and, as a consequence,
the national copyright systems may vary considerably from one jurisdiction to another. This
study only focuses on the most relevant copyright-related matters for CHIs and for the inDICEs
project.

As explained in Deliverable 2.1, the lack of full harmonization of copyright law in the EU entails
certain difficulties for CHIs, especially when operating digitally. Multiple problems also arise
in the cross-border framework. The legal uncertainty triggered by the unharmonized nature
of the relevant legal framework may prevent CHIs from fully benefiting from the Digital Single
Market. In addition, it may also restrict the access to the online content provided by these
institutions. Such limitations may have negative consequences for access to culture and
knowledge at the EU level and may reduce the impact of the goals and missions of CHls.

The Covid pandemic further exposed the problems of the current IP system for CHls. It was
evident that some CHIs were not completely prepared to provide access to their collections
digitally, including within the Digital Single Market framework. The pandemic prevented CHls
from providing access to their collections via a classical physical mode, which shows the CHIs’
need to engage and interact with users beyond physical barriers. It is essential for CHIs to be
more active in the online environment in the coming years to ensure a broader accessibility
of their content, as well as to remain sustainable in order to fulfilling their public-interest
missions. However, the digital transformation of CHIs may be complicated from the IP
perspective: regulation of the physical access to IP protected CHIs’ content may differ
significantly from the online access. In addition, CHIs have seen a drop in their revenues which
certainly puts the financial sustainability at risk?. To ensure that the shift to online access is

1See Deliverable 2.1.
2 Ekaterina Travkina, Pierluigi Sacco and Benedetta Morari, ‘Culture Shock: COVID-19 and the Cultural and
Creative Sectors’ (Organisation for Economic Co-operation and Development (OECD) 2020).

6
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lawfully done, CHIs must be aware of the IP rules, and specially the copyright rules given that
copyright law governs the content creation, access and sharing in the digital environment.

Our comparative analysis aims at observing and understanding where the copyright-related
issues for CHIs stand at national level to achieve an operational Digital Single Market. This
comparative study shows the main divergences among the Member States, if any, in their
copyright laws.

Therefore, the study of the relevant legal provisions of six selected jurisdictions provides us
with an in-depth overview of the current copyright situation and serve as a basis for our
further evaluative analysis within the inDICEs project, especially on IP, digitization and online
access of CHls.

In our upcoming deliverable, we will evaluate the IP-related barriers that CHIs currently
encounter and that prevent them from fulfilling their missions. In addition, this analysis will
also identify potential opportunities for CHIs which a clear and understandable IPRs
management could provide. The overview of these opportunities will be developed jointly
with other partners of the inDICEs project. Finally, our legal study will contribute to the self-
assessment tool for CHIs that is envisaged within the project.
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3 Copyright-related provisions

3.1 Exceptions and limitations

Article 5 of the Infosoc Directive® lays down a general framework in the form of a extensive
exhaustive list of (mostly optional) exceptions that the Member States may provide in their
national copyright laws. Member States are not permitted to add or maintain exceptions not
included in Article 5, but they are given some leeway to decide whether and how to implement
the different optional provisions. Additional flexibility is given vis-a-vis the establishment of a
remuneration system in relation to all or to some exceptions. Yet, some of the exceptions add the
obligation for Member States to introduce, in case such exception is implemented at national
level, a fair compensation scheme for rightsholders.

The manner in which the Member States implement these exceptions in their national laws differ
considerably. An excellent overview of the implementation status of the 22 exceptions in Article
5 of the Infosoc Directive in the different Member States is provided by Kennisland at its
interactive site where CHIs will find useful initial information®.

The applicable exceptions for CHIs at the EU level have been analysed in Deliverable 2.1 of the
inDICEs project. In this section, the most relevant exceptions for CHIs and the manner in which
they have been transposed in the selected Member States are more thoroughly assessed.

New exceptions and limitations impacting the activities of CHIs are included in the recent CDSM
Directive. This Directive is still in the implementation process at the national level and must be
transposed into national laws by June 2021. While the new exceptions are of key relevance for
CHiIs, only one Member State (Belgium) from the jurisdictions analysed in this study, has made
available a draft text implementing the Directive. For this reason, it is not possible for us at the
moment to carry out an in-depth comparative analysis of the national laws of selected Member
States transposing the CDSM Directive’s provisions. Until the transposition is completed, the main
reference remains to be the Infosoc Directive.

3 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain
aspects of copyright and related rights in the information society.
4 https://copyrightexceptions.eu
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3.1.1 Preservation exception

At the EU level, one of the most relevant exceptions for CHIs included in the Infosoc Directive is
the so-called “preservation exception” provided in Article 5(2)(c). This exception allows for
‘specific acts of reproduction made by publicly accessible libraries, educational establishments or
museums, or by archives, which are not for direct or indirect economic or commercial
advantage’. Due to the optional character of this exception, its scope and conditions of
application vary considerably amongst the different Member States.

In this section, an analysis of the scope of this exception as introduced on the national level is
provided.

Comparative analysis

While after the adoption of the Infosoc Directive the preservation exception has been introduced
(or amended) in all the countries analysed, the provision has been implemented in a different
manner in each country. It must be noted that the exception provides for a general framework
described as maximum harmonization. This means that Member States cannot go beyond the
terms of the Directive. Yet, main divergences arise in the type of beneficiaries that invoke the
exception, as well as in certain particularities of the scope of the exception itself. These aspects
are further specified below.

Preservation exception

Powered by Bing
© DSAT Editor, DSAT for MSFT, GeoNames, Microsoft, TomTom

5 See Deliverable 2.1 for further analysis of the exception in the Infosoc Directive.
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Beneficiaries

The Directive explicitly includes non-profit publicly accessible libraries, educational
establishments, museums and archives as beneficiaries of the exception®. Yet there is a great
variety on how the Member States have transposed this provision in relation to the beneficiaries
of the exception in each jurisdiction, as a result of their specific legal systems and policies.

Libraries, archives and museums as beneficiaries - For instance, all the countries under the study
include publicly accessible libraries and archives as institutions that can benefit from the
exception. While museums are also included in almost all countries at stake, surprisingly, they are
not included in the statutory provision of the Swedish Copyright Act. In Poland, museums were
only explicitly included in the exception after a 2015 amendment of the Copyright Act’.

Additions and restrictions of beneficiaries - Despite the fact that France only includes museums,
archives or libraries that are accessible to the public®, the French Heritage Code also includes to
the list of beneficiaries cultural institutions that are in charge of legal deposit as well®. Belgium!°%!
follows the same approach: only publicly accessible libraries, museums and archives can make
use of this exception. On the contrary, Spain'? enlarges the list of beneficiaries by adding sound
libraries, film libraries and newspaper libraries'? to the aforementioned list. It is, however, mostly
agreed by the doctrine that this list is not fully exhaustive and other institutions could also benefit
from the exception as long as they pursue the objective of archiving or custody of works or carry
out cultural promotion activities as long as they comply with the statutory requirements!* (see
Annex V).

In Sweden,® the only institutions that can benefit from the exception are the governmental and
municipal archival authorities, the scientific and research libraries operated by the community at

6 See Deliverable 2.1 for a further analysis of the beneficiaries of the exception in the Infosoc Directive.

7 See Annex IV for further analysis of the exception in Poland.

8 Consolidated Text of the Code de |a propriété intellectuelle ( Derniére mise & jour des données de ce code : 02 ao(it
2020) art. L-122-5, 8.

% French Heritage Code (last modified in January 2020) L-131-1.

10 Belgian Code of Economic Law of 28 February 2013 (Copyright and neighbouring rights contained in Title 5 of Book
Xl in force since 1 January 2015) Art.X1.190(12).

11 See Annex | for further analysis of the exception in Belgium.

12 5ee Annex V for a further analysis of the exception in Spain.

13 Consolidated Text of the Law on Intellectual Property, Regularizing, Clarifying and Harmonizing the Applicable
Statutory Provisions (approved by Royal Legislative Decree No. 1/1996 of April 12, 1996, and amended up to Royal
Decree-Law No. 26/2020 of July 7, 2020) ‘The Spanish Intellectual Property Law’. Art. 37(1).

14 Maria Serrano Fernandez, El Impacto de La Sociedad de La Informacidn En La Propiedad Intelectual (1st edn, Tirant
lo Blanch 2019) 100.

15 See Annex VI for further analysis of the exception in Sweden.

10
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a large (public authorities) and public libraries. As mentioned above, museums are not included
in the exception.

Poland adds higher education institutions, research institutes and scientific institutes of the Polish
Academy of Sciences (under certain restrictions) to the list of beneficiaries of the exception.'®

Requirement of public accessibility - The Directive’s requirement of public accessibility for some
institutions, namely for libraries, is not required for archives to benefit from the exception. Yet
this requirement has been applied in a different manner by the different Member States.

For instance, in France, this requirement only refers to the possibility of the public to get access
to the library and not to the public or private ownership of the institution. Private libraries can
also benefit from the exception as long as they are publicly accessible.171®

In Belgium, libraries and museums can only benefit from the exception when they are accessible
by the public in a non-discriminatory way.'® No condition for accessibility to the public is required
for archives. Yet, a beneficiary institution cannot seek any direct or indirect commercial profit to
ensure that libraries or archives that belong to private companies are excluded from the exception
even if they are accessible to the public.?’® No reference to public or private ownership of the
institutions is stated for Belgium, which suggests that private heritage collections are not excluded
from the scope of the exception (as long as no commercial advantage is sought).??

In Spain, the statutory provision does not impose a public requirement of public accessibility but,
on the contrary, the Spanish IP Law imposes other restrictions since it requires that all the
beneficiary institutions must be either publicly owned?? or integrated in institutions of cultural or
scientific character.

The Swedish law follows a different approach: while public libraries are included in the exception,
scientific and research libraries need to be operated by public authorities in order to benefit from
the exception. The Swedish government may allow other archives and libraries that are not

16 polish Act of February 4, 1994, on Copyright and Related Rights (Journal of Laws 1994, No. 24, item 83, as amended
up Act of February 13, 2020) art.28.1.

17 Christophe Alleaume, ‘Les exceptions au bénéfice des bibliothéques, des musées et des services d’archives’ (2007)
n° 39 Legicom 25, 28.

18 See Annex Il for a further analysis of the exception in France.

1% Marie-Christine Janssens, ‘General Exceptions to the Author’s Economic Rights’ in Fabienne Brison and Hendrik
Vanhees (eds), Het Belgische auteursrecht: artikelsgewijze commentaar. Huldeboek Jan Corbet;Le droit d’auteur belge
commentaire par article. Hommage A Jan Corbet (4de herziene druk, Bruxelles : Larcier 2018) 238.

20 Janssens (n 19) 239.

21 Janssens (n 19) 239.

22 Jean-Paul Triaille and others, Study on the Application of Directive 2001/29 /EC on Copyright and Related Rights in
the Information Society (the “InfoSoc Directive”) (European Union 2013) 275.

11
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included in the statutory provision to benefit from the exception as long as they are accessible to
the public.?

On the contrary, Lithuania?* and Poland? do not specify any requirement of public accessibility
and/or ownership for the institutions to benefit from the exception.?® Yet, for the latter, the
requirements of public accessibility result from specific provisions on particular institutions, e.g.
museums of libraries.?’

Educational establishments are nevertheless not included in the Spanish, French and Swedish
exceptions. Belgium has also excluded the educational establishments from the exception but
opens the door for their libraries or archives 22 (see Annex |). On the contrary, Lithuania?® and
Poland3 include them as beneficiaries of the exception.

Scope of the exception

Authorized acts - It must be stressed that only specific acts of reproduction are permitted under
the Directive’s exception. This approach is followed by the majority of the analysed Member
States. Apart from acts of reproduction, France also permits ‘the communication to the public of
awork’ (représentation) provided they are carried out via dedicated terminals in the beneficiaries’
premises3! (see Annex Il). These authorized acts aim at preserving the institutions’ collections, as
stated in all the jurisdictions under study. The wording of the provisions at stake however differs.
In particular, while Belgium and Sweden refer to ‘preservation purposes’, Spain and France use
the term ‘conservation’. Yet, none of the jurisdictions provide a statutory definition of such
expressions. Lithuania further elaborates on the purposes by including the need of ‘restoring a
lost, destroyed or rendered-unusable copy of a work’. Poland enlarges the purposes by adding a
reference to ‘the purposes of supplementing, preserving, or protecting’3? the collections.

23 Act on Copyright in Literary and Artistic Works. Act 1960:729, of 30 December 1960 (last amended by SFS 2020:540
on 18 June 2020). Sec. 16.
24 See Annex Ill for a further analysis of Lithuania.
25 The Polish Copyright Act art.28.1.
%6 Law on Copyright and Related Rights of the Republic of Lithuania, 18 May 1999 No VIII-1185 (last consolidated
version of 1 July 2019) art.23.
27 See Polish Act of November 21, 1996 on museums (Journal of Laws of 2012, item 987); Polish Act of June 27, 1997
on libraries (Journal of Laws of 2012, item 642, as amended) d.).
28 Janssens (n 19) 239.
2 The Lithuanian Copyright Law art.23.
30 The Polish Copyright Act art.28.1.
31 David Pouchard, ‘La valorisation des fonds photographiques, ou comment concilier le droit d’auteur et I'accés au
patrimoine culturel’ [2018] In Situ 9 <http://journals.openedition.org/insitu/17981> accessed 11 February 2020.
32 The Polish Copyright Act art.28.1(2).
12
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It seems evident from our research that making copies of the works to preserve them for the

future avoiding deterioration or loss of the work is allowed under this exception in all the analysed

jurisdictions. The exception also includes making copies of works due to the evolution of

technology, namely, the migration from one format to another.3® Furthermore, none of the

provisions impose neither any restriction on the number of copies permitted under the exception
nor on the form of such copies as long as they are made for preservation purposes.

No restrictions on the number of copies or the form of reproductions - There is no further
requirement in the Spanish statutory provision on the works that fall under the scope of the
exception neither on the number of copies that can be made by relying on this exception.
Furthermore, there are no restrictions concerning the number of copies that can be made relying
on this exception in Belgium. The number of copies are only limited to the ones needed for the
purposes of/and justified by the preservation purposes.3* Given that there is no restriction on the
form of reproduction, it is agreed that analogue or digital forms of reproductions are allowed.*®
In Lithuania, reproductions can be made by any means as the law does not restrict the type of
technology used for the reproductions.3® In addition, the Lithuanian exception permits repeated
acts of reproductions provided they are carried out on ‘unrelated occasions’. The Swedish
Copyright Act does not impose any restriction either on the number of copies permitted or on the
form of such copies as long as they are made for preservation purposes. No requirements are
imposed in France as long as the copies are made for conservation purposes. The beneficiary
institutions are also allowed to make copies of the works in both physical and digital formats.?’

Furthermore, there are no further restrictions in Poland on the number of reproductions that
beneficiary institutions may make on the format of such reproductions. However, reproductions
for the purpose of supplementing, preserving or protecting collections may not lead to an increase
in the number of copies of the works. In addition, in Poland, the work does not need to be
published beforehand and hence institutions have the possibility to digitize works which were not
previously made available to the public in any way.

No commercial advantage - All countries assessed explicitly state in their legal provisions that the
acts of reproduction are allowed as long as the institutions do not seek any commercial advantage
(as required by the Infosoc Directive). This requirement has been followed by almost all the

33 Alleaume (n 17) 27; Serrano Fernandez (n 14) 107; Janssens (n 19) 241; Johan Engdahl and others, ‘AIPPI Report on
Exceptions and Limitations to Copyright Protection for Libraries, Archives and Educational and Research Institutions
- Sweden’ (2015) 2.

34 Triaille and others (n 22) 277.

35 Janssens (n 19) 241.

36 Rita Matulionyte, ‘A Central and Eastern European Perspective on EU Copyright Reform: The Case of Lithuania’
[2019] Cambridge handbook of intellectual property in Central and Eastern Europe 259, 270.

37 Pierre-Yves Gautier, Propriete Literaire et Artistique (11e enrichie, Paris : PUF 2019) 400.

13
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Member States under study with the exception of Sweden where there is no statutory reference
in this regard. In Lithuania, reproductions are permitted as long as they are not made for
commercial purposes. In France, institutions should not seek ‘any commercial or economic
advantage’. According to the doctrine, this exception must be carried out in a manner that
reproductions of the works do not replace the sales of such works and the digital reproductions
of the works are not used for the online sharing of the content®8. The Spanish legislator opted for
the reference to ‘non-profit purposes’ while Belgium states that the reproductions must be
carried out provided the institutions do not seek any commercial or economic advantage, directly
or indirectly. It is not excluded that these institutions request a fee for the entrance3 or that
institutions provide copies against the payment of a fee?. In Poland the law conditions the
permitted uses to the absence of ‘direct or indirect financial gain’#

Digitization of the whole collection.- Based on our analysis, it seems clear that this exception
does not permit the digitization of the whole collection since most of the countries understand
that the legislator intentionally limited the scope of the exception by adding similar references to
‘specific acts of reproduction’ as in the Directive. In similar terms, this limitation is provided in
Spain®? by using the term ‘specific acts of reproduction’ or in Belgium*® by referring to ‘limited
acts of reproduction’. In France, even though the matter is not explicitly covered in any legislative
provision, the doctrine provides the necessary details. In particular, it specifies that the exception
does not allow mass-digitization projects of large amount of works and does not permit the acts
of making available to the public apart from the specific cases contemplated in the provision.** In
Lithuania and Poland there is no such limitation in the statutory provision.

Communication of the work to the public - In none of the analysed jurisdictions the exception
allows for the communication of the works to the public as required by the Directive. Yet in
France, the exception allows for the communication to the public of the work via only via
dedicated terminals in the beneficiaries’ premises® (see Section 3.1.2). In Sweden, the system of
Extended Collective Licenses (hereinafter ‘ECL’) that exist under the Swedish Copyright Act has

38 Alleaume (n 17) 27.

3 Triaille and others (n 22) 268.

40 Maria Serrano Fernidndez and others, Estudio de Los Limites a Los Derechos de Autor Desde Una Perspectiva de
Derecho Comparado: Reproduccidn, Préstamo y Comunicacion Publica En Bibliotecas, Museos, Archivos y Otras
Instituciones Culturales (1st edn, Editorial Reus 2017) 47 <https://elibro.net/es/Ic/icam/titulos/46668>.

1 The Polish Copyright Act art.28.1(2).

42 Serrano Fernandez (n 14) 107.

4 Janssens (n 19) 241.

4 pouchard (n 31) 9.

45 France allows for the communication of the work to the public provided it is carried out via dedicated terminals in
the beneficiaries’ premises. In France, the preservation exception and the exception for research via dedicated
terminals are included in the same statutory provision.

14
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specific rules for CHIs*® which permit other uses as long as these works are in the organizations’
collections and have already been disclosed (see Annex VI).

Compensation - None of the assessed jurisdictions impose any compensation to the rightholders
for the uses of their works under this exception. In France the lack of compensation for authors
has been criticized by the doctrine*’ (see Annex Il).

Types of works

There are no restrictions on the types of works that can be reproduced under the exception in
Spain, Belgium, Poland and France. Thus, it can be concluded that in principle all types of works
may be eligible. In Lithuania, all works are eligible except from those works ‘communicated to the
public via computer networks (on the Internet)’#. In Sweden, all literary and artistic works can be
reproduced under the exception with the sole exclusion of computer programs. According to the
legal provision of the jurisdictions under study, works must be permanently in the collections of
the institutions even if it is not explicitly mentioned in the legal texts.*

Further restrictions

While the exceptions and limitations need to be interpreted in light of the three-step test>° in all
countries in an implicit or explicit manner, in Belgium, the use of the test is explicitly enshrined in
the preservation exception itself.>!

Furthermore, an interesting provision is included in the Belgian law which states that ‘the
materials produced in this way remain the property of these institutions, which refrain from any
commercial or lucrative use’. In addition, the third paragraph of the provision grants the author
the possibility to access such materials with strict respect for the preservation of the work and
providing a fair remuneration for the work accomplished by these institutions.>?

CDSM Directive

At the moment, only Belgium has made a draft text implementing the new preservation exception
into Belgian law publicly available. The preliminary draft broadens the scope of the exception in

46 Swedish Copyright Act Sec.42(d).

47 Alleaume (n 17) 29.

8 The Lithuanian Copyright Law art.23.

% 1n some countries like Lithuania and Poland, the statutory provision states such requirement. However, in other
countries such as France of Sweden, the doctrine understand that works must be in the collections of CHIs to fall
under the exception. See respective annexes.

50 See Deliverable 2.1 for further analysis of the three-step test.

51 Belgian Code of Economic Law Art.X1.190.(120) .

52 See Annex | for a further analysis in Belgium.

15
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terms of the works that can be reproduced by certain institutions and it adds certain clarifications
to the exception. Yet, given the early stage of the process, the text may still be considerably
modified during the legislative process (see Annex | for a further analysis of the preliminary draft
of the exception in Belgium).

Interim conclusions

Based on our analysis from the assessed national jurisdictions, we can draw the following
conclusions:

B None of the countries assessed go beyond the scope of the exception of the Infosoc
Directive although there are still divergences among the implementation of the
exception.

B The wide variety of beneficiaries of the exception in each country is one of the main
divergencies among the national laws.

B Digitization of the whole collection does not seem to be permitted under the exception
in most of the countries at stake. The uses for commercial purposes are also not allowed.

B There are no further restrictions (or clarifications) on the number or format of
reproductions allowed.

B None of the countries assessed have a remuneration system for the uses under this
exception.

B The new exception under the CDSM will provide further legal certainty to CHls. Yet, it
still needs to be implemented at a national level.

3.1.2 Research and private study standing in dedicated terminals

With respect to making content available, Article 5(3)(n) of the Infosoc Directive provides for an
exception at EU level for the ‘use by communication or making available, for the purpose of
research or private study, to individual members of the public by dedicated terminals on the
premises of establishments referred to in paragraph 2(c) of works and other subject-matter not
subject to purchase or licensing terms which are contained in their collections’.

Although this exception is narrowly drafted, this section analyses how particular Member States
have applied it into their national laws.

16
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Comparative analysis

After the adoption of the Infosoc Directive, this exception has been implemented in Belgium,>3>*
Lithuania,>>°® France,””>® Poland>®®? and Spain.®1? Sweden has not implemented this exception
in its national jurisdiction.

Research and private study in dedicated terminals exception

Powered by Bing
© DSAT Editor, DSAT for MSFT, GeoNames, Microsoft, TomTem

Beneficiaries

The Directive includes publicly accessible libraries, educational establishments, museums and
archives as beneficiaries of the exception (as in the preservation exception). These institutions
shall not seek for any commercial or economic advantage.

The ‘list’ of beneficiaries - All the analysed countries include publicly accessible libraries,
museums and archives as beneficiaries. Yet, there are still some differences among jurisdictions.

53 Belgian Code of Economic Law Art.X1.190.(13°), .

54 See Annex | for a further analysis of the exception in Belgium.
55 The Lithuanian Copyright Law art.22.3.

56 See Annex lll for a further analysis in Lithuania.

57 French IP Code Art.L-122-5,8.

8 See Annex Il for further analysis of this exception in France.

%9 The Polish Copyright Act art.28.1.

0 See Annex IV for a further analysis of the exception in Poland.
51 The Spanish Intellectual Property Law Art.37(3).

62 See Annex V for a further analysis of the exception in Spain.
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For instance in Belgium,®® educational establishments and scientific establishments are also

considered beneficiaries of the exception. Similarly, Lithuania adds libraries of educational and

research institutions to the list of beneficiaries.®* In Poland, higher education institutions,

research institutes and scientific institutes of the Polish Academy of Sciences (under certain
restrictions®®) are also as among the beneficiaries of the exception.%®

Educational establishments are nevertheless excluded from the exception in France.®’ In addition,
France includes organizations that are in charge of the legal deposit to the ‘list’ of beneficiaries,
as stated in the French Heritage Code.®® The Spanish legislator explicitly adds sound libraries, film
libraries and newspaper libraries.®®

Accessibility requirement - The Member States also apply the accessibility requirements of the
Directive in a different manner. In Belgium, only libraries are required to be publicly accessible by
the legal provision. Yet, most of the doctrine considers that the accessibility requirements,
normally through a registration system, should also be applicable to educational and scientific
establishments.”® Private institutions may fall within the scope of the exception as long as they
do not seek any commercial or economic profit. For Spain, Poland and France, as the exception is
the same as the preservation exception, the conditions explained in the previous section apply.
Lithuania, on the contrary, does not impose any requirement on the public accessibility of the
institutions.”?

Scope of the exception

The authorized acts under the Directive’s exception are the communication of works to the public
via specific dedicated terminals located in these establishments for research and private study
purposes. Although the exception only permits the communication to the public of such works,
the CJEU ruled in the Darmstadt case’? that these institutions are also allowed to digitize the
works in their collections under this exception ‘if that is necessary in order to make them available
to the public on dedicated terminals’’3 (see Deliverable 2.1).

63 Belgian Code of Economic Law Art.X1.190.(13°), .

54 The Lithuanian Copyright Law art.22.3.

85 See Annex IV for a further analysis of the exception in Poland.

56 The Polish Copyright Act art.28.1.

%7 French IP Code Art.L-122-5,8.

%8 French Heritage Code (last modified in January 2020) L-131-1.

9 The Spanish Intellectual Property Law Art. 37(1).

70 Janssens (n 19) 242.

! The Lithuanian Copyright Law art.22.3.

72 Technische Universitat Darmstadt v Eugen Ulmer KG (C-117/13) EU:C:2014:2196.

73 Technische Universitat Darmstadt v Eugen Ulmer KG (C—117/13) EU:C:2014:2196 para 40.
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Research and private study purposes - While Lithuania,”* France,’> Poland’® and Belgium’” allow
such consultation for research and private study purposes (in Poland, ‘cognitive purposes’), Spain
only permits the consultation of works for research purposes. Private study purposes are not
allowed under the Spanish exception.”® In Belgium, such consultation is allowed provided that it
is made by individuals and not for the communication of works to the general public. No further
restrictions on the number of individuals that can make the consultation or the category of
individuals are introduced in Belgian law, Spanish and Polish law. In France, even though there is
no limit on the number or the category of individuals that may be allowed to consult the work,
the French Heritage Code establishes a limitation for the institutions in charge of the legal deposit:
only accredited researchers are allowed to consult these works.”®

On-site consultation - Only the making available of works for their consultation for the
aforementioned purposes is allowed in all the jurisdictions under study. None of the countries
introduce any limitation on the number of copies that can be consulted. Yet, it seems that only
the act of consultation is permitted in the sense that making copies of the works or downloading
the works is not allowed in Spain,?° France,?! Poland,®? Lithuania® or Belgium.®*

Dedicated terminals - The on-site consultation must be carried out in dedicated terminals in the
beneficiary institutions. This requirement is explicitly stated in all the national laws of the
countries examined. Belgium, Poland and France follow the same approach with minor
differences in the drafting. Belgium refers to the ‘special terminals accessible in the premises of
these establishments’, Poland refers to ‘terminals (IT system) located on the premises of these
institutions’, while France mentions ‘dedicated terminals’. On the contrary, Spain further limits
the scope of the exception by establishing a further requirement: the consultation not only must
be made through ‘specialized terminals installed for this purpose’ but also through a closed and
secured network, e.g. an intranet®®. The Lithuanian statutory provision requires in addition that
these institutions must ensure the use of technical protection measures in order to prevent i) the

74 The Lithuanian Copyright Law art.22.3.
7> French IP Code Art.L-122-5,8.
76 The Polish Copyright Act art.28.1(3).
77 Belgian Code of Economic Law Art.X1.190.(13°), .
78 The Spanish Intellectual Property Law Art. 37(3).
7% French Heritage Code (last modified in January 2020) L-132-4 establishes that 'the consultation of the work on site
by researchers duly accredited by each depositary body on individual consultation stations, the use of which is
exclusively reserved for these researchers’.
80 Rodrigo Bercovitz Rodriguez Cano and others, Manual de Propiedad Intelectual (8th edn, Tirant lo Blanch 2018)
121.
81 Alleaume (n 17) 31.
82 See Annex IV for a further analysis in Poland.
8 The Lithuanian Copyright Law art.22.3.
84 Technische Universitat Darmstadt v Eugen Ulmer KG (C—117/13) EU:C:2014:2196 para 51 et seq.
85 The Spanish Intellectual Property Law Art.37(3).
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reproduction of the works and that ii) the content of works is not transferred outside these
dedicated terminals to any external network.

Compensation - The Spanish legislator imposes the condition according to which the authors
should receive an equitable remuneration from the use of their works under this exception.8® On
the contrary, Belgium, Lithuania and France do not impose the obligation to remunerate
rightholders for the uses of their works under this exception.

Types of works

In Belgium, Lithuania, Poland, France and Spain, the statutory provisions do not exclude any
category of work from the scope of the exception. As a result, all the types of works are eligible.
Yet, it is explicitly stated in the legal provisions that the works must be in the own collections of
the beneficiary institutions in Spain, Lithuania and Belgium. This requirement entails that works
that an institution holds through, for instance, interlibrary loan do not fall under the exception.
The French exception does not includes this requirement explicitly but it can be inferred from the
purposes of the exception®” (see Annex lll). Yet, it is not clear whether works must be within the
institutions’ collections in Poland.

In addition, Lithuania, Spain and Belgium limit the exception to those works that are not subject
to any acquisition terms, sale or any licence (or in Lithuania, ‘publicly traded’) as this could involve
different terms or restrictions included in these agreements. This requisite is problematic as
digital works are normally under a license. Furthermore, the Lithuanian exception explicitly
excludes those works which uses are forbidden by the copyright owners.

8 Triaille and others (n 22) 315.
87 Alleaume (n 17) 29.
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Interim conclusions

Based on the analysis from the national jurisdictions at stake, we can draw the following
conclusions:

B Sweden has not introduced this exception in their copyright system, which shows
the partial harmonization provided by the Infosoc Directive (on exceptions and
limitations).

B The scope of the exception is already rather narrow as required by the Infosoc

Directive. Some countries further limits the application of the exception, e.g. Spain.

The list of beneficiaries still differs from one jurisdiction to another.

B Limiting the exception to works in their own collection excludes certain works from

the exception such as works through interlibrary loans.
B Excluding works under licence or any other agreement from the scope of the
exception by some countries further limits the application of the exception.

3.1.3 Advertising the public exhibition or sale of artistic works

Another relevant exception for CHIs is the exception included in Article 5(3)(j) of the Infosoc
Directive which provides for an exception to the right of reproduction and communication to the
public ‘for the purpose of advertising the public exhibition or sale of artistic works, to the extent
necessary to promote the event, excluding any other commercial use’. This exception allows
beneficiaries to use copies of a work without the rightsholder’s authorization in order to advertise
an exhibition or a sale of a work.88

The following section provides for a comparative analysis of the implementation in the Member
States under study.

Comparative analysis

88 See Deliverable 2.1 for a further analysis of the exception at EU level.
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France,® Lithuania,®® Belgium,’® Poland®?> and Sweden®?® have introduced (or amended) this

exception into their national jurisdictions after the Infosoc Directive. Spain has nevertheless not
implemented the exception into Spanish law.

Advertising or sales of works exception

Powered by Bing
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Beneficiaries

The ‘list’ of beneficiaries - The Infosoc Directive does not impose any limitation in relation to the
beneficiaries of this exception. This approach has been followed by Belgium,’* Poland,’”
Lithuania®® and Sweden®’. Yet in Poland, the legislator opted for introducing a non-closed list of
potential beneficiaries of the exception, which includes museums, galleries and other entities that
own exhibition spaces and that organize publicly accessible exhibitions or sales of works. In
Belgium museums and auction houses are the institutions that should normally make use of the

8 French IP Code art.L-122-5,3,,d] .

% The Lithuanian Copyright Law art.24.4.

91 Belgian Code of Economic Law art.X1.190.(16°) .
92 The Polish Copyright Act art.33.3.

93 Swedish Copyright Act SEc.24.

9 Belgian Code of Economic Law art.X1.190.(16°) .
% The Polish Copyright Act art.33.3.

% The Lithuanian Copyright Law art.24.4.

97 Swedish Copyright Act SEc.24.
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exception since the exception does not cover any exhibition or sale that have a private character.
Exhibitions and sales must be public, in the sense that they have to be publicly accessible®®.

France is the only analysed jurisdiction that (implicitly) imposes a restriction on the beneficiaries
of this exception. This is due to the fact that in France®, a law in 2000'° reduced the scope of
application of the exception by only allowing catalogues’ reproductions for ’judicial auctions’.*0!
As a consequence, the aforementioned law also modified the beneficiaries of the exception
(although not explicitly). Nowadays, the auctioneers in charge of these judicial auctions (‘les
commissaires-priseurs judiciaires’) are the exclusive beneficiaries of the exception.

Scope of the exception

Authorized acts - The only acts authorized by the Directive are the acts of reproduction and
communication to the public. All of the countries assessed permit the acts of reproduction for the
purpose of advertising an exhibition and/or sales of works. Nevertheless, there are still
differences in the implementation. The Belgian and the Lithuanian exceptions are the only ones
that explicitly allow for the reproduction and the communication to the public of certain work
provided they aim at advertising the exhibition and/or sale. Poland, however, does not make any
reference to the authorized acts, namely to the reproduction and/or communication to the public
but only refers to the ‘works may be used’ for the particular purposes'®. Lithuania!®? also adds
the ‘publication’ of works to the list of authorized acts. The Swedish exception however is drafted
in a particular manner as it states that ‘artworks may be depicted’ for the aforementioned
purposesi®. The French exception only allows the reproduction of works in a catalogue of a
judicial auction.

None of the countries impose further restrictions on the form of reproductions and/or
communication to the public. Thus, one could assume that both digital and physical reproductions
are allowed (see Annexes). This seems clear in the Polish exception as the current regulation
allows the use of the exception for the promotion of online exhibitions and sales.'%> In France only

%8 Janssens (n 19) 248.

9 See Annex Il for a further analysis of the exception in France.

100 | aw n ° 2000-642 of July 10, 2000 regulating voluntary sales of furniture by public auction art.42.

101 sylviane Durrande and others, Code de La Propriété Intellectuelle 2020, Annoté et Commenté (20th edn, Dalloz,
Paris 2020) 178.

102 The Polish Copyright Act art.33.3.

103 See Annex lll for a further analysis of the exception in Lithuania.

104 With regards to the concept of depiction, the Swedish Supreme Court ruled in a case concerning ‘the freedom of
panorama’ (first paragraph of the exception provided in Section 24 that ‘the depict concept was intended to permit
reproductions of the work of art by painting, sketch, photography or other technology by which the work of art is
reproduced in plane level (two-dimensionally)’. See Annex VI.

105 See Annex IV for a further analysis in Poland.
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reproductions for catalogues of judicial sales are permitted. Yet, nothing is said about digital
reproductions of the catalogue.

Purpose of advertising the public exhibition or sale of artistic works - Belgium, Lithuania, Poland
and Sweden envisage the advertising purposes for both events: the exhibition and the sales of
works. On the contrary, the French legislator further narrowed the scope of the exception by only
permitting the beneficiaries to make reproductions of certain works for a catalogue of a judicial
auction that takes place in France for the sale of works. The purpose of advertising an exhibition
is hence excluded from the French exception. In Poland, the legislator included some examples of
potential uses of the said works under this exception, e.g. advertisements, catalogues and other
materials disseminated for the promotion of an exhibition or sale.

Authorized acts - The fact that acts of reproduction and/or communication to the public are
allowed for the aforementioned purposes is further emphasized in all countries at stake (alike the
Directive) by adding similar references to ‘the extent necessary to promote the event’. For
instance in France, reproductions are only permitted for the ‘sole purpose’ of describing the works
that are being sold in the judicial auction. This provision must be interpreted restrictively in order
to protect the authors’ rights!%. In Sweden, such ‘depiction’ is only allowed ‘to the extent
necessary’ for the promotion of the exhibition or a sale. The same approach is taken by Lithuania.
In Belgium, the exception is further restricted by the reference ‘to the extent necessary to
promote the event’. In Belgium, some doubts are raised on whether this exception can be used
for the promotion of permanent exhibitions as the choice for the term ‘event’ seems to cover only
a concrete exhibition or public sale.'®” In Poland, such uses are permitted ‘to the extent justified

by the promotion of an exhibition or sale of works’.1%8

Types of works

The Directive only allows acts of reproduction and communication to the public with regards to
‘artistic works’ which has been implemented differently in each Member State. Lithuania and
Belgium follow the same approach by referring to ‘artistic works’ although in Belgium the said
works must have been lawfully disclosed, while France only permits reproductions of ‘graphic or
plastic arts’ for the catalogue of a judicial auction made in France. These works of art must have
already been disclosed. In Sweden, only ‘works of art” without any further specification fall under
the exception. Poland, on the contrary, does not make any restriction based on the types of works.

106 Durrande and others (n 101) 162.
107 Janssens (n 19) 248.
108 The Polish Copyright Act art.33.3.
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Interim conclusions

Our analysis of the national jurisdictions at stake allows us to draw the following conclusions:

B The optional character of the exception shows that this exception and the choices
made by the Member States show that this exception is not harmonized at the EU
level.

B While most of the countries do not impose further limitations to the exception,
there are still some limitations in Member States that restrict (even further) the
application of the exception.

B Atthe EU level the exception has already a restrictive character as only artistic works
may benefit from the exception. This (already) narrow scope is further limited by
some countries e.g. France , which could create certain difficulties for CHIs when
they plan multidisciplinary exhibitions.

B |n contrast, Poland does not restrict the application of the exception to any type of
work.

B Member States do not restrict or clarify the form of reproductions and the act of
communication to the public that are permitted.

3.1.4 Text and Data Mining exception

An explicit exception for TDM has only been included in the acquis communautaire with the
adoption of the CDSM Directive'® in May 2019. As mentioned before, its implementation at the
national level is still ongoing. Yet, some Member States, including France, had already introduced
a TDM exception in their national laws prior to the adoption of the CDSM Directive. The French
TDM exception is briefly analysed below.

109 See Deliverable 2.1 for a further analysis of the TDM exception under the CDSM Directive.
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Text and Data Mining exception

Powered by Bing
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(i) TDM exception in France - The French legislator has introduced an exception allowing TDM
related acts by the Law of the Digital Republic!l® in 2016 which modified accordingly the French
IP Code. This law added a new provision according to which, once a work has been disclosed, the
author cannot prohibit ‘digital copies or reproductions made from a lawful source, with a view to
the exploration of texts and data included or associated with scientific writings for the needs of
public research, excluding any commercial purpose.’'! A similar exception was also included for

databases.112

Beneficiaries

The French rule does not clearly specify the beneficiaries of the exception. Yet, it can be inferred
from the text that only researchers carrying out TDM acts for research purposes can benefit from
the exception.

Scope of the exception

The law therefore permits the ‘exploration of texts and data’ that are included or associated with
scientific writings for the purposes of public research. To this end, the author of a scientific work
that has been previously disclosed cannot prohibit the reproductions of his works — without any

1101 0l n° 2016-1321 du 7 octobre 2016 pour une République numérique.
111 French IP Code L-122-5,10.
112 French IP Code Art. L-342-3,5.

26



inDICE=
D2.2 Public
limitation on the format of the reproduction or the number of reproductions made!*3- obtained
from a lawful source. The extraction of text and data must be done for public research purposes
excluding any commercial advantage.

However, the broad drafting of the statutory provision does not provide enough clarity. The law
does not even provide any definition of ‘text and data mining’.

It must be noted that the exception does not provide for any compensation to the rightholders
for the uses of the works made under the exception.

Types of works

The law only permits reproductions for the exploration of data and text associated or included in
scientific writings. Hence, only scientific writings fall under the exception. Yet, the broad drafting
of the provision does not confer enough clarity. For instance, the law does not provide any
definition of ‘text and data mining’ neither of ‘scientific writings’. Thus, it is not clear which kind

of texts, e.g. thesis, articles, would fall under the scope of the exception.!14

Yet, the conditions to benefit from the exception are rather strict, which increase the risk of
reducing the potential impact of such exception.!*> Nevertheless, a particular applicable regime
should have been established by a Decree.!® However, due to the legislative process of the CDSM
Directive, the legislative procedure for approving the implementing rules of the French TDM
exception was (and still is) on hold.

(ii) CDSM Directive -The new Directive introduces two mandatory TDM exceptions'” in Articles 3
and 4. Both exceptions apply to the right of reproduction of copyright and the sui generis right of
extraction for databases as well as to the new press publisher’s right. The Article 4 exception also
applies to the right of reproduction and adaptation of computer programs. In particular, the
provision in Article 3 is interesting as CHIs are explicitly mentioned as beneficiaries together with
research organizations. These beneficiaries will be able to make reproductions ‘in order to carry
out, for the purposes of scientific research, text and data mining of works or other subject matter
to which they have lawful access’. The exception in Article 4 has a general character given that

113 purrande and others (n 101) 166.
114 Michéle Battisti and Joachim Schépfel, ‘Quel paysage juridique pour I'exploration de données ?’ (2017) Volume 54
12D Information, donnees documents 25, 26.
115 Antoine Latreille, ‘Société de l'information. La fouille de texte et de données a I'épreuve de la propriété
intellectuelle’ [2017] Cahiers Droit, Sciences & Technologies 197, 8.
116 French IP Code L-122-5,10.
117 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and related
rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC 2019 Art.3, art.4.
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there is no restriction for beneficiaries and/or specific purposes. Nevertheless, rightholders can
restrict its application.

Besides the potential benefits of this exceptions for CHls, as analysed in Deliverable 2.1 of the
inDICEs project, most of the Member States do not have yet a draft law available implementing
such exception in national law, except for Belgium. Consequently, it is not possible to carry out a
comparative analysis.

Implementation of the TDM exceptions in Belgium - Due to the preliminary character of the
Belgian draft the proposed legislative changes are only briefly presented below. Further analysis
can be found in Annex I.

The Belgian draft text, which introduces a very similar TDM definition to the one under the CDSM
Directive!*®, adds the TDM exception for research purposes (Article 3 of the CDSM Directive) in
the specific section entitled ‘exceptions and limitations for research and educational purposes’.
Belgium seems to closely follow the wording of the exception suggested in the Directive. In this
regard, the new exception will allow the reproduction of works for which the beneficiaries have
lawful access for scientific and research purposes in order to search text and data. The beneficiary
institutions are the following: research organizations, libraries accessible to the public, museums
accessible to public, archives and cinematographic or sound heritage institutions'!®. ‘These
reproductions of works are stored with an appropriate level of security and can be kept for
scientific research, including for verification of search results. The author is authorized to apply
measures to ensure the safety and integrity of networks and databases where the works are
hosted, for as far as these measures do not go beyond of what is needed to achieve this goal’*?°.
See Annex | for a further analysis.

The general TDM exception of Article 4 of the CDSM Directive will be introduced, in principle, with

the list of general exceptions and limitations in the Belgian Code.?!

Given the preliminary character of the draft law, it may be subject to modifications during the
legislative process.

118 CDSM Directive Art.2(2).

119 “Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ <https://economie.fgov.be/sites/default/files/Files/Intellectual-
property/Avis%20Conseils%20Propri%sC3%A9t%C3%A9%20intellectuelle/Avis-CPI-19062020.pdf>.

120 “Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119).

121 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 134.
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Interim conclusion

It follows from our analysis in the jurisdictions at stake that:

B Only France introduced an exception for TDM purposes within its Copyright Law.
This exception is narrower than any of the TDM exceptions envisaged in the CDSM
Directive.

B The transposition of the CDSM Directive is still being processed at national level and
therefore we cannot assess how these exceptions will be implemented.

B Only Belgium has a preliminary draft available implementing the exception but is
still subject to changes.

3.2 Specific regime in respect to particular types of works

3.2.1 Orphan Works

The issue of orphan works and CHIs was identified as one of the key copyright challenges in
relation to mass digitisation and online dissemination of the cultural heritage. After different
initiatives at EU level, the Directive 2012/28/EU*?? was published in October 201223 aiming at
creating a legally certain framework to facilitate the digitisation and dissemination of orphan
works in order to improve the large-scale digitization of collections or archives kept by various
cultural heritage organisations'?*. This section analyses the manner in which particular Member
States have transposed this Directive in their national laws.

Although most of the countries have opted for a close transposition of the Directive, some
differences may be still be found.

122 The Orphan Works Directive.

123 See Deliverable 2.1 for further analysis of the Orphans Works Directive.

124 Marie-Christine Janssens and Ran Tryggvadottir, ‘Facilitating Access to Orphan and Out of Commerce Works to
Make Europe’s Cultural Resources Available to the Broader Public’ [2014] SSRN Electronic Journal 6
<http://www.ssrn.com/abstract=2538097>.
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Comparative analysis

Most of the analysed Member States started by introducing in their national laws a definition of
‘orphan works’,'?> the reference is made to the impossibility of identifying or locating the
rightholder of a work. The French law adds the requirement of disclosure for an orphan work.

Nevertheless, there are some differences in the conception of the orphan status when more than

126 \when at least one of the

one rightholder is involved in the work. For instance in France,
rightholders has been identified and found, the work is not considered orphan.'?” In Belgium and
Lithuania, a work is considered orphan even when one or more rightholders have been identified
but none of them could be located.'?® Yet, in the latter, before making use of the orphan works,
the authorization of the identified or located rightholders (for the rights they hold) must be
previously obtained.?® In Poland, a work is considered orphan with respect to the rightholders
that have not been identified or located, provided the authorization of the found rightholders is

provided.'30

In addition, the Lithuanian Copyright Law introduced an interesting provision on the presumption
of the orphan status of a work. The orphan status of a work may not be presumed due to (i) the
lack of mention of the author’s name in a publication or broadcast or where it has been published
under a pseudonym or (ii) the lack of mention of the producer of the phonogram and/or
performer in a publication or broadcast.3!

In Sweden,32 when the work has several rightholders but at least one is still unknown or
unlocated, the provisions will only apply in regard to those rightholders.'33 Similarly, the Spanish
copyright law'3* included those works owned by different rightholders when not all of them have
been identified or have not been located without prejudice to the rights of the identified or
located rightholders. An authorization is required when appropriate.'3

Beneficiaries

125 5ee French IP Code Ar.L-113-10; Belgian Code of Economic Law Art.X1.245/1 ; Swedish Copyright Act Sec.16.b; The
Spanish Intellectual Property Law Art.37bis; The Lithuanian Copyright Law art.2.
126 See Annex Il for a further analysis in France.
127 French IP Code Art. L-113-10 .
128 Belgian Code of Economic Law Art.245/1; The Lithuanian Copyright Law art.2.
129 The Lithuanian Copyright Law art.90.2.
130 The Polish Copyright Act art.35.5(5).
131 The Lithuanian Copyright Law art.90.4.
132 See Annex VI for a further analysis in Sweden.
133 swedish Copyright Act Sec.16b.
134 See Annex V for a further analysis in Spain.
135 The Spanish Intellectual Property Law art.37bis.2.
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The Directive establishes a list of the beneficiaries of the exception which are the following:

publicly accessible libraries, educational establishments and museums, as well as archives, film or
audio heritage institutions and public-service broadcasting organisations.

The ‘list’ of beneficiaries - While all of the countries assessed in this study have included publicly
accessible libraries, museums and archives, film, audio heritage institutions and public service
broadcasting organisations, France excludes educational establishments. Spain adds the
newspaper libraries that are accessible to the public to the list of beneficiaries.*3® Lithuanial®’
adds research institutes to the list.!38 Poland includes universities, research institutes and
scientific institutions of the research institutes of the Polish Academy of Sciences!3® (same
institutions of the preservation exception- see Annex V).

Beneficiaries Orphan Works exception

Sweden T ]
Spain T I ]
Poland T I I
Lithuania T I I

France e I

Belgium T ]

Libraries B Museums
B Archives Film&sound heritage institutions

B Public broadcasting organizations "' Educational establishments

B Newspapers libraries M Research institutes

Requirement of public accessibility - In addition, certain differences can still be found according
to the requirements of accessibility. For instance in France, while museums or archives are
excluded from the public accessibility requirement, libraries need to be publicly accessible in

136 The Spanish Intellectual Property Law Art.37bis.
137 See Annex lll for a further analysis in Lithuania.
138 The Lithuanian Copyright Law art.89.1.

139 The Polish Copyright Act art.35.5(2).
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order to benefit from the exception.?*® In Belgium,'*! libraries, educational establishments and
museums are all subject to the requirement of being publicly accessible. Archives, institutions
that hold sound or cinematographic heritage, and public broadcasting institutions'*2 are however
not required to be publicly accessible. In Sweden, libraries, educational establishments and
museums must be publicly accessible. On the contrary, archives, film and audio heritage
institutions do not have such requirement. However, for the latter, the Swedish Copyright Act
adds another obligation: these institutions ‘must have been entrusted by the community at large
to manage the film or audio heritage’.**3 In Spain, while educational centres, museumes, libraries
and newspaper libraries need to be publicly accessible, public broadcasting organizations,
archives, sound libraries and film libraries must be publicly owned.*** In Poland, for archives and
cultural institutions responsible for film or sound heritage there is no requirement to be publicly
accessible. Lithuania does not explicitly specify any accessibility requirement for these
institutions.

Types of works

Eligible works - With regards to the types of works that can fall under the exception, France,*>
Spain,**® Belgium,**’” Poland!*® and Lithuania'#°® follow the Directive closely®*® - books, journals,
newspapers, magazines or other writings in the institutions’ collections. On the contrary,
Sweden®! only refers to ‘literary works in writings’” without listing them as the other jurisdictions
under study. All countries also include, as required by the Directive, audiovisual works and
phonograms in the beneficiaries’ collections.

Concerning audiovisual or sound works that were produced by public broadcasting organizations
and that appear in their archives, the cut-off date is the same as required by the Directive in

140 Aura Bertoni, Flavia Guerrieri and Maria Lilla Montagnani, ‘ENDOW Report 2: Requirements for Diligent Search in
20 European Countries - Copyright Cortex’ (CIPPM Bournemouth University, CREATe University of Glasgow, IViR
University of Amsterdam, ASK Boconni University of Milan 2017) 60.
141 See Annex | for a further analysis in Belgium.
142 Belgian Code of Economic Law Art.X1.192/1.
143 swedish Copyright Act Sec.16a(5).
144 Bercovitz Rodriguez Cano and others (n 80) 122.
145 French IP Code L-135-1,1.
146 The Spanish Intellectual Property Law art.37bis.4.
147 Belgian Code of Economic Law Art.X1.245/2.
148 The Polish Copyright Act art.35.5.
149 The Lithuanian Copyright Law art.89.
150 Works published in the form of books, journals, newspapers, magazines or other writings contained in the
collections; cinematographic or audiovisual works and phonograms contained in the collections; cinematographic or
audiovisual works and phonograms produced by public-service broadcasting organisations up to and including 31
December 2002 and contained in their archives. See Deliverable 2.1.
151 The Swedish Copyright Act only refers to sound recordings in Sec. 46.
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Belgium,'>? Lithuania®? and Spain'®*. Yet, in Sweden,'> Poland'®*® and France®’ it is drafted
differently as it refers to works that were produced before 1 January 2003.

All the countries introduced the same rules for the works and phonograms that had not been
published or broadcast but that were made public by the beneficiary institutions.

Embedded works - Embedded works or works that constitute an integral part of orphan works
are also falling under the scope of the exception. In this regard, Belgium,'>® Sweden,*>° Poland*®®
and Spain'® for instance follow the drafting of the Directive closely. France'®? excludes
independent photographs and still images instead and Lithuania includes a non-exhaustive list of
works that could be ‘embedded’ in the orphan works such as illustrations, photographs, designs,

sketches or maps.163

Subject matter

Authorized acts - As stipulated in the Directive, all countries only allow beneficiaries to make
orphan works available to the public and perform acts of reproduction, to the extent justified for
purposes of digitisation, making available, indexing, cataloguing, preservation or restoration'®
and for thus achieving their aims related to their public-interest mission. Yet, there are still some
(minor) differences between jurisdictions .

In France, the orphan works can only be used ‘within the framework of their cultural, educational
and research missions’. A particular condition is added in the French IP Code since it establishes
that institutions cannot pursue any profit-making objective for a maximum period of seven
years.16°

The Lithuanian provision further specifies that use of orphan works can be made by the above-
mentioned institutions ‘in the ordinary management of their activities aimed at their public-

152 Belgian Code of Economic Law Art.X1.245/2.

153 The Lithuanian Copyright Law art.89.

154 The Spanish Intellectual Property Law art.37bis.4.
155 swedish Copyright Act Sec.16a.

156 The Polish Copyright Act art.35.5(6).

157 French IP Code L-135-1,1.

158 Belgian Code of Economic Law Art.X1.245/2.

159 Swedish Copyright Act Sec.16a.

160 The Polish Copyright Act art.35.5.

161 The Spanish Intellectual Property Law art.37bis.4.
162 French IP Code L-135-1,1.

163 The Lithuanian Copyright Law art.89.2.

164 Orphan Works Directive Art.6.

185 French IP Code art.L-135-2.
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interest missions in the fields of the promotion of culture, heritage protection, education, science
and public information’.166

In Poland, the use of orphan works is permitted for the aforementioned institutions in order to
‘implement the statutory tasks serving the public interest, in particular preserving, renewing and
sharing for cultural and educational purposes, works from their collections’.1®’

In Belgium, while these acts need to be performed only for the purposes of ‘digitization, provision,
indexing, cataloguing, preservation or restoration’ another legal provision adds the condition that
the use of orphan works should be justified by ‘their public interest missions, in particular the
preservation and restoration of works or phonograms present in their collection and the provision
of cultural and educational access to them’ (see Annex [).This list has not been however
considered exhaustive.

A similar provision is introduced in the Spanish IP Law as these acts must be carried out on the
non-profit basis aiming at achieving the objectives related to its public interest’s mission. The
Spanish provision refers, in particular, to the conservation and restoration of the works in their
collections and to making these works accessible only for cultural and educational purposes.t®®

Diligent search

As required by the Directive, all analysed countries require the aforementioned beneficiaries of
the exception to perform a diligent search in good faith as a prerequisite to use the work. Some

drafting may differ as France®® requires institutions to perform a ‘diligent, proven and serious

search’, while Sweden refers to a ‘careful investigation’.?’® In Spain'’!

172

and Belgium the diligent
search needs to be performed in good faith. In Belgium'’? and Lithuania'’? the results need to be

recorded as a precondition for the use of the works.

Place and sources of the diligent search - With regards to the places where the diligent search
must be carried out, all countries follow the requirements of the Directive.}’* Concerning the
sources, most of the countries (except Sweden) have included detailed instructions on the sources
that need to be consulted when carrying out the diligent search. Some countries have included

166 The Lithuanian Copyright Law art.91.1.

167 The Polish Copyright Act art.35.5.

168 The Spanish Intellectual Property Law art 37bis.4.
189 French IP Code art.L-135-3.

170 swedish Copyright Act sec.16b.

171 The Spanish Intellectual Property Law art 37bis.5.
172 Belgian Code of Economic Law Art.245/3.

173 The Lithuanian Copyright Law art.90.1.

174 Orphan Works Directive Art.3.
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175 while others have adopted specific legal

these rules in the copyright law itself, such as France,
instruments such as Belgium,’® Lithuania,*’” Poland!’® and Spain'’°. Sweden has not made any
mention of the required sources but makes a reference to the sources indicated in the Annex of
the Directive.8°

Most of the countries, following the approach of the Directive, distinguish the sources according
to the category of works. Yet, there are certain peculiarities.'®! For instance, France in addition
refers to the information that is available on the work itself and adds the reference to
‘unpublished written works’ in the list of sources.’®? In Spain, the Annex of the Royal Decree
establishes a list of sources that can be consulted. Similarly, Belgium listed the sources in a Royal
Decree’® classified according to the category of works. This list also includes specific databases
such as ARROW or other Belgian sources. While Sweden does not list the sources, it provides two
different regimes, one for diligent searches in Sweden and another one for diligent searches in
other countries.8

Registration in the EUIPO database - All countries introduced rules for the communication of the
results of the diligent search and their subsequent registration in the orphan works database
managed by the EUIPO. The beneficiary institutions need to register and communicate this
information to the competent authorities. In France,'®> the competent authority is the Ministry
of Culture. In Belgium, the National Library was appointed as the competent authority for all the
matters concerning orphan works. In Lithuania, the competent authority is the Martynas
MaZvydas National Library of Lithuania.'® In Poland, the competent authority is the Ministry of
Culture and National Heritage.'®” In Sweden, further rules are established in the Copyright
Regulation on the results of the diligent search: the beneficiary institutions must inform the

175 Erench IP Code Chapter V of the applicable rules to orphan works of the French IP Code (Articles R-135-1 and seq.).
176 Royal Decree of 17 October of 2016 defining the appropriate sources for carrying out the diligent search of right
holders in order to determine whether a work or a phonogram is orphan works or not.

177 Order of the Minister of Culture of the Republic of Lithuania of 28 January 2015 No JV- 46 concerning the sample
list of sources for the diligent search of right holders of orphan works.

178 Regulation of the Polish Minister of Culture and National Heritage of 23 October 2015 regarding the list of sources
to be checked in the scope of diligent search for the persons entitled to works and objects of related rights which can
be considered as orphan works, and the manners in which the results of the search are recorded.

179 Spanish Royal Decree 224/2016, of May 27, by which the orphan works legal regime is established. 224.

180 swedish Copyright Act Sec. 16c.

181 See Bertoni, Guerrieri and Montagnani (n 140) for a further analysis of the requirements for diligent search.

182 Bertoni, Guerrieri and Montagnani (n 140) 62.

183 Royal Decree of 17 October of 2016 defining the appropriate sources for carrying out the diligent search of right
holders in order to determine whether a work or a phonogram is orphan works or not.

184 swedish Copyright Act Sec. 16c¢.

185 French IP Code art.L-135-3,2.

186 The Lithuanian Copyright Law art.93.

187 The Polish Copyright Act art.35.7.
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Patent and Registration Office, who will transmit the information to the EUIPO.'88 |n Spain, the
results of such search must be registered and shared with the specific national authority!® which
is the Intellectual property unit of the Ministry of Culture.

While in all countries the beneficiaries need to keep the results of their searches, in Lithuania it is
explicitly stated that the beneficiaries are required to keep all the records of the diligent search
until the expiration of the exclusive rights for those works.*?°

End of orphan works status

All countries assessed provide the possibility for rightholders to put an end to the orphan status
of their works when they reappear.’®! This information also needs to be communicated to the
competent authority and the EUIPO.

Compensation

As required by the Directive, when/if rightholders reappear, they have the right to obtain
compensation for the uses of their works that have been made by the beneficiaries. All the
countries have therefore introduced a compensation system for rightholders.1°?

Yet, the mechanism of the compensation system differs in each jurisdiction. For instance in
France, such compensation needs to be made in agreement between the beneficiary organization
and the rightholder(s) taking into account any tariff or agreement in place for the professional
sector concerned.'®® In Belgium, further practical specifications on the revenues distribution to
the authors or on the calculation of the remuneration is established by a Royal Decree. In
Lithuania,'®* the rightholder must submit an application to the institution authorized by the
Government where a panel of experts will take a decision on the compensation. The said
compensation will be paid by the State and will be calculated by evaluating the uses made of the
works or the public-interest missions of the institutions. Further compensation and distribution
arrangements are established through a Ministerial Order.?®>

188 Copyright Regulation SFS 1993:1212 of 25 November of 1993 (last amended by SFS 2018/1100) Sec. 3.

189 Spanish Royal Decree 224/2016, of May 27, by which the orphan works legal regime is established. art.4.7.

190 The Lithuanian Copyright Law art.92.1.

191 French IP Code art.L-135-6; The Spanish Intellectual Property Law art.37bis.7; Belgian Code of Economic Law
art.X1.2456/6; Swedish Copyright Act sec.16b; The Lithuanian Copyright Law art.95; The Polish Copyright Act art.35.8.
192 French IP Code art.L-135-6; The Spanish Intellectual Property Law art.37bis.7; Belgian Code of Economic Law
art.X1.2456/7; Swedish Copyright Act sec.16b; The Lithuanian Copyright Law art.96; The Polish Copyright Act
art.35.8(5).

19 French IP Code Art. L-135-6.

194 The Lithuanian Copyright Law art.96.

195 Order of the Minister of Culture of the Republic of Lithuania of 17 July 2015 No JV-480 concerning the
compensation conditions for the former orphan works.
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In Spain, the law sets certain criteria that need to be taken into account when determining the
compensation due to the rightholder(s), e.g. type, nature and amount of, uses of the orphan work
or the potential harm caused to the rightholder(s).1°® Such compensation shall be agreed between
the rightholder and the cultural institution. In the absence of agreement, the amount of the
compensation will be decided by the national competent authority.’®” In Poland, the
compensation is calculated by the nature and scope of the use of an orphan work, the amount of
revenues obtained from such exploitation, and the damage caused to the rightful owner in
connection with this use.!*®

Interim conclusions

As a result from our analysis in the relevant jurisdictions, we can draw the following conclusions:

B All the countries studied have implemented the Orphan Works Directive provisions
very strictly.

B A broader category of beneficiaries, in comparison with the other exceptions
analysed in the this study, is included in the Directive and therefore in the Member
States.

B Yet there are differences in the application of the exception, especially with regards
to the concrete application of the diligent search and its sources.

B The concrete modalities for the application of the obligation to compensate
rightholders varies depending on the national systems.

B |n all countries, the main difficulties applying the Directive are not so much the
result of a lack of harmonization but are mainly due to the very stringent
requirements of the Directive.

3.2.1 Out-of-commerce works

Despite some soft law initiatives at EU level, there were not yet clear provisions in the acquis
communautaire to tackle the problem of the out-of-commerce works (hereinafter ‘'OOCWSs’) prior
to the adoption of the CDSM Directive.*®® Such earlier initiatives aimed first at fostering voluntary
licensing agreements (see the Licenses for Europe Initiative). Later, there was some improvement

1% Spanish Royal Decree 224/2016, of May 27, by which the orphan works legal regime is established. art.7.2.
197 Spanish Royal Decree 224/2016, of May 27, by which the orphan works legal regime is established. art.7.3.
198 The Polish Copyright Act art.35.8(5).

199 See Deliverable 2.1 for a further analysis of the CDSM Directive.

37



inDICE=
D2.2 Public
with the signature of the Memorandum of Understanding of Key Principles on the Digitisation and
Making Available of Out-of-Commerce Works?® (MoU) in 2011, but this instrument was not
binding for the signatories and only addressed literary works.

Some Member States, such as France and Poland, have therefore taken initiatives themselves to
allow for the use of OOCWs under certain conditions. Other countries, including Sweden, made
use of their already existing systems of ECL. These particular regimes are briefly analysed below.

National systems

(i) French regime on OOCWs.2%! The French IP Code regulates the use of particular OOCWs in its
Chapter on ‘digital exploitation of ‘unavailable books’ introduced in 2012.2%2 This regime responds
to the objective of making non-commercially available books available to the public in digital or
tangible form.203

Under the French IP law ‘unavailable books’ (‘les livres indisponibles’) are defined as books
published in France ‘before 1 January 2001 which are no longer the subject of commercial
distribution by a publisher and which are not currently the subject of a publication under a printed
or digital form’.204

The French provision requires the creation of a free and accessible database of unavailable books
managed by the National Library of France. Every person can request the inclusion of an
unavailable book in this database.?%> After six months of such inclusion, a CMO that is created
according to certain criteria,?®® can exercise the rights of authorising the reproduction and the
representation into a digital format for a period of five years that can be renewed against
payment.?%’” These licenses are therefore handled by a specific CMO,2°® which also handles the
revenues of the exploitation of the works.

An opt-out system is provided to safeguard the exclusive rights of the authors and rightholders of
the works concerned. The latter can notify their opposition to the collective management during
a period of six months from the inclusion in the database.

200 Eyropean Commission, Memorandum of Understanding: Key Principles on the Digitisation and Making Available
of Out-of-Commerce Works (2011).
201 See Annex |l for a deeper analysis of the provisions in France.
2021 0l n° 2012-287 du ler mars 2012 relative a I'exploitation numérique des livres indisponibles du XXe siécle 20.
203 Gautier (n 37) 644.
204 French IP Code L-134-1.
205 French IP Code Art. L-134-2 .
206 French IP Code L-134-3.
207 French IP Code L-134-3.
208 French IP Code L-134-3.
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The provisions of this law have been seriously criticized by the Court of Justice in its Soulier
judgment.?% This has led to the annulment of the Decree establishing the implementing rules for
the unavailable books?!°® by the State Council.?!! As a result, the practical influence of this
provision remains limited if at all existent.

(ii) Swedish extended collective licenses. The ECL system that exists in Sweden (and in other
Nordic countries) should be briefly mentioned since it allows for the making available of OOCWs.
This system has been considered as a solution for the mass-digitization as well as the online
dissemination of works by CHls, including OOCWs. Through an ECL, the application of a freely
negotiated agreement between a CHI and a CMO is extended to other rightholders that are not
represented by the CMO, under certain conditions. For CHIs, the ECL system is a very useful
instrument to solve the issue of rights clearance.

In Swedish copyright law both a general ECL regime?!? and a specific regime for archives and
libraries, among others, exist. The general ECL regime does not include specification as regards
the works covered by the agreement, the permitted uses of works or the users of a license. These
details can be freely negotiated between the contracting parties of the license. The only
requirement for using ECL is that individual licensing is ‘impracticable’. Therefore, the system is
often used in ‘mass-use’ situations when it is difficult to predict the number of works that will be
used.?!3 In addition, an ECL will typically provide for an opt-out system for rightholders.

The specific regime for archives and libraries, on the other hand, has sought to solve the problem
of OOCWs in their collections. The license agreement may allow for reproduction of these works
and for further uses of such copies, which may be communicated to the public unless there are
reasons to think that the author could oppose such use (see Annex VI).

Yet, the system has built in certain limits. First, only works from their own collections may form
part of the ECL. Second, only works that have been made available to the public can form part of
the ECL, excluding unpublished works from the scope. However, these limitations can be
overridden by an agreement with rightholders or by way of instructions from them on how
unpublished works could be used.?4

209 Marc Soulier and Sara Doke v Premier Ministre and Ministre de la Culture et de la Communication (C-301/15)
EU:C:2016:878.

210 pécret n° 2013-182 du 27 février 2013 portant application des articles L. 134-1 4 L. 134-9 du code de la propriété
intellectuelle et relatif a I'exploitation numérique des livres indisponibles du xxe siécle.

211 Conseil d’Etat, 10éme - 9éme chambres réunies, 07/06/2017, 368208, Inédit au recueil Lebon.

212 swedish Copyright Act Sec.42.

213 R Tryggvadottir, European Libraries and the Internet: Copyright and Extended Collective Licences (Mortsel :
Intersentia 2018) 177.

214 Tryggvadottir (n 213) 184.
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Finally, the author has a right to obtain remuneration for the exploitation of his works. The

amount and conditions of the remuneration should be specified in the ECL agreement. The

distribution of the remuneration by the instrumental CMO must be in accordance with the

principle of equal treatment, meaning that the so-called ‘outsiders’ (i.e. rightholders that are not

represented by the CMO) should receive the same remuneration as those represented by the
CMO0.2%5

(iii) Polish regime on OOCWSs.2® The issue of OOCWs is regulated in Articles 35 (10) — 35 (12) of
the Polish Copyright Act. These rules were introduced into the Polish legal system by the 2015
amendment. These provisions constitute a statutory authorization for CMOs to manage certain
OOCWs which have not been entrusted to them by the rightholders.

Under the Polish Copyright Act, OOCWs are defined?!’” as those works that were first published in
the territory of the Republic of Poland before 24™ of May of 1994, in the form of books,
newspapers, magazines or other forms of printed publications, when those works are not
available to the public in the commercial trade.

According to the Polish Copyright Act, OOCWs may be used by archives, educational institutions,
and other entities referred to in the Law on higher education and science, and cultural
institutions?!8. These institutions are allowed to reproduce OOCWs in their collections and make
them publicly available online as long as there is an agreement with the CMO in place.??

For an OOCW to be used, it needs to be registered (upon a CMQ’s request) in a registry held by
the Ministry of Culture and National Heritage.??° The registry is publicly available and contains
information of the work such as the title, the name of the author, the publisher, the date of first
publication and an indication of the CMO which introduced the work into the list.

Rightholders that are not represented by the CMO could oppose to the introduction of their work
in the registry and oppose to such uses (see Annex IV). Such objections must also be recorded in
the registry.

CDSM Directive

The recently adopted CDSM Directive puts in place, in Articles 8 to 11, a legal framework
addressing the legal and practical problems with OOCWs. The new regime consists in a bifold

215 Sswedish Copyright Act Sec. 42.a.

216 See Annex IV for a further analysis in Poland.
217 The Polish Copyright Act art. 35(10).

218 The Polish Copyright Act art.35(10)(2).

219 The Polish Copyright Act art.35(10)(2).

220 The Polish Copyright Act art.35(11).
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mechanism for the use of OOCWs by CHIs which mainly comprises a licensing mechanism in the

first place and a mandatory exception in the second place (see Deliverable 2.1 for a further
analysis of the new CDSM provisions).

As mentioned above, Belgium is the only country that has so far provided a draft text (rather
working document) implementing the CDSM Directive. As a consequence, only the Belgian
preliminary draft is analysed in this section. In brief, in the preliminary version of the law, Belgium
has so far opted for implementing these provisions in different sections of the Belgian Code. First,
it introduces a sub-section on OOCWs in the general exceptions’ provisions and a different sub-
section concerning the licensing system for OOCWs?2! (see Annex | for a further analysis of the
preliminary provisions in Belgium).

The draft starts from the presumption that it will be difficult for CHIs to actually ascertain whether
an existing CMO sufficiently represents the rights and works concerned in practice. It is therefore
proposed to work with a system in which, by way of an implementing decree (Royal Decree), a
particular CMO is designated that is representative of all CMOs that manage the rights in Belgium
for certain types of works that may be the subject of a license to be granted to CHIs.?%? This system
will facilitate the CHIs’ task to find out whether there are CMOs available for a certain type of
work and whether such CMOs fulfil the requirements for entering into these licenses. In this way,
the system aims at reducing the administrative burden by creating a one-single contact
mechanism.??3

Where no representative CMO can be identified, the use of an OOCW will be allowed through a
new exception that is added to the list of the already existing exceptions and limitations??* (see
Annex I).

Interim conclusions

We can draw the following conclusions from our analysis in the selected countries:

221 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119).

222 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 259.

223 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 313.

224 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119).
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B Only France and Poland have included provisions to facilitate the uses of OOCWs in
their national laws with a narrow scope, before the adoption of the CDSM Directive.

B However, Sweden has the ECL system in place that allow for the uses of OOCWS
(and other works) for libraries and archives. This system has been proved as a
solution for CHIs in areas where the clearance of rights is more complicated, e.g.
OOCWs or orphan works.

B The CDSM Directive will certainly improve the situation of OOCWs for CHIs once
implemented at national level, even for France and Poland as the new system is
broader in scope than the current regimes.

3.2.2 Works of visual arts in the public domain

This section will only discuss challenges and opportunities offered by Article 14 of the CDSM
Directive. As was underlined in Deliverable 2.1 this provision is of particular importance for the
inDICEs project since it deals with the possibility to make reproductions of works in the public
domain, many of which are part of the collections of such institutions.??

In brief, Article 14 of the CDSM Directive states that once the copyright of a work of visual arts
has expired and the work is reproduced, this reproduction may be reproduced, communicated or
used without the author’s consent since it is in the public domain. No exclusive rights shall attach
to any copy of a public domain work of art, unless the reproduction constitutes its author’s own
intellectual creation.

As mentioned earlier, none of the countries under review, with the exception of Belgium, has a
preparatory draft available implementing the CDSM Directive yet.

However, even in the latter case, it is proposed not to transpose Article 14 into national law?2°
given that the principle reflected therein is enshrined in, or logically follows from, the general
rules of copyright law??’ (see Annex | for a further explanation). Adding the text of Article 14,
would only generate confusion and might create legal uncertainty given that all copyright-related

225 See Deliverable 2.1 for a further analysis of Article 14 of the CDSM Directive.

226 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 41, 222-223.

227 See Annex | for a further analysis of this provision in Belgium.
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principles are applicable to all categories of works (not merely works of visual art that are the
subject of Article 14).2%8

3.2.3 Non-original photographs

The protection of photographs remains particularly unharmonized in the EU and varies
considerably from one jurisdiction to another. At EU level, the Term Directive??® only harmonizes
the protection of photographs that satisfy the criterion of originality?® in the sense that they are
the author's own intellectual creation.?3! The possible protection for ‘non-original’ photographs,
on the other hand, is entirely left to the discretion of the Member States?3?> who may e.g. decide
to introduce or maintain a neighbouring or related right to protect these photographs.

Within this framework, some countries have or had created a specific neighbouring right that
grants limited exclusive rights to non-original photographs during a short(er)term which are
described below. An important note has to be made in this respect: Article 14 CSDM (see previous
section) remedies the fragmentation as regards the protection of such photographs, but only for
the reproduction media of ‘works of visual art’. If such works are in the public domain, it will no
longer be possible for Member States to provide for a specific shorter-term right as from the date
the CSDM comes into effect.

Comparative analysis

Although the Term Directive grants the Member States the possibility to protect non-original
photographs, our analysis shows that not all the Member States under review have made use of
such possibility. For instance, the Belgian, the Polish, the Lithuanian and the French legislator
decided to not introduce any neighbouring right for the protection of photographs that do not
achieve enough original character to be granted copyright protection. Thus photographs in

234 235

Belgium,?33 Lithuania?3* and France?3>are only subject to copyright protection if they meet the

usual protection requirements.

228 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 222-223.

229 See Deliverable 2.1 for a further analysis of the Term Directive.

230 JAL Sterling, Sterling on World Copyright Law (4th ed., London : Sweet & Maxwell 2015) 1026.

231 Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006 on the term of
protection of copyright and certain related rights art 6.

232 Term Directive art 6.

233 See Annex | for a further analysis of the protection of photographs in Belgium.

234 See Annex lll for a further analysis of the protection of photographs in Lithuania.

235 See Annex |l for a further analysis of the protection of photographs in France.
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Protection of photographs

sweder NN
Spain
Poland

Lithuania
France

Belgium

B Neighbouring right Copyright protection

Neighbouring right

On the other hand, both Spain?3¢and Sweden?3’ have exclusive rights for the protection of such
non-original photographs in their copyright laws. Although the denomination of these
photographs may differ in each jurisdiction, e.g. in Spain they are named ‘mere photographs’
(meras fotografias)?*® and in Sweden ‘photographic image’®3® they all confer protection for
photographs that do not merit copyright protection.

Definition

Neither the Swedish law nor the Spanish IP law provide a definition of this kind of photographs.
While in Spain the law does not define the ‘simple photograph’, the doctrine understands that
these photographs aim at reproducing common objects and daily events, even with a high
technical level, but without meeting the threshold for copyright protection.?*°

The Swedish copyright Act does not provide a definition of ‘photographic image’ either and refers

to. a photographic image ‘that has been produced by a procedure comparable to photography’?*!

236 See Annex V for a further analysis of the protection of photographs in Spain.
237 See Annex VI for a further analysis of the protection of photographs in Sweden.
238 The Spanish Intellectual Property Law art.128.
239 swedish Copyright Act Sec.49(a),2.
240 Bercovitz Rodriguez Cano and others (n 80) 292.
241 swedish Copyright Act Sec.49(a),2.
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since it does not need to be made by a ‘traditional’ specific technique. Hence the right applies to
the image regardless of the technology used for the creation of the photograph.

Ownership

In Spain, the owner of the right is the photographer or the person that takes the photograph.
Nevertheless, in those cases where there is more than one person involved in the process, e.g.
one person involved in the creative process and another person involved in the technical process
such as in the photo printing, the person that actually takes the photograph (not the person
involved in a preparatory or printing phase) will be considered the author of the work. In cases
where the photographs are taken by machines, the responsible company will be considered as
the rightholder.

In Sweden, the law distinguished between two situations. First, and, in general, the exclusive right
is attributed to ‘anyone’ that produces a photographic image (as in Spain).?*?> Second, in cases of
original photographs that do deserve copyright protection but where not only the photographer
taking the picture (the author of the work) is involved but also an additional person, a distribution
of two different rights is made. In these cases, the latter person that, for instance, may have
arranged the subject, will benefit from the special exclusive right for non-original photographs,
alongside the copyright protection of the author.?*3

Scope of protection

In the Swedish and Spanish jurisdictions the rights are similar in their scope, being narrower than
the protection granted to copyrighted works. In both jurisdictions the exclusive right is provided
to photographs regardless of the technology used. In Spain, the reference to an ‘analogous
procedure’ opens the door to include those digital photographs or those analogical photographs
that are made without a film.?** In Sweden, it is explicitly stated that ‘the right applies regardless
of whether the image is used in its original or altered form and regardless of which technology is
used.?®

While in both jurisdictions the exclusive right includes acts of reproduction and communication
to the public, there are still certain differences. In Spain, the person that takes the photograph (or
any reproduction in an analogous manner) will have the exclusive right of authorizing its
reproduction, distribution and communication to the public. However, this right does not confer

242 swedish Copyright Act Sec.49(a).

243 Helena Andersson, ‘Comments of the Law (1960: 729) on Copyright in Literary and Artistic Works’
<https://lagen.nu/1960:729#P49>,

244 The Spanish Intellectual Property Law art.128.

245 Swedish Copyright Act Sec.49(a).
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the right to oppose the making of two identical photographs but only the making of copies of the

photograph itself.

In Sweden, the exclusive right includes the possibility of ‘producing a copy of the image and make
it available to the public’. To be infringing, a photographic image must be created by using the
originator’s photograph, i.e. situations of direct copying?*®. The right includes the possibility to
oppose, e.g. by painting using certain parts of the photograph as a motive or pattern, as the
Swedish Supreme Court ruled.?*’

Interestingly in Sweden, the exclusive right of producers of non-original photographs also includes
the moral rights of attribution and integrity.?*® This is not the case in Spain, where photographers
are not even given an adaptation right.?*°

Term of protection

The term of protection of this exclusive right is shorter than the copyright term, but the duration
varies considerably from one jurisdiction to another.

In Spain the duration is twenty-five years ‘counted from January 1 of the year following the date
of taking the photograph or reproduction’.?*® The period of protection starts running from the
moment the photograph is communicated to the public. In the absence of publication, it starts
running from the moment of the making of the photograph which is the moment when the image
is ‘captured’ on a film or any other medium, namely the moment of first fixation.>!

In Sweden, the protection lasts for 50 years ‘after the year in which the image was produced’.?>?
This term is in line with the other neighbouring rights provided for in the Swedish law.

Interim conclusions

The following conclusions can be drawn from the analysis of the jurisdictions at stake:

246 |i Westerlund, Intellectual Property Law in Sweden (Hendrik Vanhees (ed.) ed, Wolters Kluwer 2011) 61.
247 NJA 1967, 264, NIR 1968, 129 (Gell Stalformar),.
248 Swedish Copyright Act Sec. 49.4.
249 Fernando Bondia Roman, ‘Los derechos sobre las fotografias y sus limitaciones’ (2006) 59 Anuario de derecho civil
1065, 1088.
250 The Spanish Intellectual Property Law art.128.
251 Romdn (n 249) 1092.
252 Swedish Copyright Act Sec. 49.a.3.
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B Protection for non-original photographs is one of the less harmonized areas of
copyright in the EU countries.

B Such lack of harmonization entails different levels of protection in each Member
State.

B Even amongst the countries that recognize this form of neighbouring right’s
protection, there are significant differences as regards the nature, scope and term
of protection.

B This situation creates confusion and increases legal uncertainty in particular in cases
of cross-border and online use of non-original photographs.

3.2.4 Databases

At EU level a two-tier regime for the protection of databases was introduced by the Database
Directive?>3. This regime grants i) copyright protection to original databases,?>* and ii) a sui-generis
right for databases that do not qualify for copyright protection but where a substantial investment

(e.g. technical, financial or human resources’ efforts) has been made.?*>

Most of the countries transposed closely the provisions of the Directive,?*® as is demonstrated in
our brief analysis below, yet a number of differences can be identified.?>”

Comparative analysis
Copyright protection

Databases may be granted copyright protection as literary and artistic works in all the countries
assessed®® (as required by the Database Directive). In these cases the general rules for author’s
copyright protection will apply.

253 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of
databases.
254 Database Directive art.3.
255 Database Directive Chapter ll.
256 See Deliverable 2.1 for a further analysis of the Database Directive.
257 See Lionel Bently and others, ‘Study in Support of the Evaluation of Directive 96/9/EC on the Legal Protection of
Databases’ (European Commission DG Communications Networks, Content & Technology 2018) for a further analysis
of the implementation of the Database Directive.
258 swedish Copyright Act Sec.5; The Spanish Intellectual Property Law art.12; French IP Code art.L-112-3 ; Belgian
Code of Economic Law Art.XI.186; The Lithuanian Copyright Law art.4.3(2); The Polish Copyright Act art.3.
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There are some differences as regards terminology. For instance, the Spanish legislator provides
protection for ‘collections’?>® while in France, the droit d’auteur protection is given to authors of
‘anthologies or collections’.26°

As regards the definition of a database France,?®! Belgium,?®? Lithuania,?®® Poland?%* and Spain?®®
have adopted almost the exact wording of the Directive. Nevertheless, the Lithuanian and Polish
provisions do not explicitly include the requirement of ‘independence’ of the works or data that
are included in the database. The Swedish Copyright Act lacks a definition of a ‘database’. This is
due to the fact that Sweden had already an exclusive right in its jurisdictions for ‘catalogues’ which

was simply adapted after the Directive.?%®

Differences also exist with regards to exceptions and limitations which are not part of this study.
However, it is important to note that all countries forbid the application of the reproduction for
private purposes exception to digital databases, as established by the Directive. In addition, the
French exception for TDM?%7 permits making digital copies of the database by a person who has
lawful access to it for the purposes of text and data mining.

With regards to the rights and obligations of the lawful user, it must be noted that the Swedish
Copyright Act does not implement such provisions,?®® even though such an exception is prescribed
in Article 6 of the Database Directive in a mandatory way.

Sui-generis right protection

In all the countries examined, a sui-generis protection is provided for databases that do not meet
the threshold of originality?®® as established by the Directive (see Annexes for a further analysis
of the provisions in each country). It must be noted that Poland?’® is the only country that
regulates the protection of databases in two different legal acts, namely, databases that qualify

259 The Spanish Intellectual Property Law art.12.

260 French IP Code art.L-112-3.

261 French IP Code art.L-112-3.

262 Belgian Code of Economic Law art.l.13.6 .

263 The Lithuanian Copyright Law art.2.7.

264 polish Database Protection Act of 27 July 2001 (Journal of Laws of 2001, No. 128, Iltem 1402) art.2.1.

265 The Spanish Intellectual Property Law art.12.2.

266 Robert Fisher and others, ‘Annex.1 Legal Analysis. Study in Support of the Evaluation of Directive 96/9/EC on the
Legal Protection of Databases’ (European Commission DG Communications Networks, Content & Technology 2018)
8.

267 Introduced by the LOI n° 2016-1321 du 7 octobre 2016 pour une République numérique.

268 Bently and others (n 257) 74.

269 Swedish Copyright Act Sec.49(a); See The Spanish Intellectual Property Law Title VII; French IP Code art. L-341 and
seq; Belgian Code of Economic Law Title VII; The Lithuanian Copyright Law art.61; Polish Database Protection Act of
27 July 2001 (Journal of Laws of 2001, No. 128, Item 1402).

270 See Annex IV for a further analysis in Poland.
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for copyright protection are included in the Copyright Act while databases protected by the sui-
generis right are regulated in a separate Database Act.?’!

Conditions of protection. In all the countries studied, the granting of the right is made dependent
on a substantial investment as a core condition for protection as is prescribed by the Database
Directive. Importantly, none of the jurisdictions at stake provide for a definition of ‘substantial
investment’, which was also lacking in the Directive.?”?

273 as the right is given to ‘anyone who has produced a catalogue, a table or another

In Sweden,
similar product in which a large number of information items have been compiled or which is the
result of a significant investment, has an exclusive right to prepare copies of the product and to
make it available to the public’.?’# The sui-generis right protects databases in the following two
situations: i) when a large amount of data has been compiled and, ii) when the database is the
result of a substantial investment. The meaning of the substantial investment refers both to the

creation of the database as well as the maintenance of the database.?’>

The Spanish law?’® grants a sui-generis right for databases protecting the 'substantial investment,
gualitatively or quantitatively evaluated, carried out by its manufacturer, whether of financial
means, use of time, effort, energy or others of a similar nature, to obtain, verify or present its
content’.?’” As regards the concept of ‘substantial investment’ explicit mention is made of an
investment in ‘time, effort or energy’, apart from the already-mentioned financial investment.?’8

Interestingly in France,?’® the term ‘sui-generis’ right does not appear in the legal text. Still, such
protection of the database is granted ‘when the compilation of the database, the verification of
the content of the database or the presentation of database and its elements attest to 'a

substantial financial, material or human investment’28°.

Belgium and Lithuania follow closely the wording of the Directive. The Belgian Code grants the
right to the database producers in respect of ‘databases regardless of their form, where the
obtaining, the verification or the presentation of the content attests a qualitative or quantitative
substantial investment’.?® In Lithuania that the right is given to a ‘maker of a database who shows

271 polish Database Protection Act of 27 July 2001 (Journal of Laws of 2001, No. 128, Item 1402).
272 See Deliverable 2.1 for a further analysis.

273 See Annex VI for a further analysis in Sweden.
274 Swedish Copyright Act Sec.49(a).

275 Westerlund (n 246) 56.

276 See Annex V for a further analysis in Spain.

277 The Spanish Intellectual Property Law art.133.1.
278 Bently and others (n 257) Annex 6.

279 See Annex |l for a further analysis in France.

280 French IP Code L-341-1.

281 Belgian Code of Economic Law Art.X1.305.
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that he has made a substantial qualitative and/or quantitative (intellectual, financial,

organisational) investment in obtaining, arrangement, verification and presentation of the
contents of that database’ will have the right to (...)".2%?

In Poland the requirement of substantial investment is included in the definition of a database.
Accordingly, a database may be protected when, among others, a significant investment in terms
of quality or quantity in order to prepare, verify or present its contents has been made.?%

In Belgium,?®* the required ‘substantial investment’ is measured in the deployment of human,
financial or technical resources. The investment can be assessed quantitatively, when it can be
quantified, but also qualitatively, e.g. an intellectual effort.?®®> Such investment must be aimed at
obtaining, verification and presentation of the data. All in all, this wording stays very close to the
text of the Directive.

Acts of extraction and re-use. The sui generis right grants rightholders the possibility to oppose
the extraction and/or re-utilization of the whole or substantial part of a database.

Belgium, France, Poland and Spain have all very faithfully followed the wording of the Directive in
their national laws. In Spain the rightholder ‘may prohibit the extraction and/or re-utilization of
the whole or substantial part of the database’.?®® According to the French law, the sui generis
right gives the database producer the possibility to prohibit: ‘the extraction and reuse’.?® In
Belgium, the producer has the right to ‘prohibit the extraction and/or reuse of all or part,
qualitatively or quantitatively substantial, of the content of his database’.?®® In Poland, the
database producer is granted the right to ‘extract and reutilise data in whole or in a substantial
part, evaluated qualitatively and/or quantitatively’.?®®> The concepts of extraction and re-
utilization are defined in the Belgian,>° Polish?°* and Spanish?®? jurisdictions in a comparable
manner to the definitions in the Directive. In Lithuania, the maker of the database has the right
to oppose i) the permanent or temporary transfer of all or a substantial part of the contents of a
database to another medium by any means or in any form and to ii) make available to the public

282 The Lithuanian Copyright Law art.61.1.

283 polish Database Protection Act of 27 July 2001 (Journal of Laws of 2001, No. 128, Item 1402) art.2.

284 See Annex | for a further analysis in Belgium.

285 Sari Depreeuw, ‘Title VII. Databases’ in Fabienne Brison and Hendrik Vanhees (eds), Het Belgische auteursrecht:
artikelsgewijze commentaar. Huldeboek Jan Corbet; Le droit d’auteur belge commentaire par article. Hommage A Jan
Corbet (Bruxelles : Larcier 2015) 987-988.

286 The Spanish Intellectual Property Law art.133.1.

287 French IP Code L-342-1.

288 Belgian Code of Economic Law Art.X1.307.

289 polish Database Protection Act of 27 July 2001 (Journal of Laws of 2001, No. 128, Item 1402) art.6.

290 Belgian Code of Economic Law art.l.17.

291 polish Database Protection Act of 27 July 2001 (Journal of Laws of 2001, No. 128, Item 1402) art.2.

292 The Spanish Intellectual Property Law art.133.3.b].

50



inDICE=
D2.2 Public
in any form ‘all or a substantial part of the contents of a database (...)’.2°3 Although the Lithuanian
exclusive right does not refer to the rights of extraction and re-utilization, they are mentioned in
further provisions in the Lithuanian Copyright Law.

Sweden, however, has opted for a different wording. The Swedish Copyright Act states that the
person who produced the database ‘has the exclusive right to produce copies of the work and
make it available to the public’.2®* Nothing is mentioned about the concepts of extraction or re-
utilization. This is most likely explained by the fact that the Swedish legislator adapted the text
that was used for the previously exclusive righting granted to catalogues producers

Ownership. The Database Directive imposes that the right shall be given to the maker of a
database?®> which ‘is the person who takes the initiative and the risk of investing’.?¢ In essence,
these provisions can be found in the legislation of all the countries surveyed, albeit sometimes in
alternative wordings.

In Sweden, the Copyright Act does not explicitly establishes any requirement for the ownership
of the database and refers to ‘anyone who has produced a catalogue, a table or another similar
product’.?®’ The rightholder in Spanish law is the ‘manufacturer or producer of the database’, who
is the natural or legal person that makes the substantial investment aimed at obtaining, verifying
or presenting the content of the database.?®® The French IP Code grants a neighbouring right to
‘the producer of a database, understood as the person who takes the initiative and the risk of the
corresponding investments’. The producer must have the interest and the means to engage in the
production of the database.?®® In Lithuania, the owner of the sui-generis right is the ‘maker of a
database’ who is the person that made the substantial (intellectual, financial, organizational)
investment, when selecting, arranging, verifying and presenting the contents of the database’ 3%
Under Belgian law, this sui-generis right is granted to the producers of the database.3%! In Poland,
also the producer of the database is named as the owner of the sui-generis right. The producer is
a the natural or legal person who bears the risk of investment involved in the production of the

database.30?

Term of protection

293 The Lithuanian Copyright Law art.61.1.

2% Swedish Copyright Act Sec.49(a).

2% Database Directive Art. 7.1.

2% Database Directive Rec. 41.

297 Swedish Copyright Act Sec.49.

2%8 The Spanish Intellectual Property Law art.133.3(a).

2% Durrande and others (n 101) 479.

300 The Lithuanian Copyright Law art.2.40.

301 Belgian Code of Economic Law Art.X1.307.

302 polish Database Protection Act of 27 July 2001 (Journal of Laws of 2001, No. 128, Item 1402) art.2.4.
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The protection of the sui-generis right should last 15 years from the production of the database
as required by the Database Directive. Yet, any substantial new investment in the database can
lead to a new term of protection. These provisions have been very faithfully implemented by all
the countries assessed.303

Interim conclusions

As a result from the foregoing, we can draw the following conclusions from our analysis:

B Most of the Members States implemented the provisions of the Database Directive
closely.

B Only in Sweden are there differences, which can be explained by the existence of
their former ‘catalogue rule’ for the protection of catalogues.

B Allin all, one can conclude that the protection of databases is harmonized in the EU
to a high extent.

B However, differences may still exist in the application of these harmonised rules,
since it ultimately belongs to the courts to apply the criteria and to judge whether a
database is original or the result of a substantial investment. Some relevant
guidance has been provided by the CJEU in this regard.

3.3 Other copyright matters in a nutshell

3.3.1 The public lending derogation

Article 6(1) of the Rental and Lending Directive3%* establishes a derogation to the authors’
exclusive right ‘to authorise or prohibit the rental and lending of originals and copies of copyright
works’, that allows libraries to lend books without the copyright owners’ consent on the condition
that remuneration to the authors and other rightholders is provided. This derogation is commonly
known as the ‘public lending right’ 3%

303 See Swedish Copyright Act Sec. 49.2; The Spanish Intellectual Property Law art.136.1; French IP Code L-342-5;
Belgian Code of Economic Law art.X1.309; The Lithuanian Copyright Law art.64; Polish Database Protection Act of 27
July 2001 (Journal of Laws of 2001, No. 128, Item 1402) art.10.
304 Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on rental right and
lending right and on certain rights related to copyright in the field of intellectual property.
305 E Linklater-Sahm, ‘The Libraries Strike Back: The “Right to e-Lend” under the Rental and Lending Rights Directive:
Vereniging Openbare Bibliotheken’ (2017) 54 Common Market Law Review 1555.
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Within this framework, Member States can freely determine the amount of the remuneration

taking into account, inter alia, their ‘cultural promotion objectives’.3°® Member States may also

exempt certain establishments from the payment of such remuneration. The Directive leaves

much leeway to the Member States to select the applicable remuneration schemes, even allowing
them to continue to apply their already-settled systems outside copyright laws.3%”

The wide discretion left to the Member States obviously results in significant differences between
the laws of the legal systems under examination. as will be shown in the following section.

Comparative analysis

All the countries under review introduced a public lending derogation in their copyright systems
although some of them already had such mechanism in their original copyright system3°,

In Belgium,3® Lithuania,3!° Poland>!! or Spain3!? this derogation in included in the copyright acts,
while in Sweden a different approach was chosen since it did not opt for an explicit derogation
for a public lending but opting for the introduction of a remuneration right for those uses related
to public lending made by specific beneficiaries.3!3

In all mentioned jurisdictions the beneficiaries of the public lending right (see below) will not need
an authorization from the author in relation to the loans of works they make.

Differences mainly relate to the remuneration right, in particular as regards the beneficiaries, the
types of works and the calculation and distribution of the compensation. But as is shown below,
also the scope (type of works and beneficiaries) varies.

Beneficiaries

The Rental and Lending Directive does not specify the beneficiaries of the public lending right,
which leaves the Member States a great margin of maneuver. As a result, the beneficiaries of the
derogation vary in the countries under review. While in all of them libraries are named as
beneficiaries, variations can be found. For instance, in Sweden3!* the derogation is applicable to

306 Rental and Lending Directive art 6.

307 See Deliverable 2.1 for a further analysis of the Rental and Lending Directive.

308 Sweden was one of the first countries to introduce a public lending right system in 1955.

309 Belgian Code of Economic Law art.X1.192 .

310 The Lithuanian Copyright Law art.16.3.

311 The Polish Copyright Act art.28.1(1).

312 The Spanish Intellectual Property Law art.37.

313 ‘Report from the Commission to the Council, the European Parliament and the Economic and Social Committee
on the Public Lending Right in the European Union, 12 September 2002, COM(2002) 502 Final.’

314 See Annex VI for a further analysis of the public lending right in Sweden.
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public libraries and school libraries.3'> In Lithuania,3'® the libraries that are included are ‘the
Lithuanian National Library, the public, county and municipal libraries’.3!’ In Poland,38 only public
libraries that are identified in a separate legal act concerning the functioning of libraries3'® are
considered as beneficiaries. In Belgium, the lending acts must be carried out by an institution that
is officially recognized for such purposes by the government.3? In France,3?! only libraries that are
open to the public are named as beneficiaries. They include State and other public libraries: i)
State libraries are the National Library of France, university libraries and some specialized
libraries; ii) public libraries are regional lending libraries and municipal libraries, among others.3%?

In Spain the circle of beneficiaries is not limited to libraries but also includes ‘museums, archives,
libraries, newspaper libraries, sound libraries or film libraries of public ownership or that belong
to non-profit entities of general interest of a cultural, scientific or educational nature, or to
educational institutions integrated in the Spanish educational system’.3?3 As a general condition,
these institutions must be publicly accessible.3?*

Types of works

It must be noted that building and works of applied art are excluded from the scope of the
derogation in the Directive and this is respected in all the countries.3?

Eligible works. In this regard, in Belgium, only literary works, databases, photographic works,
worksheet music, sound works and audiovisual works can be subject to the loans.3?® In Sweden,
although in general, copies of literary and artistic works can be lent, there are some explicit
exclusions, namely, computer programs in machine-readable form or cinematographic works.3?”
The system is mainly aimed at public lending of books, phonograms and music sheets.3?® In

315 Ordinance (1962: 652) on the Swedish Authors’ Fund Sec. 3.

316 The Lithuanian Copyright Law art.16.3.

317 Vytautas Mizaras, ‘Lithuanian Copyright: Historical and Modern Aspects and Trends of Development’ (2007) 54
Journal of the Copyright Society of the U.S.A. 829, 848.

318 See Annex IV for a further analysis of the public lending right in Poland.

319 polish Act of June 27, 1997 on libraries (Journal of Laws of 2012, item 642, as amended) d.).

320 Belgian Code of Economic Law Art.X1.298.

321 See Annex |l for a further analysis of the public lending right in France.

322 Fabrice Reneaud, ‘La Loi Du 18 Juin 2003 (1) : Une Nouvelle Réglementation Du Prét Public Des Livres Dans Les
Bibliotheques’ [2004] La Loi du 18 Juin 2003 (1) : une nouvelle réglementation du prét public des livres dans les
bibliotheques 65, 76.

323 The Spanish Intellectual Property Law art 37.2.

324 The Spanish Intellectual Property Law art.19(4).

325 Rental and Lending Directive art.3(2).

326 Belgian Code of Economic Law Art.X1.298.

327 Swedish Copyright Act Se. 19.1 & 2.

328 ‘Report from the Commission to the Council, the European Parliament and the Economic and Social Committee
on the Public Lending Right in the European Union, 12 September 2002, COM(2002) 502 Final.’ (n 313).
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France, only works that have been the subject of a publishing contract in the form of books fall
under the scope of the exception.3?° In Spain, the statutory provision does not impose any
limitation to the types of works that can fall under this exception. The public lending derogation
in Lithuania only applies to books and visual arts publications. With regards to what should be
considered as visual art publications, the statutory provision refers to ‘art and photo albums’.33°
In Poland, only copies of distributed works are covered by the exception. Therefore, libraries have
the possibility to lend only those works which have been previously made available to the public
with the consent of the author.33! The scope of the public lending right only includes copies of
works expressed in words, created or published in the Polish language in a printed form.33? In
addition, the Polish legislator limits the scope of the regulation to authors creating written works
in Polish.333

Computer programs. Computer programs are explicitly excluded from the public lending
derogation in Belgium33* and in Sweden33°> and implicitly (due to the narrow scope) in France.

Audiovisual works. In Sweden, cinematographic works are excluded from the loans33¢ as well as
in France and Poland. In Lithuania, ‘phonograms and audiovisual works released in various audio
and visual media’ are out of the scope of the derogation as well.33” In Belgium, the Belgian
legislator opted for the introduction of a ‘grace period’ according to which the loan can only be
carried out two months after the distribution of the sound- and audiovisual works to the public.338

E-books. The question of whether e-books are covered by the public lending right is still debated
in most of the Member States even after the CJEU judgement of Openbare Bibliotheken.3*® In
brief, the CJEU ruled3*® that loans of e-books should be regarded as having the same
characteristics as lending printed books.34! Therefore, libraries could, under the public lending
derogation, provide e-lending as long as authors are remunerated for the use of their works.

329 French IP Code L-133-1.

330 The Lithuanian Copyright Law art.16.3.

331 See Annex IV for a further analysis of the derogation in Poland.

332 The Polish Copyright Act art.28.4.

333 The Polish Copyright Act art.28.5.

334 Belgian Code of Economic Law Art.X1.298.

335 Swedish Copyright Act Se. 19.1 & 2.

336 Swedish Copyright Act Se. 19.1 & 2.

337 Mizaras (n 317) 848.

338 Belgian Code of Economic Law Art.X1.192.2.

33% Vereniging Openbare Bibliotheken v Stichting Leenrecht (C—174/15) EU:C:2016:856.
340 See Deliverable 2.1 for a further analysis of this judgement.

341 Vereniging Openbare Bibliotheken v Stichting Leenrecht (C—174/15) EU:C:2016:856. (n 339) para 53.
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Nevertheless, e-lending needs to be treated in the same way as the lending of traditional books —

i.e. one copy, one user — and the necessary technical infrastructure should guarantee this.34?

Furthermore, in Belgium there is a particular provision that extends the exception to loans
requested by a beneficiary residing in another EU Member State. This article in the law moreover,
moreover, allows a Belgian beneficiary institution to import copies of works which have been
legally sold outside the EU but are not yet available in the EU territory when ‘this importation is
carried out for purposes of public lending for educational or cultural purposes and provided that
it does not relate to more than five copies of the work’.34

Scope of the derogation

Authorized acts. The only act authorized by the derogation is the lending of certain categories of
works by specific beneficiaries. In some countries the public lending derogation is only allowed
for ‘not for profit’ uses. For instance, Spain only allows the lending of works for non-commercial
purposes®* and Lithuania states that the loans should be made ‘free of charge’ by libraries.3*
Belgium prescribes that the loans must be organized for educational or cultural purposes only.34
Libraries in Poland must carry out the lending-related activities provided that they are ‘not made
in order to achieve direct or an indirect financial benefit’ .34’ In France, the exception seems much
narrower in scope since it only provides the possibility for libraries to carry out loans without the
authorization of the author in relation to books.3%®

Compensation system

As required by the Directive, France,?* Lithuania,**° Poland,?* Belgium,?2 Spain33 and Sweden3>*
provide that authors obtain a remuneration to compensate for the derogation of the exclusive
lending right.

342 Marie-Christine Janssens and Benoit Michaux, ‘Intellectual Property Rights: Copyright and Trademark Issues’ in
Laurent Garzaniti and others (eds), Electronic Communications, Audiovisual Services and the Internet. EU Competition
Law & Regulation. (Sweet & Maxwell; London 2020).

343 Belgian Code of Economic Law art.X1.192 .

344 The Spanish Intellectual Property Law art.19(4).

345 The Lithuanian Copyright Law art.2.38.

346 Belgian Code of Economic Law Art.X1.192.2.

347 The Polish Copyright Act art.28.1(1).

348 French IP Code art. L-133-1.

349 French IP Code L-133-4.

350 The Lithuanian Copyright Law art.16.3.

351 The Polish Copyright Act art.28.5.

352 Belgian Code of Economic Law Art.X1.243.

353 The Spanish Intellectual Property Law art 37.2.

354 Ordinance (1962: 652) on the Swedish Authors’ Fund Sec.3.2.
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It must be recalled that Belgium had to change its compensation system for authors as a result of
the CJEU Vewa judgement3>>. Briefly, the CJEU ruled that the obligation to pay the remuneration
to authors originates from the making available of works by the public establishments and not
from the actual number of loans made by the persons registered with such institutions. In
addition, it stated that the establishments in charge of the loans should pay the remuneration°®,
Importantly, the Court held that the concept of remuneration must be given an autonomous and
uniform interpretation throughout the EU, meaning that Member States are no longer allowed to
apply their own interpretation.3*’ As regards to the criteria for the quantification of the
remuneration, the CJEU ruled that the number of borrowers registered in an institution is relevant
but it is not the only criterion to take into account. Therefore, a system that is solely calculating
the remuneration on the basis of a flat-rate amount fixed per borrower and per year is not
allowed. Rather the amount of remuneration to be paid should also take account of the number
of works made available to the public which means that large public lending establishments
should pay a greater level of remuneration than smaller establishments3>8, As a result of this
decision, the previous Belgian Royal Decree3*° had to be modified and was replaced by the Royal
Decree of 13 December 2012.3%0

The aforementioned guidelines given by the CJEU, do not prevent that remuneration systems and
the calculation and distribution of the remuneration may continue to vary per country (see
Annexes for a further explanation of the compensation systems in each of the surveyed
countries). In some countries such as Belgium,3®! France,3%? Poland3®3 or Spain3®* this system is
regulated in the statutory copyright provisions (even if there are further implementing

regulations) while other countries have systems outside the copyright rules.3%>

Brief description of the remuneration systems. In Belgium?3%® the legal basis for the calculation of
the remuneration is laid down in the copyright act. The amount must be calculated based on i)

35 Vereniging van Educatieve en Wetenschappelijke Auteurs (VEWA) v Belgische Staat (C-271/10) EU:C:2011:442 [23].
35 Vereniging van Educatieve en Wetenschappelijke Auteurs (VEWA) v Belgische Staat (C-271/10) EU:C:2011:442 (n
355) para 23.

357 Vereniging van Educatieve en Wetenschappelijke Auteurs (VEWA) v Belgische Staat (C-271/10) EU:C:2011:442 (n
349) para 25.

358 Vereniging van Educatieve en Wetenschappelijke Auteurs (VEWA) v Belgische Staat (C-271/10) EU:C:2011:442 (n
349) para 38-39

359 Royal Decree of 25 April 2004 on the remuneration rights for public lending of authors, performers, producers of
phonograms and producers of first fixations of films.

360 pyblished in the Official State Journal of 27 December 2012.

361 Belgian Code of Economic Law Art.X1.243 et seq.

362 French IP Code L-133-1 et seq.

363 The Polish Copyright Act art.35.1 et seq.

364 The Spanish Intellectual Property Law art.37.2.

365 The Swedish system is regulated by the Law 1962:652 which was last modified in 2019.

366 See Annex | for a further analysis of the Belgian public lending derogation system.
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the volume of the lending institution's collection; and or ii) the number of loans per institution

and it is managed by the Belgian CMOs.3¢7 Further details are established by the aforementioned
the Royal Decree of 13 December 2012.

In Sweden,3® the compensation is paid by the State and it is managed by the Swedish Authors’
Fund depending on the ‘number of home loans of physical copies from libraries and for the
number of physical reference copies of the work’.3%° The Law established rules for the specific
calculation of the fees to be paid and how the remuneration must be distributed. In Spain3/° this
compensation is made through the CMOs in charge of copyright and related rights. The amount
that will need to be paid to the rightholders for the loans made by the institutions is determined
by a lump sum.3"!

In Lithuania, the amount of the remuneration is decided by the Government following the
recommendations of the copyright and related rights’ Commission and is based on the calculation
of the loans made.3”? The collection and distribution of the compensation is compulsory managed
by a CMO3’3 and is paid from the national budget funds.374

In France,3”> the compensation mechanism system for authors provided in the law will be financed
by the French State. The system, managed by CMOs,3’¢ is established in two parts. The first part,
which is financed entirely by the State, takes the form of a lump-sum fixed by a Decree and is
calculated based on the number of users registered in the open libraries.3”” The first part is
supplemented by a second system which is calculated based on the number of purchases of the
books (without taxes) made by specific legal persons (‘prix public de vente hors taxes des livres
achetés’).

In Poland, the compensation system is paid by the Ministry of Culture and is managed by a CMO
selected in this regard. The calculation of the remuneration shall be based on information on the
number of loans of works in a given calendar year provided by public libraries, collecting societies
and the minister responsible for culture and national heritage protection. On the basis of that

367 Belgian Code of Economic Law art.X|.244.

368 See Annex VI for a further analysis of the Swedish public lending derogation system.

369 Ordinance (1962: 652) on the Swedish Authors’ Fund Sec. 5.

370 See Annex V for a further analysis of the Spanish public lending derogation system.

371 This amount is established in the Spanish Royal Decree 624/2014, of July 18, which develops the right of
remuneration to authors for the loans of their works carried out in certain establishments accessible to the public.
372 Ana-Maria Marinescu, ‘The Public Lending Right’ [2019] Challenges of the Knowledge Society 916, 918.

373 The Lithuanian Copyright Law art.65.2(4).

374 Mizaras (n 317) 848.

375 See Annex |l for a further analysis of the French public lending derogation system.

376 French IP Code L-133-2.

377 French IP Code L-133-3.
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information, the collecting society shall divide among the entitled rightsholders the funds

available for paying out lending fees.3’®

Remuneration to other rightholders. Besides the remuneration of authors of works, some
countries also provide such remuneration to other authors and/or rightholders. For instance, in
Belgium the public lending right also includes sound and audiovisual works and consequently,
beside the author, also the performer and the producer are entitled to remuneration.3”® In
Sweden, the provisions referring to authors ‘shall also apply to illustrators, visual artists and
photographers in the case of such literary works which essentially consist of illustrations, visual
art or photographs’.38 In France, apart from the authors, publishers will be also able to benefit
from the remuneration from the lending®! since publishers are considered to take the financial
risks when publishing books and thus they may also suffer an economic damage from the lending
of the books.38?

It must be noted that in Sweden the system is only addressed at Swedish authors, writers that
write in Swedish or that are Swedish residents. For translators, they must translate from or to
Swedish in order to form part of the compensation system.383 The Swedish system was questioned
by the European Commission in case 2003/2193 as it would not comply with the principle of non-
discrimination in the internal market. Nevertheless, the case was closed as ‘it is felt that
appropriate balancing needs to be maintained between the fundamental principle of non-
discrimination on the basis of nationality and the principle that Member States should be
supportive of national and regional diversity by setting up funds to promote local culture or
language’.38* Similarly, the Polish system of the public lending right also aims at remunerating
authors and publishers of works that are originally created in the Polish language, as well as

translators and publishers of works translated into the Polish language.38>

Distribution other than remuneration of authors. Finally, apart from a remuneration system to
compensate authors, some countries, allocate certain parts of the amount perceived to
accomplish other cultural policy objectives. For instance in Sweden, the amount collected by the
Fund is also aimed at providing scholarships and grants to individual authors of literary works,
grants to the authors' organizations for efforts to strengthen the position of literary authors, and

378 The Polish Copyright Act art.35.1 et seq.
379 Belgian Code of Economic Law Art.X1.243(2).
380 Ordinance (1962: 652) on the Swedish Authors’ Fund Sec.3.2.
381 French IP Code L-133-4.
382 Reneaud (n 322) 80.
383 Ordinance (1962: 652) on the Swedish Authors’ Fund Sec. 5.3 & 5.4.
384 ‘Report of the 5th European Public Lending Right Conference Proceedings, 2008. Bucharest 19-21 September
2008, European Writers’ Congress 2008 & Fédération Des Associations Européennes d’écrivains A.1.S.B.L." (2008) 10.
385 The Polish Copyright Act art.28.5.
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contributions to special events relating to literary activities.38 In France, part of the remuneration

is invested in a supplementary pension scheme for writers and translators.3’

Exemption from the compensation to rightholders

The Rental and Lending Directive grants Member States the possibility to exempt certain
institutions from the obligation to compensate rightholders from the loans of their works.38
While most of the analyzed countries make use of this possibility, Sweden does not provide any

remuneration’s exemption for any type of beneficiary.

Belgium exempts educational establishments, scientific research institutions and health care
institutions that are recognized or officially organized for this purpose by the public authorities
from paying such remuneration. On top of this, officially recognized institutions created for the
benefit of the blind, visually impaired, deaf and hard of hearing are also exempted.38°

In Lithuania, the legislator decided to exempt libraries of educational and scientific institutions.3%°

In Poland, the payment of compensation to rightholders does not apply to the lending of copies
by the National Library.3%*

In Spain, the exemption applies to publicly owned establishments that provide services in
municipalities with fewer than 5,000 inhabitants and libraries of educational institutions
integrated into the Spanish educational system’.3%2

The French system only excludes school libraries from the obligation to remunerate rightholders
for the lending of their books. However, the same provision leaves open the possibility to apply
different contribution regimes for university libraries.3?3

Interim conclusions

The following conclusions can be drawn from the foreground analysis:

38 Ordinance (1962: 652) on the Swedish Authors’ Fund Sec.7.
387 Reneaud (n 322) 82.
388 Rental and Lending Directive art.6(3).
389 Royal Decree of 13 December 2012 relating to remuneration for public lending and withdrawing the Royal Decree
of April 25, 2004 relating to remuneration rights for public lending of authors, performers, producers of phonograms
and producers of Art.5.
3% The Lithuanian Copyright Law art.16.3.
391 The Polish Copyright Act art.28.7.
392 The Spanish Intellectual Property Law art.37.2.
3% French IP Code art.L-133-3.
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B The public lending right is subject to a limited form of harmonization, which still
leaves a lot of room for individual accents by the different jurisdictions.

B The differences in the regulations are especially significant with regard to the
permitted derogations from the author’s lending right, in particular in relation to the
types of works and beneficiaries.

B Remuneration systems also vary considerably according to each Member State’s
national laws and policies.

B Not all countries made use of the possibility to exempt certain organisations from
paying a remuneration; where this is the case, there is a broad variety of the
beneficiaries exempted.

3.3.2 Moral rights

Moral rights are those rights granted to authors of protected works which relate to the protection
of the personality of the author and the integrity of his work.3®* Although moral rights however
have not been harmonized at the EU level,3%> the Berne Convention mandates, at international
level, the recognition of the moral rights of attribution and integrity°¢. Besides these two rights
and depending on the jurisdiction, the right of divulgation and the right of retraction, among
others, may form part of the system of moral rights. There are clear differences between
countries, including within the EU, in terms of the scope and significance of all these rights.3°’

Comparative analysis

Given the lack of harmonization at EU level, each of the countries surveyed has introduced a
different system of moral rights in their national jurisdictions. The main differences relate to the
types of rights and the term of their protection.

General characteristics of moral rights. Yet, moral rights have certain exclusive aspects that are
inherent to the character of moral rights. These aspects can be found in every jurisdiction
assessed. First, moral rights are independent from economic rights in the sense that moral rights

394 Sterling (n 230) 392.

3% Marie-Christine Janssens, ‘Invitation for a “Europeanification” of Moral Rights’, Research Handbook on Copyright
(Edward Elgar Publishing 2017) 3.

3% Berne Convention for the Protection of Literary and Artistic Works, September 9, 1886, revised at Paris July 24,
1971 25 U.S.T. 1341; 1161 U.N.T.S. 3 (the Berne Convention) art.6bis.

397 See also Deliverable 2.1 for a further analysis of moral rights at international and EU level.
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continue to ‘belong’ to the author irrespective of whether the author retains the economic rights
or not.3%

Second, moral rights are inalienable as a matter of principle. An author cannot deprive himself of
his moral rights through a contract even if the author would want to do so03%°. This inalienable
character is expressly confirmed in the copyright acts in Belgium,*® Spain,*°* Poland,*??
Lithuania,**® France *** and Sweden.*% However, different (alternative) wording is often used. For

406 moral rights are called ‘irrevocable’®” and Sweden states that they are ‘non-

instance, in Spain,
transferable’®. In France,** the right of respect (which comprises both the integrity and the
attribution right), is ‘attached to his person and is perpetual, inalienable and imprescriptible’%,
France adds the adjective ‘imprescriptible’ to highlight that the right cannot be subject of any
prescription affected by the lack of use*!!. In Lithuania,*'? moral rights cannot be transferred,
inherited or waived.*'3 In Poland, moral rights are also not the subject of a transfer, revocation or

waiver.414

Nevertheless, in practice certain jurisdictions allow that moral rights can be waived under certain
conditions. In Belgium,*'> although the legal provision establishes that ‘the overall waiver of the
future exercise of this right is void’, this provision could be read a contrario, in the sense that a
well-defined consent to not exercise a specific moral right for a particular work is deemed valid
by courts.*!® In Sweden, the Copyright Act explicitly provides for the possibility to waive moral
rights: ‘the author may, with binding effect, waive his right under this article only in respect of

3%8 See The Spanish Intellectual Property Law art.14; Belgian Code of Economic Law art.X1.165.2; Swedish Copyright
Act sec.3; French IP Code art.L-111-1; The Lithuanian Copyright Law art.14.

399 Mira T Sundara Rajan, Moral Rights: Principles, Practice and New Technology (Oxford University Press 2011) 68
<https://www.oxfordscholarship.com/10.1093/acprof:osobl/9780195390315.001.0001/acprof-9780195390315>.
400 Belgian Code of Economic Law art.X1.165.2.

401 The Spanish Intellectual Property Law art.14.

402 The Polish Copyright Act art.16.

403 The Lithuanian Copyright Law art.14.

404 French IP Code L-121-1.

405 See Swedish Copyright Act Sec.27.1.

406 See Annex V for a further analysis of the moral rights in Spain.

407 The Spanish Intellectual Property Law art.14.

408 See Swedish Copyright Act Sec.27.1.

409 See Annex Il for a further analysis of the moral rights in France.

410 French IP Code L-121-1.

411 Gautier (n 37) 218.

#12 5ee Annex X for a further analysis of the moral rights in Lithuania.

413 Mizaras (n 317) 843.

414 The Polish Copyright Act art.16.

415 See Annex X for a further analysis of moral rights in Belgium.

416 Frank Gotzen, ‘Section 1. - Copyright in General’ in Fabienne Brison and Hendrik Vanhees (eds), Het Belgische
auteursrecht: artikelsgewijze commentaar. Huldeboek Jan Corbet;Le droit d’auteur belge commentaire par article.
Hommage A Jan Corbet (4de herziene druk, Bruxelles : Larcier 2018) 67.
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uses which are limited in character and scope’. While the general principle reads that moral rights
cannot be waived for literary and artistic works, an exception is made for certain limited uses of

some works such as for computer programs or cinematographic works.*'’
Types of moral rights

There is a broad variety of moral rights in the EU jurisdictions. While countries like Lithuania®!®

419 420

and Sweden**® provide only the (Berne Convention) rights of attribution and integrity, France,

Poland,*?! Belgium*?? and Spain*?® envisage a broad catalogue of moral rights.

Types of moral rights

Belgium France Lithuania Poland Spain Sweden

Integrity M Attribution M Divulgation Retraction M Others

All the countries assessed within this study have included, in their national laws, the right of

424

attribution and the right of integrity*** although in some cases with different denominations. In

417 Jan Rosén, ‘Moral Right in Nordic Law’ [2014] ALAI 13, 3.

418 The Lithuanian Copyright Law art.14.

419 Swedish Copyright Act sec.3.

420 French IP Code art.L-121-1; Belgian Code of Economic Law art.X1.165.2 .
421 The Polish Copyright Act art.16.

422 Belgian Code of Economic Law Art.X1.165.2.

423 The Spanish Intellectual Property Law art.14.

424 See Deliverable 2.1 for an analysis of these rights at international level.
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France and Belgium the right of integrity is known as the right of respect*?> which, in France, also
involves both the right of attribution and the right of integrity. In Lithuania this right is known as
the ‘the right to the inviolability of a work’.4%®

Without entering into details (see respective Annexes for further details in each jurisdiction), the
right of attribution is the right of the author to be recognised as author of his/her work and to
claim this right to be respected. It has a similar scope in all analysed national laws.*?’ It must be
noted that Lithuania distinguishes two independent components, namely, the right of attribution
and the ‘right to the author’s name’ (as an independent right). The latter includes the right to
claim or prevent the mentioning of the author’s name in connection with any use of the work, or
the right to claim that the work is disclosed to the public under a pseudonym??%. Poland*?® also
adds as a separate exclusive right ‘the right to sign a work with one's name or pseudonym or to
make it available anonymously’.*3° These situations are normally included in the broad concept
of the right of attribution in other jurisdictions.

The right of integrity is the right that guarantees that the author can shield his creative
personality by giving him the right to oppose distortions or other derogatory action amounting to
misrepresentation of his honour and reputation.*3!

Damage to the author’s honour or reputation. While some countries such as Lithuania,**?
Sweden**? and Spain,*** condition the application of this right to proof of prejudice to the author’s
honour or reputation, other countries do not limit the application of the integrity right to
situations where there exists such prejudice. This is the case in Poland,***> Belgium*3*® and
France.**” In the latter country, nothing is even mentioned in the legal provision with regards to
the obligation of proving a certain damage to the author’s honour or reputation as a condition to
enforce such rights.**® In Belgium, a distinction is made between a general right to oppose to any
type of changes without any qualifying criterion, on the one hand, and the core of the integrity

425 French IP Code art.L-121-1; Belgian Code of Economic Law art.X1.165.2 .
426 The Lithuanian Copyright Law art.14.1(3).
427 See The Spanish Intellectual Property Law art.14; French IP Code art.L121-1; Belgian Code of Economic Law
art.X1.165.2; Swedish Copyright Act sec.3; The Lithuanian Copyright Law art.14.1(1).
428 The Lithuanian Copyright Law art.14.1(2).
429 See Annex IV for a further analysis of moral rights in Poland.
430 The Polish Copyright Act art.16.2.
431 Janssens and Michaux (n 342) 396.
432 The Lithuanian Copyright Law art.14.1(3).
433 Swedish Copyright Act sec.3.
434 The Spanish Intellectual Property Law art.14.4.
435 The Polish Copyright Act art.16.3.
436 Belgian Code of Economic Law Art.X1.165.2.
437 See Annex Il for a further analysis of moral rights in France.
438 Durrande and others (n 101) 102.
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right that requires proof of harm to the author’s honour and reputation. This second attribute is
declared inalienable, as is foreseen in the Berne Convention. It will therefore never be possible to
include a clause in an agreement whereby the author agrees to never oppose modifications of
the work even if these constitute distortions or other derogatory action amounting to
misrepresentation of his honour and reputation.**

In Spain,*? the legislator also subjects the situations in which the author can claim his right of
integrity to the condition that the use harms the author’s ‘legitimate interests’. Although
assessing the concept of ‘legitimate interests’ is an arduous task, scholars agree that it refers to
the moral or personal interests of the author, excluding the economic interests from any
assessment**, In Sweden,**? not only the modification of the work is actionable, but author’s may
also oppose the making available of a work ‘in a form or in a context which is prejudicial to the
author’ 443

Interpretation of the right of integrity in national courts. While the enforcement of moral rights
has always been complex, case law involving such rights mostly deal with problems relating to the
right of integrity. While a decision regarding a potential infringement of the right of integrity
often involves a fact-based assessment certain insights can be identified . For instance, in Spain,
the Supreme Court ruled in early cases that most of the modifications made to the work would
entail an infringement of the right of integrity.*** However this approach has changed over the
years as now the court decided that also the scope and the degree of the modification need to be
taken into account.*** In Belgium, the Cour de Cassation held that the right of respect also includes
the right of the author to oppose to non-material modifications of the work that may affect the
‘spirit of the work’.**® In the same line, the French courts stated that the moral right of respect
revolves around two aspects. First, the respect to the physical integrity of a work (the right to
oppose to modifications, mutilations, retouches...etc.) and second, the respect to the intellectual
integrity of the work.**’ In Sweden, the courts have clarified that the concept of being ‘prejudicial
to the authors’ reputation’ is an objective matter which does not depend on the ‘originators’
notion’.**® In the Max Walters case, the Supreme Court ruled that not only must the author be
offended by a certain exploitation of his work, there should moreover be an infringement in an

439 Gotzen (n 416) 70.
440 see Annex V for a further analysis of moral rights in Spain.
441 Bercovitz Rodriguez Cano and others (n 80) 137.
442 See Annex VI for a further analysis of moral rights in Sweden.
443 Swedish Copyright Act sec.3.
444 See STS 421/1991, 3 June 1991 of the Spanish Supreme Court.
445 See STS 1082/2006, 6 November 2006 of the Spanish Supreme Court.
446 Belgian court of Cassation 8 of May 2008, AM 2009.
47 The Court of Appeal of Versailles (20 December 2001, D Pontoreau v Front National).
448 Westerlund (n 246) 52.
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objective sense.** In Lithuania, while Courts have not yet adopted a clear position as to whether
an infringement of the right of integrity should be accompanied by harm to the author’s honor or
reputation, the trend seems to follow the presumption according to which the respect of the
works should be associated with the respect of the author. The Supreme Court*° considered that
any alterations or distortions caused to a work, even if they are considered minor, could be painful
for the author and considered by him as disrespectful.*>!

In Poland there is an interesting provision in relation to all the moral rights. According to it, an
author whose moral rights have been threatened by someone’s actions may demand that such
actions be prohibited. If an infringement is established, the author may also demand its negative
effects be remedied and demand that the infringer makes a public statement on the issue, in an
appropriate content and form. If the infringement was intentional, then the court may oblige the
offender to make an appropriate monetary compensation.*?

The right of disclosure (or divulgation right), is the right of the author to decide if his/her work
can be disclosed and as well as in which manner this may occur. This right is recognised in
Belgium,*>3 Spain,** Poland*>®> and France*®. The decision on the manner and the moment to
disclose the work to the public can only be made by the author. None of these jurisdictions
surveyed None of the laws examined contained any restrictions on the author's broad right of
decision and any form of initial disclosure seems, in principle, allowed by the law.%’

It is nevertheless relevant to briefly mention a French statutory provision concerning abuses of
the right of divulgation made by the descendants or representatives of the author, after his death.
In case of abuse in the use or the non-use of the right of disclosure, the Court could impose ‘any
appropriate measure’.**® For instance, when it is considered that the heirs of the author are
unreasonably opposing the divulgation of the works, the court could grant the necessary
permission.*>? It is also possible for the Ministry of Culture to initiate such a procedure (see Annex

).

49 swedish Supreme Court, NJA 1979 (Max Walters).

450 pecision of the Supreme Court of Lithuania of 19 February 2003, civil case, J Jakitas v UAB Mis0 gaires, No 3k-3-
273/2003, category 78.

41 Mizaras (n 317) 845.

452 The Polish Copyright Act art.78.1.

453 Belgian Code of Economic Law art.X1.165.2 .

454 See Annex V for a further analysis of moral rights in Spain.

455 The Polish Copyright Act art.16.4.

46 French IP Code art.L-121-2 .

457 Carlos Rogel Vide and others, Derechos morales de los creadores: caracteristicas, ambito y limites (Editorial Reus
2019) 46.

458 French IP Code L-121-3.

459 Sterling (n 230) 401.
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A similar provision is found in the Spanish IP law. When the successors of an author exercise the

right to not disclose a work and exercise it in a manner that infringes Article 44 of the Spanish

Constitution?® on access to culture, the Spanish IP law?®! allows any person with a legitimate

interest to ask the national Court to intervene (in order to disclose the work). It is generally

understood that this provision is mainly invoked by d by cultural associations or cultural
institutions*? (see Annex V).

Besides the aforementioned moral rights, a few jurisdictions recognise additional moral rights.
There is first the right of retraction or withdrawal, which is the right according to which the artist
can withdraw a work from circulation after it is published. This right is recognised in the Spanish#63
and French?®* copyright acts. Both systems grants however a preferential right to the first assignee
in the sense that if the author decides to exploit the work again after the withdrawal, the first
assignee obtains a preference for the exploitation of the work under the same conditions that
were originally offered (see Annexes Il and V).

Additionally, the Spanish legislator grants the author the right of modification, allowing the
author to modify the work as long as he/she respect the rights acquired by third parties and the
regulations regarding the protection of cultural goods where works are officially protected under
Spanish cultural heritage laws*®> (see Annex V).

The right of access is also explicitly envisaged in the Spanish IP law. This is a particular moral right
which gives the author the opportunity to ‘access the unique or rare copy of the work, when it is
in the physical possession of another person, in order to exercise the right of disclosure or any
other’#®® (see Annex V for a further analysis). This right also exists in Belgium, even though it is
not labelled as ‘moral right’.4¢”

The Polish Copyright Act also mentions a right to control the manner in which a work is used.*%8
According to it, the user of a work should allow the author to carry out a supervision before the
work is disseminated. If the author does not react in due time, he shall be deemed to have agreed
to the dissemination of the work (see Annex IV for a further analysis).

460 Article 44 of the Spanish Constitution of 1978 establishes that ‘the public authorities will promote and protect
access to culture, to which everyone has the right’.
461 The Spanish Intellectual Property Law art.40.
462 Bercovitz Rodriguez Cano and others (n 80) 147.
463 The Spanish Intellectual Property Law art.14.6.
464 French IP Code art.L-121-4 .
465 The Spanish Intellectual Property Law art.14.5.
466 The Spanish Intellectual Property Law art.14.7.
467 Belgian Code of Economic Law art.XI.167.
468 The Polish Copyright Act art.60.
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Finally, in France there are particular quasi moral rights’ provisions in relation to specific types of

470 and the works of

works, in particular for cinematographic works,*° computer programs
journalists 4’ (see Annex Il for a further analysis of these rights). In Poland specific moral right

exists in relation to musical works.*’2
Term of protection

The term of protection may be different from the term of economic rights given that the Berne
Convention only provides that moral rights must be maintained at least until the expiry of
economic rights.*”3

In Lithuania,*”* Poland,*”> Spain*’® and France*’’ moral rights are perpetual, while in Belgium*’8

and Sweden*”® moral rights expire with economic rights, namely 70 years after the death of the
author. Public domain works are therefore still protected by moral rights in France, Poland,
Lithuania and Spain.

In Spain, however, only the rights of attribution and integrity*®° have a perpetual character. The
right of divulgation expires after 70 years of the death of the author (as the economic rights) while
the rest of moral rights lasts until the death of the author. There is an important provision for CHIs
in Spanish law according to which, in cases where the rightful successors in title cannot be found
or located, the State, the Autonomous Communities or the cultural institutions may exercise the
rights of attribution, integrity and divulgation®®!. A similar provision exists in Poland where,
besides the legal successors in title, an action for the protection of moral rights may also be
brought by the competent authors’ association for the given type of works or by a CMO which
manage the copyright of the deceased author.*82

Interim conclusions

We can draw the following conclusions based on our analysis of the selected jurisdictions:

469 French IP Code L-121-5.

470 French IP Code L-121-7.

471 French IP Code L-121-8.

472 The Polish Copyright Act art.16.5.

473 The Berne Convention art 6bis(2).

47% The Lithuanian Copyright Law art.34.2.

475 The Polish Copyright Act art.16.

476 The Spanish Intellectual Property Law art.15.
477 French IP Code art.L-121-1, 2.

478 Belgian Code of Economic Law art.X|.166.

479 Swedish Copyright Act Sec.43.

480 The Spanish Intellectual Property Law art.15.2.
481 The Spanish Intellectual Property Law art.16.
482 The Polish Copyright Act art.78.3.
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B Due to the complete lack of harmonization of moral rights, important differences
remain between Member States in this domain.

B Since moral rights also have a significant impact on the activities of CHls, the lack of
harmonization for these institutions presents a significant obstacle to their activities of
dissemination of cultural content, especially in a cross-border context.

B The unharmonized situation is particularly problematic in respect of works that fall in
the public domain, as in some jurisdictions moral rights continue to have effects.

B The above-mentioned problems are particularly relevant in the digital environment*83,

3.3.3 Adaptation and translation right

The Berne Convention explicitly mentions the right of adaptation as a separate exploitation right.
Article 12 states that ‘translations, adaptations, arrangements of music and other alterations of a
literary or artistic work shall be protected as original works without prejudice to the copyright in
the original work’#84. In some jurisdictions the right of adaptation is seen as part of the right of
reproduction?®®. Furthermore, and even though the Berne Convention mentions it as a separate
right, some national legislations conceived the translation right as part of the right of
adaptation.*8¢

At the EU level,*® it is considered (but also disputed) that the adaptation right (and the
translation right) are not included in the harmonisation process that was carried out by the
Information Society Directive. Obviously, this right remains applicable in all Member States as
a consequence of the Berne Convention.

The right of adaptation is of crucial importance for the status of derivative works, which can be
defined as those works that are based on pre-existing works.*® If it is accepted that the right of

483 Janssens (n 395).

484 The Berne Convention art.12.

485 Sterling (n 230) 785.

48 Sterling (n 230) 1251.

487 See Deliverable 2.1 for practical implications of the right of adaptation for CHls.

488 Thomas Margoni, ‘The Digitisation of Cultural Heritage: Originality, Derivative Works and (Non) Original
Photographs’ [2014] SSRN Electronic Journal 18 <http://www.ssrn.com/abstract=2573104>.
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adaptation remains outside the copyright acquis, the regulation of derivative works is left to the

discretion of Member States.*®°

Comparative analysis

In most of the national jurisdictions assessed in this study, the right of adaptation is perceived as
part of the right of reproduction. This is the case in Belgium,**° France**! and Sweden.**? On the
contrary, Lithuania*?® recognizes the adaptation right as an independent economic right*°* and
Spain has included an independent adaptation right in its copyright regulation.

(1) Spanish and Lithuanian adaptation rights: in the Spanish IP law, the adaptation right is referred
to as the ‘transformation right (in Spanish, ‘derecho de transformacion’)*®>. Lithuania’s Copyright
Act recognises the separate exclusive right of the author to authorize and prohibit the ‘adaptation,
arrangement, dramatization or other transformation of a work’.4%®

In Spain, the statutory provision starts by defining the concept of transformation*®’ in a broad
manner: any modification, translation or adaptation of the form of the work that creates another
independent work is subject to the transformation right. A transformation of the original work
that is original, will obtain own copyright protection as a derivative work (in Spain, obra
compuesta)*®®. Any unsubstantial modification must thereby be excluded.**® The Spanish IP law
grants copyright protection to the author of the work resulting from the transformation of the
original work.”® This is without prejudice of the right of the author of the original work to
authorize the exploitation of the new work for the whole duration of protection (as it also
happens in other countries that do not have an independent adaptation right, see below). In
Lithuania, derivative works are those works which ‘are created on the basis of other literary,
scientific or artistic works (translations, dramatizations, adaptations, annotations, reviews,
essays, musical arrangements, static and interactive Internet homepages, and other derivative
works)’.>% Accordingly, these works can also be subject of copyright protection as long as they
are ‘the result of creative activities of an author’. The copyright protection granted to derivative

489 Margoni (n 488) 21.
4% Belgian Code of Economic Law art.X1.165.1 .
41 Gautier (n 37) 649.
492 Swedish Copyright Act sec.2.
493 See Annex Ill for a further analysis of the right of adaptation in Lithuania.
494 The Lithuanian Copyright Law art.15.
495 The Spanish Intellectual Property Law art.21.
4% The Lithuanian Copyright Law art.15.
497 See Annex V for a further analysis of the right of adaptation in Spain.
4%8 See definition in art.9 of the The Spanish Intellectual Property Law.
4% patricia Mariscal, Derecho de Transformacién y Obra Derivada (1st edn, Tirant lo Blanch 2013) 63.
500 The Spanish Intellectual Property Law art.21.2.
501 The Lithuanian Copyright Law art.4.3.
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works applies regardless of the copyright or related rights protection of the pre-existing work in

which the derivative work is based on.>%2

Importantly, the transformation right can be assigned and revoked. In case it is assigned, it must
be noted that under Spanish law the assignment of this right only applies to the specific types of
transformation.>®? For instance, if the right is assigned to translate a novel, the assignment only
applies to this specific mode of transformation and it cannot be used for any other transformation
of the work, e.g. adapting the work into a cinematographic work.>%* It should be noted that other
jurisdictions, that do not have particular provisions regarding the adaptation or translation rules,
often apply similar rules by way of the regulation for copyright contracts (see e.g. Belgium®>®>).

Term of protection. The term of protection for this right is 70 years after the authors’ death in
Lithuania®®® and in Spain.>%’

(1) For the countries where the right of adaptation is part of the reproduction right, namely
Belgium,>% France®® and Sweden,>!° no specific provisions or regimes are set up (in France, there
is a particular regime for audiovisual adaptations of written works>!! - this is also the case in
Belgium>'2).

Nevertheless, some statutory provisions do apply to authors of derivative works in some of the
national jurisdictions as is briefly mentioned below.

Derivative works are normally characterized by the absence of the author of the first work’s
collaboration meaning that the author of the derivative work adapts on his own the original work.
The French, Polish®'® and Swedish jurisdictions®'* explicitly grant copyright protection to
derivative works provided these works have a sufficient degree of originality and without
prejudice of the rights of author of the original work.

%02 The Lithuanian Copyright Law art.4.4.

503 The Spanish Intellectual Property Law art.43.1.

504 Mariscal (n 499) 57.

505 Belgian Code of Economic Law art.XI.167.

506 The Lithuanian Copyright Law art.34.1.

507 The Spanish Intellectual Property Law art.26.

508 See Annex | for a further analysis in Belgium.

509 See Annex Il for a further analysis in France.

510 See Annex VI for a further analysis in Sweden.

511 yalérie-Laure Benabou, ‘Rapport de La Mission Du CSPLA Sur Les “CEuvres Transformatives”’ (2014) 33.
512 Belgian Code of Economic Law art.X1.184.

513 See Annex IV for a further analysis in Poland.

514 French IP Code art.L-112-3; Swedish Copyright Act sec.4; The Polish Copyright Act art.2.
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The right of the author of the original work is also confirmed in France, Poland and Sweden>*>,
Therefore the author of the derivative works will have to obtain the consent of the author of the
original work when the work is protected by copyright or related rights. Adapting the original
work without the authors’ authorization, when the work is still protected by exclusive rights, will
entail infringement of such exclusive rights. This is explicitly stated in France®'® where the
provision makes a specific reference to the translation, adaptation or transformation of the work
as ‘reproductions’ of the work. It follows from this provision that the author can oppose such
transformations of the work. In Poland, the author retains the exclusive right to authorize the
creation of the derivative work, even when there is a transfer agreement in place and the
agreement provides for the transfer of the entire economic copyright (unless the agreement
provides otherwise but this must be clearly indicated in such an agreement).>’

A particular difficulty associated with the creation of derivative works is the application of both
the economic and moral rights of the underlying work which should in principle be fully respected
by the maker of the adaptation>*®. Especially the moral right of integrity comes into focus here.
Interestingly, the French Courts have recognized that a certain infringement of the moral rights
of the author of the pre-existing work could be permitted.”!® They reasoned that the author of
the derivative work should enjoy a certain level of artistic freedom in order to provide a new
expression of the substance of the work>?° (see Annex Il for a further analysis in France).

Interim conclusions

The analysis carried out in the selected countries shows that:

515 Swedish Copyright Act sec.4; French IP Code art.L-113-4; The Polish Copyright Act art.2 and 46.

518 French IP Code art.L-122-4.

517 The Polish Copyright Act art.46.

518 Durrande and others (n 101) 83.

519 pauline Léger, ‘Liberté de Création et Droit d’auteur Evolutions En Matiére d’emprunt Créatif a I'ceuvre d’autrui’
(2020) 55 (1) L'Observatoire 83, 84.

520 Arrét n° 788 du 22 juin 2017 (15-28467 et 16-11759) - Cour de cassation - Premiére chambre civile ('Dialogue des
Arrét n° 788 du 22 juin 2017 (15-28467 et 16-11759) - Cour de cassation - Premiére chambre civile ('Dialogue des
carmélites’).
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B The regulations on the right of adaptation leave a confused picture because there is
no clarity about its harmonization in the EU.

B |t is certain that all countries recognize this right as one of the attributes of the
exclusive right of an author, as part of the reproduction right or as a separate
economic right.

B Some countries establish an independent right while other countries include this
right within the scope of the reproduction right. This implies that the modalities of
application vary per country.

B Yet, itis accepted in all Member States that a derivative work is entitled to copyright
protection if it itself fulfils the originality criterion.

B The author of the pre-existing work will always have the right to authorize or forbid
the adaptation of the work.

4 Other rules on matters relevant for CHIs

4.1 Protection of public domain/cultural heritage

There are particular provisions in the copyright systems of all countries analysed that are worth
mentioning given the importance for CHIs and, in consequence, for the inDICEs project. Such
provisions are particularly relevant for the (re)use of public domain works.

Posthumous works

Most countries provide for a protection regime for posthumous works, i.e. works that are
disclosed for the first time after the author’s death. They all grant 25 years of protection to be
calculated from the day of first disclosure of the work. We will list hereafter the relevant
provisions and some particularities in some of the jurisdictions.

In France®?! and Spain,>?2 where moral rights are not subject to a time limit, there are special rules
obliging the holder of the right to seek the authorization of the heirs of the author or any other
owner of the moral rights and, specifically, the right of divulgation>23 524 (see also below).

521 See Annex |l for a further analysis of this provision in France.
522 Spanish IP Law art.129
523 French IP Code L-123-4.
524 Gautier (n 37) 435.
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In Belgium,>?> it is merely confirmed that the right is given to anyone who lawfully publishes or

communicates to the public for the first time a work that had not been previously published.>?®

While this provision is included in the copyright regulation, it is generally understood that is not

equal to copyright protection but rather a sort of neighbouring right for the person that makes
the investment and effort to communicate the work to the public.

>27and Lithuania®?® also confirm the rule that an exclusive right is conferred on the person

529

Sweden
who publishes an unpublished work for the first time with no further conditions.

This is also the case in Spain,”39>3! but the legal provision is more elaborated. It lists three
limitations: i) the work in the public domain needs to be original to qualify for copyright
protection; ii) the work must be unpublished (this is an absolute requirement as otherwise it
would not fall under the scope of this provision) and iii) the work must be in the public domain as
a result of the expiration of copyright protection.>3?

Unprotected works in Spain. In Spain, a similar right of reproduction, distribution and public
communication is also provided to publishers of unprotected works for particular publications
(ediciones).>3 The condition is that such edition should have a certain level of creativity ‘by their
typesetting, presentation and other editorial characteristics’. "Unprotected works” means works
in the public domain or other unprotectable data or information. Only the edition will get the
special protection, not the works included in/or isolated from the editing. It is envisaged in the
law to give particular editions of works protection due to the ‘singularity’ of the edition itself.>3
Therefore the publisher cannot enforce any rights against the reproduction or distribution of the
‘unprotected work’.>*> This provision could in theory be used to secure protection over digital
versions of public domain works. However, it seems unlikely that the requirement of 'creativity'
can be demonstrated. E.g. there is doubt that protection should indeed be given to the digital
versions of old books produced by the National Spanish Library (and which it also claims).>3¢

525 see Annex | for a further analysis of this provision in Belgium.

526 Belgian Code of Economic Law Art.XI1.166.6.

527 Swedish Copyright Act sec.44(a).

528 The Lithuanian Copyright Law art.36.1.

529 see Annexes VI and Ill for a further analysis of this provision in Sweden and Lithuania.
530 See Annex V for a further analysis of this provision in Spain.

531 The Spanish Intellectual Property Law art.129.1.

532 The Spanish Intellectual Property Law 301.

533 The Spanish Intellectual Property Law art.129.2.

534 Bercovitz Rodriguez Cano and others (n 80) 304.

535 Bercovitz Rodriguez Cano and others (n 80) 303.

536 Rocio Ameneiros Rodriguez and Concha Varela-Orol, ‘¢ Dominio publico o copyfraude de copias digitales? Practicas
en bibliotecas patrimoniales espafiolas’ (2018) 21 Anales de Documentacion 4.
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Provisions concerning moral rights

Public domain works and the moral rights of the author

37 concerning the ‘conditions for the use of

In Spanish law there is an explicit statutory provision
works in the public domain’. It provides that, while public domain works can be used by anyone
(due to the lack of IP protection on the work), the moral rights of paternity and integrity need to
be observed. Only works that have fallen in the public domain as result of the expiration of the

copyright-related protection, fall under the scope of this article.>32
Moral right of divulgation and the prevention of abuse provision

As previously mentioned, the French IP Code includes special rules that deal with the issue of the
perpetual moral rights. Yet at the same time, it also safeguards that the descendants or
representatives of the author who own moral rights, do not abuse these rights after the death
of the author. This provision also applies to works that have already fallen in the public domain>3.
In case of abuse in the use or abuse of the non-use of such right, the Court, upon request of the
Ministry of Culture, could impose any appropriate measure®*°, For instance, when it is considered
that the heirs of the author are unreasonably opposing the divulgation of the works, and there is
a public interest at stake, the Court could grant the necessary permission®*! to e.g. disclose the
work. As Dusollier explains ‘rather than a substitution of the State in the exercise of a perpetual
moral right, this competence ensures a balance between safeguarding cultural heritage and the
public interest in the access to culture’.>* Thus far, this possibility has been rarely exercised in
practice.

Protection of works in the ‘cultural interest’

Although it does not concern a moral right per se, there is an special provision related to the
protection of the cultural interest in the Swedish Copyright Act.>*3 Scholars refer to it as a sort of
moral right that lasts perpetually after author’s death as long as ‘cultural interests’ are
infringed.>** In particular, the legal provision grants the State, acting through specific authorities,
the possibility to request the courts to issue an injunction in order to stop the reproduction of a

537 The Spanish Intellectual Property Law art.41.
538 Rogel Vide and others (n 457) 237.
539 Severine Dusollier, ‘Scoping Study on Copyright and Related Rights and the Public Domain’ (Social Science Research
Network 2011) SSRN Scholarly Paper ID 2135208 38 <https://papers.ssrn.com/abstract=2135208> accessed 23
March 2020.
540 French IP Code L-121-3.
541 Sterling (n 230) 401.
542 pusollier (n 539) 38.
543 Swedish Copyright Act sec.51.
544 Rosén (n 417) 3.
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work that would undermine the cultural interest under the obligation to pay a penalty. Thisis a
rather exceptional circumstance and the application of this rule is therefore limited in practice to
cases of true violations of the cultural heritage or the classical masterpieces.* The only sanction
that is envisaged in the prohibition is an economic penalty (see Annex VI).

Longer term of protection

The transitional provisions of the Term Directive allow Member States to keep a longer period of
copyright protection if it was already in place before 1 July 1995. As a result, France>*® and Spain>*’
(of the countries subject to this study) have particular provisions in their national systems
providing a longer term of protection for certain works.

In Spain,>*® the Spanish legislator kept a 80 years copyright protection for all those authors that
died before 7 December 1987.5%° As a result, a number of Spanish authors enjoy a longer
protection of exclusive rights than other EU authors in Spain, e.g. Pablo Picasso or Vicente
Aleixandre>>C, This provision also applies to other European authors as it was stated by the CJEU
in the case Phil Collins>>* where the Court of Justice ruled that any advantage given in a Member
State to its nationals should also be provided to a national of the other EU Member States. Such
protection is territorial and only applies to Spain.

In France,>>? there are three provisions extending the term of protection of works. Two of them?>>3
extend the term of protection of works created between the First World War (WWI) and the
Second World War (WWII). A third provision extend the protection of works of authors who died
for France during WWI and WWII, e.g. Apollinaire, Saint-Exupery, by 30 years.>>* Such protection
is territorial and only applies to France.

Protection of old photographs in Polish law

It should be noted that there is a special regulation in the Polish legal system for ‘old
photographs’(the so-called "revival of rights"), i.e. those which were created before the entry into

545 Johan Axhamn, ‘The Nordic Countries’, Moral rights (2nd., Sweet & Maxwell; London 2016) 527.

548 French IP Code L-123-10.

547 The Spanish Intellectual Property Law Fourth transitory provision.

548 See Annex V for further analysis of these provisions in Spain.

54 The Spanish Intellectual Property Law Fourth transitory provision.

550 Christina Angelopoulos, ‘The Myth of European Term Harmonisation: 27 Public Domains for the 27 Member States’
[2012] SSRN Electronic Journal 9 <http://www.ssrn.com/abstract=2145862> accessed 13 February 2020.
551 Collins and Patricia Im- und Export v Imtrat and EMI Electrola (C-92/92) EU:C:1993:847.

552 See Annex |l for a further analysis of these provisions in France

533 French IP Code art. L-123-8,9.

554 French IP Code L-123-10.
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force of the currently binding Copyright Act, and which were subject to protection under the
previously existing provisions (see Annex V).

Accordingly, with the entry into force of the current regulation these previously expired
copyrights became effective again on the condition that they comply with the requirements under
the current act>>. This is the case for photographic works created in the following years:

- 1926-1952 - under the Copyright Act of 29 March 1926,
- 1952-1994 - on the basis of the Copyright Act of 10 July 1952

In order for such photographs to be protected, the author had to make an express reservation of
his/her copyrights on the work (e.g. on the prints). Hence copyrights have returned to the creators
of photographic works only if they had reserved the copyright - otherwise they had never been
protected, so there are no rights that could be 'revived'.

Other provisions on works of fine arts

An interesting provision is found in the Spanish IP Code>>® which precludes the owner of the
physical work to exercise certain exclusive exploitation rights. The law includes namely a legal
presumption that an author of visual arts or photographic works when selling his work to a third
party, will also transfer the right of public exhibition in a museum or any other exhibition, even if
they work was not disclosed, unless this right was expressly excluded in the sales agreement.>>’.
Yet, being a presumption and not an obligation, the author of the work may still oppose to the
exercise of such right ‘when the exhibition is carried out under conditions that damage his honor
or professional reputation’>>%. The law does not impose any form for the opposition of the author
to prevent the owner from exercising this right but the burden of proof falls on him. It must also
be noted that when the author retains the right of public exhibition, the author will need to
exercise his right access under certain restrictions>>? as seen in Section 3.3.2. A comparable legal
presumption can be found in the Belgian Copyright Act.>®® This provision states that the transfer
of a work of art entails, unless otherwise agreed, the transfer of the right to exhibit the work
provided it is not prejudicial to the honor or reputation of the author.

A similar provision is also included in the Lithuanian Copyright Law. This exception permits,
without having the author’s consent (or his successor), ‘unless this turns out to be impossible’,

555 The Polish Copyright Act art.124.1(3).

556 The Spanish Intellectual Property Law art.56.2.

557 Bercovitz Rodriguez Cano and others (n 80) 179.

558 The Spanish Intellectual Property Law art.56.2.

559 Carlos Rogel Vide and others, Museos y propiedad intelectual (Editorial Reus 2012) 41.
560 Belgian Code of Economic Law Art.XI.173.
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the public display of an original or a copy of work of art for non-commercial purposes ‘if the work
has been sold or its ownership has been otherwise transferred to another natural or legal person’.
The public display of works of art is only permitted when the author or his successor is aware of
the public display or has ‘reasonable grounds’ to believe that such public display or exhibition of
works constitutes an integral part of the regular activities of the natural or legal person that
acquired the work.”®* No remuneration is envisaged for the rightholders for these kind of uses.

There is another particular provision in Lithuania according to which the owner of a work of art
must permit the author of the work to reproduce or display the said work in an exhibition
provided that neither the reproduction right nor the right to public display have been transferred
to the owner of the work of art. This permission must ensure the safety of the work and the
legitimate interests of the owner of the work must not be prejudiced.>6?

In addition, the second paragraph of the same provision establishes that ‘the owner of an original
work of fine art may not destroy the work before offering it back to the author’. Nevertheless
when the return of the original work is no longer possible, the conditions for the author to create
a copy of the work must be provided.

Special provisions on digital content
Legal provision on digital reproductions of works of fine arts

The Swedish Copyright Act>®3 introduces an interesting provision according to which works of art
cannot be reproduced in digital form in connection with a text in a critical presentation. Therefore,
the reproduction of works of arts in connection with text in critical articles can only be used in
analogue reproductions.>® In addition, reproductions of fine arts cannot be reproduced in
connection with commercial scientific presentations.

In other words, published works of arts may be reproduced ‘in connection with the text of a non-
commercial scientific presentation, in connection with the text in a critical presentation, but not
in digital form and in a newspaper or magazine in connection with an account of a daily event,
but not if the work has been created to be reproduced in such a publication’ as long as they are
reproduced in accordance with good practices and only for such purposes’.>®

Interim conclusions

561 The Lithuanian Copyright Law art.33.

562 The Lithuanian Copyright Law art.18.1.

563 Swedish Copyright Act Sec. 23.

564 Brigitte Lindner and Ted Shapiro, Copyright in the Information Society: A Guide to National Implementation of the
European Directive (2nd ed., Cheltenham : Edward Elgar Publishing 2019) 940.

565 Swedish Copyright Act Sec. 23.
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The following conclusions result from the foreground analysis:

B |t is important to be aware of special provisions in the national copyright systems
that provide rules that deviate from the basic principles of copyright. This is
especially true for undisclosed/unpublished (posthumous) works and works of fine
art.

B Some countries grant the State a certain control on the uses of works after the
author’s death.

B More in general, it may not too easily that works in the public domain can always be
freely used, as there may be limitations in some jurisdictions stemming from the
perpetual term for moral rights or extensions of the term of copyright protection in
some jurisdictions.

B These different rules on the term of protection may make that some works have
fallen in the public domain in one country while they are still protected in other.

B |n addition, the perpetual moral rights in some jurisdictions entail that CHIs need to
be careful with particular uses of certain works.

4.2 Open Data Directive for CHIs

At the moment of drafting this deliverable, none of the countries under review have published a
draft law implementing Directive (EU) 2019/1024. Yet, because of its relevance for CHls, the
implementation of this Directive will remain on our radar in future research.
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5 Conclusion

Our analysis highlights the differences that still exist within the national copyright systems. These
differences are not only caused by the lack of harmonization at EU level of particular areas of
copyright law such as the moral rights or the adaptation right, but also due to the different
transposition of the copyright Directives in the Member States. Among the (partially) harmonized
areas of copyright law, these differences are more evident in traditional areas of copyright law
such as the exceptions and limitations or the protection of certain subject matter like
photographs, than in those areas whose attention has considerably increased due to the
development of new technologies (e.g. the regulation of OOCWs or the new exceptions for TDM-
related activities).

In particular, with regards to exceptions and limitations, we still observe considerable
divergences among the Member States, including in those exceptions that are relevant for the
activities of CHIs, namely the preservation exception, the exception for advertising exhibitions or
sales of works and (to some extent) the exception for research and private study in dedicated
terminals.

The implementation of these exceptions varies from one jurisdiction to another, especially in
relation to the beneficiaries of the exception. Such divergences may create confusion for CHIs
when carrying out their public-interest missions, when providing access to their collections and
may hamper the development of sustainable financing models. This has also been recognised by
the European legislator: “The existence of different approaches in the Member States with regard
to acts of reproduction for preservation by cultural heritage institutions hampers cross-border
cooperation, the sharing of means of preservation and the establishment of cross-border
preservation networks in the internal market by such institutions, leading to an inefficient use of

resources. That can have a negative impact on the preservation of cultural heritage” >%®

Either way, CHIs must remain careful as, in general, the scope of the exceptions in the Member
States is rather narrow. For instance, the analysis of the preservation exception in the EU
countries at stake confirmed that it is not appropriate for mass-digitization projects, cross border
activities or cooperation with other CHls.. The new mandatory preservation exception provided
in the CDSM Directive will provide more legal certainty, but the actions allowed are still
insufficient to meet all the concerns and aspirations of CHIs Also, it needs to be seen how Member
States will implement this new exception in their national law.

566 Recital (26) CDSM Directive
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Also the scope of the exception for advertising exhibitions or sales of works is very narrow, and,

because of its optional nature, lead some countries to provide for an even narrower scope of
application.

There are interesting future prospects with regard to the possibility of carrying out TDM activities
for CHIs. However, among the different challenges CHIs will have to face, they will need to face
whether they have sufficient resources and knowledge to make full use of these new possibilities.

There is certainly some improvement regarding the possibilities of using out-of-commerce
works. Fortunately, a less cumbersome arrangement than that provided for orphan works was
chosen. For the latter, there is an almost completely harmonized regulation, but the
implementation in practice is too cumbersome for many CHls. This will normally become simpler
for OOCWs, but it remains to be seen how the new rules in the CDSM Directive will be
implemented. In this respect, the interesting possibility of the application of the ECL system
should be underlined. CHIs will benefit from it when being used by as many Member States as
possible, and not just for OOCWs.

We terminate with some conclusions with regard to some concrete topics that we analysed.

The protection of photographs remains to be one of the least harmonized areas even after
the adoption of the Term Directive. Some countries only protect photographs as long as they are
original in the sense of the author’s intellectual creation while others also protect non-original
photographs through a neighbouring right. This situation leads to different terms and levels of
protection for non-original photographs in the Member States, which certainly creates legal
uncertainty for cross-border activities.

The protection of databases, on the other hand, is an area where most of the countries
transposed the Directive quasi identically so the harmonization level is higher than for other types
of works. Databases in all the EU countries are subject to a double regime of protection. Still we
find differences in the transposition and procedural aspects in the EU Member States.

The issue of moral rights remains very problematic, due to the lack of harmonization at EU
level. Not only the term of protection of the moral rights vary according to the individual copyright
systems, but there are also significant differences as regards the types of moral rights as well as
their scope, in particular of the right of integrity (respect). All the countries provide of course for
the minimum protection required by the Berne Convention, i.e. the right of attribution and the
right of integrity.

The right of adaptation and the creation of derivative works. The right of adaptation is also far
from being harmonized at EU level which leaves a confused picture in the EU countries.. The lack
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of harmonization entails great modalities of application among the EU countries as some include
this right as an independent right while others consider it as part of other economic rights. Yet, it
is accepted in all Member States that derivative works are granted copyright protection when
they fulfil the originality criterion. In addition, in all countries at stake the author of the pre-
existing work will always have the right to authorize or forbid the adaptation of the work. Another
area where important differences could be identified, is the public lending derogation. A
divergent treatment exists with regards to the beneficiaries of the derogation, the types of works
to which this rule applies, and the compensation and remuneration systems.

Finally, special attention should be given to the rules regulating rights to posthumous
works, prolongations of the term of copyright for certain works in France (e.g. the World-War
rules), Spain or Poland, the right of exhibition that is given to the owner of a physical work in
certain countries and the rights given to public authorities (States) to control certain uses of
works after the author’s death for the protection of cultural interests.
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6 Annex | —Belgium

6.1 Copyright-related provisions

The Belgian copyright law is encoded in the Code of Economic Law (hereinafter ‘CEL’)*®’. The
relevant intellectual property law provisions are stated in Book XI, where the copyright and
related neighbouring rights provisions are included in its Title 5 (Articles X1.164 -XI.293). Most of
these provisions were codified into the new Code by the Law of 19 April of 2014°%® and in force
since 1 January 2015. Prior to the codification, the Belgian copyright laws were enshrined in the
Copyright Act of 30 June 1994, which was also amended several times. It is worth noting the Law
of 22 May of 2005°%° that transposed the Infosoc Directive >’° into Belgian Law. Other noteworthy
provisions are included in Book | CEL as it contains essential definitions for copyright and
neighbouring rights. Finally, Book XV and Book XVII CEL contain important provisions on
enforcement and special judicial procedures.

6.1.1 Exceptions and limitations

The exceptions and limitations are contained in Title 5, Chapter 2, Section 6 of the Belgian CEL, as
modified by two laws in 2016°7%. The Belgian legislator introduced a list of the exceptions and
limitations allowing certain uses of copyrighted works without having to obtain the rightsholder’s
authorization. However, they are subject to some conditions. First, all exceptions and limitations
are subject to the prior lawful disclosure of the work. While there were certain debates around
the scope of this condition®’?, the CJEU ruled in the judgement of the Reprobel case®’3, that
relaying on exceptions do not allow uses of copies that are obtained from illegal sources. Second,
although the Belgian legislator did not include it explicitly in Belgian law, all the exceptions and
limitations are subject to the three-step test®’*(according to the Infosoc Directive and

567 Belgian Code of Economic Law.

568 Law inserting Book Xl ‘Intellectual property’ in the Code of Economic Law, and inserting the provisions specific to
Book Xl in Books I, XV and XVII of the same Code of 19 April of 2014.

569 Law of May 22, 2005, on the Transposition into Belgian Law the European Directive 2001/29/EC of May 22, 2001,
on the Harmonization of Certain Aspects of Copyright and Neighboring Rights in the Information Society.

570 For a further analysis of the Infosoc Directive see Deliverable 2.1.

571 Law of June 27, 2016, Amending the Code of Economic Law for the Introduction of Freedom of Panorama; Law of
22 December of 2016 amending certain provisions of Book XI of the Code of Economic Law.

572 Janssens (n 19) 201.

573 ACl Adam and Others (C-435/12) EU:C:2014:254; Hewlett-Packard Belgium SPRL v Reprobel SCRL (C-572/13)
EU:C:2015:750.

574 The application of exceptions and limitations must be limited to certain special cases which do not conflict with a
normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the right holder.
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international conventions®’®). Yet, there is a reference to the three-step test in some exceptions,

e.g. the preservation exception and most of the Belgian scholars consider that exceptions and

limitations should, in principle, be interpreted in the light of the test>’%%7’. Third, all exceptions
included in the CEL have a mandatory character, as stated in Article XI.193.

6.1.1.1 Preservation exception

An exception for the preservation of cultural heritage, namely, cinematographic works already
existed in the Belgian Copyright Act before the adoption of the Infosoc Directive. This exception
was thus amended in light of the Directive.

The exception, included in Article X1.190(12°) of the Belgian CEL, allows for making reproductions
of works to certain beneficiaries to preserve the cultural and scientific heritage. It states that
when the work has been lawfully disclosed, the author cannot forbid ‘the limited reproduction of
a number of copies determined on the basis of and justified by the aim of preserving the cultural
and scientific heritage, carried out by publicly accessible libraries, museums or archives, which do
not seek any direct or indirect commercial or economic advantage provided that this does not
prejudice the normal exploitation of the work or cause unreasonable prejudice to the legitimate
interests of the author’.

Beneficiaries

Publicly accessible libraries, museums and archives can make use of this exception. Libraries and
museums can only benefit from the exception when they are accessible by the public in a non-
discriminatory way®>’2. This condition is not required for archives. Yet, the beneficiary institutions
cannot seek any commercial profit, directly or indirectly although it is not excluded that these
institutions request the payment of a fee for the entrance®’®. In consequence, libraries or archives
that belong to private companies are excluded from the exception even if they are accessible to
the public>®,

While in Belgium educational establishments are excluded from the scope of the exception (unlike
the Infosoc Directive), their libraries or archives can invoke such exception. Additionally, the legal

575 The Berne Convention art. 9(2); Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS),
Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, 1869 U.N.T.S. 299, 33 I.L.M. 1197 1994
art.13.

576 Lindner and Shapiro (n 564) 171.

577 See Hendrik Vanhees, Handboek Intellectuele Rechten (Antwerpen : Intersentia 2020).

578 Janssens (n 19) 238.

57% Triaille and others (n 22) 268.

580 Janssens (n 19) 239.
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provision does not make any reference to the private or public character or ownership of the
institution what suggests that private heritage collections are not excluded from the scope of the
exception (as long as no commercial advantage is sought)>2L.

Purposes of the exception

As stated in Article X1.190 (12°), the beneficiary institutions can make reproductions of works only
when aiming at preserving the cultural and scientific heritage. Under Belgian law all works may
fall within the scope of the exception as there is no explicit exclusion in the legal provision of any
category of works, mediums or forms.

Only acts of reproduction are permitted under this exception. As a result, CHIls cannot make their
collections available online relying in this exception. These acts of reproductions must be strictly
limited to the preservation of the works and only when their preservation justify such
reproductions. Nevertheless, the legal provision does not require the urgent need of preserving
a work to allow the institutions to make the reproductions of the work. It is enough that such
reproductions can be justified by the preservation purpose. The age of the work seems irrelevant
in order to justify such reproductions as even works in good condition could still be reproduced
under this exception?2,

The exception does not permit the digitization of the whole collection of a beneficiary institution
since it would go beyond of the ‘limited acts of reproduction’. Nevertheless, the exception under
Belgian law does not impose any restriction on the number of copies that are permitted as long
as they are limited to the ones needed for the purposes of/and justified by the preservation>%,
nor is there any restriction on the form of reproduction. Therefore, it is agreed that analogue or
digital forms of reproductions are allowed. Any migration from any format to another seems to
be permitted under the exception as well*®*. This lack of restrictions leaves CHIs a broad margin
of manoeuvre in this regard. It must be noted that the law does not define the terms of ‘scientific’
or ‘cultural’ heritage.

Additionally, the exception adds two more conditions as the exception shall not ‘not prejudice
the normal exploitation of the work or cause unjustified prejudice to the legitimate interests of
the author’ which is an implicit recognition of two of the three steps of the three-step test.

Particularities

%81 Janssens (n 19) 239.
582 Janssens (n 19) 240.
58 Triaille and others (n 22) 277.
58 Janssens (n 19) 241.
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An interesting provision is included in the second paragraph of Article X1.190.(12°) which states

that ‘the materials produced in this way remain the property of these institutions, which refrain
from any commercial or lucrative use’. Further, the third paragraph of the provision grants the
author the possibility to ‘have access to it, with strict respect for the preservation of the work and
with fair remuneration for the work carried out by these institutions’.

Thus, the Belgian law differentiates among the ownership of the material produced by the acts of
preservation and the exercise of the rights on the work itself. This paragraph originates from the
previous version of the exception where some rightholders needed to get access to the copy of
the cinematographic work in order to exploit their rights>®>. Now this rule has been extended to
include all the beneficiaries of the exception and all the types of works. Yet, the author may not
contravene the preservation activities of the institution when accessing the work and must pay a
remuneration to the institution for the access>®®.

CDSM Directive

Belgium is one of the few EU Member States that published a publicly available draft of the law
implementing the Directive 2019/790, while still under discussion at national level. According to
the last available draft dating from 20 of May 2020, this exception would be replaced for the
following text in order to transpose the new preservation exception introduced by the CDSM
Directive (Article 6)°%’. The preliminary version of the new exception would read as follows:

‘When a work has been lawfully disclosed, the author cannot forbid: (...) the reproduction,
by publicly accessible libraries, by publicly accessible museums, by archives or by
institutions holding a cinematographic or audio(visual) heritage, of:

- works that are permanently in their collections, in any form or on any medium, for
conservation purposes and to the extent that the reproduction is necessary for this
conservation;

- other works, limited to a number of copies determined according to and justified by the
goal of preserving cultural and scientific heritage.

The materials thus produced remain the property of these institutions which refrain from
any commercial or lucrative use. The author will be able to access it, with strict respect for

58 Triaille and others (n 22) 278.
58 Janssens (n 19) 241.
587 See Deliverable 2.1 for a further analysis of the CDSM Directive.
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the preservation of the work, and in return for a fair remuneration of the work done by
these institutions’>88,

Although the adopted version is still awaited>®, this draft already signals the intention of the
Belgian (and EU) legislator to broaden the preservation exception by adding more beneficiaries
that can invoke the exception and by extending the exception to the works that are not
permanently in the beneficiaries’ collections.

6.1.1.2 Research and private study standing in dedicated terminals

The Law>®° of 2005 introduced under Belgian law the exception included in Article 5.3(n) of the
Infosoc Directive with a very similar drafting.

The exception becomes part of the Belgian copyright system in Article X1.190.(13°), which
accordingly, states that the author, once a work has been lawfully disclosed, cannot prohibit ‘the
communication, including by making available to individuals, for research or private study
purposes, of works that are not offered for sale or are subject to a license, and which are part of
the collections of publicly accessible libraries, educational and scientific establishments, museums
or archives which do not seek any direct or indirect commercial or economic advantage, by means
of special terminals accessible in the premises of these establishments’.

This exception seeks to serve the public interest of promoting access to knowledge by stimulating
research and private study. Individuals can consult the digital collections of the specific
institutions in the same manner as their physical collections.

Beneficiaries

The provision explicitly states the institutions that can benefit from the exception, namely,
publicly accessible libraries, educational and scientific establishments, museums and archives.
Libraries are required to be publicly accessible. Although not explicitly required, most of the
doctrine considers that the accessibility requirements, normally through a registration system,

should also apply to educational and scientific establishments®2,

588 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 165.

589 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique
Numérique et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119).

5% L aw of May 22, 2005, on the Transposition into Belgian Law the European Directive 2001/29/EC of May 22, 2001,
on the Harmonization of Certain Aspects of Copyright and Neighboring Rights in the Information Society.

591 Janssens (n 19) 242.
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The statutory provision adds another requirement for the beneficiary institutions. Only the above-
mentioned institutions that do not seek direct or indirect commercial or economic advantage may
rely on the exception. As observed, this requirement does not mean that such institutions must
be of public ownership. Private institutions may fall within the scope of the exception as long as
they do not seek any commercial or economic profit. A payment of an entrance fee is also not
excluded, according to the Directive, ‘if it does not exceed the costs incurred by the library or
archive’??,

Purposes of the exception

The exception allows the beneficiary institutions to communicate works to the public, without
having the authorization of the author, via specifically dedicated terminals located in these
establishments. Although the exception only permits the communication to the public of such
works, the CJEU ruled in the Darmstadt case>® that these institutions are also allowed to digitize
the works in their collections under this exception ‘if that is necessary in order to make them
available to the public on dedicated terminals’>®*. Yet, the exception does not allow to make
copies of the works consulted, neither in the form of printing nor for downloading although
certain copies could be made by relying on other exceptions (such as on private copying or
reprography)>®°.

Further, the legal provision requires that the consultation of works in the beneficiaries’ collections
must be carried out in dedicated terminals located in such establishments. Only computers or
audio and video terminals that the institutions make available can be used for this purpose, while
the use of private devices is excluded. Remote consultation of works is not allowed by this
exception. On top of this, this exception only aims to allow consultation of works made by
individuals for the purposes of research or private study and not for the communication of works
to the general public. As seen, the authorized acts can only be carried out for research and private
study purposes. The concept of research and private study also includes, according to Vanhees,

research carried out for professional purposes>°®.

Given that the statutory provision does not exclude any category of work from the scope of the
exception, it seems clear that all works are eligible. Yet, works must be in the own collections of
the beneficiary institutions. Individuals cannot rely on this exception to consult, for instance,
works from other institutions, any material supplied through online subscriptions or material that
is available on the internet. Works available through interlibrary loans do also not fall under the

592 Triaille and others (n 22) 308.
593 Technische Universitidt Darmstadt v Eugen Ulmer KG (C-117/13) EU:C:2014:2196.
594 Technische Universitdt Darmstadt v Eugen Ulmer KG (C-117/13) EU:C:2014:2196 para 40.
595 Technische Universitit Darmstadt v Eugen Ulmer KG (C—117/13) EU:C:2014:2196 para 51 et seq.
5% Vanhees (n 577) 64.
88



inDICE=
D2.2 Public
scope of the exception®®’. Additionally, for these works to be eligible, they cannot be subject to
licensing conditions or offered for sale as this could entail that there are different terms or
restrictions included in these agreements. According to Janssens, this restriction does not seem
compatible with the mandatory character of all Belgian exceptions>%8,

The Belgian exception does not impose a remuneration to the rightholders for the uses of their
works under this exception.

6.1.1.3 Advertising public exhibitions or public sales of artistic works

This exception did not exist in Belgian law before the adoption of the Infosoc Directive®®®. The
exception allowing acts of reproduction and communication to the public for the purposes of
advertising a public exhibition or sales of works envisaged in Article 5.3(j) of the Infosoc Directive,
was implemented in a similar manner in Article X1.190.(16°) of the CEL.

According to this provision, the author cannot forbid the ‘reproduction and communication to the
public intended to advertise public exhibitions or sales of artistic works, to the extent necessary
to promote the event in question, excluding any other commercial use’.

Beneficiaries

The statutory provision does not impose any restriction on the type of beneficiaries that could
invoke such exception. Yet, museums and auction houses are the ones that should normally make
use of the exception as the exception does not cover any exhibition or sale that have a private
character. Exhibitions and sales must be public, in the sense that they have to be publicly
accessible®%,

Purposes of the exception

Acts of reproduction and communication to the public are only allowed for the purposes of
advertising a public exhibition or public sale of artistic works. Concerning the nature of works
falling within the scope of the exception, only artistic works (that have been lawfully disclosed)
can be reproduced and communicated to the public. No further guidelines are provided in this
regard.

597 Janssens (n 19) 243.

5% Janssens (n 19) 244.

599 |t was introduced by the Law of May 22, 2005, on the Transposition into Belgian Law the European Directive
2001/29/EC of May 22, 2001, on the Harmonization of Certain Aspects of Copyright and Neighboring Rights in the
Information Society.

600 Janssens (n 19) 248.
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The legal provision does not add any restriction on the medium of reproduction and

communication to the public, so one may understand that both digital and physical reproductions

are permitted under the exception. The same applies to the acts of communication to the public

of such reproductions, which allows ‘advertising on television, via web pages and blogs or in
newspapers, magazines and brochures’®!,

The exception is further restricted by the addition of the reference ‘to the extent necessary to
promote the event’. Only those acts carried out to promote such events are justified under the
exception. According to Janssens, some doubts are raised on whether this exception can be used
for the promotion of permanent exhibitions as the choice for the term ‘event’ seems to cover only
a concrete exhibition or public sale®°?,

The uses must therefore be limited to what is needed for the promotion of the event and any
other commercial use is excluded. For instance, other uses such as the promotion of the
organization that manages the event, or any permanent promotion on a website is not permitted
by relying on the exception. The sales of posters used for the exhibition are also not covered by
the exception®3,

6.1.1.4 Text and Data Mining

There is no exception for TDM purposes in the current CEL. However, Belgium (as the other EU
Member States) will need to implement the two TDM exceptions®4 that were introduced in the
CDSM Directive by June 2021.

The last version of the draft Law®® transposing the Directive in Belgium includes, first of all, a
definition of the acts that can be understood as ‘text and data mining’ any automated analysis
technique aimed at analysing texts and data in a digital form in order to generate information,
which includes, but not exhaustively, constants, trends and correlations’ (Article.l.13(10°). The
definition in the draft Law is almost identical to the definition included in the CDSM Directive in
its Article 2(2).

Additionally, the draft text also envisages a definition of research organizations, which accordingly
states that they should be understood as ‘a university, including its libraries, an institute of

601 Janssens (n 19) 249.

602 Janssens (n 19) 248.

603 Janssens (n 19) 249.

604 See Deliverable 2.1 for a further analysis of the TDM exceptions in the CDSM Directive.

605 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 114.
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research or any other entity, having for primary objective conducting scientific research, or
carrying out educational activities that also include scientific research work: a) on a non-profit
basis or in reinvesting all profits in its scientific research; or b) as part of a mission of interest
public recognized by a Member State; in such a way that it is not possible for a company with
influence decisive on this body of benefit from privileged access to results produced by this
scientific research’. However, it seems there are still debates at the national level on the inclusion

of such definition as a definition of such organizations already exist in Belgian law®°®,

The first exception included in Article 3 of the Directive, allows reproductions and extractions
made by research and cultural organizations to carry out TDM of lawfully accessible works and
other subject-matter for the purposes of scientific research®’.

This exception, which has a special importance for CHls, is envisaged in the Belgian draft text as a
new subsection of Article 191 together with the other exceptions addressing uses for educational
and research purposes. These exceptions were initially inserted in Articles X1.189 and X1.190 and
were moved to this Article in 2017%%, The above-mentioned characteristics of the exceptions still
apply to these exceptions (see Section 6.1.1).

Therefore the Belgian legislator has preliminarily decided to introduce the TDM exception for
scientific purposes carried out by research and cultural organizations within Article X1.191/1 by
adding the following text. In this regard, the author cannot forbid, once a work has been lawfully
disclosed, the:

‘reproduction, by research organizations, publicly accessible libraries, publicly accessible
museums, by archives or by heritage institutions cinematographic or sound, to proceed,
for research and scientific purposes, to a search of texts and data on works to which they
have lawful access.

These reproductions of works are stored with an appropriate security level and can be
kept for scientific research, including for verification of search results.

606 See ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de
La Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique
Numérique et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 13-14.

07 CDSM Directive Art.3.

608 | aw of 22 December of 2016 amending certain provisions of Book XI of the Code of Economic Law.
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The author is authorized to apply measures to ensure the safety and integrity of networks
and databases data where the works are hosted, for as far as these measures do not go
beyond what is needed to achieve this goal’®%.

The preliminary version of the TDM exception is similar to the exception in the CDSM Directive.
With regards to the beneficiaries, the Belgian exception is more explicit that the CDMS Directive
as it explicitly states all the organizations, research or cultural organizations that will be able to
benefit from the exception. Yet, there are current debates on whether this exception should also
apply to software or should they be considered as works of literary arts for the purpose of this
exception®10,

Additionally, the CDSM Directive introduces a general exception for TDM purposes that allow
reproductions and extractions of lawfully accessible works and other subject matter. This
exception however can be restricted by rightholders®!?.

The Belgian legislator has preliminary opted to include this general exception within the list of
existing exceptions in Article XI1.190. According to this draft text, the author will not be able to
forbid, once a work has been lawfully disclosed:

‘the reproduction of lawfully accessible works, for the purposes of text and data mining,
provided that the use of these works has not been expressly reserved by the author in an
appropriate manner, in particular by machine-readable processes for content made
available to the public online. These reproductions can be kept as long as necessary for the
purposes of text and data mining’®2,

While debates continue at national level on the implementation of the exception®!3, this draft
version does not divert form the exception established in the CDSM Directive, whose drafting is
very similar.

609 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119).

610 “‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 14.

611 See Deliverable 2.1 for further analysis of the TDM exceptions under the CDSM Directive.

612 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 134.

613 “Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119).
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6.2 Specific regime in respect to particular types of works

6.2.1 Orphan works

In Belgium, the Orphan Works Directive®'* was transposed into the national jurisdiction through
the Law of 20 July of 2015%% although the transposition period was due in October 2014. The
Belgian legislator opted for a similar wording to the EU legal act when implementing the Directive
into Belgian law, which on the one hand, facilitates the ‘harmonization” within the EU Member
States, and on the other hand, does not clarify in Belgian law the ‘grey areas’ of the Directive®®,

The first provision on orphan works in the CEL is found in Article XI1.192/1.1t introduces the
exception to reproduce and communicate to the public orphan works by specific institutions.
Accordingly, this article states that ‘publicly accessible libraries, educational establishments and
museums, as well as archives, institutions holding cinematographic or sound heritage and public
service broadcasting organizations, established in the Member States of the European Union and
of the European Economic Area, in order to achieve the objectives linked to their missions of
public interest, are authorized to use orphan works appearing in their collections in one of the
following ways (...): a) making the orphan work available to the public (...) b) reproduction (...) for

the purposes of digitization, provision, indexing, cataloguing, preservation or restoration’®?’.

Additionally, Chapter 8/1 of the CEL establishes the applicable rules to orphan works.
Types of works

The concept of ‘orphan work’ is defined in Article XI.245/1 which states that an orphan work is a
work or phonogram, ‘of which none of the rightholders has been identified, or, even if one or
more of them has been identified, none of them could be located although a diligent search of
the beneficiaries was carried out and this diligent search has been recorded (...)’".

A work can still be considered an orphan work in cases where there are more than one
rightholders involved and not all of them have been identified or located and, the rightholders
that have been identified and located authorize the beneficiary institutions to carry out the
permitted acts under the exception®'8,

614 See Deliverable 2.1 for a further analysis of the Orphan Works Directive.

615 Law of 20 of July 2020 transposing Directive 2012/28 / EU of the European Parliament and of the Council of 25
October 2012 on certain authorized uses of orphan works.

616 Alain Berenboom and others, Het Belgische Auteursrecht: Artikelsgewijze Commentaar. Huldeboek Jan Corbet; Le
Droit d’auteur Belge Commentaire Par Article. Hommage a Jan Corbet (Fabienne Brison and Hendrik Vanhees eds,
4de herziene druk, Bruxelles : Larcier 2018) 292.

617 Belgian Code of Economic Law Art.X1.192/1.

618 Belgian Code of Economic Law Art.X1.245/1, 2.
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Nevertheless, not all the works can fall under the exception. Only the following works are eligible:

a) works published in the form of books, journals, newspapers, magazines or other
writings which form part of the collections of the beneficiary institutions.

b) cinematographic or audiovisual works and phonograms forming part of the collections
of the beneficiary institutions.

c) cinematographic or audiovisual works and phonograms produced by public service
broadcasting organizations up to and including 31 of December of 2002 and appearing in
their archives, which are protected by copyright or related rights and which are initially
published in a member state of the European Union or, in the absence of publication,
initially broadcasted in a Member State of the European Union®'°,

In the absence of publication or broadcast, works may also be considered orphans when they
were made available to the public by any of the beneficiary institutions, prior rightholders’
consent and assuming that the rightholders would not oppose to the potential uses of the
works®?°, There is no cut-off date for audiovisual works that have not been published or
broadcast®?!.

Finally, works and performances that are embedded, included, or which form an integral part of
the above-mentioned works will also be considered as orphan works.

Beneficiaries

Article X1.192/1 establishes which institutions can benefit from the exception in order to make
specific uses of the orphan works in their collections. These organizations are the following:
libraries, educational establishments and museums, all of them subject to the requirement of
being publicly accessible, and secondly, archives, institutions that hold sound or cinematographic
heritage, and public broadcasting institutions. The latter group of institutions does not have to be
accessible to the public. Nothing is mentioned about the private/public ownership of such
institutions.

However, alike the Orphan Works Directive, these institutions must be located in one EU Member
States or the EEA. These organizations are required to carry out a public interest mission.

Subject matter

619 Belgian Code of Economic Law Art.X1.245/2.
620 Belgian Code of Economic Law Art.X1.245/2, 2.
621 Bertoni, Guerrieri and Montagnani (n 140) 30.
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The exception envisaged in Article XI1.192/1 of the CEL allows the above-mentioned beneficiaries
to carry out certain acts of reproduction and communication to the public in relation to the
orphan works in their collections. Yet, these acts need to be performed only for the purposes of
‘digitization, provision, indexing, cataloguing, preservation or restoration’. This is further
confirmed by Article X1.245/5 by stating that the beneficiary institutions can only make use of
orphan works in order to fulfil their ‘their public-interest missions, in particular the preservation
and restoration of works or phonograms present in their collection and the provision of cultural
and educational access to them’. Some legal scholars indicate that it is not clear whether this
latter reference should be taken as an exhaustive list of activities as it differs from the list of Article
X1.192/1. Yet, it seems that it should not be considered as exhaustive since these institutions
should be able to carry out all the acts needed to comply with their public-interest mission®?2.

It must be noted that, alike the Directive, the CEL allows the beneficiaries to perceive certain
revenues from the uses of the orphan works but only those revenues that cover the costs for the
digitization and the communication to the public of such works. Otherwise, the exception for the
use of the orphan works would be economically prejudicial for the beneficiaries®%.

Importantly, this exception only allows the reproduction and communication to the public of the
orphan works, though it does not allow any re-use made by the general public®?*.

Finally, the institutions need to mention all the rightholders that have been identified when
making use of a work®?>,

Diligent search

According to Article X1.245/1, a work (or phonogram) can be considered orphan only after the
beneficiary institutions have carried out a diligent search and after the results of such search were
recorded in the EUIPO database. Only after fulfilling these requirements can the work acquire the
‘orphan status’.

The diligent search must be carried out in good faith by consulting the appropriate sources for
each category of works before the institution starts using the work®2°.

622 Maxime Lambrecht, ‘Chapter VIII/I Legal Provisions for Orphan Works’ in Fabienne Brison and Hendrik Vanhees
(eds), Het Belgische auteursrecht: artikelsgewijze commentaar. Huldeboek Jan Corbet; Le droit d’auteur belge
commentaire par article. Hommage A Jan Corbet (Bruxelles : Larcier 2018) 580.

623 | ambrecht (n 622) 581.

624 Berenboom and others (n 616) 295.

625 Belgian Code of Economic Law Art.X1.245/5,2.

626 Belgian Code of Economic Law Art.X1.245/3.
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The specific sources to be consulted by the beneficiary institutions have been listed in a Royal

Decree of 2016% classified according to the category of works, e.g. books, newspapers,

audiovisual works or works of art, among others. This list also includes specific databases such as

ARROW and other Belgian sources. The consultation of the sources mentioned in the Decree is

compulsory, yet it is not limited to these sources®?®. However, CHIs may encounter certain

difficulties when accessing these sources as not all the sources mentioned in the Decree may be

accessible to the public. For instance, databases from authors’ societies or CMOs may not be
publicly accessible.

Further, the second paragraph of Article.X1.245/4 states that the diligent search must be carried
out in the Member State (EU or EEA) ‘where the first publication of the work or phonogram took
place or, in the absence of publication, in the Member State where the first broadcast took place’.
For cinematographic works, the diligent search needs to be made in the Member State where the
producer has his permanent residence. For those works that have not been published or
broadcasted but made available to the public with the author’s authorization, the diligent search
must be performed in the place where the organization that made the work available is located.
So as a general rule, unless there is evidence suggesting that some information may be available
in other countries, the place to be carried out the diligent search is the place of first publication
or broadcast.

According to the Directive, and implemented in the CEL, once a work is declared orphan in one
Member State, it is considered orphan in the other Member States®?°. This mutual recognition
mechanism creates a certain ‘EU status of orphan works’®%,

Furthermore, the third paragraph of article X1.245/4 obliges the beneficiary institutions to i) keep
the results of the diligent search, namely, the name of the identified rightholders, the potential
uses of the work and the identification and contact details of the organization concerned, and ii)
to register all this information in the EUIPO database.

The National Library of Belgium was nominated as the competent authority for all the matters
concerning orphan works, serving as the contact point between the EU institutions and the
organizations.

End of orphan-works-status

627 Royal Decree of 17 October of 2016 defining the appropriate sources for carrying out the diligent search of right
holders in order to determine whether a work or a phonogram is orphan works or not.

628 L ambrecht (n 622) 576.

629 Belgian Code of Economic Law Art.X1.245/3,2.

630 Lambrecht (n 622) 573.
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As required by the Directive, the Belgian legislator provides the possibility for rightholders to put
an end to the orphan status of their works®3. This information should be communicated to the
EUIPO in order to be registered in the database.

Compensation

In case the rightholder appears, he or she has the right to obtain a remuneration for the uses of
his works that the cultural organizations have been carried out during his absence. This
remuneration is charged to the institutions that made use of the works®32. A Royal Decree
implements further practical specifications on the sharing of the revenues to the authors or on
the calculations of said remuneration.

It must be noted that the Belgian legislator opted for the use of the term ‘remuneration” which
has been habitually used in Belgian law to refer to the European law concept of ‘fair
compensation’®33,

6.2.2 Out-of-commerce works

The CDSM Directive puts in place, in Articles 8 to 11, a legal framework addressing the legal and
practical problems that CHIs face with OOCWs. For this reason, this part of the Directive is entirely
addressed to CHIs®34, The Directive creates a bifold mechanism for the use of OOCWs by CHils,
which consists of a licensing mechanism in the first place and a mandatory exception in the second
place, in case that CHIs cannot find CMOs, namely that do not fulfil the legal requirements, to
issue these licenses.

In the preliminary draft of the law, the Belgian legislator has opted for implementing these
provisions in the Belgian CEL in different sections. First, it introduces a sub-section in Section 6
dealing with exceptions on OOCWs in Article X1.192/2 and a different section concerning the
licensing system for OOCWs in Chapter 8/1/1.

With regards to the beneficiaries of the new OOCWSs' provisions, the Belgian legislator explains in
its draft law that, while there are certain similarities with other exceptions that address CHls as
well, the beneficiaries of the provisions related to OOWCs are not the same as the ones benefiting
from the orphan works regime or the preservation exception. For the OOCWSs’ uses, only libraries
or museums that are accessible to the public, archives or institutions that custody
cinematographic or sound heritage can make use of the OOWCs under the new provisions.

631 Belgian Code of Economic Law Art.X1.245/6.

632 Belgian Code of Economic Law Art.X1.245/7.

633 Lambrecht (n 622) 584.

634 See Deliverable 2.1 for a further analysis of the provision of out-of-commerce works in the CDSM Directive.
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Educational establishments and public service broadcasting organizations are excluded for both

the use of the licensing system or the exception®®. This exclusion originates from the CDSM
Directive®3®.

Regarding the types of works that could fall within the scope of the OOWCs’ provisions, the
Belgian legislator has suggested to place it in Book |, and more precisely in Article 1.13 of the CEL,
which includes the definitions applicable to Book XI®37. Accordingly, the draft paragraph 12
defines “works, performances, press publications, computer programs and/or databases that are
not or no longer commercially available” as follows:

‘a work, a service, a press publication, a computer program and/or a database of which
can be assumed in good faith that the work, service, press publication, the program
computer and/or database is not available in its entirety for the public, through the usual
commercial channels, after reasonable efforts have been undertaken to verify if it is
available to the public. The limited availability of a work, service, press publication,
computer program and/or database, in second-hand stores, or the theoretical possibility
of obtaining a license, should not be considered as availability to the public through usual
commercial channels (...)".

In addition, in order to determine which OOWCs can fall under the new regime, the draft (not yet
available) Article X1.245/7(4) will most likely follow the provisions of the Directive quasi identically
as explained in the draft law®32,

Licensing regime

As seen, CHIs could enter, in the first place, into a licensing agreement with a CMO in order to use
the OOCWs that are permanently in their collections. The relevant legal provisions, namely
Article.X1.247/1 and 247/2 (not yet available), will establish the conditions of the licensing

635 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 261.

636 CDSM Directive Art.2(3).

637 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 29.

638 ‘The provisions relating to works not commercially available do not apply not to works and / or services that have
been published or broadcast for the first time in a third country outside the European Union or of the European
Economic Area, to works cinematographic or audiovisual whose producer has its registered office or habitual
residence in a third country and works and / or services of third country nationals when the location of the first
edition or distribution or, in the case of cinematographic or audiovisual works, the seat or habitual residence of the
producer. If the management company appointed by the King is however sufficiently representative for this third
country, for example by an agreement of reciprocity, it may however conclude the license’.
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system®3?, However, the Belgian legislator has explained that the licensing agreements will need

to clearly state the permitted uses of the OOWCs under the license and the territorial application

of such license. Given that the Directive allows the application of cross-border licenses by the

creation of a legal fiction®4°, these licenses may cover one or more Member States or even the

whole EU territory. The territorial application needs to be clearly specified in the agreement. In

addition, this provision will also make clear that the CMO entering into the license is obliged to

respect the equal treatment principle for all rightholders, including those ones that are not
represented by the CMO®4L,

In practical terms, it will be difficult for CHIs to actually ascertain whether a specific CMO exists
for the rights and works concerned. As a result, the Belgian legislator has opted for the creation
of a system that will be managed by a CM. This system will represent all the CMOs that exist in
Belgium in order to identify the works and rights concerned that will be subject to licencing with
the CHIs %42, This system will be established by a Royal Decree at a later stage and aims at providing
legal certainty for those parts concerned, namely for CHls. It will facilitate the task of CHIs to know
whether there are CMOs available for a particular type of works and whether they fulfil the
requirements for entering into these licenses. At the same time, the system plans to reduce the
administrative burden by creating a one-single contact mechanism®4,

Exception

In case there are no licenses available due to the absence of a CMO that is sufficiently
representative for the category of works and the rights concerned, CHIs can still make use of the
OOCWs that are permanently in their collections by relying on the exception.

Accordingly, a draft new Article X1.192/2 establishes the exception according to which the author
cannot forbid reproductions or communications to the public when carried out by the
beneficiaries mentioned above for non-commercial purposes of a work that is not commercially
available and that is permanently found in their collections as long as ‘i) the CMO is not designated

639 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 310.

640 CDSM Directive Art.9.

641 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 312.

642 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 259.

643 “Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 313.
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for the rights concerned; ii) the works are made available on non-commercial websites; and iii)the
source and the name of the author or any other identifiable rightholder are indicated, unless this
turns out impossible’.

Additionally, the second paragraph of the draft provision gives the possibility for rightholders to
opt-out from the exception, including when the beneficiary institutions have already started to
make use of the OOCWs. This provision also includes another registration obligation for the
beneficiary institutions, namely the obligation to register certain information, such as the
identification of the OOCWs, in the EUIPO database.

As required by the Directive, the system must provide for an opt-out system in order to give
rightholders the possibility to withdraw. In this context, Article XI.245/7(2), which is still not
available, will determine the manners according to which the rightholders can opt-out of the
system. If this is the case, the CMO will need to stop issuing the licenses concerning his works and
will inform the CHI. In this case, the author will be able to ask for remuneration for his works' use
to the CMQ®%44,

The Draft Article X1.245/7/5, still not available, will provide for the publicity measures as required
by Article 10 of the CDSM Directive. Such information will be registered in the new database for
OOCWs of the EUIPO and will be publicly available.

6.2.3 Works of visual arts in the public domain

Article 14 of the CDSM Directive states that the digital reproductions of works of visual art in the
public domain should not be subject to copyright or related rights unless this reproduction is
original in the sense that it could qualify for copyright protection on its own®*>,

However, the Belgian legislator has decided (so far) not to explicitly transpose this provision into
national law®® given that the principle reflected in the Directive is already implicitly stated in the
Belgian copyright system. The Belgian copyright laws already foresee the principle according to
which the copyright or related rights protected works will fall in the public domain once the period
of protection expires. Therefore reproductions made after that period are not subject to the
rightholders’ prior authorization. Further, as explained in the draft law, Article.Xl.165 states that

644 “Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 315.

645 See Deliverable 2.1 for a further analysis of article 14 of the CDSM Directive.

646 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 41, 222-223.
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original creations of literary and artistic works are protected by copyright. As a result, any material
originated through the reproduction of a work of visual art in the public domain and that is original
by itself, can give rise tol a different work and consequently be protected by copyright. On the
contrary, any material originated from a reproduction of these works will not be protected unless
it is original.

In consequence, the Belgian legislator has decided that including such explicit provision would
only generate confusion and would jeopardise legal certainty given that all these principles apply

to all categories of works and not only are they applied to works of visual arts®’.

6.2.4 Non-original photographs

The Term Directive®®® not only harmonizes the copyright terms of protection within the EU
Member States but also the material scope of an ‘artistic work’ with regards to photographs. In
this regard, the Term Directive harmonizes its position at least for those original photographs that
satisfy the criterion of originality.

Besides, the Directive offers the possibility to the Member States to provide ‘for the protection of
other photographs’®#°. The Directive refers to those photographs that are not original within the
meaning of the Directive. Therefore, the protection of non-original photographs has wholly been
left to the Member States' discretion whom may introduce a neighbouring or related right to
protect these photographs. The Directive also remains silent on the duration of this potential
protection. Thus, this matter remains unharmonized.

Under Belgian law, photographs can only be protected by copyright as long as they are original
because they constitute the author’s intellectual creation. This is established in Article XI.166.5 of
the Belgian CEL, which states that ‘the term of protection for photographs which are original, in
the sense that they are an intellectual creation specific to their author, is determined in
accordance with the preceding paragraphs’.

On the other hand, the Belgian legislator decided not to make use of the possibility provided by
the Term Directive and has not introduced any neighbouring right for the protection of
photographs that do not achieve enough original character to be granted copyright protection.

647 ‘Avis Du Conseil de La Propriété Intellectuelle Du 19 Juin 2020 Concernant La Transposition En Droit Belge de La
Directive 2019/790/UE Du 17 Avril 2019 Sur Le Droit d’auteur et Les Droits Voisins Dans Le Marché Unique Numérique
et Modifiant Les Directives 96/9/CE et 2001/29/CE’ (n 119) 222-223.

648 See Deliverable 2.1 for a further analysis of the Term Directive.

649 Directive 2011/77/EU of the European Parliament and of the Council of 27 September 2011 amending Directive
2006/116/EC on the term of protection of copyright and certain related rights 2011 Art.6.
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6.2.5 Databases

As seen, the Database Directive aimed at harmonizing the rules of protection for databases at the
EU level and at clarifying the protection for databases®®. At the EU level, databases can be
protected by copyright protection and by a so-called sui-generis right.

In Belgium, the Database Directive was transposed into Belgian law through a separate 1998
Law®>! while the provisions concerning the copyright protection of databases were introduced
into the copyright law. With the codification into the Code of Economic Law, all provisions are
now in this text.

A definition of a database is provided in Article.l.13.6 of the CEL, according to which a database is
‘a collection of works, data or other independent elements that are systematically or methodically
ordered and are separately accessible by electronic means or in another form’. This definition
imposes three cumulative conditions for a database to be considered as such: i) it must constitute
a collection of works, data or other independent elements; ii) it must be systematically ordered
and iii) it must be separately accessible by electronic means or any other form. Databases can be
in a digital or tangible form. A website, a blog or the extensive datasets created by the big data
can be considered databases®2. The source of the data of the database is not relevant to ascertain
whether a database should be considered as a database.

Copyright protection

Article. X1.186 of the CEL introduced a provision related to the copyright protection of databases
and set out its conditions of protection. As such it establishes that ‘databases which, by the choice
or by the arrangement of material, constitute an intellectual creation of the author are protected
as such by copyright’. Thus, databases that are original in the sense of the author’s intellectual
creation qualify for copyright protection. No other criteria should be taken into account.

In addition, alike the Directive, the second paragraph of such provision states that the copyright
provision does not extend to the content, data or any other element included in the database and
it exists without prejudice of any other exclusive rights lying in the content of the database. Hence
the copyright protection on the database does not add or remove any protection to the content
of the database®3.

650 See Deliverable 2.1 for further analysis of the Database Directive.
651 Law of 31 August of 1998 transposing into Belgian law the European directive of 11 March 1996 on the legal
protection of databases.
652 Depreeuw (n 285) 985.
653 Jean-Paul Triaille, ‘Specific Provisions on Databases’ in Fabienne Brison and Hendrik Vanhees (eds), Het Belgische
auteursrecht: artikelsgewijze commentaar. Huldeboek Jan Corbet; Le droit d’auteur belge commentaire par article.
Hommage A Jan Corbet (Bruxelles : Larcier 2018) 183.
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In practice, the requirement of originality has often led to deny copyright protection to databases.
According to Triaille, this is due to the concept of the ‘choice of material’. In other words, if the
producer tends to arrange them in the most exhaustive manner possible, no selection is made.
Secondly, with regards to the ‘arrangement of material’, the database should be structured in the
most logical way facilitating people to find it, so making it ‘less original’. In this regard, the Belgian
courts have frequently denied copyright protection to databases such as ‘telephone directories,

lexicons, wine cards, lists of suppliers, collections of legal texts, etc.5>%.

The author of the database that qualifies for copyright protection is the person the creator of the
database. Yet, there is a derogation from the general rule in Article.X1.187 of the CEL that states
that ‘unless there is a contractual or statutory provision to the contrary, only the employer is
presumed assignee of the economic rights relating to the databases created, in the non-cultural
industry, by one or more employees or agents in the exercise of their functions or according to
the instructions from their employer’®>>.

Sui generis protection

Apart from the copyright protection, the Database Directive granted those databases that are not
original enough to qualify for a sui-generis right®>®. This exclusive right is envisaged in the CEL in
its Title 7 that relates to databases.

Similar e to the Directive draft, the Belgian Code grants the right to the database producers which
‘apply to databases regardless of their form, where the obtention, the verification or the
presentation of the content attests a qualitative or quantitative substantial investment’®>.

This right applies independently of any other protection of the database under copyright or other
exclusive right. It exists without prejudice of any existing right, e.g. copyright or related right,
trade secret or personal data®?, in the content, data or element of the database.

Beneficiaries

Under Belgian law, this sui-generis right is granted to the producers of the database®®. The
producer of the database enjoys an exclusive right that mainly protects the investment made in
the database.

654 Triaille (n 653) 184.
655 Belgian Code of Economic Law Art.X1.187.
656 Database Directive Chapter Ill.
657 Belgian Code of Economic Law Art.X1.306.
658 Depreeuw (n 285) 985.
659 Belgian Code of Economic Law Art.X1.307.
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Scope of protection

The sui generis right is granted to a database when it is the result of substantial, qualitative or
guantitative investments that aim at the obtention, control or presentation of the content. No
formalities are required to obtain the sui-generis protection. This protection is aimed at the
protection of investment in the creation of databases. Similar to the Directive, the Belgian law
refers to the ‘substantial investment’ which is measured in relation to the human, financial or
technical investment. The investment can be assessed quantitatively if possible, but also
qualitatively, e.g. an intellectual effort®®, This investment must be aimed at the obtention,
verification and presentation of the data.

According to Article X1.307 of the CEL, the producer has the right to ‘prohibit the extraction and/or
reuse of all or part, qualitatively or quantitatively substantial, of the content of his database’.

The concepts of extraction and re-use are defined in the third and fourth paragraph of Article 1.17,
in similar terms as the Database Directive:

‘Extraction: a permanent or temporary transfer of all or a substantial part of the content
of a database to another medium by any means or in any form whatsoever; public lending
is not an act of extraction’.

‘Reuse: any form of making available to the public all or a substantial part of the content
of the database by distribution of copies, by rental, by online transmission or in other
forms; public lending is not an act of reuse’.

A mere consultation of the database is not restricted under the rights of extraction and re-use
granted to the database producer unless for the said consultation making a copy of the database
would be required®®?. The producer of the database can only prohibit the extraction or re-use of
the database when it concerns ‘all or a substantial part’ of the database. This means that
‘unsubstantial parts’ — e.g. individual items of the database can always be extracted and/or re-
used by lawful users for any purpose.

However, the exception to this rule is stated in the second paragraph of Article X1.307 CEL. The
use of non-substantial parts of the database cannot cause any prejudice to the legitimate interests
of the producer of the database. In addition, if the user repetitively extracts or re-use the non-
substantial parts of the database, the producer can also exercise his rights®®? as stated in the
Belgian code: ‘repeated and systematic extractions and/or re-uses of non-substantial parts of the

660 Depreeuw (n 285) 987-988.
561 Depreeuw (n 285) 995.
562 Depreeuw (n 285) 997.
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content of the database are not permitted when they are contrary to the regular operation of the
database or cause undue prejudice to the legitimate interests of the producer of the database’.

Term of protection

Alike the Directive, the duration of the right of the database’s producer lasts 15 years after the 1°
January of the year immediately following the completion of the database®3. However, in cases
where a database is made available to the public before the expiration of the 15 years, the
protection will expire 15 years after the database was first made available to the public.

In addition, the Belgian Code (alike the Database Directive) provides that when any modification
is made to the database, a new period of protection to the new database can be assigned as long
as such modification is ‘qualitatively or quantitatively substantial’®®*. Yet, no new term of
protection is granted to the older version of the database®®. Finally, it is stated in the fourth
paragraph of such provision that the producer of the database bears the burden of proof
regarding the date of the completion of the database.

6.3 Other copyright matters in a nutshell

6.3.1 The public lending derogation

In Belgium, the lending (and rental) right is provided to the author through a broad conception of
the Article.XI.165 that refers to the reproduction right of the author. According to the statutory
provision, ‘the right also includes the exclusive right to authorize rental or loan’. Therefore in
principle the author’s consent is needed for any loan of his works.

Article 6(1) of the Rental and Lending Directive establishes a derogation of the authors’ exclusive
lending right in order to allow libraries to lend books without the copyright owners’ consent as
long as the authors and other rightholders obtain a remuneration for such lending®®®.

Belgium did not transpose all the requirements for the public lending derogation in time which
led the European Commission to bring a case to the CJEU®®’. As a result, the Belgian legislator
opted to introduce a compulsory license with the right to compensation for rightholders®8,

663 Belgian Code of Economic Law Art.X1.309.

664 Belgian Code of Economic Law Art.X1.309.3.

665 Depreeuw (n 285) 1003.

666 See Deliverable 2.1 for further analysis of the Rental and Lending Directive.

867 Commission of the European Communities v Kingdom of Belgium (C-433/02) EU:C:2003:567.
668 Janssens (n 19) 283.
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Consequently, the exception to the exclusive lending right of the author is included in

Article.X1.192 according to which ‘the author may not prohibit the loan of literary works,

databases, photographic works, scores of musical works, sound works and audiovisual works

when this loan is organized for educational and cultural purposes by institutions recognized or
officially organized for this purpose by the public authorities’.

Accordingly, the author cannot oppose to the lending of his works made by certain institutions
when two conditions are met. First, the loan must be organized for educational or cultural
purposes and, second, the loan must be carried out by an institution that is officially recognized
for such purposes by the government.

Beneficiaries
To our knowledge, there is not currently a list of beneficiaries of the public lending derogation®®°,
Types of works

Literary works, databases, photographic works, scores of musical works, sound works and
audiovisual works can be subject to a loan. On the contrary, authors of works of visual arts retain
the exclusive right of prohibiting the loan of their works®’?, as established in the Directive®’?.
Computer programs are also excluded from the public lending derogation®’2.

For e-books, the situation is still not clear although the CJEU ruled in the VOB case®’3 that the
concept of ‘lending’ within the meaning of the Directive also applied to lending of copies of digital
books under the model ‘one copy, one user’®7467>, According to the Court, these operations should
be regarded as having the same characteristics as lending printed books®’. Therefore, libraries
could, under the public lending derogation, provide e-lending as long as authors are remunerated
for the use of their works.

569 Article 2.3 of the Royal Decree of 13 December 2012 relating to remuneration for public lending and withdrawing
the Royal Decree of April 25, 2004 relating to remuneration rights for public lending of authors, performers,
producers of phonograms and producers of refers to the Law of 1994 which has been abolished by the Law of 19
April of 2014 .

670 Dirk Voorhoof, ‘Loans of Works’ in Fabienne Brison and Hendrik Vanhees (eds), Het Belgische auteursrecht:
artikelsgewijze commentaar. Huldeboek Jan Corbet;Le droit d’auteur belge commentaire par article. Hommage A Jan
Corbet (Bruxelles : Larcier 2018) 283.

671 Rental and Lending Directive Art.3(2).

672 Belgian Code of Economic Law Art.X1.298.

573 Vereniging Openbare Bibliotheken v Stichting Leenrecht (C—174/15) EU:C:2016:856. (n 339).

574 Vereniging Openbare Bibliotheken v Stichting Leenrecht (C—174/15) EU:C:2016:856. (n 339) para 52.

675 See Deliverable 2.1 for further analysis of e-lending.

576 Vereniging Openbare Bibliotheken v Stichting Leenrecht (C—174/15) EU:C:2016:856. (n 339) para 53.
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With regards to audio or audiovisual works, the Belgian legislator opted for the introduction of a
‘grace period’ according to which the loan can only be carried out two months after the
distribution of the work to the public®”’. In doing so, the Belgian legislator wanted to avoid that
providers of LPs, DVDs or CDs could suffer a higher economic damage from the public lending. In
order to find a correct balance between the users, the rightholders and the beneficiary
institutions, the Belgian legislator introduced the possibility of shortening or enlarging this period
by a Royal Decree for phonograms or cinematographic works®72.

Additionally, the third paragraph of Article X1.192 establishes an exception for the exclusive
distribution right of authors. While this right is normally only exhausted within the EU, this
provision allows the beneficiary institutions to import copies of literary works, databases,
photographic works and sound or audiovisual works as well as sheets of musical works’ which
have been distributed outside the EU but not yet in the EU territory. This importation of works
can be carried out provided that it is only carried out for purposes of public lending for educational
or cultural purposes and as long as it does not relate to more than five copies or scores of the
work’. The Belgian legislator wanted to allow these institutions to import certain copies of works
that may not have a high direct public interest, for public lending®”°.

Compensation

The public lending derogation gives rise to a right of compensation for the authors of whom works
have been loaned®®. The delay of the transposition of the compensation requirement in Belgian
law led to an infringement case that the European Commission brought to the CJEU®8,

The calculation of the remuneration system has been subject to certain debates in Belgium. At
the beginning, a Royal Decree of 20045 stated that the actual calculation was exclusively based
on the ‘number of borrowers annually registered to the lending institutions’. Moreover, if a
person was registered to more than one institutions, the amount of the remuneration had to be
paid only once®,

This situation led to make that Vewa, the Belgian CMO, requested the annulment of such Decree
to the Belgian Council of State as it considered that the Royal Decree contravened the Rental and

677 Belgian Code of Economic Law Art.X1.192.2.

678 Voorhoof (n 670) 285.

673 Voorhoof (n 670) 286.

680 Belgian Code of Economic Law Art.X1.243.

581 Commission of the European Communities v Kingdom of Belgium (C-433/02) EU:C:2003:567 (n 667).

682 Royal Decree of 25 April 2004 on the remuneration rights for public lending of authors, performers, producers of
phonograms and producers of first fixations of films.

583 Enrico Bonadio and Marco Bellezza, ‘Exceptions to Public Lending Rights and Authors’ Remuneration: The ECJ in
Vewa v Belgium’ (2011) 6 Journal of Intellectual Property Law & Practice 768, 768.
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Lending Directive. The CJEU ruled that the obligation to pay the remuneration to the authors
originates from the making available of works by the public establishments and not by the actual
number of loans made by the persons registered in such institutions. In addition, it stated that
the establishments in charge of the loans should pay the remuneration®. With regards to the
criteria for the quantification of the remuneration, the CJEU ruled that the number of borrowers
registered in an institution is relevant but it is not the only criterion to take into account and that
the Belgian Royal Decree did not take into account the ‘the number of works made available to
the public’®®. This judgement determined therefore that the Belgian Royal Decree was
incompatible with the EU copyright law and therefore the Belgian system had to be modified
accordingly®8®,

The (new) current Article XI.244 establishes that the calculation of the remuneration will be
established by a Royal Decree according to which the remuneration system can be calculated
based on i) the volume of the lending institution's collection; and or ii) the number of loans per
institution. The remuneration system is managed by the Belgian CMOs.

Nevertheless, the CEL does establish certain rules on the distribution of the remuneration among
rightholders. Accordingly, Article XI.245 states that 70% of the remuneration perceived should be
distributed to the authors while 30% of the remuneration will be provided to the publishers.

Importantly, due to the fact that the Belgian public lending right also includes sound and
audiovisual works, the author, the performer and the producer of such works are also entitled to
remuneration®®’,

Exemption to compensation

Article XI.244 also established the possibility to exempt certain institutions from the payment of
the remuneration (as provided in the Directive). In this regard, Article 5 of the Royal Decree of
2012588 exempts the following institutions from the obligation to remunerate rightholders from
their public lending:

584 Vereniging van Educatieve en Wetenschappelijke Auteurs (VEWA) v Belgische Staat (C-271/10) EU:C:2011:442 (n
355) para 23.

585 Vereniging van Educatieve en Wetenschappelijke Auteurs (VEWA) v Belgische Staat (C-271/10) EU:C:2011:442 (n
355) paras 39-40.

58 Bonadio and Bellezza (n 683) 769.

687 Belgian Code of Economic Law Art.X1.243(2).

688 Royal Decree of 13 December 2012 relating to remuneration for public lending and withdrawing the Royal Decree
of April 25, 2004 relating to remuneration rights for public lending of authors, performers, producers of phonograms
and producers of Art.5.
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‘1. Educational establishments officially recognized or organized for this purpose by the
public authorities;

2. Scientific research institutions recognized or officially organized for this purpose by the
public authorities;

3. Health care institutions recognized or officially organized for this purpose by the public
authorities;

4. Officially recognized institutions created for the benefit of the blind, visually impaired,
deaf and hard of hearing’.

6.3.2 Moral rights

As explained above, while moral rights are not harmonized at EU level®®, they are enshrined (at
least two of them — the right of attribution and the right of integrity-) in Article 6bis of the Berne
Convention®. Besides these two rights, other moral rights may be introduced in national
jurisdictions.

In Belgium, moral rights are envisaged for authors in Section 2 of Article XI.165. The statutory
provision confirms, first, the inalienable character of the moral rights which are closely linked to
the author’s personality. In general terms, these rights cannot be waived or relinquished as
explicitly stated by the second paragraph of this provision ‘the overall waiver of the future
exercise of this right is void’. Yet, this statement is more complicated than it seems at first sight.
It does not mean that certain agreements in this area would not be allowed since this provision
could be read a contrario, in the sense that a well-defined consent for the exercise of a moral
right could be valid®®. Nevertheless, it is commonly agreed that the rule stated in this provision
does not allow the author to renounce the moral rights in a definitive, global, imprecise and/or
ex ante manner®%?,

Types of moral right
The right of disclosure or divulgation

The first right that is mentioned in Article.X1.165.2 is the right of disclosure which mainly grants
the author the right to decide on the disclosure of his work to the public. This right is fundamental

689 See Deliverable 2.1 for a further analysis of moral rights at international level.
6% The Berne Convention Art.6bis.
91 Gotzen (n 416) 67.
92 Marie-Christine Janssens and JF Puyraimond, ‘Moral Rights’, 20 ans de nouveau droit d’auteur 20 jaar nieuw
auteursrecht (ANTHEMIS 2015) 139.
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and irrevocable. The decision to disclose the work to the public belongs solely to the author and
can only be exercised once for the same work as it is exhausted in the first use. Yet, this right can
be exercised at the same time that an exploitation right, e.g. with the publication of a book. This
right can nevertheless also be exercised in a future moment. For instance, in cases of future works,
the disclosure of the work will only be exercised once the work is completed and at the time the
author considers it is ready to be delivered or disclosed®®3.

The attribution right

The attribution (or paternity) right is introduced in Article XI.165.2 of the CEL which reads as
follows ‘ the author has the right to claim or refuse the authorship of the work’. This provision
confers upon the author the right to be connected with his work as its creator. This right also
prevents third parties from false attribution of the work. In addition, according to the CEL, the
right of attribution is inalienable which therefore does not allow the author to waive the right of
attribution of his work. He always will be considered the author of his work. Certain rules however
apply with regards to third parties for works that are anonymous or are known under a
pseudonymous.

The right of respect (the right of integrity)

The right of integrity is recognized in Belgian law in the last two paragraphs of Article.Xl.165.2:
‘the author has the right for his work to be respected allowing him to oppose any modification
thereof’.

As seen, the right of integrity confers upon the author the right to oppose any modification of the
work which would alter the integrity of the work. The modification can be material of nature,
which can be of any type, e.g. making any additions to the work, shortening the work or any
modification that can affect the integrity of the work. The author does not need to demonstrate
any damage to be able to oppose a modification of his work. As stated by the Court of Cassation,
the right of respect also gives the right to the author to oppose non-material modifications of the
work that may affect the ‘spirit of the work’®%*,

This right, as the other moral rights in Belgian law, is inalienable. However, the exercise of this
right cannot prevent the author from making specific agreements with a third party in order to
make certain agreed changes on the work®%.

693 Gotzen (n 416) 68.
594 Belgian court of Cassation 8 of May 2008, AM 2009 (n 446).
695 Gotzen (n 416) 70.
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The second part of the right of integrity provides an exception to the rule, according to which
‘notwithstanding any waiver, the author retains the right to oppose any deformation, mutilation
or other modification of this work or any other attack on the same work, which is prejudicial to
his honour or his reputation’®®®. Hence in cases when the author has agreed to a particular waiver,
he will always keep the right to oppose any deformation, mutilation or any other modification of
the work that may cause him a prejudice to his honour or reputation. It will therefore never be
possible to introduce a clause in any agreement that accepts a modification of the work that
violates his honour or reputation®®’.

An excessive resistance from the author when exercising this right could lead to be considered as
an abuse of law. As Janssens explains, one of the main evolutions within the last years in relation
to moral rights is the introduction of concepts such as the ‘abuse of law’ or the ‘proportionality
of the legitimate interests’. This means that the author does not have absolute disposal of moral
rights. Additionally, it should be considered whether the author pursues other objectives, e.g.
economical advantage®,

Term of protection

The moral rights in Belgium have the same duration as the economic rights as stated in Article.
X1.166 establishing that ‘copyright continues for seventy years after the author's death for the
benefit of the person he has designated for this purpose or, failing that, his heirs in accordance
with Article XI1.171’. While the CEL is not crystal clear to the duration of moral rights, it seems that
the intention of the Belgian legislator was to adjust the moral rights’ duration with the duration
of the economic rights, namely, 70 years after authors’ death. This conclusion is inferred from the
reference to ‘copyright’ that was introduced in the law which involves both the economic and the
moral rights®®°. Also the doctrine in Belgium agrees that the duration of moral rights in Belgium is
the same as the economic rights’?°,

Importantly, Article XI.171 of the Belgian CEL makes a division between economic rights and moral
rights for the exploitation of the exclusive rights after the authors’ death. Accordingly, the second
paragraph of this provision states that ‘after the author's death, the rights determined in Article
XI.165,2, are exercised by his heirs or legatees, unless he has designated a person for this
purpose’. These persons will exercise the moral rights in the name of the author and will need to
act in accordance with the will and views of the author and in his interest’°%,

6% Belgian Code of Economic Law Art.X1.165.2.
97 Gotzen (n 416) 70.

698 Janssens and Puyraimond (n 692) 141.

699 Gotzen (n 416) 72-73.

700 Janssens and Puyraimond (n 692) 138.

701 Berenboom and others (n 616) 101-102.

111



inDICE=

D2.2 Public
6.3.3 Adaptation right

The adaptation right is an exclusive economic right that provides the authors the right to control
the transformation of his work, generally into another type or presentation of the work. As seen,
neither the right of adaptation nor the right of translation have been harmonized at EU level”?2.
However, they remain applicable in the Member States as a consequence of the application of
the Berne Convention’%,

In Belgium, the right of adaptation is included in the exclusive right of reproduction as stated in
Article.X1.165.1 of the CEL which explicitly states that ‘this right includes in particular the exclusive
right to authorize its adaptation or translation’. The adaptation of a work could be defined as the
reproduction of a work into ‘another form, another genre or another language’’%*. Therefore, any
modification of the work and of the reproduction of the work must be authorized by the author
of the original work. When the changes made to the (reproduction of the) work lead to the
creation of an independent original work, the author of the new work will also enjoy copyright
protection. The author of the new work will need, however, the consent of the author of the
original work.

The translation right works in a similar manner. Only the author of a written work can authorize
its translation. When a translator has the permission of the author of the work, the translator can
also obtain a copyright protection as long as it meets the criterion of originality’.

Term of protection

As the adaptation right is considered part of the reproduction right in Belgian law, it enjoys the
same term of protection, namely, 70 years author’s post mortem?”°,

Particularities

For its importance for transformative re-uses of works and for the inDICEs project, it is worthy of
mentioning the ‘right of destination’. This right exists in the Belgian copyright system (and in
French law), although it is a doctrinal and jurisprudential conception and not a legal notion. The
right of destination also forms part of a broad conception of the reproduction right recognized by
the Court of Cassation’?’.

702 See Deliverable 2.1 for a further analysis of the adaptation right at EU and international level.

703 The Berne Convention Art.12.

704 Julien Cabay and Maxime Lambrecht, ‘Remix Prohibited: How Rigid EU Copyright Laws Inhibit Creativity’ (2015) 10
Journal of Intellectual Property Law & Practice 359, 363.

705 Gotzen (n 416) 54.

706 Belgian Code of Economic Law Art.XI.166.

707 Belgian Court of Cassation 19 January 1956, Pas 1956, I, 484.
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The right of destination is defined as the right of the author to prohibit certain uses of
reproductions of his work. This right is entrusted in the principle that if an author owns the
reproduction right, he must also have the possibility to determine how the reproductions will
reach the public’®. Therefore, once the reproduction is made, the author can oppose any making
available of the work to the public that does not respect his initial will. For instance, a photograph
intended for the press cannot be used for advertising in a shopping window’%, Yet, for this right
to be infringed by a third party, the infringement needs to be done under reasonable
circumstances according to which the author had to communicate the specific destination of the
reproductions of his works.

Although criticized by certain scholars’!%, the Cassation Court of Belgium considered that the
integration of a sculpture into another conceptual artwork by ‘surrounding the statue with a
ribbon bearing the word ‘Kijkverbod’ (‘Viewing prohibited’)’”!! infringed the destination right of
the author of the sculpture as the work was determined to be displayed in the public space and
not to be part of the other work.

6.4 Other rules on matters relevant for CHils

6.4.1 Protection of public domain/cultural heritage
Posthumous works

Often the authors do not get to publish their works before their death. When the publication of
awork is made after the author’s death, they are referred to as posthumous works and are usually
granted a different duration of protection due to their unique characteristics.

In Belgian law, if a work is communicated to the public before the expiration of the duration of
copyright protection, namely during the 70 years after the authors’ death, the assignees will
continue the normal exploitation for the rest of the copyright protection.

However, the Belgian law grants a different protection once a work has been communicated to
the public after the expiration of the copyright protection. This is stated in Article.166.6, according
to which, ‘anyone who, after the expiration of the protection by copyright lawfully publishes or
communicates lawfully to the public for the first time a work not previously published, enjoys

708 B Michaux and P Campolini, ‘Le Droit de Destination : Un Appendice Davantage Qu’un Droit Specifique’ (2010)
no:2010 Auteurs & Media 494.
709 Gotzen (n 416) 54.
710 Michaux and Campolini (n 708) 494.
711 Cabay and Lambrecht (n 704) 364.
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protection equivalent to that of the economic rights of the author’. This protection is granted to
anyone who publishes or communicates the work to the public lawfully. While this is not exactly
a copyright but a neighbouring right, the person that makes the investment and effort to
communicate the work to the public will enjoy a similar kind of protection. This right is not granted
to the rightholders that by law have the right to enjoy the copyright protection after the authors’
death but to anyone that publishes or communicates the work to the public. This kind of provision
is normally provided to benefit the investment of a person that makes the effort in order to
‘stimulate the editions of old works’’12.

The term of protection of this right is 25 years from the moment that the work was lawfully
published or lawfully communicated to the public for the first time”*3,

6.4.2 Open Data Directive

At the time of drafting these lines, there is no any draft law available implementing the Open Data
Directive in Belgium.

*Acknowledgements
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712 Gotzen (n 416) 75.
713 Belgian Code of Economic Law Art.X1.166.6.
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7 Annex Il = France

7.1 Copyright-related provisions

7.1.1 Exceptions and limitations

The formal implementation in France of the Infosoc Directive’'* was accomplished by the Law of
1 August 2006 on Copyright and Related rights in the Information Society’*> which introduced or
revised certain exceptions and limitations, implemented the new rules on TPMs and DRMs and
reinforced penalties for criminal infringement’!®. These provisions amended the French
Intellectual Property Code of 1992 followed by other copyright-related amendments made by
subsequent laws. The IP Code has been last modified by the Decree 2020-9467Y” modifying the IP
national authority.

Exceptions and limitations of the French droit d’auteur system are stated in Articles L-122-5 for
author’s rights and 211-3 related to neighbouring rights.

7.1.1.1 Preservation exception

The preservation exception had not been introduced by the French legislator before the
implementation of the Infosoc Directive, which establishes the following: ‘the reproduction of a
work and its representation carried out for conservation purposes or intended to preserve the
conditions of its consultation for purposes of research or private study by individuals, on the
premises of the establishment and on dedicated terminals by libraries accessible to the public, by
museums or by archives, provided that these do not seek any economic or commercial
advantage’’18,

Beneficiaries

Article L-122-5,8° introduces the exception for conservation purposes made by museums,
archives or libraries that are accessible to the public. The reference to ‘publicly accessible libraries’
does not mean that the library must publicly owned but it only refers to the actual possibility of

714 See Deliverable 2.1 for further analysis of the Infosoc Directive.
715 .01 n° 2006-961 du ler aolt 2006 relative au droit d’auteur et aux droits voisins dans la société de I'information.
716 Lindner and Shapiro (n 564) 350.
717 Décret n° 2020-946 du 30 juillet 2020 relatif a la désignation de I'Institut national de la propriété industrielle en
tant qu’organisme unique mentionné a l'article ler de la loi n® 2019-486 du 22 mai 2019 relative a la croissance et la
transformation des entreprises.
718 French IP Code art. L-122-5, 8.
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the public to get access to the library. Libraries of a private nature could also benefit from the

exception as long as the library is publicly accessible regardless its private or public ownership.

However these kind of institutions could be limited in the use of the exception as they cannot
pursue any commercial profit’®°.

In addition, the beneficiaries being able to benefit from the exception is extended by a particular
provision of the French Heritage Code’?° regulating the cultural institutions to those institutions
in charge of the legal deposit. These institutions are allowed to make reproductions of works for
the collections and for the conservation of specific works’??,

Despite the introduction of educational establishments in the Infosoc Directive, the French
legislator did not opt for the inclusion of these institutions in the national implementation of the
exception, being then excluded from the exception.

Purposes of the exception

The exception allows for reproduction and ‘performance of works’ for preservation purposes.
Unlike the Infosoc Directive, the French exception also allows for the ‘performance of works’
which clearly goes beyond the scope of the exception in the Directive, which only affects the
reproductions right. Yet, the ‘performance of works’ is limited by the fact of the purpose of the
exception, as it can only be authorized when aiming at the preservation of works’?2.

With regards to the conservation purposes, it is generally accepted that the creation of copies of
works in order to avoid the loss or deterioration of the original works are allowed under the
exception. Making copies of the works in order to preserve them correctly due to the different
evolution of technology is also contemplated under the exception’?3. For instance, if a written
work is fixed in a tangible format, the exception allows the beneficiaries to make copies through

719 Alleaume (n 17) 28.

720 French Heritage Code (last modified in January 2020) L-131-1.

721 French Heritage Code (last modified in January 2020) L-131-2 ‘Printed, graphic, photographic, sound, audiovisual,
multimedia documents, whatever their type technical process of production, edition or distribution, are subject to a
compulsory deposit, called a deposit legal, as long as they are made available to the public. However, documents
intended for a first exploitation in cinematographic theatres are subject to the obligation of legal deposit when they
have obtained the cinematographic exploitation visa provided for in Article L. 211-1 of the Cinema and the animated
image Code. Software and databases are subject to the obligation of legal deposit when they are updated, available
to a public by the distribution of a material medium, whatever the nature of this medium. Signs, signals, writings,
images, sounds or messages of any kind are also subject to legal deposit as communicated to the public by electronic
means’.

722 Triaille and others (n 22) 273.

723 Alleaume (n 17) 27.
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photocopying, scanning or photographs, among others, in order to ‘safeguard the access’ to the
work’24,

The beneficiary institutions are also allowed to make copies of the works in both physical and
digital format’?>. For the latter, works in a digital format, e.g. a DVD , the law allows making
reproductions in other similar formats e.g. copying it in a USB or another digital format. However,
these institutions cannot rely on the exception with the objective of increasing their catalogue,
e.g. making copies of works obtained through interlibrary loans or as a record of TV works. The
only objective of the exception is the conservation of the work.

Contrary to the provision of the Infosoc Directive, the French one does not impose that the works
whose reproductions are allowed under the exception must be in the permanent collections of
the beneficiary institutions. Hence, the French law ‘s scope of the exception is certainly broader
than the Infosoc Directive. Yet, this ‘risk’ is mitigated by the obligation of the institutions to make
reproductions for preservation purposes only. For instance, in case that a museum does not have
that work in the collection but it is ‘lent’ to another institution, the obligation of preserving the
work still relies in the institution that loans the work’2°,

The reproductions of works cannot lead to any commercial profit or advantage, in the same
degree as the Infosoc Directive. According to the doctrine, this exception must be carried outin a
manner that reproductions of the works do not replace the sales of such works and the digital
reproductions of the works are not used for the online sharing of the content’?’.

Importantly, the French legislator does not impose any compensation to the rightholders for the
use of this exception. This option has been criticized by the doctrine due to economic reasons.
Before the exception, publishers could obtain further revenues from institutions that used to buy
new copies of the same work given that some institutions would need to replace the work that
could be damaged e.g. by use. However, with this exception in place in the French system, the
beneficiary institutions can make reproductions of the work without having to pay the price for
another work or without having to compensate rightholders. Furthermore, the exception does
not allow for mass-digitization projects of large amount of works and neither for their making
available to the public apart from the specific cases contemplated in the provision’?8.

724 Alleaume (n 17) 27.
725 Gautier (n 37) 400.
726 Alleaume (n 17) 29.
727 Alleaume (n 17) 27.
728 pouchard (n 31) 9.
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7.1.1.2 Research and private study standing in dedicated terminals

The same article of the French IP Code, L-122-5,8° allows particular beneficiaries to make a
‘reproduction of a work and its representation carried out for conservation purposes or intended
to preserve the conditions of its consultation for purposes of research or private study by
individuals, on the premises of the establishment and on dedicated terminals by libraries
accessible to the public, by museums or by archives, provided that these do not seek any
economic or commercial advantage’.

Beneficiaries

As explained in the previous section, the beneficiaries of this exception are those libraries that
are accessible to the public, museums and archives (see previous section for further explanation)
independently of their public or private ownership. Besides, the French Heritage Code includes
organizations that are in charge of the legal deposit to also benefit from the exception (see
previous section for further details).

Purposes of the exception.

The French exception follows the same approach of the Infosoc Directive as it allows for
reproductions of works for consultation with research or private study purposes by individuals.
Even though there is no any limit on the number or the category of individuals that may be
allowed to consult the work, the French Heritage Code establishes a limitation for the institutions
in charge of the legal deposit: only accredited researchers are allowed to consult these works’?°.

From this provision, it is inferred that only the act of ‘consultation’ is allowed under this exception
and any other acts such as downloading a copy or saving a copy in the researcher’s device is not
allowed”3°. Such consultation of works must be carried out in dedicated terminals of the above-
mentioned institutions. Importantly, this exception does not permit the remote consultation of
works but only those reproductions for on-site consultation are allowed. For the onsite
consultation, it must be noted that the French exception does not impose any number of copies
of the works that can be consulted by individuals in dedicated terminals of such institutions
simultaneously’3!.

72 French Heritage Code (last modified in January 2020) L-132-4 establishes that 'the consultation of the work on site
by researchers duly accredited by each depositary body on individual consultation stations, the use of which is
exclusively reserved for these researchers’.

730 Alleaume (n 17) 31.

731 Serrano Fernandez and others (n 40) 74.
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Part of the doctrine has considered this exception rather ‘vague and risky for rightholders’’32 and
consider that this exception requires a strict interpretation in order to avoid that reproductions
of works replace the actual sales of works’33. Furthermore, the exception does not allow for mass-
digitization projects of large amount of works and neither for their making available to the public
apart from the specific cases contemplated in the provision’3%.

To end, as mentioned above, the doctrine criticizes the fact that the French legislator did not
opted for introducing a system to compensate rightholders for those uses made while relying on
the exception’?>.

7.1.1.3 Advertising the public exhibition or sale of artistic works

Before the adoption of the Infosoc Directive, a law of 199773¢ introduced in the French IP Code an
exception for the advertisement of the public exhibition or sale of works. Initially, this exception
only allowed the lack of authorisation of the author for the reproductions of works in a catalogue
for public auctions. Nevertheless this provision was later modified’3” and adjusted the current
version by only permitting catalogues’ reproductions for ‘judicial sales’. Therefore Article L-122-
5,3°,d) of the French IP Code establishes that ‘when the work has been disclosed, the author may
not prohibit, provided that clearly indicated the name of the author and the source, reproduction
of all or part of graphic or plastic art for including in the catalogue of a judicial sale made in France
for copies made available to the public prior to the sale for the sole purpose of describing the
works of art offered for sale’’3,

Beneficiaries

As seen, the 2000 law’* reduced the scope of application of the exception only allowing
reproductions for catalogues for ’judicial sales’’4°, This is the result of an earlier case where the
Court of Appeal of Paris had ruled that, in the case of public auctions of works of arts, the auction
houses (‘societes de ventes volontaires’) could not benefit from the exception since the Court
considered that the auction houses are involved in commercial and for profit activities. More
specifically, the Court believes that often the auction houses’ catalogues are sold for a price

732 Gautier (n 37) 400.

733 pouchard (n 31) 9.

734 pouchard (n 31) 9.

735 Alleaume (n 17) 31.

736 Law n ° 97-283 of March 27, 1997 transposing into the intellectual property code the directives of the Council of
the European Communities n ° 93/83 of September 27, 1993 and 93/98 of October 29, 1993.

737 Law n ° 2000-642 of July 10, 2000 regulating voluntary sales of furniture by public auction.

738 French IP Code L-122-5,3,d].

739 Law n ° 2000-642 of July 10, 2000 regulating voluntary sales of furniture by public auction art.42.

740 Durrande and others (n 101) 178.
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generating a certain profit’4l. As a consequence, the mentioned law changed not only the scope
of the exception but also the beneficiaries of the exception. Nowadays the auctioneers in charge
of these judicial sales (les commissaires-priseurs judiciaires’) are the exclusive beneficiaries of the
exception.

Purpose of the exception

The French exception aims at permitting reproductions of graphic or plastic arts for including
them in a catalogue of a judicial sale made in France. The exception is rather narrow as it limits
its scope to reproductions of graphic or plastic works of art excluding reproductions of other kind
of works although such reproduction may consist of the whole or of a part of the work. The work
of art whose reproductions are aimed at being included in the catalogues must have been already
disclosed in order fall under the scope of the exception. Besides, such reproductions are only
permitted for the purpose of describing the works that are being sold in the judicial sale. This
provision must be interpreted restrictively in order to protect the authors’ rights’#2 and this is
further confirmed by the law when adding the reference to ‘the sole purpose’: the description of
the works in sale is the only permitted act under the exception.

Furthermore, Article L-122-5,3°,d) needs to be read conjointly with Article R-122-1 of the French
IP Code which provides for a definition of a ‘catalogue of a sale of graphic or plastic works’743. In
accordance with the definition, catalogues that have already been distributed are out of the scope
of this exception.

Finally, in order to benefit from the exception, the provision imposes the obligation of mentioning
the author and the source in the catalogue (the moral right of attribution).

7.1.1.4 Text and Data Mining

The EU legislator did not introduce any exception for TDM among the (closed) list of optional
exceptions in the Infosoc Directive. Due to the importance of text and data mining in the digital
era and the big data economy, the new CDSM Directive, currently under implementation in the
Member States, introduces two TDM exceptions. One of these exceptions is specifically addressed
to cultural institutions as beneficiaries’44.

781 Cour de Cassation, Chambre civile 1, du 22 janvier 1991, 89-15617.

742 Durrande and others (n 101) 162.

743 French IP Code R-122-1: ‘a catalogue means copies of a list, illustrated or not, distributed before a public auction,
describing, with a view to informing potential buyers, the works that will be dispersed during the sale, as well as the
conditions thereof, and made free or at cost price available to any person who requests it from the public or
ministerial officer carrying out the sale’.

744 See Deliverable 2.1 for further analysis of the TDM exception in the CDSM Directive.
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Nevertheless, before the adoption of the new copyright Directive, the French legislator had

already introduced an exception allowing for TDM related acts by the Law of the Digital
Republic’#®, approved in 2016 which modified accordingly the French IP Code.

The 2016 Law introduced a new provision in Article L-122-5,10° according to which, once a work
has been disclosed, the author cannot prohibit ‘digital copies or reproductions made from a lawful
source, with a view to the exploration of texts and data included or associated with scientific
writings for the needs of public research, excluding any commercial purpose.’’4®.

A similar exception was also included in Article L-342-3,5° for databases. It follows from the
provision that the rightholder of a database cannot forbid ‘copies and digital reproductions of a
database by a lawful user, made for the purposes of mining text and data included in or associated
with scientific publications, for research purposes, excluding all commercial purposes. Archiving
and communication of technical copies made during the process, after the completion of the
research project for which they were made, is guaranteed by an organisation designated by
Decree. Other copies and reproductions are deleted’.

Beneficiaries

The French rule does not clearly specify who is the beneficiary of the exception. Yet, it can be
inferred from the text that only researchers carrying out TDM for research purposes can benefit
from the exception.

Purposes of the exception

The law therefore permits the ‘exploration of texts and data’ that are included or associated with
scientific writings for the purposes of public research. Yet, the broad drafting of the provision does
not confer enough clarity. For instance, the law does not provide any definition of ‘text and data
mining’ neither of ‘scientific writings’ thus it is not clear which kind of texts, e.g. thesis, articles,
would fall under the scope of the exception’*.

To this end, the author of a scientific work that has been previously disclosed could not prohibit
the reproductions of his works — without any limitation on the format of the reproduction nor of
the number of reproductions made’*2- obtained from a lawful source. The extraction of text and
data must be done for public research purposes excluding any commercial advantage.

745 LOI n° 2016-1321 du 7 octobre 2016 pour une République numérique.
746 French IP Code L-122-5,10.
747 Battisti and Schopfel (n 114) 26.
748 Durrande and others (n 101) 166.
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Further, the exception does not provide for any compensation to the rightholders of the uses of
the works made under the exception.

The conditions to benefit from the exception are rather strict, which increase the risk of reducing

the potential impact of such exception’#

. In addition, a particular applicable regime will be
established by a Decree that ‘sets the conditions under which the exploration of texts and data is
carried out, as well as the methods of conservation and communication of the files produced at
the end of the research activities for which they were produced; these files constitute research
data’’>%, However, due to the legislative process of the CDSM Directive, the legislative procedure

for approving the application rules of the French TDM exception was (and still is) on hold.

Given that the French legislator has decided to implement the CDSM Directive in separate laws,
starting by the most controversial provisions of the Directive -Articles 17 and 15, there is no draft
law on the implementation of other provisions at the moment of writing these lines.

7.2 Specific regime in respect to particular types of works

7.2.1 Orphan works

The French IP Code regulates the status of the orphan works in ‘Chapter V on Special provisions
relating to certain uses of orphan works’ which adds the rules of the law 2015-1957°! transposing
the Orphan Works Directive’>? into the already pre-existing provisions on orphan works that
already existed in France.

Types of works

To clarify the types of works falling under the scope of the rules for orphan works, one needs to
first read the definition provided by Article L-113-10 of ‘oeuvres orphelines’, according to which,
‘orphan work is a protected and disclosed work, whose rightsholder cannot be identified or found,
despite diligent, proven and serious searches. When a work has more than one rightholder and
one of them has been identified and found, it is not considered orphan’’>3. Besides, in accordance
with the Orphans Works Directive, works that are considered ‘orphan’ in another Member State
also fall under the scope of these provisions.

743 Latreille (n 115) 8.

70 French IP Code L-122-5,10.

751 Law No. 2015-195 of February 20, 2015 on various provisions for adaptation to European Union law in the fields
of literary and artistic property and cultural heritage.

752 See Deliverable 2.1 for further analysis of the Orphan Works Directive.

753 French IP Code L-113-10.
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Still, only certain types of works, which were initially published or broadcasted in an EU Member
State, can fall under the scope. These works are as follows:

‘a) Works published in the form of books, journals, newspapers, magazines or other
writings forming part of the collections of libraries accessible to the public, museums,
archives, institutions depositing cinematographic or sound heritage or educational
establishments, with the exception of photographs and still images which exist as
independent works;

b) Audiovisual or sound works forming part of these collections or which were produced
by public service broadcasting organizations before 1 January 2003 and which form part
of their archives’”>*.

Beneficiaries

Libraries that are open to the public, museums, archives, depositories of the cinematographic and
sound heritage or educational establishments and public service broadcasting organizations are
the only beneficiaries of the exception for the orphan works’ uses. Interestingly, while museums
or archives are not requested by the French legislator to be accessible and open to the public,
libraries need to be publicly accessible in order to benefit from the exception’®>.

Subject matter

The orphan works existing in the collections of the beneficiary organizations can only be used
‘within the framework of their cultural, educational and research missions’ and cannot pursue
any profit-making objective for a maximum period of seven years. Besides, the law expressly
states how the orphan works can be used, namely the orphan works’ reproductions can only be
carried out for the following purposes: their digitization, provision, indexing, cataloging,
preservation or restoration and their making available to the public. In this context, the orphan
work is considered as being made available to the public when ‘everyone can have access to it on
their own initiative’.

Despite the prohibition of the commercial advantage when relying on the exception, the
beneficiary organizations could still receive certain revenues that could cover the costs directly
arising from the digitization and from the making the orphan work available to the public’>®.

Cultural organizations have also certain obligations if they want to benefit from such exception.
In particular, they are also requested to mention the name of the rightholders of the works and

754 French IP Code L-135-1,1.
755 Bertoni, Guerrieri and Montagnani (n 140) 60.
756 French IP Code L-135-2.
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to respect the moral rights that may exist in the works. Moreover, they are also obliged to

communicate the information of the work to the Ministry of Culture that will transmit it to the
EUIPO (as required by the Orphan Works Directive).

Diligent search

Before being able to make use of the orphan works, the organizations must carry out a ‘diligent,
proven and serious search’. This search needs to be performed in the EU Member State where
the first publication of first broadcast of the work took place””. In the absence of publication or
broadcasting but when the work was actually made available to the public, the search needs to
be carried out in the Member State where the organization made the work accessible is
established. For audiovisual works, the producer’s place of residence is the place where the
search needs to be carried out.

The diligent search must be performed taking into account the particular sources for the different
categories of works. Further details on the sources that needs to be consulted when carrying out
the diligent search are included in Chapter V of the applicable rules to orphan works of the French
IP Code (Articles R-135-1 and seq.)”?2. For instance, for books, the legal deposit or the catalogues
of publicly accessible libraries, among others, need to be consulted. While the sources introduced
by the legislative Decree are mainly the same as the ones provided in the Orphan Works Directive,
there are still certain additions, namely, the information available on the work or the reference
to ‘unpublished written works’7>°,

The results of the diligent search need to be communicated to the competent authority (in France
it is normally the Ministry of Culture) that will refer these results to the EUIPO. This is rather useful
as when one organization wants to make use of a work that is already declared as ‘orphan’ and
registered in the EUIPO database, the organization does not need to proceed to another search’¢°.
Yet, there is no mention of any database of the search results that beneficiary institutions need
to keep in their files, unlike the request established in the Orphan Works Directive’®.

End of orphan-works status

Once the rightholder is found or located, the work stops being considered ‘orphan’. In case a work
has more than one rightholder and only some of them have been located, the uses of the works

757 French IP Code L-135-3.

758 Introduced by the Decree No. 2015-506 of May 6, 2015 issued for the application of Articles L. 135-7, L. 212-3-1
and L. 212-3-3 of the Intellectual Property Code.

759 Bertoni, Guerrieri and Montagnani (n 140) 62.

780 French IP Code L-135-4.

761 Bertoni, Guerrieri and Montagnani (n 140) 62.
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made by the organizations need to be authorized by the rightholders that have been identified
and located”®2,

If the rightholder or rightholders are all located and they have proved their exclusive rights on the
work, the beneficiary organization must stop using such work and can only make use of it with
the rightsholder’s authorization’®. It must be noted that the rightholder can appear at any
moment’®4, The end of the orphan works status must be also communicated to the Ministry of
Culture and to the EUIPO.

Compensation

When/if the rightholder reappears, they have the right to obtain compensation from the uses of
their works that have been made by the beneficiaries and can hence put these uses to an end.

In this regard, it follows from Article L-135-6 that the organization that used the work must pay a
fair compensation for the prejudice the author suffered as a result of the uses of his work. As set
up in the law, such compensation needs to be made in agreement between the organization and
the rightholder(s) taking into account any tariff or agreement in place for the professional sector
concerned.

7.2.2 Out-of-commerce works

The French IP Code regulates particular uses of a certain type of out-of-commerce works in its
Chapter IV on ‘digital exploitation of ‘unavailable books’. These rules were introduced by the Law
2012-2877%% that modified the IP Code accordingly. This regime responds to the objective of
making non-commercially available books, available to the public in digital or tangible form?7®,

The speedy process of the adoption of this law relied in the need of providing a solution to the
problem that libraries (and other institutions) are facing nowadays. In France, libraries, and
specially the National Library of France, were involved in digitization projects of the works in their
collections not only in order to better preserve them but also to make them available to the
public. However, only works in the public domain could be made available through the internet
as they do not require authorization from the rightholder. Given that libraries have in their
collection a vast amount of works that are still protected by copyright but that they are no longer
in commerce (normally due to the lack of interest of the publisher to continue exploiting them

782 French IP Code L-135-5.

763 French IP Code L-135-6.

784 French IP Code L-135-6.

785 L0l n° 2012-287 du 1ler mars 2012 relative a I'exploitation numérique des livres indisponibles du XXe siécle 20.
766 Gautier (n 37) 644.
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commercially)and hence it rendered impossible to communicate these works to the public

without the author’s authorization, the French legislator decided to put in place a collective

management system (similar to the Goggle Books Project) where authors and publishers are fairly
remunerated and their rights are respected.’®’.

The Chapter starts by providing a definition of ‘unavailable books’ (‘les livres indisponibles’)
according to which an unavailable book should be understood as ‘a book published in France
before 1 January 2001 which is no longer the subject of commercial distribution by a publisher
and which is not currently the subject of a publication under a printed or digital form’’®%, It must
be noted that the concept of unavailability of works responds only to the lack of commercial
distribution by a publisher, leaving aside other works that may be published by other channels
than a publisher, e.g. university publications’®. On top of this, there will be a number of these
works that are orphan works so the system may clash with the system created for the orphan
works.

The French law requires the creation of a free and accessible database of such unavailable books
managed by the National Library of France. According to Article L-134-2 every person can request
the inscription of an unavailable book in this database. After six months of the inscription of a
unavailable work in the database, the collective management organization can exercise the rights
of authorising the reproduction and the representation into a digital format for a period of five
years that can be renewed against payment’’C. These licenses are therefore handled by a specific
collective management organization created according to certain criteria’’?, which handles the
revenues of the exploitation of the works.

The French law introduces an opt-out system in order to provide certain guarantees for the
authors and rightholders of the works. In this context, the authors and publishers of the works
concerned can oppose to the collective management of their works during a period of six months
from the inscription of the database. In case a publisher opposes, he needs to justify the uses
made or planned to be make of the works. After this period the author can still oppose to the
reproduction or representation of his work if such uses entail a prejudice to his honour or
reputation’’2.

787 Franck Macrez, ‘L’exploitation humérique des livres indisponibles : que reste-t-il du droit d’auteur ?’ (2012) 12
Recueil Dalloz 749, 3.

788 French IP Code L-134-1.

769 Macrez (n 767) 5.

770 Erench IP Code L-134-3.

71 French IP Code L-134-3.

772 French IP Code L-134-4.
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This system has been criticized by the doctrine due to the little guarantees that are given to the

authors of the works’’3. However, the system provides certain benefits to the publishers since

the collective management organization, in the case of absence of opposition, will provide a

preferential authorization to exploit the work digitally to the publisher that got the rights of

exploitation of the printed book for a period of ten years. The publisher can accept or decline the
offer.

Nevertheless, the CJEU judged in the Soulier case’’* that the Infosoc Directive was not compatible
with granting a collecting society the right to allow the publication of out-of-print works while
allowing the authors to oppose to such practice. The CJEU confirmed the right of the author of
providing prior’s consent, unless the uses of the works fall under any exception or limitation
contemplated in the Infosoc Directive, or, in the case of compulsory licensing management, when
the authors are duly informed in an individualised manner.

After this judgement the Decree establishing the application of rules for the unavailable books’”®
was annulled in France by the State Council’’® and it seems the practical influence of this provision
is limited.

Given that there is not any draft available of the implementation of the CDSM Directive in France
yet (except from certain provisions), we cannot analyse how the new rules on out-of-commerce
works introduced by the Directive will be transposed into national legislation.

7.2.3 Works of visual arts in the public domain
At the time of writing these lines, there is no draft available in France on the implementation of
Article 14 of the CDSM Directive in France’”’.

7.2.4 Non-original photographs

In France, photographs are protected by authors’ rights according to Article L-112-2 of the French
IP Code. In this context, ‘photographic works and those produced using techniques similar to
photography’ are considered intellectual creations. It must be highlighted that there is no any
neighbouring right protecting non-original photographs in France.

73 Macrez (n 767).

774 Marc Soulier and Sara Doke v Premier Ministre and Ministre de la Culture et de la Communication (C-301/15)
EU:C:2016:878 (n 209).

775 Décret n° 2013-182 du 27 février 2013 portant application des articles L. 134-1 3 L. 134-9 du code de la propriété
intellectuelle et relatif a I'exploitation numérique des livres indisponibles du xxe siécle.

776 Conseil d’Etat, 10eéme - 9éme chambres réunies, 07/06/2017, 368208, Inédit au recueil Lebon.

777 See Deliverable 2.1 for further analysis of the CDSM Directive.
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Before 1985778, the French droit d’auteur system protected photographs that were distinguished
with an artistic or documentary character. This distinction between ‘artistic or documentary’ did
not entail any difference in the regulatory treatment of photographs but a pure classification of
the works’”°. The photographer in the artistic photographs would pursue an artistic effect close
to that one originated in painting while documentary photographs was used to refer to
photographs where the photographer aim at fixing and event that could attract public interest
regardless of its aesthetic aspect. The confusion that this classification provoked lead the French
legislator to remove such references’.

Therefore, in the French system a photograph can be protected by copyright or not protected
when not deserving copyright protection. To ascertain whether a photograph deserves copyright
protection, the only criteria that remains is the assessment of the originality of the work. Since
the photograph needs to be original and bear the stamp of the photographer’s personality, it is
mandatory for Courts in France to assess the level of creativity in a case-by-case analysis’8%. Such
evaluation needs to be done taking into account the choices the photographer made, in
particular, the framing, the angles, the moment of the shots, the positioning of the objects, or the
choices in the use of the shadows and light’®2. Yet, it seems that French Courts impose a higher
level of originality and creativity in photographs that in other countries’®3. However sometimes
French Courts have granted copyright protection to photographs of works of arts, namely of
paintings, that reproduces them as accurately as possible’®4,

7.2.5 Databases

Copyright protection

When the Database Directive’®> was transposed into the French IP Code, Article L-112-3 that
grants copyright protection to authors of their intellectual creations was modified. Accordingly,
the droit d’auteur protection is extended to authors of ‘anthologies or collections of works or

778 Law No. 85-660, of July 3, 1985, on Author’s Rights and on the Rights of Performers, Producers of Phonograms
and Videograms and Audiovisual Communication Enterprises .

779 Gautier (n 37) 128.

780 Law No. 85-660, of July 3, 1985, on Author’s Rights and on the Rights of Performers, Producers of Phonograms
and Videograms and Audiovisual Communication Enterprises.

781 Thomas Margoni, ‘Digitising the Public Domain: Non Original Photographs in Comparative EU Copyright Law’ in
John Gilchrist and Brian Fitzgerald (eds), Copyright, Property and the Social Contract: The Reconceptualisation of
Copyright (Springer International Publishing 2018) <https://doi.org/10.1007/978-3-319-95690-9_8>.

782 Margoni (n 781).

783 See Deliverable 2.1 for a further analysis of the originality in non-original photographs.

784 5 van Gompel and E Lavik, ‘Quality, Merit, Aesthetics and Purpose: An Inquiry into EU Copyright Law’s Eschewal
of Other Criteria than Originality’ (2013) 236 Revue internationale du droit d’auteur 100, 201.

785 See Deliverable 2.1 for a further analysis of the Database Directive.
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various data, such as databases, which, by the choice or arrangement of materials, constitute
intellectual creations’.

Besides, this provision also defines the concept of a database and it reads as follows: ‘a collection
of works, data or other independent elements, arranged in a systematic or methodical manner,
and individually accessible by electronic means or by any other means’. Such definition may
include not only electronic databases but also databases in tangible form, e.g. texts in paper
format’®® or catalogues of an exhibition in paper format’®’.

Sui-generis right protection

The law transposing the Database Directive introduced the sui-generis right of for the protection
of non-original databases in Articles L-341 and seq. While the sui-generis right is considered in
French (and EU) law a neighbouring right, the French legislator does not apply the term ‘sui-
generis’ right in the legal text. Yet, the rationale of this right is the granting of certain protection
against ‘parasitism’ to those substantial economic (but not only) investments in the arrangement
of the database’®® in contrast with the protection of author’s rights.

In consequence, the requirements and threshold to benefit from the sui-generis protection are
lower than those envisaged for granting copyright protection.

Beneficiaries

In the same context as the Database Directive, the French IP Code grants a neighbouring right to
‘the producer of a database, understood as the person who takes the initiative and the risk of the
corresponding investments’. The producer must have the interest and the means to engage in the
production of the database’®. This person hence benefits from the protection of the database
‘when the constitution of the database, the verification of the content of the database or the
presentation of database and its elements attest to 'a substantial financial, material or human
investment’’°%, While the economic investment needs to be certainly taken into account, it should
not be the only criterion to assess the ‘substantial investment’ made by the producer of the
database. Further, the investment made when creating the database should be of a different
nature than the kind of investment that constitutes the main activity of the enterprise’?.

786 Gautier (n 37) 195.

787 Durrande and others (n 101) 478.
78 Durrande and others (n 101) 478.
78 Durrande and others (n 101) 479.
790 French IP Code L-341-1.

71 Durrande and others (n 101) 478.
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The producer of a database is often an enterprise, but it is not a requirement as stated in Article
L-341-2. Furthermore, the producer of databases can be nationals (or have their permanent
residence) of a EU Member State or companies having their social residence in an EU Member
State, among others. Therefore the protection provided is normally only granted to companies or
nationals of/in the EU territory. In conformity with the French law, the the burden of proof of the
substantial investment is vested on the producer who will need to clarify the moment and stage
of the investment if requested to do so.

Alike the Database Directive, the sui-generis right is independent from the copyright protection
and thus the protection granted is independent to any other protection in the elements
constituting the database.

Scope of protection

According to the French law, in the same terms as the Database Directive, the sui generis right
gives the database producer the possibility to prohibit:

‘1 ° The extraction, by permanent or temporary transfer of all or a qualitatively or
guantitatively substantial part of the content of a database on another medium, by any
means and in any form whatsoever;

2 ° Reuse, by making available to the public all or a qualitatively or quantitatively
substantial part of the content of the database, whatever its form’”°2.

The producer of the database can also prohibit the extraction of the elements of the database
that are not substantial in quantitatively terms but that are considered substantial for the
database in qualitatively terms’®3. On top of this, the French law does not only require that the
extraction of a part of the database is substantial but it gives the possibility to the producer to
also prohibit those extractions that are not substantial but that are repetitive and systematic’?%.
Except from a repetitive extraction, the non-substantial extraction of the database does not need

795

to be authorized by the producer of the database’?>. Importantly, the French law explicitly

excludes ‘public lending’ as it does not consider it as an ‘act of extraction or reuse’.

Term of protection

792 French IP Code L-342-1.
793 Durrande and others (n 101) 481.
794 French IP Code L-342-2.
795 Gautier (n 37) 199.
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The duration of the protection of the neighboring right lasts 15 years ‘after January 1 of the

calendar year following that of their completion’’®®, following the obligation of the Database

Directive. Yet, any substantial new investment in the database can lead to a new term of

protection. This continuous possibility of renewing the protection could lead to a perpetual
protection of the database’®”.

Particular provisions

There are a couple of exceptions and limitations in the French law that are worth mentioning
here. First, the new Article L-342-3,5° includes the exception for TDM”?8. Hence the new provision
permits making digital copies of the database by a person who las lawful access to it for the
purposes of text and data mining (see Section 7.1.1.4 for further explanation of this exception).
Second, France diverts from the exceptions provided in the Database Directive by also allowing
the exception for people with disabilities’®. In addition, there are a number of provisions
regulating the procedures and sanctions for the database infringements with the objective of
establishing a faster procedure that can better address the specific situations of database
infringements.

7.3 Other copyright matters in a nutshell

7.3.1 The public lending derogation

At the moment of the transposition of the Rental and Lending Directive®®, the lending right was
not transposed into the national system. The French legislator considered the lending right was
already included in a broad concept of the right of reproduction®? (‘le droit de destination’ or the
right to control the use to which copies are put®?). Neither exceptions related to the lending right
were therefore introduced in the French IP Code. However the Law 2003-5178%3 deviates from
the exclusive rights of authors to authorize (or not) the lending of their works in libraries and
establishes a statutory licensing system. The incorporation of this system into the French IP Code
has been implicitly recognised the ‘right to lend’ for libraries introducing, at the same time, a

7% French IP Code L-342-5.

797 Gautier (n 37) 199.

798 Introduced by the LOI n° 2016-1321 du 7 octobre 2016 pour une République humérique.

799 Bently and others (n 257) 10.

800 See Deliverable 2.1 for a further analysis of the Rental and Lending Directive.

801 Serrano Fernandez and others (n 40) 68.

802 According to Reneaud (n 322) 74 this right is not explicitly stated in the French IP Code but in the case-law of the
Court of Cassation.

803 | oi n° 2003-517 du 18 juin 2003 relative 3 la rémunération au titre du prét en bibliothéque et renforcant la
protection sociale des auteurs.
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remuneration system for the authors®%4. Though this system the French legislator reconciles the

fair remuneration of authors from their exploitation of their works and the right to access to
culture8®,

In this regard, Article L-133-1 introduces the only exception to the exclusive right of lending in the
French law stating that ‘when a work has been the subject of a publishing contract with a view to
its publication and distribution in the form of a book, the author cannot object to the lending of
copies of this edition by a library accessible to the public’. It follows form this rule that an author
cannot oppose to the lending of his works made by libraries that are open to the public. It must
also be noted that the French IP Code does not provide any definition of ‘lending’, contrary to the
Directive.

Beneficiaries

It follows from the foreground that only libraries are contemplated as beneficiaries of the
exception to the exclusive right of lending. This is deduced from, on the one hand, the provision
that states it expressly, and on other hand, it is inferred from the narrow scope of the types of
works that fall under the scope that only institutions that loan ‘books’ can fall under the scope®°®.
The fact that only libraries are the beneficiaries of the provision must be interpreted strictly.

The restrictive character of the provision is further emphasized by the obligation for libraries to
be open to the publicin order to fall under its scope. In particular, libraries accessible to the public
are those State and other public libraries: i) State libraries are the National Library of France,
university libraries and some specialized libraries; ii) public libraries are regional lending libraries
and municipal libraries, among others. However, it must be noted that the requirement of a
library open to the public is not incompatible with the private character of some private
libraries®’.

Types of works

Whereas the Rental and Lending Directive envisages a broader scope of the exception, the French
legislator opted for a much narrower provision. Contrary to the Directive, the French law only
refers to works that have been the subject of a publishing contract in the form of books. Such
restrictive character of the provision that leaves aside any other wirings is explained by the fact
that le legislator preferred to exclude press publications from the scope of the provision®.

804 Reneaud (n 322) 68.
805 Reneaud (n 322) 72.
806 Serrano Fernandez and others (n 40) 69.
807 Reneaud (n 322) 76.
808 Reneaud (n 322) 72.
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Compensation system

As a result of the impossibility of the author of authorizing or prohibiting the lending of his works
by libraries open to the public, the law provides that lending gives rise to ‘the right to
remuneration for the benefit of the author according to the terms provided for in article’8%.
Therefore authors will be remunerated for the lending of their works by the beneficiaries. On top
of this, publishers will be also able to benefit from the remuneration from the lending®!° since
publishers are considered to take the financial risks when publishing books and thus they may
also suffer an economic damage from the lending of the books&!?,

The compensation mechanism system for authors and publishers provided in the law will be
financed from the French State. The system, managed by collective management organizations®'?,
is established in two parts. The first part, which is financed completely by the State, takes the
form of a lump-sum fixed by a Decree and is calculated based on the number of users registered
in the open libraries®3. All libraries are therefore required to provide accurate data in order to
calculate the exact amount of registered users. The first part is supplemented by a system
calculated based on the purchases of the books (without taxes) that will be paid by specific legal
persons, namely, ‘regional and local authorities, teaching, training and research establishments,
representative unions, works councils and associations’84. These legal persons will therefore pay

for the books purchased for their libraries.

The remuneration perceived by the collective management organizations is also organized in two
stages: the first part perceived, according to the number of copies purchased by libraries, must
be shared equally between authors and publishers. The legal obligation of equal remuneration
responds to the need of maintaining the balance between authors and publishers by limiting the
remuneration that publishers can claim and by leaving potential contractual negotiations aside3%.
On top of this, the legislator opted for calculating the remuneration according to the number of
books purchased, and not of the books actually lent. This allows to balance the effects of the
success of the most publicized books?2®.

The second part of the remuneration, which cannot exceed the 50% of the total amount, is aimed
at a supplementary pension scheme for writers and translators, which forms part of a cultural

809 French IP Code L-133-4.
810 French IP Code L-133-4.
811 Reneaud (n 322) 80.
812 French IP Code L-133-2.
813 French IP Code L-133-3.
814 Reneaud (n 322) 92.
815 Reneaud (n 322) 82.
816 Florence Bellivier, ‘Rémunération Des Préts En Bibliothéque’ [2003] Revue trimestrielle de droit civil (Paris,
France : 1980) 558.
133



inDICE=

D2.2 Public
policy objective where the legislator believes that writers need to have a proper pension

scheme8?’.

Exemption to compensate rightholders

Article L-133-3 of the French IP Code only excludes school libraries from the obligation to
remunerate rightholders for the lending of their books. According to this law, a Decree fixes the
exact calculation for such contributions. However, the same provision opens the door to the
legislator to apply different contribution regimes from university libraries.

7.3.2 Moral rights

Being France one of the countries (if not the most) known for the strong protection of authors,
and in particular, its moral rights’ system®!2, the French IP Code corroborates this approach in the
general attribution of authors’ rights by confirming that the author’s rights is comprised by both
the economic rights and the moral and intellectual attributes®!®. This provision reflects the ‘dualist
approach’ of the French droit d’auteur system, ‘according to which the author’s right is composed
of two separate set of rights, the moral right and the economic rights’8%. All authors in France are
entitled to moral rights. The French law also provides moral rights to performers.

Moral rights are envisaged in Chapter | of Title Il in relation to author’s rights, placing them before
the economic rights in the text.

Types of moral rights

The right of respect (right of attribution and right of integrity) is stated in Article L-121-1,
according to which ‘the author enjoys the right to respect for his name, his quality and his work’.
The so-called ‘right of respect’ actually integrates two of the moral rights from the Berne
Convention —the right of attribution and the right of integrity — for the right to attributes the work
to the author and the right to respect for the authors’ work, respectively. In a third meaning, the
right of respect for his qualification is understood as the right to indicate the author’s professional
status®?l. Importantly, nothing is mentioned in the provision with regards to the obligation of
having a certain damage to the honour or reputation of the author in order to be able to enforce
such rights®?2, as it happens in other systems.

817 Reneaud (n 322) 82.
818 Durrande and others (n 101) 100.
819 French IP Code L-111-1.
820 Sterling (n 230) 399.
821 Sterling (n 230) 399.
822 Dpurrande and others (n 101) 102.
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Furthermore, the law explicitly states that ‘this right is attached to his person and it is perpetual,
inalienable and imprescriptible’®23, This provision confers the moral right to be perpetual in time.
After the authors’ death, the right is transferred to the heirs of the author but ‘its exercise could
be conferred to a third party by virtue of testamentary provisions’. In addition, the right is strongly
attached to the author and cannot be assigned to any third party neither can it be waived or
renounced by contractual agreement, although the Courts have soften this restriction in certain
particular circumstances. Finally, the right cannot be subject of any prescription affected by the
lack of use8?4.

With regards to the ‘right of paternity’, the doctrine believes that the author has always the right
to be acknowledged for his work(s) and to oppose to the recognition of a third party as the author
of his work®>. This right remains applicable even in the event that the work was commissioned
or when the author received instructions within an agreement?®2®. Besides, the ‘negative paternity
right’ or the right of the author to not be connected as an author of a work that is not his, has
received an increased acceptance by the Courts®?’.

The right of integrity, or respect to his work, is considered to be the most important of all the
moral rights®?8, and it revolves around two sides. First, the respect to the physical integrity of his
work (the right to oppose to modifications, mutilations, retouches...etc.) and second, the respect
to the intellectual integrity of the work®2°. According to this, the work cannot be devaluated or
deteriorated®3®°,

The right of divulgation (disclosure)

Article L-121-2 of the French IP Code provide for the right of divulgation of the author, which is
mainly the right of putting the work in contact with public®?. It follows for this provision that it
the author alone, has the right to divulge his work by determining the procedure and conditions
(subject to certain conditions for publications of a work stated in the law). For instance, the author
has the right to determine exhibition or sale of a work in gallery, the publishing and distributing a

written work or de ‘la premiere’ of a concert, among others®32,

823 French IP Code L-121-1.
824 Gautier (n 37) 218.
825 Durrande and others (n 101) 102.
826 Gautier (n 37) 238.
827 Gautier (n 37) 245.
828 Gautier (n 37) 216.
829 The Court of Appeal of Versailles (20 December 2001, D. Pontoreau v. Front National) (n 447).
830 See Deliverable 2.1 for a general analysis of the right of integrity.
831 Gautier (n 37) 211.
832 Gautier (n 37) 211.
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It corresponds then to the author to determine the moment of the disclosure of the work, not
even of extracts or summaries of the work®3, without being possible to disclose such work
without his authorization. The authorization to disclose the work can be done in advance through
the signature of a contract but also such authorization can be presumed through other acts such
as the donation of a work to a museum or of manuscripts to a library®34.

This right lasts after the death of the author. Its exploitation can therefore be exercised by the
heirs designated by the author in the testamentary provisions. In their absence, the law provides
for a list of persons that could exercise such right.

The French IP Code provides for an important provision concerning abuses of the right of
divulgation made by the descendants or representatives of the author, after his death. Therefore,
in case of abuse in the use or abuse of the non-use of such right, the Court could impose any
appropriate measure®3. For instance, when it is considered that the heirs of the author are
unreasonably opposing to the divulgation of the works, the court could force the necessary
permission83®, Further, the Ministry of culture is explicitly stated in the law as the claimant to the
Court.

The right of withdrawal

Article L-121-4 provides the right of the author, when the exploitation rights have been assigned,
and even after the publication of the work, of withdrawal vis-a-vis the person to whom the rights
were ceded. In order to grant a certain level of protection to the assignee, this right is subject to
a compensation to the assignee for the damage that the authors’ withdrawal may cause him. In
any case, the justification of the withdrawal is controlled by the Court in order to prevent
frauds®®’. Further, if the author decides to exploit the work again after the withdrawal, the first
assignee obtains a preference for the exploitation of the work under the same conditions that
were originally offered.

Term of protection

The moral rights provided in Articles L-121-1 and L-121-2 are perpetual and therefore last after
the death of the author. They can be exercised by his heirs or representatives (see above) in
contrast to the economic rights that have a duration of 70 years after the death of the author.
Public domain works are therefore still protected by moral rights in France.

833 TGl Paris (17 February 1999, ’Les visiteurs II’).
834 Gautier (n 37) 212.
835 French IP Code L-121-3.
836 Sterling (n 230) 401.
837 Gautier (n 37) 234.
136



inDICE=

D2.2 Public
Other particularities

There are certain particular provisions in the French IP Code within the moral rights’ chapter
which are mainly determined by the types of works affected by the protection.

Concerning cinematographic works, the law prohibits the destruction of a definitive version of an
audiovisual work. A definitive version of the work is understood as the version of the work that
has been agreed between the author(s) and the producer®3®. Further, any ‘addition, deletion or
change of any element’ of this version needs to be authorized by the co-authors and the producer.
The same provision also states that any transformation of the work into any other medium aiming
at providing another form of exploitation must be preceded by a consultation with the director.
On top of this, Article L-121-6 establishes that when one of the authors refuses to complete its
contribution to the audiovisual work, or cannot contribute to it due to force majeure, he cannot
oppose to the use of the part he had already contributed.

With regards to computer programs, the law establishes that the author of a software cannot
oppose to the adaptation of the program by the assignee ‘when it is not prejudicial for his honour
and reputation’®? and cannot exercise the right of withdrawal.

The law also provides a specific right for works of journalists. Namely, the author has the ‘right to
collect his articles and speeches in a collection and to publish them or authorize their publication
in this form’84°. This right applies to all collective works and to all authors, being employees or
not®*! as well as to written and oral press. This right was envisaged by the French legislator in an
attempt to limit the right of the promoters of collective works. Further, a law of 2009342
introduces that authors of press works also retain, unless otherwise agreed, the right to
reproduce and exploit their works except from those rights assigned. Yet, all these rights cannot
be used to compete with the press title. This right only applies to written press and to journalists
employees®*,

7.3.3 Adaptation right

The French IP Code does not include a right of adaptation per se within the economic rights since
it is considered as a deviation from the other economic rights844, namely the right of reproduction

838 French IP Code L-121-5.

839 French IP Code L-121-7.

840 French IP Code L-121-8.

84 Durrande and others (n 101) 134.

842 0l n° 2009-669 du 12 juin 2009 favorisant la diffusion et la protection de la création sur internet (1) art.20.
843 Durrande and others (n 101) 134.

844 Gautier (n 37) 649.
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and the right of communication to the public. Not to forget that the right of adaptation has not
been harmonized at EU level and therefore its application in the different Member States varies
considerably®%.

As aresult, there is no particular regime for the adaptation right. The lack of recognition and the
absence of a specific regime creates certain difficulties in its application, especially with regards
to the author and the application of exceptions®*®. The right of adaptation in France can be
however assessed through the right of reproduction, the right of communication to the public or
through the creation of the derivative works®*’. This Study focuses only on the latter.

A derivative works or ‘ouvre composite’ is, according to Article L-113-2 ‘a new work in which a
pre-existing work is incorporated without the collaboration of the author of the latter’. It must be
noted that there are works that do not constitute the creation of a new work but just a
juxtaposition of two works and therefore do not fall within the definition of derivative works
under French law.

Derivative works

Derivative works are characterized by the absence of the author of the first work’s collaboration
meaning that the author of the derivative work adapts on his own the original work. The
derivative work can also give rise to copyright protection as stated in Article 112-3 of the French
IP Code: ‘authors of translations, adaptations, transformations or arrangements of intellectual
works enjoy the protection instituted by this code without prejudice to the rights of the author of
the original work (...)".

The obligation to respect the rights of the author of the original work has been made clear by the
French legislator in the above-mentioned provision and it is further confirmed by Article L-113-4
which establishes that ‘the composite work is the property of the author who produced it, subject
to the rights of the author of the pre-existing work’. The law does not require any specific form of
the authors’ authorization, presuming that the authorization given by the author is made before
engaging in the exploitation of the work. Thus there is no a different mechanism to apply for the
transformation of the work than for the exploitation for the original work®®. The authors’
authorization can be given in return of remuneration but it can be also issued for free, according
to the rules set up in Article L-122-7,1°. The author is equally entitled to oppose to the
transformation of the work.

845 See Deliverable 2.1 for further analysis of the right of adaptation.
846 Benabou (n 511) 34.

847 See Benabou (n 511) 34-35.

848 Benabou (n 511) 38.
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Adapting the original work without the authors’ authorization, when the work is still protected by
exclusive rights, will entail infringement of such exclusive rights as explicitly stated in Article L-
122-4. This provision makes an specific reference to the translation, adaptation or transformation
of the work: ‘any full or partial representation or reproduction made without the consent of the
author or his successors in title or successors in title is illegal. The same is true for translation,
adaptation or transformation, arrangement or reproduction by any art or process’. In the absence
of an explicit recognition of the adaptation right in France, this provision is considered as an
implicit consideration of this right: an exclusive authors’ right to object to the modifications of his
work. Yet, this implicit acknowledgment does not establish a particular regime for this right
(except from the audiovisual works, see below)3*°.

Another difficulty in the creation of derivative works under the French law is the application of
both the economic and moral rights on the adaptation of the work. The creator of the derivative
work must respect both the economic rights of the pre-existing work but also the moral rights
lying in the pre-existing work (divulgation, respect, attribution)®°. The strongest difficulty relates
to the adaptation of the work and the moral right of respect the integrity of the work. As
previously mentioned, not only the right of respect affects to the material integrity of the work
but any adaptation of the work must be also made in conformity with the ‘spirit of the work’8>2,
This is a broader and subjective concept, which means that the person that transforms the work
needs to do so in accordance with the ‘mind of the author’ of the original work. As seen®>?, any
infringement to the right of integrity can occur even when there is no physical transformation of
the work, e.g. the author can oppose to a decontextualization of the work if he considers that the
work is distorted. Even the assembly of a work of an author with authors that do not share the
same philosophy could entail the infringement of the moral right, as ruled by the Court of
Cassation in the case ‘Jean Ferrat’®3,

However, the French Courts have recognized that a certain infringement of the moral rights of
the author of the pre-existing work could be permitted by the author of a derivative work®%. The
French Courts have softened the application of the authors’ moral right by acknowledging that
the author of the derivative work should enjoy a certain level of artistic freedom in order to

843 Benabou (n 511) 33.

850 Durrande and others (n 101) 83.

81 Jane Ginsbourg, ‘Droit d’auteur et Propriété de I'exemplaire d’une (Euvre d’art: Etude de Droit Comparé’ (1994)
46 Revue internationale de droit comparé 811, 815.

852 See Deliverable 2.1 for further analysis of the moral rights and the adaptation right.

853 Cour de Cassation, Chambre sociale, du 8 février 2006, 04-45203 (Jean Ferrat).

854 L éger (n 519) 84.
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provide a new expression of the substance of the work8>°. In most of the cases, as Benabou

explains, the French Courts require that the author proves that the work has been distorted in

order to not exercise a pure discretionary prerogative®>® (see Section 7.3.2). This concept is

exemplified by a judgement related to Victor-Hugo’s seminal work, ‘Les Misérables’. In the

adaptation of his work that had already fallen in the public domain, the Court ruled that there

was no harm to the moral right of integrity®>’. As Dusollier explains, ‘the difficulty of providing

such evidence shows that the perpetual moral right will actually only be capable of preventing an
adaptation where the latter is a clear abuse of the freedom to use public domain works’8>2,

The perpetuity of moral rights in countries like France can be often a matter of public policy
related to the safeguarding of the national heritage instead of the protection of individual rights
where public authorities act as ‘watchdogs’ of the cultural heritage and defenders of the collective
interests (see Section 7.3.2 on the possibility of the Ministry of Culture to interfere with the heirs
of the authors in cases of abuse). Yet, this State protection should only occur when there is a
public interest at stake and should definitely not entail a ‘veto’ for the adaptation of a work8>.

It must also be noted that moral rights are not transferred to the collective management
organizations and they are still exercised by the author. For this reason, the adapting author of
the new work must take into account that operating licenses which may apply to the pre-existing
work do not involve the moral rights of the author. This situation increases the legal uncertainty
of the author of the derivative work®e°,

Assignment

The French IP Code regulates the adaptation right through the adaptation of works, on the one
hand, and on the other hand, through the moral right of respect (see Section 7.3.2) which remains
after the economic rights have expired®®l. However, often, rules related to contract laws apply
which will not be subject of this Study, except from the rare provisions governing the following
provision of the right of adaptation®?.

855 Arrét n° 788 du 22 juin 2017 (15-28.467 et 16-11.759) - Cour de cassation - Premiére chambre civile ('Dialogue des
Arrét n° 788 du 22 juin 2017 (15-28.467 et 16-11.759) - Cour de cassation - Premiére chambre civile ('Dialogue des
carmélites’) (n 520).
856 Benabou (n 511) 45.
857 Cour de cassation, civile, Chambre civile 1, 30 janvier 2007, 04-15543 ('les Misérables’).
858 Dusollier (n 539) 39.
859 Dusollier (n 539) 38.
860 Benabou (n 511) 46.
861 Marc Simon Altaba, ‘El Derecho de transformacion en la Ley de Propiedad Intelectual espafiola’ (PhD Thesis,
Universitat Pompeu Fabra 2017) 19.
862 Benabou (n 511) 37.
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The only provision establishing a particular regime for the ‘right of adaptation’ found in the French

IP Code is related to the audiovisual adaptations of written works3. Article L-131-3 states that

the assignment of such rights must be done in a different contract than the original publishing

contract of the written work given that the publisher is normally the one engaging in a contract

with the producer. This provision exemplifies the commitment of the French legislator to give the

prominence to the author of the original work in order to avoid general presumptions made in
earlier publishing contracts®®4,

7.4 Other rules on matters relevant for CHils

7.4.1 Protection of public domain/cultural heritage

Despite the protectionist French droit d’auteur system, the term ‘public domain’ was first used by
the French in the XIX Century to refer to those works where the copyright was expired®®. France
was hence one of the first systems to use such term emphasizing the idea of the ‘public’s property
as the backdrop to private rights’®¢® and Victor Hugo was one of his most famous advocates®®’.
However, while France had applied a limited domaine public payant regime for literary works that
was then abolished in 1976, there is no such system in the French jurisdiction.

Moral right of divulgation and the prevention of abuse provision

The moral rights are still present in the works in the public domain as in France they are perpetual.
However, the French case law has built on the theory that the freedom of creation makes
impossible to prohibit the subsequent creations unless these creations are proved to be
prejudicial for the work in its integrity®® (see Section 7.3.2).

In the field of the moral rights, the French IP Code provides for a rule that aims at preventing
abuses originated from the moral right of divulgation made by the descendants or representatives
of the author, after his death. This provision also applies for works that have already fallen in the
public domain®®. In case of abuse in the use or abuse of the non-use of such right, the Court,

863 Benabou (n 511) 33.
864 Gautier (n 37) 657.
85 Jane C Ginsburg, ““UNE CHOSE PUBLIQUE”? THE AUTHOR’S DOMAIN AND THE PUBLIC DOMAIN IN EARLY BRITISH,
FRENCH AND US COPYRIGHT LAW’ (2006) 65 Cambridge law journal 637, 638.
866 Jane C Ginsburg (n 865) 654.
867 Maximiliano Marzetti, ‘Paying for Works in the Public Domain? The “Domaine Public Payant” in the 21st Century’
(2019) 4 Gewerblicher Rechtsschutz und Urheberrecht, Internationaler Teil.
868 Durrande and others (n 101) 103.
863 Dusollier (n 539) 38.
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upon request of the Ministry of Culture, could impose any appropriate measure®”°. For instance,

when it is considered that the heirs of the author are unreasonably opposing to the divulgation

of the works, and there is a public interest at stake, the Court could force the necessary

permission®”! to e.g. disclose the work. As Dusollier explains ‘rather than a substitution of the

State in the exercise of a perpetual moral right, this competence ensures a balance between

safeguarding cultural heritage and the public interest in the access to culture’®’?, Yet, this
possibility has been rarely exercised.

Posthumous works

The French legislator grants a neighbouring right in order to compensate the beneficiary who runs
the risk to make certain investment for the publication of the work®’? after the authors’ death.
Hence, the French IP Code establishes a specific regime for posthumous works. Posthumous
works are those works that are disclosed after the author’s death. For a work to benefit from this
protection, the work must be undisclosed at the moment of the author’s death. If the author had
signed a contract before his death, and the works are disclosed afterwards they are not
considered posthumous as the author had expressed his interest in disclosing it. Works are also
not considered posthumous when the author disclosed a part of the work, even if it consisted in
just extracts of the works®74.

As a result, for works that are disclosed after the expiration of the authors’ exploitation rights (70
years after authors’ death), the French IP Code provides that the duration of the exclusive right is
25 years from 1 January of the calendar year following the disclosure®’>.

As this right arises after the author’s death, the law establishes the following regime in relation
to the ownership of the right. If the work is disclosed during the 70 years after authors’ death,
this right to exploit the posthumous works belongs, according to the law, to the author’s
beneficiaries/rightholders, even if the work was discovered by a third party®’®. However, if the
disclosure occurs after the expiration of the 70 years after authors’ death, this right belongs to

‘the owners, by inheritance or other titles, of the work, who make or will make the disclosure’®”’.

According to the law, the general rule is that ‘posthumous works must be the subject of a separate
publication’. Yet, when the undisclosed work is only a fragment of a previously published work,

870 French IP Code L-121-3.
871 Sterling (n 230) 401.

872 Dusollier (n 539) 38.

873 Gautier (n 37) 435.
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the work could still join the previously published work only if the beneficiaries ‘still have the right
to use them’, namely if the previously published work is still protected by exclusive rights.
According to Gautier, there is specific case-law where the Courts ruled that if the posthumous
part is more important than the disclosed work that has already fallen in the public domain, the
complete work will be protected®”2,

Importantly, the person entitled to the right and thus to the disclosure of the work will need to
get authorization of the heirs of the author who still own the moral rights of the author and
therefore the right of divulgation®”°,

Longer term of protection: War-Related Term Extensions

The Term Directive, harmonizing the term of protection of copyright in the EU#9, allows Member
States to keep a longer term of protection when it was already running in a Member State on 1
July 1995. In this context, the Directive permits the existence of those provisions introduced by
the French legislator to compensate for the lack of exploitation in certain moments of the history,
such as during the worldwide wars.

In the French IP Code, there are three provisions extending the term of protection of works. Two
of this provisions, corresponding to Articles L-123-8 and L-123-9, extended the term of protection
of works created between the first world war (WWI) and the second world war (WWII),
respectively. According to Angelopoulos:

‘(@) The rights of authors, composers and artists of works published before the signing of
the Treaty of Versailles and which had not fallen into the public domain on 3 February
1919 were extended by 6 years and 152 days;

(b) The rights of authors, composers and artists of works published before 1 January 1948
and which had not fallen into the public domain on 13 August 1941 were extended by 8

years and 120 days’28.

A third provision enlarges the protection of those works of authors who died for France during
the WWI and WWII, e.g. Apollinaire, Saint-Exupery, by 30 years?2,

878 Gautier (n 37) 436.
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7.4.2 Open Data Directive

At the moment of writing these lines, there is no draft available of the draft law implementing the
Directive 2019/1094 in France.
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8 Annex lll = Lithuania

8.1 Copyright-related provisions

The copyright system in Lithuania is regulated by the Law on Copyright and Related Rights of the
Republic of Lithuania®3 of 1999 which has been last amended in July 2019.

Given that Lithuania joined the EU as a Member State in May 2004, most of the EU legal copyright
Acts were implemented almost literally, especially those acts that were adopted before the
accession®4, The Infosoc Directive was implemented in Lithuania by the Law amending the Law

883 The Lithuanian Copyright Law.
884 Lindner and Shapiro (n 564) 563.
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on Copyright and Related Rights of 5 March 2003%°>, except from some provisions on the

reproduction of works for personal use and the remuneration system of the reprographic
exception®8e,

8.1.1 Exceptions and limitations

Exceptions and limitations are envisaged in Section 4 of the Lithuanian Copyright Law. With
regards to the interpretation of exceptions and limitations, the Copyright Law introduced the
obligation to interpret them according to the rule of the three-step test of the Infosoc Directive
(and international Conventions)®®’ in Article 19. Accordingly, exceptions and limitations ‘must not
conflict with a normal exploitation of a work and must not prejudice the legitimate interests of
author or other owner of copyright’.

Yet, the same article introduces a particular rule related to the interpretation of exceptions and
limitations that are only applicable for non-commercial uses. This provision does not provide any
clarity whatsoever®® as it states that ‘when determining whether or not a work, an object of
related rights or sui generis rights has been used for non-commercial purposes account must be
taken of the purpose of the use. The legal form, organisational structure and method of financing
of the user of a work, an object of related rights or sui generis rights shall not be decisive factors
in this case’®®.

8.1.1.1 Preservation exception

The preservation exception of Article 5.2(c) of the Infosoc Directive®® has been introduced in
Article 23 of the Lithuanian Copyright Law. This provision grants an exception for the ‘use of works
to preserve fonds and collections of libraries, educational institutions, museums or archives. To
this account, this provision allows the reproductions of works made by the aforementioned
beneficiaries for non-commercial purposes without having the authorization of the copyright
owner and without compensation.

Beneficiaries

885 Law amending the Law on Copyright and Related Rights of the Republic of Lithuania of 5 March 2003, 5 No. IX-
1355.

88 See Mizaras (n 317) 850.

887 See Deliverable 2.1 for further analysis of the Infosoc Directive and the three-step test.

888 |indner and Shapiro (n 564) 574.

889 The Lithuanian Copyright Law art.19.2.

8%0 See Deliverable 2.1 for further analysis of this exception at EU level.
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The only beneficiaries of the Lithuanian exception are libraries, educational institutions, museums
and archives. It must be noted that although the Directive includes educational establishments as
beneficiaries of the exception, Lithuania is one of the few countries that includes them.

Purposes of the exception

Alike the Directive, the authorized acts under the Lithuanian exception are the reproductions of
works. These reproductions must be made by the aforementioned beneficiaries as long as they
are not made for commercial purposes. In addition, these reproductions must be carried out ‘so
that a lost, destroyed or rendered-unusable copy of the work of the fonds and collections of the
establishments specified in this article would be preserved or reproduced or when it is necessary
to restore a lost, destroyed or rendered-unusable copy from the permanent collection of any
other similar library, educational institution, museum or archives, if it is impossible to obtain such
a copy by other acceptable means’.

The Lithuanian exception does not impose any restriction on the type of works that may fall under
the exception except from those works ‘communicated to the public via computer networks (on
the Internet)’®1. Therefore, a priori all works are eligible for the exception.

Reproductions can be made by any means as the law does not restrict any type of technology
used for the reproductions®?2. In addition, the Lithuanian exception permits repeated acts of
reproductions provided they are carried out on ‘unrelated occasions’. Although it is not crystal
clear that this exception permits the format shifting of works in order to make use of such works,
it does not seem that it generates further problems for CHIs in practice. As a result, it is an
accepted practice in Lithuania that CHIs digitize works under this exception when they risk being
lost or their format renders unsuitable®3,

Remuneration to authors for the uses made under this exception is explicitly excluded in the
Copyright Law. Yet, the source and author’s name should be mentioned, ‘where possible’.

With regards to the new CDSM Directive, Lithuania has not provided yet any drat law
implementing the provisions of the Directive. In any case, it does not seem that the new exception
will lead to significant changes. Yet, the exception will need to be reworded to explicitly allow the
format shifting8%4.

891 The Lithuanian Copyright Law art.23.
892 Matulionyte (n 36) 270.
893 Matulionyte (n 36) 270.
894 Matulionyte (n 36) 270.
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8.1.1.2 Research and private study standing in dedicated terminals

The exception for research and private study via dedicated terminals in specific establishments
that is included in Article 5.3(n) of the Infosoc Directive®®®, was introduced by the Lithuanian
legislator in Article 22(3) of the Copyright Law. Accordingly, this exception allows, without having
to obtain the rightsholder’s consent, the use of works held by libraries, educational and research
institutions’ libraries, museums or archives, by communicating them to the public, for the non-
commercial purposes of research or private study via computer networks at the terminals
designated for that purpose in those establishments’.

Beneficiaries

The only beneficiaries of this exception are libraries, libraries of educational and research
institutions, museums and archives. It must be noted that the law does not impose any
requirement on the public accessibility of these establishments.

Purposes of the exception

The acts allowed by this exception are those acts of communication to the public of the works
held in the aforementioned establishments via computer networks. Yet, as seen above, the CIEU
ruled in the Darmstadt case®® that these institutions are also allowed to digitize the works in their
collections under this exception ‘if that is necessary in order to make them available to the public
on dedicated terminals’®’. In this regard, the Lithuanian exception explicitly states that
reproductions of works made by the above-mentioned institutions may be carried out but only
for the purpose of communicating these works to the public via computer networks.

Alike the Directive, the communication to the public of works must be only exercised for research
and private study purposes and only via computer networks at dedicated terminals in the
aforementioned institutions. The statutory provision also establishes that these institutions must
ensure the use of effective technical protection measures in order to prevent i) the reproduction
of works and that ii) the content of works is not transferred outside these dedicated terminals to
any external network.

With regards to the type of works that fall under the scope of the exception, the Lithuanian
legislator does not impose any restriction on the category of works. However, it is explicitly stated
that these works must not be ‘publicly traded’ and their uses must not be forbidden by the
copyright owners. There is also no specific limitation on the number of copies that can be made

8% See Deliverable 2.1 for further analysis of this exception at EU level.
8% Technische Universitdt Darmstadt v Eugen Ulmer KG (C-117/13) EU:C:2014:2196.
897 Technische Universitdt Darmstadt v Eugen Ulmer KG (C—117/13) EU:C:2014:2196 para 40.
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available. Nevertheless, the legal provision states that not more copies of a work should be made
accessible via computer networks ‘than held by these institutions’.

Remuneration to authors for the uses made under this exception is explicitly excluded in the
Copyright Law. Yet, the source and author’s name should be mentioned, ‘where possible’.

8.1.1.3 Advertising the public exhibition or sale of artistic works

The 2003 Law introduces the exception for advertising public exhibitions or sales of works in
Article 24(4) which relates to the uses of a work for information purposes. No remuneration is
provided for such uses, but the attribution of the work must be mentioned ‘where possible’. It
must be noted that the Lithuanian exception follows the wording of Article 5(3)(j) of the Infosoc
Directive®%® almost literally.

Beneficiaries

The Lithuanian exception does not make any reference to the beneficiaries of the exception. Yet,
this exception should normally be applied by museums or cultural institutions and public auction
houses.

Purposes of the exception

The acts authorized under the Lithuanian exception are, alike the Directive, the reproduction,
publication or communication to the public of works. However, these uses are only authorized for
the purposes of advertising a public exhibition or sale of works. In the same manner as the
Directive, these uses are only permitted to the ‘extent necessary’ for the promotion of the event
and should therefore not be applied beyond the promotion of the event. Any other commercial
uses are excluded from the scope of the exception.

With regards to the types of works covered by the exception, only artistic works fall under the
scope of the exception, in the same terms as required by the Infosoc Directive. Yet, there is no
such particular limitation with regards to the public exhibition of works.

8.1.1.4 Text and Data Mining

There is no TDM exception under the current Lithuanian Copyright Law and it seems clear that
the research exception®° does not cover TDM activities®°.

8%8 See Deliverable 2.1 for further analysis of this exception at EU level.
89 The Lithuanian Copyright Law art.22.
900 Matulionyte (n 36) 268.
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Nevertheless, the new CDSM Directive®! introduces two exceptions for TDM acts that will need

to be implemented at national level. At this moment, there is no draft law implementing such

exceptions available in Lithuania and therefore it is not clear yet how these exceptions will be
transposed.

8.2 Specific regime in respect to particular types of works

8.2.1 Orphan works

The Orphan Works Directive®? was transposed into the Lithuanian copyright system by a 2014
Law®® and two implementing Ministerial Orders®%*. The latter were adopted by the Ministry of
Culture and concern the list of sources for the diligent search and the compensation system for
rightholders in case the author reappears®®.

The Lithuanian Copyright Law was modified accordingly introducing the orphan works related
provisions in Articles 89 et seq. The concept of orphan works is defined within Article 2(35) of the
said law according to which an orphan work is a ‘work or a phonogram with none of the
rightholders in that work or phonogram identified or, even if one or more of them is identified,
with none located despite a diligent search for the rightholders having been carried out and
recorded in accordance with the procedure laid down by this Law’.

Types of works

An orphan work can only be considered as such after a diligent search of rightholders has been
carried out. Works can still be considered orphans and therefore may be still used under the
exception in Lithuania when there is more than one rightholder involved, and not all of them have
been identified or located, or even if one or more of them have identified or located. However, in
the latter situation, before making use of the orphan works, the authorization of the identified or
located rightholders (for the rights they hold) must be previously obtained®°®,

901 See Deliverable 2.1 for a further analysis of the TDM exceptions under the CDSM Directive.

902 See Deliverable 2.1 for a further analysis of the Orphan Works Directive.

903 | aw of 16 December 2014 No XII-1460 regarding the amendment of the Law of Authors Rights and Related Rights
No VIII-1185.

904 Order of the Minister of Culture of the Republic of Lithuania of 28 January 2015 No JV- 46 concerning the sample
list of sources for the diligent search of right holders of orphan works; Order of the Minister of Culture of the Republic
of Lithuania of 17 July 2015 No JV-480 concerning the compensation conditions for the former orphan works.

905 See Bertoni, Guerrieri and Montagnani (n 140) 89.

906 The Lithuanian Copyright Law art.90.2.
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In addition, the Lithuanian Copyright Law introduced an interesting provision on the presumption

of the orphan status of a work. Correspondingly, the orphan status of a work may not be

presumed due to i) the lack of mention of the author’s name in a publication or broadcast or

where it has been published under a pseudonym and neither due to ii) the lack of mention of the
producer of the phonogram and/or performer in a publication or broadcast®®’.

According to the Lithuanian Copyright Law which follows the approach of the Directive, not all
types of works can be considered orphans. Only i) works published in the form of books, journals,
newspapers, magazines or other writings contained in the collections of certain institutions; ii)
audiovisual works and phonograms contained in the collections of particular institutions; iii)
audiovisual works and phonograms produced by public-service broadcasting organisations up to
and including 31 December 2002 and contained in the archive of the public institution, national
public broadcaster ‘Lithuanian National Radio and Television’®%,

The statutory provision also includes those works or phonograms that have never been published
or broadcasted but that have been made available by the cultural, educational and scientific
institutions or public broadcasting organisations of Lithuania or other Member States with the
authorization of the rightholder(s) or, at least, when it was reasonable to presume that the
rightholders would not oppose to such uses.

Embedded works that are incorporated or that constitute an integral part of the orphan works
also fall under the scope of the exception. The Lithuanian legislator opted for introducing a non-
exhaustive list of works that could be embedded in the orphan works such as illustrations,
photographs, designs, sketches or maps®®.

Beneficiaries

The beneficiaries of the exception according to which such orphan works may be used (under
certain conditions explained below) are the following: libraries, museums, archives, film or audio
heritage institutions, educational establishments and research institutes. These institutions must
be publicly accessible.

It must be noted that the Lithuanian Law also adds the ‘research institutes’ to the list of
beneficiaries, which are not included in the Directive®'°.

Subject matter

%07 The Lithuanian Copyright Law art.90.4.

908 The Lithuanian Copyright Law art.89.

999 The Lithuanian Copyright Law art.89.2.

910 Bertoni, Guerrieri and Montagnani (n 140) 89.
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In the same terms as the Directive, Article 91 of the Lithuanian Copyright Law grants the possibility
to the aforementioned institutions to ‘use orphan works for non-commercial purposes in the
ordinary management of their activities aimed at their public-interest missions in the fields of the
promotion of culture, heritage protection, education, science and public information, provided
that the orphan works which are being used are contained in their collection’9*,

The uses made by the cultural and scientific institutions can only be carried out for non-
commercial purposes. Yet, institutions may engage in agreements with third-parties but only in
the ‘pursuit of their public-interest missions’. These third parties cannot, in any case, make use of
the orphan work or control its use®*?. Nevertheless, the beneficiary institutions are allowed to
generate certain revenues in order to cover exclusively the costs of the reproductions and the
making available of the works®!3, as provided in the Directive.

Permitted uses. Following the Directive’s requirements, the only permitted uses of the orphan
works by the beneficiaries are stated in Article 94 of the Lithuanian Copyright law. Accordingly,
the beneficiary institutions can only i) reproduce the orphan works for the purposes of
‘digitisation, making available, indexing, cataloguing, preservation or restoration’; ii) make the
orphan works available to the public. The statutory provision gives a further explanation on how
the orphan works should be made available to the public, namely ‘by wire or wireless means’ (for
instance, via computer networks and/or the Internet) which allows the public to access orphan
works from a place of their choice and at a time of their choice.

Diligent search

According to Article 90(1) of the Lithuanian Copyright Law, a work or a phonogram can only be
considered as orphan after a diligent search has been carried out. Further conditions on the
diligent search are established in Article 92 of the Copyright Law.

In this regard, the diligent search must be carried out for each particular work by verifying the
information from the sources of each category of works. A list of sources has been included in a
separate Ministerial Order®*. This list includes: ‘(i) sources for diligent search of authors and
related right holders, (ii) sources for the diligent search of right holders of newspapers, journals
and other periodicals; (iii) sources for the diligent search of right holders of visual art
(photographs, illustrations, design, architectural works and others) published in newspapers,

911 The Lithuanian Copyright Law art.91.1.

912 The Lithuanian Copyright Law art.91.2 and 91.3.

913 The Lithuanian Copyright Law art.94.2.

914 Order of the Minister of Culture of the Republic of Lithuania of 28 January 2015 No V- 46 concerning the sample
list of sources for the diligent search of right holders of orphan works.
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journals and other periodicals, and (iv) sources for diligent search of rightholders of audio-visual
works and phonograms’%.

Article 92(2) provides, in the same terms as the Directive, the places where the diligent search
should be performed. In this regard, first, the search must be carried out in the Member State
where a work was published or broadcast for the first time, or in the absence of publication, the
first broadcast. Second, for audiovisual works, the search must be performed in the Member State
where the producer has the permanent residence or headquarters. Third, the place where the
beneficiary institution that made the work available to the public is established. Where there is
evidence to presume that relevant information of a rightholder can be found not only in the
Member States, or when it appears that the producer of the audiovisual work does not have the
permanent residence or headquarters in any of the Member States, sources of other countries
must also be consulted.

Importantly, the beneficiaries are required to keep all the records of the diligent search until the
expiration of the exclusive rights for those works®?®.

Once the diligent search has been performed and if it is concluded that the work or the
phonogram is an orphan work, the beneficiary institutions must inform the results of the search
to the competent authority, the Martynas MazZvydas National Library of Lithuania.The competent
authority will transfer this information to the EUIPO’s database. Once the information of the work
is recorded, the work gets its ‘orphan status’®%’.

End of the orphan works-status

As explicitly required by the Directive, the Lithuanian Copyright Law grants the rightholders the
right to put the orphan status of a work to an end at any time. Article 95 of the Copyright Law
establishes the manner how the rightholders could request the beneficiary institution to end the
orphan status of his work(s). Such request must be accompanied by any supporting document
acknowledging the entitlement of the exclusive rights to the specific work, e.g. publishing
agreements, certificates of the right of inheritance of copyright or related rights, etc. In case the
beneficiary institutions conclude that the orphan work status has to end, they shall communicate
this information to the competent national authority and shall keep all the records until the
expiration of the exclusive rights for those works.

Compensation

915 Bertoni, Guerrieri and Montagnani (n 140) 91-92.
916 The Lithuanian Copyright Law art.92.1.
917 The Lithuanian Copyright Law art.93.

152



inDICE=
D2.2 Public
Besides, the rightholder has the right to obtain compensation for the uses made of his work(s)
during his absence, as required by the Directive. The right to compensation is explicitly stated in
Article 96 of the Lithuanian Copyright Law. In order to obtain such compensation, the rightholder
must submit an application to the institution authorized by the Government which will take a
decision on the compensation. The compensation will be paid by the State and will be calculated
by evaluating the uses made of the works, the importance of the public-interest missions of the
institutions, among others. This decision will be taken by a panel of experts created for this
matter. Further compensation and distribution arrangements are established through a
Ministerial Order®!8,

8.2.2 Out-of-commerce works

There is not any statutory provision within the Lithuanian Copyright Law addressing the uses of
OOCWs even if the situation of CHIs to clear rights for this kind of works has also been proven
complex in Lithuania. Yet, there are some initiatives from the Government within the National
Digitization Strategy that aim at facilitating and simplifying the engagement of CHls in licenses
with CMOs%°,

Therefore, it seems that the new OOCWSs’ provisions in the CDSM Directive®?® will be welcomed
in Lithuania although not without challenges®?’. In any case, Lithuania must implement these
provisions into their national copyright law. At the time of writing these lines, there is no draft
available of the law implementing such provisions.

8.2.3 Works of visual arts in the public domain

Given that there is no draft law available for the implementation of the CDSM Directive in
Lithuania yet, we cannot assess how the provision in Article 14 of the CDSM Directive®?? will be
transposed into national law.

8.2.4 Non-original photographs

At EU level, photographs can be granted copyright protection as literary and artistic works
provided they are original. Non-original photographs can also be granted protection through

918 Order of the Minister of Culture of the Republic of Lithuania of 17 July 2015 No JV-480 concerning the
compensation conditions for the former orphan works.

919 See Matulionyte (n 36) 271-272.

920 See Deliverable 2.1 for a further analysis of the OOCWs provisions in the CDSM Directive.

921 Matulionyte (n 36) 272-273.

922 See Deliverable 2.1 for a further analysis of the Article 14 of the CDSM Directive.

153



inDICE=

D2.2 Public

another neighbouring right as allowed by the Term Directive. The said Directive provides the

Member States the possibility to introduce other related right protection for photographs that
are not original enough to qualify for copyright protection®?3.

In Lithuania, original photographs can be protected by copyright as stated in Article 4 of the
Lithuanian Copyright Law. Accordingly, this provision establishes that the subject matter of
copyright includes literary, scientific and artistic works ‘which are the result of creative activities
of an author’ and therefore it comprises ‘photographic works and other works created by a
process analogous to photography’.

This provision clearly grants protection to photographs that are original regardless the technology
used. This is further confirmed by Article 2 of the Copyright Law which provides a definition of a
‘photographic work’. Accordingly, a photographic work is ‘an image produced on surfaces
sensitive to light by means of light or any other radiation the composition, selection or way of
capturing the chosen objects of which show originality, irrespective of the technology (chemical,
electronic, etc.) of such fixation’??4,

In contrast, the Lithuanian legislator did not choose to introduce any other related right for the
protection of non-original photographs in the Lithuanian copyright system. Given the absence of
further rules for the protection of photographs in Lithuania, photographs are protected by
copyright when they constitute the author's own intellectual creation. This is the only criterion
to determine the originality of the photographs®%.

8.2.5 Databases

According to the Database Directive®?®, the protection of databases in the EU can be granted
through i) copyright protection for databases that are original and ii) a sui-generis right protection
for those databases that do not qualify for copyright protection. The Database Directive was
transposed in Lithuania with an almost identical wording®?’.

A definition of database is provided in the Copyright Law in Article 2(7) which defines a database
as ‘a compilation of works, data or any other material arranged in a systematic or methodical way
and individually accessible by electronic or other means’. The only addition that was not included
in the definition provided by the Directive is that the Lithuanian legislator explicitly excluded
‘computer programmes used in the making or operation of such databases’.

923 See Deliverable 2.1 for a further analysis of the Term Directive.

924 The Lithuanian Copyright Law art.2.10.

925 Mizaras (n 317) 839.

926 See Deliverable 2.1 for a further analysis of the Database Directive.
927 Mizaras (n 317) 840.
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However, the Lithuanian provision does not explicitly state the ‘independence’ of the works or
data that are included in the collection or compilation as established in the Directive®?8. Yet, this
is further inferred from the subsequent provisions (see below).

Copyright protection

The protection of databases that are original and therefore subject to copyright protection is
explicitly stated in Article 4(3) of the Lithuanian Copyright Law.

Alike the Directive, copyright protection is granted to collections or compilations of data or
databases that by reason ‘of the selection or arrangements of their contents’ constitutes the
author’s intellectual creations’. The statutory provision adds that these compilations of data or
databases must be ‘expressed in machine readable form by technical means or in another
form’2?, Such specification is not included in the Directive.

Following the approach of the Directive, the copyright protection does not extend to the data or
material contained in the database. In addition, the copyright protection on the database applies
without prejudice of the of copyright or related rights on the works contained in the database or
compilation of data?3°,

As an author of the copyright subject matter, an author of an original database enjoys the same
level of protection and term of protection, namely 70 years post mortem. Yet, there is an
interesting provision in Lithuanian copyright law according to which moral rights of an author of
databases ‘may not be used in a manner which unreasonably prejudices the rights of a holder of
the author’s economic rights in these databases’. These rights include the right to adapt, alter and
distribute these works at his discretion, with the exception of the cases when such actions would

be prejudicial to the author’s honour or reputation’?3?,

The rights of the lawful user of databases are indicated in Article 32 of the Copyright Law in a
close manner to the drafting of the Directive.

Sui-generis right protection

The sui-generis right protection is included in the Lithuanian Law in Chapter IV related to the
‘Rights of makers of databases’.

Beneficiaries

928 Fisher and others (n 266) 8.
929 The Lithuanian Copyright Law art.4.3(2).
930 The Lithuanian Copyright Law art.4.4.
91 The Lithuanian Copyright Law art.14.3.
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In Lithuania, the owner of the sui-generis right is the ‘maker of a database’ which is defined in
Article 2(40) of the Copyright Law as the person ‘who has made when selecting, arranging, verifying
and presenting the contents of the database, has made substantial qualitative and (or) quantitative
(intellectual, financial, organizational) investment, as well as a natural or legal person to whom
the sui generis rights of the maker of the database has been transferred’®32.

Scope of protection

Article 61 of the Copyright Law states, in a similar manner than the Directive that a ‘maker of a
database who shows that he has made a substantial qualitative and/or quantitative (intellectual,
financial, organisational) investment in obtaining, arrangement, verification and presentation of
the contents of that database’ will have the right to i) transfer permanent or temporarily all or a
substantial part of the contents of a database to another medium by any means or in any form
and to ii) make available to the public in any form ‘all or a substantial part of the contents of a
database’, as well as to distribute copies, by renting or selling them, including an invitation to buy
them or targeted advertising which incentivizes users to buy them?®33, The Lithuanian law does not
define the concept of ‘substantial investment’ either.

It must be noted that the Lithuanian law does not follow the Directive with regards to the rights
of the database owner. The Directive refers to the right of the database maker as the right to
prevent the ‘extraction’ and ‘re-utilization” of the contents of the database. However, the
Lithuanian legislator refers to these concepts, without defining them, in Article 63 on the
exceptions and limitations that apply to the sui-generis right.

Yet, repeated and systematic extractions and reutilization of small parts of the contents of a
database shall be prohibited also under Lithuanian Law ‘where such acts conflict with a normal
exploitation of that database or unreasonably prejudice the legitimate interests of the maker
thereof’?34. This provision follows almost word by word the drafting of the Article 7.5 of the
Directive.

Term of protection

As required by the Database Directive, Article 64 of the Copyright Law establishes a term of
protection for the sui-generis right of 15 years from the date of completion of the database. When
a database has been made available to the public within this period, the 15 years of protection
will count from the date the database was made available to the public®®®. It must be noted that

932 The Lithuanian Copyright Law art.2.40.
933 The Lithuanian Copyright Law art.61.1.
934 The Lithuanian Copyright Law art.63.2.
935 The Lithuanian Copyright Law art.64.1.
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this provision does not state the year in which the protection should start to be counted (unlike
the Directive)3®.

Additionally, when a database has been subject of a substantial modification, including any
‘changes resulting from the accumulation of successive additions, deletions or alterations’ that
constitute a substantial new investment, a new term of protection may be granted®?’.

8.3 Other copyright matters in a nutshell

8.3.1 The public lending derogation

In Lithuania the exclusive lending right of the author is included in Article 15(1)(5)°38 which states
that the author has the exclusive right of authorizing or prohibiting the lending of the original or
copies of a work. The exclusive author’s right of lending may be derogated for the benefit of
libraries and other institutions as established by Article 5 of the Rental and Lending Directive®®°.
In this regard, Lithuania has introduced a public lending derogation in Article 2(38) of the
Copyright Law, which also provides a definition of ‘lending’. According to Article 2(38), lending is
understood as the ‘transfer of the original or copies of a work or subject matter protected by
exclusive rights by sui generis rights for use for a certain period of time without remuneration in
libraries or other publicly accessible institutions’4°.

This provision must be read in combination with the legal provision stated in Article 16(3) of the
Lithuanian Copyright Law which establishes the obligation of compensation to rightholders.

Beneficiaries

The beneficiaries of the public lending derogation are the institutions that are allowed to lend
original or copies of works without the authorization of the rightholder are, in principle, libraries
(although Article 2(38) does not exclude other publicly accessible institutions). The libraries that
fall under the public lending derogation, according to Mizaras, are the following: ‘the Lithuanian

936 Jean-Paul Triaille and others, Annex 1. Legal Analysis. Study on the Application of Directive 2001/29 /EC on
Copyright and Related Rights in the Information Society (the “InfoSoc Directive”) (European Union 2013) 99.

97 The Lithuanian Copyright Law art.64.2.

938 ‘distributing the original or copies of the work through sale, including a public offer to buy them or targeted
advertising of the original or copies of the work, encouraging consumers to purchase them, as well as renting, lending
or otherwise transferring the original or copies of the property or managing, importing or exporting’.

939 See Deliverable 2.1 for a further analysis of the Rental and Lending Directive.

940 The Lithuanian Copyright Law art.2.26.
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National Library, the public, county and municipal libraries’®*!. The Copyright Law opens the door
to the legislator to introduce other institutions that are publicly available.

Types of works

Article 16.3 of the Lithuanian Copyright Act only includes books and visual arts publications in the
scope of the public lending derogation. With regards to what should be considered as visual art
publications, the statutory provision further refers to ‘art and photo albums’942,

In the same terms as the Rental and Lending Directive, the law explicitly excludes buildings and
works of applied art from the lending right®*3. In addition, according to Mizaras, the public lending
derogation does not cover the lending of ‘books and other publications released in a digital
manner, in various electronic media, and phonograms and audiovisual works released in various
audio and visual media’®**. It must be noted that after the CJEU judgment®# in the VOB case®*,

the situation may have changed in Lithuania with regards to the lending of e-books.
Compensation

The introduction of a compensation to rightholders for the loans made of their works is an
obligation explicitly stated in the Directive. Therefore, the Lithuanian legislator introduced such
obligation in Article 16(3) of the Copyright Law. According to this provision, authors and their
successors have the right to obtain a remuneration for the loans of their works that have been
made.

The amount of the remuneration is decided by the Government following the recommendations
of the Copyright and related rights’ Commission and is based on the calculation of the loans
made®*’. The collection and distribution of the compensation is compulsory managed by a CMQO>*8
and is paid from the national budget funds®*.

Exemption of compensation

With regards to the possibility given by the Directive to exempt certain institutions from the
payment of the compensation to rightholders for the loans of their works, the Lithuanian

941 Mizaras (n 317) 848.
942 The Lithuanian Copyright Law art.16.3.
983 The Lithuanian Copyright Law art.15.7.
944 Mizaras (n 317) 848.
945 See Deliverable 2.1 for a further analysis of the case-law.
946 Vereniging Openbare Bibliotheken v Stichting Leenrecht (C—174/15) EU:C:2016:856. (n 339).
97 Ana-Maria Marinescu (n 372) 918.
948 The Lithuanian Copyright Law art.65.2(4).
949 Mizaras (n 317) 848.
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legislator decided to exempt libraries of educational and scientific institutions®*° as established in
Article 16.3 of the Copyright Law.

8.3.2 Moral rights

Moral rights are envisaged in Article 14 of the Lithuanian Copyright Law. Article 14(1) evidences
the independent character of moral rights from the economic rights. Moral rights remain
‘property’ of the author even when economic rights have been transferred to a third-party®*.

Further, moral rights cannot be transferred, inherited or waived®?2. After the author’s death, his
moral rights can be exercised in accordance with the procedure stated in Article 49(2)°%3.
According to this provision, the author can designate the person that will exercise the protection
of his moral rights. In the absence of instructions from the author, the moral rights will be
exercised by his heirs. In case there are no heirs and in case the term of the economic rights
expires, the moral rights will be exercised by ‘an institution authorised by the Government’%>4,

Despite this, moral rights should not be considered as ‘absolute’. Following Mizaras, there are
certain provisions in the Copyright Law that aims at balancing the interests of rightholders and
the users when exercising the moral rights®>>, such as the provision of Article 14(3) that relates to
the moral rights of authors of computer programs and databases which accordingly, may not be
used ‘in a manner which unreasonably prejudices the rights of a holder of the author’s economic
rights in these computer programs and databases’.

Types of moral rights

The Lithuanian Copyright Law only provides the ‘minimum’ moral rights envisaged in the Berne
Convention®®, namely the attribution and integrity right, given the lack of harmonization at EU
level®>’. Yet, the Lithuanian legislator introduced the attribution right in a particular manner as it
is provided in two separate rights.

The first right included in Article 14 is the right of attribution. This provision grants the author
‘the right to claim authorship of the work, by indicating the author’s name in a prominent way on
all the copies of a published work, and in connection with any other public use of the work’.

950 Mizaras (n 317) 848.

91 The Lithuanian Copyright Law art.14.

952 Mizaras (n 317) 843.

953 Mizaras (n 317) art.14.2.

954 The Lithuanian Copyright Law art.49.2.

955 Mizaras (n 317) 844.

96 The Berne Convention art.6bis.

97 See Deliverable 2.1 for a further analysis of moral rights at EU and international level.
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Secondly, 14(2) provides the author the right to the author’s name: ‘the right to claim or prevent
the mention of the author’s name in connection with any use of the work, or the right to claim
that the work be disclosed to the public under a pseudonym.

The second right included in Lithuanian’s law, ‘the right to the author’s name’ is normally included
in other jurisdictions as part of a broad concept of the attribution right.

The third moral right that is granted to authors under Lithuanian copyright law is the right of
integrity or, according to this provision, ‘the right to the inviolability of a work’. Such right confers
the author ‘the right to object to any distortion or other modification of a work or the title thereof,
as well as to any derogatory action in relation thereto which may be prejudicial to the author’s
honor or reputation’.

In Lithuania there has not been so far too many judgments in relation to the infringement of moral
rights and most of them concern the right of attribution®®, Few cases relate to the right of the
inviolability of a work and in this respect, it seems that the Lithuanian Courts have not adopted a
position yet on whether the assessment of infringement of such right should be accompanied by
a damage to the author’s honor or reputation. Yet, the trend in the Lithuanian case-law seems to
follow the presumption according to which the respect of the works should be associated with
the respect of the author. In a Court Case®*°, the Supreme Court considered that any alterations
or distortions caused to a work, even if they are considered minor, could be painful for the author
and considered by him as disrespectful®®.

Term of protection

In Lithuania moral rights are perpetual in the sense that they are protected for an unlimited period
of time, e.g. ‘for life’?L, This is explicitly stated in Article 34.2: ‘the protection of the author’s moral
rights shall be of unlimited duration’.

8.3.3 Adaptation right

Although the adaptation right (nor the translation right) has been harmonized at EU level®®?, they
remain applicable in all Member states through the Berne Convention.

958 Mizaras (n 317) 845.

959 Decision of the Supreme Court of Lithuania of 19 February 2003, civil case, J. Jakitas v. UAB MisO gaires, No. 3k-3-
273/2003, category 78. (n 450).

90 Mizaras (n 317) 845.

%1 Mizaras (n 317) 844.

%2 See Deliverable 2.1 for a further analysis of the adaptation right at EU and international level.
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In Lithuania, the adaptation right is an independent economic right established in Article 15 of
the Copyright Law, which accordingly grants the author the possibility to authorize or prohibit the
‘adaptation, arrangement, dramatization or other transformation of a work’. There are no further
specifications with regards to the adaptation right of the author, except from some provisions
related to specific type of works, such as adaptations of audiovisual works and computer
programs.®® As an economic right of the author, this right has the same characteristics than the
other economic rights and the same duration of protection, namely 70 years post mortem.

Nevertheless, due to the intrinsic relation of the adaptation right with the regime for derivative
works, we will briefly refer to this kind of works under the Lithuanian Copyright Law.

Derivative works, which ‘are created on the basis of other literary, scientific or artistic works
(translations, dramatizations, adaptations, annotations, reviews, essays, musical arrangements,
static and interactive Internet homepages, and other derivative works)’?®* can also be subject of
copyright protection as long as they are ‘the result of creative activities of an author’.
Interestingly, the Lithuanian legislator opted to introduce a non-exhaustive list of what should be
considered as ‘derivative works’ and has explicitly included ‘internet pages’ in such list. According
to Mizaras, mentioning internet pages as derivate works generates confusion as it would entail
that homepages are created based on pre-existing works or that the homepage would extent to
the contents that appear in the display of the homepage®®°.

The copyright protection granted to derivative works applies regardless of the copyright or related

rights protection of the pre-existing work in which the derivative work is based on®®®,

8.4 Other rules on matters relevant for CHIs

8.4.1 Protection of public domain/cultural heritage

Display of works of fine arts

The Lithuanian Copyright Law has introduced a particular and debated®®’ provision with regards
to the display of a work of fine arts. Due to the potential relevance for CHIs and the inDICEs
project, it is briefly presented below.

963 See The Lithuanian Copyright Law art.11.1 and 11.2 for audiovisual works and art.30 for computer programs.
%4 The Lithuanian Copyright Law art.4.3.
95 Mizaras (n 317) 841.
96 The Lithuanian Copyright Law art.4.4.
97 See Lindner and Shapiro (n 564) 589.
161



inDICE=

D2.2 Public
This exception permits, without having the author’s consent (or other rightsholder’s), the public
display of an original or a copy of work of art for non-commercial purposes ‘if the work has been
sold or its ownership has been otherwise transferred to another natural or legal person’. The
public display of works of art is only permitted when the author or his successor is aware of the
public display or has ‘reasonable grounds’ to believe that such public display or exhibition of
works constitutes an integral part of the regular activities of the natural or legal person that
acquired the work®®®, While displaying the work or its copy the author’s name shall be provided,
if possible. No remuneration is envisaged for the rightholders for this kind of uses.

Right of making available of work of fine art

Although the Lithuanian law only grants the attribution right and integrity right as moral rights to
authors (and performers), there are two specific provisions that could qualify as a quasi moral
right in Article 18 and that are worth of mentioning in the study.

Article 18(1) states that the owner of an original work of art must permit the author of the work
to reproduce or display the said work in his exhibition provided that neither the reproduction
right nor the right to public display have been transferred to the owner of the work of art. Safety
of the work and the legitimate interests of the owner of the work must not be prejudiced®®.

In addition, Article 18(2) states that ‘the owner of an original work of fine art may not destroy the
work before offering it back to the author’. Nevertheless, when the return of the original work is
no longer possible, the conditions for the author to create a copy of the work must be provided.

Posthumous works

The Lithuanian legislator opted for the introduction of an exclusive right for those persons, legal
or natural, that after the expiry of the copyright protection, lawfully publishes for the first time or
lawfully communicates to the public a previously unpublished work®’°, The protection granted is
similar to the protection for the other exclusive economic rights of the author. The duration of
protection is 25 years from the date of the first lawful publication of the work or the first lawful
communication to the public®”?.

%8 The Lithuanian Copyright Law art.33.

99 The Lithuanian Copyright Law art.18.1.
970 The Lithuanian Copyright Law art.36.1.
971 The Lithuanian Copyright Law art.36.2.
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8.4.2 Open Data Directive

At the moment of writing these lines, the Lithuanian legislator has not made available any draft
law implementing the Directive 2019/1024.
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9 Annex IV - Poland

9.1 Copyright-related provisions

9.1.1 Exceptions and limitations

9.1.1.1 Preservation exception and Research and private study
standing in dedicated terminals

Scope of the exceptions

The Polish Act on Copyrights and Related Rights (Ustawa z dnia 4 lutego 1994 r. o prawie
autorskim i prawach pokrewnych)®’? provides, in Article 28, specific exceptions and limitations to
cultural organizations. This includes a preservation exception, as well as an exception for research
and private study via dedicated terminals. The whole provision sets out special rules for the use
of protected works without the consent of the rightholder and includes the following three types
of exceptions for educational establishments, libraries, museums and archives: the exception to
the lending right, to the reproduction right and the distribution right.

The relevant article states that:

1. Educational institutions, universities, research institutes pursuing the activity referred to in
Article 2.3 of the Act of 30 April 2010 on Research Institutes (Journal of Laws 2018, item 736),
research institutes of the Polish Academy of Sciences pursuing the activity referred to in Article
50.4 of the Act of 30 April 2010 on the Polish Academy of Sciences (Journal of Laws 2017, items
1869 and 2201), libraries, museums, and archives may:

1) lend, as part of their statutory tasks, copies of disseminated works,

2) reproduce works being part of their own collections for the purposes of supplementing,
preserving, or protecting their own collections,

3) make their collections available for research or cognitive purposes via the end points
(terminals) of information technology systems located on their premises

—if these activities are not performed for direct or indirect financial gain.

972 Ustawa z dnia 4 lutego 1994 r. o prawie autorskim i prawach pokrewnych (Dz.U. 1994 nr 24 poz. 83, z pin. zm).
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The public lending right, which concerns the lending of works by establishments open to the

public (regulated at EU level in the Directive 2006/115/EC), will be described later in this paper.

Below we characterize the two other exceptions guaranteed in Article 28, which fairly faithfully
reflect Articles 5(2)(c) and 5(3)(n) of the Infosoc Directive (2001/29/EC).

Beneficiaries

In the current state of law, those entitled to benefit from the above provision are: "educational
institutions, higher education institutions and research institutes carrying out the activities
referred to in Article 2, section 3 of the Act of 30 April 2010 on Research Institutes (Journal of
Laws 2018, items 736 and 1669, and of 2019, item 534), scientific institutes of the Polish Academy
of Sciences conducting the activity referred to in Article 50, section 4 of the Act of 30 April 2010
on the Polish Academy of Sciences (Journal of Laws 2018, items 1475 and 1669 and Journal of
Laws 2019, item 534), libraries, museums and archives”.

According to the above closed list - which defines the beneficiaries of the regulation - libraries,
museums, archives and educational institutions, indicated directly in the regulation, i.e.
educational institutions, universities, research institutes and scientific institutes of the Polish
Academy of Sciences, may benefit from these exceptions. However, research and scientific
institutes have been strictly defined through a precise definition of the activities that they conduct
and through a reference to specific legislation, pursuant to which such institutes are covered by
the provision only if they offer doctoral programmes, postgraduate programmes or other forms
of education.

The current wording of the provision has been amended relatively recently, following the
amendment of the Act on Copyrights and Related Rights, introduced by the Act of 11 September
2015 amending the Act on Copyrights and Related Rights and the Gambling Act. This is important
because, according to the earlier wording of the provision, museums were not covered by this
exception, and the notion of "educational institutions" was limited only to schools. It was
therefore defined much more narrowly than in the Infosoc Directive, which establishes the
possibility of including publicly accessible libraries, educational institutions, museums and
archives in the exception. It was only in 2015 that museums were included among the
beneficiaries of this exception, and the narrow concept of 'school' was replaced by the broader
concept of 'educational institutions'.

According to the Infosoc Directive, the beneficiaries of the exceptions set out in Article 5(2)(c) and
5(3)(n) may be publicly accessible. This therefore includeslibraries, educational establishments or
museums, as well as archives - to which the requirement of public availability does not apply.
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Under Polish legislation, the accessibility required by the Directive for designated institutions

(excluding archives) results from specific provisions regulating their functioning®’3.

Purpose of the exceptions

Article 28(1), point 2 establishes the exception for specific acts of reproduction. The institutions
referred to in the provision may reproduce works contained in their own collections, provided
that they do so for one of the specific purposes. They may therefore digitize works, irrespective
of their copyright status (including those subject to copyright protection) without the consent of
the rightholder, where they do so in order to supplement, preserve or protect the collections.

Thanks to this exception, the digitization itself is not conditioned by the copyright status of an
object belonging to the collection of the authorized institution. It does, however, determine the
possibility of making the results of the digitization available - when an institution wants to make
its digitized collections available and re-use possible, it must already know whether it has rights
to do so and must have those rights at its disposal.

However, the work does not need to be published beforehand (before the aforementioned
amendment to the Act on Copyrights and Related Rights of 2015, the exception to the
reproduction right applied only to works that were previously published). Therefore, the
institutions have the possibility to digitize works which were not previously made available to the
public in any way, with the author's consent (this may apply, for example, to manuscripts which
were found only after the author's death).

Additionally, in the previous wording of the provision, institutions had the possibility of making
(or commissioning the making) of copies, and after the amendment, the expression "making
copies" was replaced with the term "reproduction".

It should be noted that this exception corresponds in its scope with the exception provided in
Article 6 of the CDSM Directive, which concerns the preservation of cultural heritage and requires
the introduction of copyright exception for cultural heritage institutions, allowing the making of
copies of all protected works that are permanently in their collections, in any format or medium,
for purposes of preservation of such works or other subject matter and to the extent necessary
for such preservation. The abovementioned provision is therefore already implemented in the
Polish legal system, on the basis of the provisions currently in force.

Article 28(1), point 3 establishes an exception that permits making works available through
terminals (IT system end points) located on the preemies of the authorized institution. In line with

973 M.in. ustawa z dnia 21 listopada 1996 r. o muzeach (Dz. U. z 2012 r. poz. 987) oraz ustawa z dnia 27 czerwca 1997
r. o bibliotekach (Dz. U. z 2012 r. poz. 642, z pdzn. zm.).
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Article 5(3)(n) of the Infosoc Directive, it only allows access to the collections, thus excluding the
possibility of copying or saving them on another medium. What is more, it restricts access in this
way to the premises of authorized entities only. It should be stressed that it does not, therefore,
authorize access to collections from another location, including online access. Also in the case of
this exception, it is only valid for strictly defined purposes —research or cognitive ones (following
the definition in the Infosoc Directive: 'for the purpose of research and private study'). There is a
lack of clarification that these have to be institution's own collections (as was the case with the
preservation exception in Article 28(1), point 2 and in the InfoSoc Directive.

Importantly, the application of both exceptions is further limited only to non-commercial
activities. Thus the activities of the beneficiaries of the norm set in Article 28(1) must not be for
financial gain ("these activities are not performed for direct or indirect financial gain"). It should
be stressed, however, that, in accordance with the established practice of these institutions, the
collection of fees within the limits necessary to cover the costs of their activities does not
constitute a direct or indirect financial gain®’4.

Particular limitations
Importantly, Article 28 introduces the following specific restrictions:

Firstly, reproduction for the purpose of supplementing, preserving or protecting collections may
not lead to an increase in the number of copies of the works or to an increase in the collections
that are lent or made available by the institutions under this provision. Such activity must be
considered as exceeding the scope of the authorized use, entailing legal liability.

Secondly, the exception to the distribution right does not apply if the act of distribution is based
on a prior agreement with the rightholder. This fulfils the premise of the Infosoc Directive,
according to which such communication is only possible for works 'which are not subject to
purchase or licensing terms. The term ‘purchase or licensing terms' should be understood as
'requiring that the rightholder and an establishment, such as a publicly accessible library, referred
to in that provision must have concluded a licensing agreement in respect of the work in question
that sets out the conditions in which that establishment may use that work'’>.

9.1.1.2 Advertising the public exhibition or sale of artistic works

Scope of the exception

974 Justification to the draft Act of 11 September 2015 amending the Copyright and Related Rights Act and the
Gambling Act.
975 Judgement of the court of 11 September 2014 in case C-117/13 Technische Universitat Darmstadt.
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The exception for the purpose of advertising the public exhibition or sale of artistic works is
provided in Article 333 of the Copyrights and Related Rights Act, which states:

‘1. Works may be used for the purpose of advertising a publicly accessible exhibition or a public
sale of works, to the extent justified by the promotion of that exhibition or sale and excluding
other commercial use.

2. The use referred to in paragraph 1 concerns in particular publicly accessible exhibitions in
museums, galleries, and exhibition halls, and includes using works in advertisements, catalogues,
and other materials distributed to promote an exhibition or sale and exhibiting copies of works
or making them available in any other manner for these purposes’.

Beneficiaries

Beneficiaries of this exception include museums, galleries and other entities that own exhibition
spaces and that organize publicly accessible exhibitions or sales of works. However, this is not a
closed catalogue of institutions entitled to exercise this right. The Polish legislator provides only
examples of beneficiaries of this provision (through the use of the term "in particular").

Purpose of the exception

This provision is an implementation of Article 5(3)(j) of the Infosoc Directive into the Polish legal
system, introducing the possibility for cultural institutions to use works for strictly defined
advertising purposes. The purpose for which the use can be made under the exception is specified
as advertising of a publicly accessible exhibition or public sale of works (e.g. a public auction and
sale conducted by an auction house). The scope of such use must be justified by the promotion
of such an exhibition or sale. The possibility of other commercial uses beyond promotion is
explicitly excluded. In accordance with the provisions of the regulation, the forms of use indicated
therein include the use of works in materials distributed as part of the promotion, as well as the
exhibition of copies of works, or making the available in any other way for these purposes.

Paragraph 2 of Article 333 provides examples of places where works may be made available within
the scope and purpose of paragraph 1, including in this non-exhaustive list the possibility of using
the works in advertisements, catalogues, but also in other materials distributed for the promotion
of an exhibition or sale.

It should be noted that the previous wording of this provision only referred to the use of
distributed copies of works for the purpose of advertising the public exhibition or sale to the
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public, narrowing the application of the exception to distributed copies®’®. Currently, based on
the amendment of the Act on Copyrights and Related Rights of 11 September 2015, the exception
is no longer restricted to copies (egzemplarze) of a work, understood as its physically existing,
material analogue copy®”’. The current regulation allows for the online promotion of exhibitions
and sales, in line with the possibility explicitly allowed by the Infosoc Directive (Article 5(3)(j)). The
aim of the regulation is therefore to enable the promotion of public exhibitions and sales via the
Internet. In addition, the 2015 amendment removes the premise of making available, making it
possible, for example, to promote online an exhibition containing items, which have not
previously been made available to the public in any way with the author's consent.

What is more, the use of works in this case is possible not only in materials published for the
purpose of promoting an exhibition or sale, but in all materials distributed for that purpose.
Therefore the scope of this form of permitted use has been extended to promotional activities
carried out on the Internet.

Prior to the amendment, the Act included Article 33, point 2, which allowed the distribution of
works displayed 'in collections accessible to the public, such as museums, galleries, exhibition
halls, but only in catalogues and publications published for the promotion of these works, as well
as in reports on current events in the press and television, but within the limits justified by the
purpose of the information'. The current regulation does not refer to the issue of informational
use of publicly exhibited works, which may be used in the course of distribution by professional
media in the form of reports on current events (e.g. reports from a public exhibition or sale). This
is due to the fact that this type of permitted use - informational use - is widely regulated in the
content of Article 26 of the Copyrights and Related Rights Act.

Particular limitations

In contrast to the Infosoc Directive, in which this exception refers to 'artistic works', the Polish
regulation covers works in general, so it should be assumed that it concerns a wider range of
subjects. However, these must be works accessible to the public.

976 “Wolno w celu reklamy wystawy publicznej lub publicznej sprzedazy utworéw korzystaé z egzemplarzy utworéw
juz rozpowszechnionych, w zakresie uzasadnionym promocjg wystawy lub sprzedazy, z wytgczeniem innego
handlowego wykorzystania.”
977 Justification to the draft Act of 11 September 2015 amending the Copyright and Related Rights Act and the
Gambling Act..
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9.1.1.3 Text and Data Mining

9.2 Specific regime in respect to particular types of works

9.2.1 Orphan works

In the Polish Copyrights and Related Rights Act, the permitted use of orphan works is introduced
by Articles 35> — 357, which constitute a fairly faithful transposition of the Directive 2012/28/EU
[the Orphan Works Directive]. The Directive was implemented into the Polish legal order only in
2015, by the already mentioned Act of 11 September 2015 amending the Copyrights and Related
Rights Act and the Gambling Act.

Types of works

Following the provisions of the Orphan Works Directive, orphan works are deemed to be works
subject to copyright protection, for which the rightholders are not known, or, if they are known,
which cannot be found, despite a diligent search. Therefore, it is impossible to obtain appropriate
permissions to use them.

The Orphan Works Directive requires a precise indication of the types of works that may be
considered orphaned. The scope of the Polish regulation is covered in Article 35°:

1) works published in books, daily newspapers, periodicals, or other forms of

publication in print,

2) audiovisual works and works ordered or incorporated into audiovisual works

or fixed in videograms, within the scope of using an audiovisual work or a

videogram as a whole,

3) works fixed in phonograms

All the above mentioned types of works must be in the collections of authorized institutions.

Importantly, independent works of art and photography were excluded from the scope of the
proposed regulation, following the solution adopted by the Orphan Works Directive. Orphan
works of this kind will be covered by this exception only to the extent that they are included in
the above types of publications (e.g. as illustrations or photographs in a book).
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It should also be noted that the regulation covers works which have been first published (i.e.

copies of which have been made available to the public with the author's consent), and in the
absence of publication, transmitted within the EU or EEA.

Works that have never been published or broadcast may be considered orphaned if they were
previously disclosed as part of the collections of a given institution and with consent of the
rightholder (e.g. if the deceased rightholder entrusted his or her work to the institution while still
alive, thus exercising his or her right to decide on the first disclosure of the work to the public),
and at the same time there are no circumstances that would allow to state that the
rightholder(author and his or her legal successors, including the heirs) would oppose the
digitization and disclosure of such works using digital technologies.

In addition, in respect of collections of public service broadcasters (public service broadcasting
organizations), produced by these entities, on their behalf or commissioned by them to third
parties (including co-production with such third parties, the regulation covers only works
produced before 1 January 2003 with regard to the acquisition by such broadcasters of exclusive
rights.

Beneficiaries

In accordance with Article 35°(2), the entities authorised to use orphan works contained in their
collections are, by analogy with the exceptions provided for in Article 28, "Archives, educational
institutions, universities, research institutes pursuing the activity referred to in Article 2.3 of the
Act of 30 April 2010 on Research Institutes, research institutes of Polska Akademia Nauk [the
Polish Academy of Sciences] pursuing the activity referred to in Article 50.4 of the Act of 30 April
2010 on the Polish Academy of Sciences, libraries and museums". In addition, the exception
covers cultural institutions run by state and local government — as defined by the Act of 25
October 1991 on Organising and Conducting Cultural Activities (Journal of Laws of 2012, item 406,
as amended), whose statutory task is to collect, protect and disseminate film or phonographic
heritage®’®, as well as public radio and television organisations, i.e. public radio and television
broadcasting units as defined by the provisions of the Act of 29 December 1992 on Radio and
Television Broadcasting (Journal of Laws 2011, item 226, as amended)®’°.

It should be stressed that in the case of archives and cultural institutions responsible for film or
sound heritage there is no requirement for the orphan works to be publicly accessible. The other
categories of institutions must meet the criterion of public accessibility.

978 This includes following institutions: the National Film Archive, the Institute of Music and Dance, the National
Audiovisual Institute, the Fryderyk Chopin Institute or the Feature and the Documentary and Feature Film Studios.
979 Telewizja Polska S.A., Polskie Radio S.A. and regional radio companies.
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Importantly, these bodies must always register in the EU orphan works database before using an
orphan work. The obligation to assess whether a given institution is entitled to use the work lies
with the minister responsible for culture and the protection of national heritage protection, to
whom the application should be addressed and who decides on the registration?e°,

In view of the limitation of the scope of the orphan works exception to only two fields of
exploitation, i.e. reproduction and making available in such a way that allows anyone to access it
from a place and at a time of their choosing, the provisions on orphan works apply only to those
rightholders that own copyright in the said fields.

Subject matter

Use of orphan works under this exception is only possible in the specific fields of exploitation, i.e.
the reproduction and communication of those works to the public in such a way that everyone
can access them from a place and time of their choice (online accessibility)®8?.

Furthermore, use may be made only for specific purposes relating to the fulfilment by authorized
institutions of their public mission, namely the fulfilment of their statutory tasks that serve the
public interest. These include in particular the preservation and restoration of the collections and
making available works that are part of the collections for cultural and educational purposes.

The terms of reference therefore make it possible to make works available online and to protect
them from the destructive effects of time, as well as to use them, for example, as part of scientific
research carried out in authorized institutions.

The institutions may earn revenue from the exploitation of orphan works, but only to a certain
extent - to cover the costs of digitization and of making orphan works available to the public.

Diligent search

Pursuant to Article 35° of the Act on Copyrights and Related Rights, the use of an orphaned work
must be preceded by the so-called diligent search of rightholders of copyright in the works. Before
using a work that may be considered orphaned, entities entitled to use that work carry out a
diligent and bona fide search for each of the rightholders of copyrights copyrights in that work.
The search consists of checking information on those entitled in sources appropriate for particular
categories of works. Article 35° of the Act on Copyrights and Related Rights defines the principles
of conducting diligent searches.

980 Art. 357 of the Copyright Act.
981 Art. 355 (2) of the Copyright Act.
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A diligent search is conducted in the EU (or EEA) Member State in which the work was first
published or broadcast. In addition, detailed regulations in this respect concern audiovisual works
and unpublished works. In the case of an audiovisual work, where the producer of the work is
known, the search should be carried out in the Member State of the EU (or EEA) in which it is
established or has its permanent residence. For unpublished works, however, the search should
be carried out in the Member State of the EU (or EEA) in which the entity which made the work
available to the public is established. If, in the course of a diligent search, it has become apparent
that information on the rights holders may be located in countries other than those referred to
above, this information should be checked against the relevant sources in those countries.

Entities required to carry out a diligent search may either carry out the search themselves or have
it carried out by a third party, including a copyright or related rights management organization.

A diligent search shall be deemed to have been carried out for works that are listed as orphan
works in the EU database of orphan works, which is an expression of the principle of mutual
recognition of orphan status between EU Member States. This principle authorizes the use of
works recognized as orphan works in another EU Member State and entered into the EU orphan
works database, without the need to carry out a search again. The orphan work thus obtains this
status in all Member States (thus avoiding the costs of repeated searches).

Entities authorized to use orphan works are obliged to keep information about searches that have
been carried out by them.

The list of sources, the verification of which is required within the framework of diligent search,
and guidelines on the method of documenting information on the results of diligent searches,
taking into account the need to ensure a uniform standard of documenting diligent searches, have
been included in a separate executive act to the Act - the Regulation of the Minister of Culture
and National Heritage of 23 October 2015 regarding the list of sources to be checked in the scope
of diligent search for the persons entitled to works and objects of related rights which can be
considered as orphan works, and the manners in which the results of the search are recorded.
The list includes, inter alia, the sources listed in the Annex to the Orphan Works Directive, taking
into account the need to conduct diligent searches and the availability of information on
rightsholders in varied sources of information.

End of the orphan work status

A rightholder, who holds economic copyrights to a work deemed to be orphaned, may demand
from the entity which has entered that work into the database of orphan works, or from its legal
successor, that the orphan status of that work be declared to have expired, provided that the
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rightholder demonstrates the rights to that work. The rightholder is therefore entitled, at any
time, to invalidate the orphan status of a work by registering rights to the work.

Compensation

Pursuant to Article 35%(5), if the rightholder — if found — is entitled to fair compensation for the
use of the work as an orphan work. The Orphan Works Directive leaves EU Member States free
to choose the circumstances in which such compensation is paid. In the Polish regulation, the
criteria on the basis of which the amount of such compensation is determined are the following:

- the nature and scope of the use of an orphan work,
- the amount of revenue obtained from such exploitation,
- damage caused to the rightful owner in connection with this use.

The aim of this provision is to not impose an excessive financial burden on public institutions
which, acting in the public interest, make orphan works available to citizens for cultural and
educational purposes. In addition, it should be noted that compensation will be paid only if the
rightholder wishes to exercise his right to receive it ("the rightholder may request "). The provision
therefore constitutes only an entitlement and not a mandatory requirement.

Other particularities

In accordance with the provisions of the Directive, the Act excludes the application of provisions
concerning orphan works in the case of concealment of authorship, stating that they do not apply
in a situation in which the author has not disclosed his authorship (his intention was to remain
anonymous), which is one of the elements of the author's moral rights specified in Article 16(2)
of the Act. In this situation, the producer or publisher replaces the author in the exercise of the
copyright, and in case of their absence - the competent collective copyright management
organization®®,

It should also be noted that a similar situation, as in the case of orphan works, applies to Article
33, point 3 of the Act, which provides the possibility of distribution of published artistic and
photographic works, in relation to which it is difficult to obtain a permit to use them, due to the
fact that reaching an agreement with the author meets obstacles which are difficult to overcome.
However, the scope of its application is limited to dissemination in encyclopedias and atlases. In
this situation, the author is entitled to remuneration.

982 Art. 8(3) of the Copyright Act.
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9.2.2 Out-of-commerce works

The issue of out-of-commerce works is regulated in Articles 35° — 3512 of the Polish Copyright
and Related Rights Act. These rules were introduced into the Polish legal system by the
amendment of 2015. These provisions regulate certain ways of using this category of works and
constitute a statutory authorization for collective copyright management organizations to
manage out-of-commerce works which have not been entrusted to them by the entitled persons
themselves. This solution is largely modelled on the German regulation to solve the problem of
out-of-commerce works.

Types of works

Pursuant to Article 35%°, paragraph 1 and 2, out-of-commerce works are defined as thoe works
that were first published on the territory of the Republic of Poland before 24 May 1994, in books,
newspapers, magazines or other forms of publication in print, if those works are not available to
the public in commercial trade conducted with the consent of those entitled to the economic
copyrights to those works with regard to the right of reproduction and of making them available
to the public in such a way that everyone can have access to them at a place and time chosen by
them (making them available online), or in the form of copies placed on the market (currently in
trade) in a number meeting the rational needs of the recipients or by making them available
online. When determining the availability of works, the trading in copies of works in respect of
which the right to permit further trading in such a copy on the territory of the Republic of Poland,
through the introduction of the original or a copy of the work on the territory of the European
Economic Area, was exhausted is not taken into account.

It is important to note that the provisions concerning works not available in commercial trade do
not apply to translations into Polish of works expressed in a foreign language (Article 35%°
paragraph 5).

Beneficiaries

The following institutions are authorized to use works which are not commercially available
pursuant to Article 359, paragraph 2: “archives, educational institutions, entities referred to in
Article 7, paragraphl, points 1, 2 and 4-8 of the Act of 20 July 2018 - Law on higher education and
science, and cultural institutions”.

Subject matter

The authorized institutions may reproduce in their collections out-of-commerce works and make
them publicly available online. Importantly, such use can only take place on the basis of an
agreement with the collecting society chosen to act as licensor (Article 359, paragraph 2).
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The authorization of the organization to represent those rightsholders, who have not entrusted
their rights to the management of the rights, shall arise as long as the rightsholder entitled to the
work in question has not submitted a written objection to the management of their rights within
90 days of the inclusion of the work in the relevant register of out-of-commerce works. Therefore,
the submission of an objection excludes the possibility of being represented by a collecting society
(Article 3519, paragraph 3). After the expiry of the statutory time limit for making an objection,
the rightsholder to the work may still submit to the collecting society an appropriate written
declaration of cessation of authorization, on the basis of which the authorization is waived with
respect to certain forms of representation by the collecting society (Article 35, paragraph 4).

A register of out-of-commerce works, referred to in Article 35%, is held by the Minister in charge
of culture and the protection of national heritage, The register is public and available to the public.
It shall contain such information as the title of the work, the name or pseudonym of the author
(or a mention of anonymity), the publisher of the work, the date of first publication and an
indication of the collecting society which applied for the entry of the work into the list. The
abovementioned objections and statements by the authors of the work shall also be noted in the
register. The inclusion of a work in the register of out-of-commerce works shall be made upon
request of the collecting society.

Pursuant to Article 35'%, the designation of a collective management organization authorized to
manage rights to out-of-commerce works is made by way of a competition, organized by the
Minister in charge of culture and the protection of national heritage, for a maximum period of
five years. However, more than one collecting society may be appointed, provided that they
operate jointly. The competition and its results shall be public.

The application form for inclusion of an out-of-commerce work in the register of out-of-commerce
works and guidelines for running a competition to select the collective copyright management
organizations are contained in separate executive acts to the Act - Regulation of the Minister of
Culture and National Heritage of 22 October 2015 on a model application form for inclusion in the
list of out-of-commerce works and Regulation of the Minister of Culture and National Heritage of
23 October 2015 on a competition for a collective copyright management organization authorized
to conclude agreements on the use of out-of-commerce works. The regulation concerning the
competition guidelines includes, among other things, the required scope of information to be
included in the competition notice, the scope of the competition documentation and the
competition procedure.

CDSM

At the end of July 2020, the Polish government launched an initial public consultation on the
implementation of the CDSM Directive, which lasted until the end of September 2020. Nineteen
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guestions were addressed to potentially interested parties, aimed at clarifying the most important

issues concerning the adaptation of law to the changing nature of digital exploitation of

copyrighted works. The questions included the following questions about Article 8 of the CDSM

Directive, concerning the use by cultural heritage institutions of out-of-commerce works and
other subject matter:

- Can the requirement of representativeness of collective management organizations for the
purposes of licensing of out-of-commerce works, as laid down in Article 8(1)(a) of the Directive,
be regarded as being met, taking into account the definition of a representative organization
contained in Article 10 of the Act of 15 June 2018 on collective management of copyright and
related rights?

- Is it necessary, pursuant to Article 8(5) of the Directive, to introduce additional requirements for
the licensing of out-of-commerce works (Article 8(1) of the Directive) or their use within the scope
of the exception (Article 8(2) of the Directive)? If so, what requirements and in which areas of
creativity (music, films, literature, journalism, etc.)?

Until now, the government has not yet provided a proposal for the implementation of the
Directive.

9.2.3 Works of visual arts in the public domain

In connection with the public consultation announced by the Polish Government on the
implementation of the CDSM Directive, as mentioned above, a question was also asked about
Article 14 of the CDSM, concerning works of visual art in the public domain: "Does and to what
extent does Article 14 of the Directive concerning works of visual art in the public domain require
implementation through a new specific provision, taking into account the current grounds for
copyright protection and provisions on the duration of protection of the work?

In connection with the public consultation announced by the Polish Government on the
implementation of the CDSM Directive, a question was also asked about Article 14 of the CDSM,
concerning visual works in the public domain: "Does Article 14 of the Directive, concerning visual
works in the public domain, require implementation through a new specific provision, taking into
account the current provisions on works that are subject to copyright and the term of protection?

Until now, the government has not yet provided a proposal for the implementation of the
Directive.

177



inDICE=

D2.2 Public
9.2.4 Non-original photographs

The Polish legislator did not provide for special separate regulations with regard to non-original
photographs. The protection for the general category of photographic works has been provided
for in Article 1 of the Act on Copyrights and Related Rights, where photographic works have been
indicated in a list of works which are the subject of copyright.

In accordance with the general principles, which apply to all types of copyrighted works, based on
the Polish Copyright Act, photography may be a copyrighted work if it is a manifestation of
creative activity of an individual nature. Therefore, not every photograph will be a copyrighted
work, but only one that meets the statutory requirements. On the other hand, a photograph taken
as part of the digitization process, which is meant to constitute a faithful, documentary
representation of an object, does not meet these criteria. Such interpretation is an expression of
the established line of jurisprudence of Polish courts - among others, the Supreme Court
judgment of 25 January 2006, | CK 281/05, OSNC 2006/11, the judgment of the Court of Appeal
in Gdansk of 8 November 2012. | ACa 602/12, judgment of the Supreme Court of 26 June 1998, |
PKN 196/98, OSNP 1999, judgment of the Supreme Court of 10 May 1976, IV CR 127/76, OSNC
1977. In accordance with the above mentioned case law, "copyright protection (...) does not apply
to purely registered photography" and the nature of the work of a photographer performing
digitalization of the collection does not consist in creative activity. Thus, no separate, independent
copyrights are created in relation to the digital copies created in the process of digitization of
collections - digitization does not lead to the creation of new copyrights.

According to the aforementioned case-law, digitization is a strictly technical process aimed at
making the most faithful copy of a work, digitizing the work, faithfully reproducing it, informing
the recipient of an existing creation, passing on knowledge of something that already exists, and
not the realization of one's own creative vision. There is no room for individual creative input,
what is more, the realization of the photographer's vision is in this case even inadvisable. The role
of digitization is purely registrative, reproducible, not leading to changes in content. It is only a
form of multiplication, a separate field of exploitation of the existing work, and does not lead to
the creation of a new work. The technical activities of the digitization process are the result of the
application of knowledge, efficiency, equipment and technology and are typically documentary in
nature. Each photographer should implement certain standards and strive to achieve a
standardized result. If a photograph deviates from certain technical standards and shows an
expression of the author's individuality, it is a photograph taken incorrectly, contrary to the
intended effect of the digitization process.
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9.2.5 Databases

In the Polish legal system, the protection of databases occurs under copyright law when a
database meets the characteristics of a copyrighted work (ensuring protection under the
Copyrights and Related Rights Act of 4 February 1994), as well as under the Database Protection
Act of 27 July 2001. The protection resulting from both of the abovementioned acts is
independent from one another (Article 1 of the Act on the protection of databases), therefore the
legislator has provided for a double regime of database protection, in accordance with the system
adopted in the Database Directive.

Copyright protection

Article 3 of the Copyright Act regulates all kinds of compilations of works, including databases. It
states that “Collections, anthologies, selections and databases which have the characteristics of
a work shall be covered by copyright even if they contain unprotected materials, provided that
their selection, arrangement or composition are creative, without detriment to the rights to the
works used”. The provision specifies that they may even contain unprotected materials and yet
be protected as long as the selection, arrangement or combination adopted in them is creative.
Therefore, the recognition of a database as a work is determined by the fulfiiment of one of three
creative elements: the selection, arrangement or composition of data. Moreover, databases are
protected without prejudice to the rights in the works used in the database.

It is worth noting that in relation to databases which meet the characteristics of a copyrighted
work, in the case of a willingness to create a derivative work, an appropriate permission of the
author is necessary not only to dispose of and make use of the derivative work, but also to dispose
of and use the study (a dependent work), but also to create it (Article 2(2) of the Copyright Act).

Sui-generis right protection

According to the legal definition of Article 2(1), point 1 of the Database Act, a set of data or any
other materials and elements meeting specific requirements will be considered a database. The
data, materials and elements must be: collected according to a specific system or method and
individually accessible in any way, including by electronic means. This database must also require
a significant investment effort in terms of quality or quantity in order to prepare, verify or present
its contents. The key to protection is therefore not the creative nature of the selection, but the
effort incurred. Importantly, computer programs used to draw up or use databases are not
protected (Article 4).

Beneficiaries
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The rights granted by the Act on Database Protection are granted to the producer of the database

and the legal successor (Article 6(1), Article 2(2)). Within the statutory meaning (Article 2(1), point

4), a database producer is a natural or legal person, or an organisational unit without legal

personality, which bears the investment when establishing the database. However, the Act

introduces a presumption that the producer is a person whose surname or a company whose

business name has been disclosed on the copies of the database or has been made public in
connection with the dissemination of the database in any other way (Article 6(2)).

Scope of application

The protection granted under the Act (Article 6(1)) includes an exclusive and transferable right to:
- download the data,

- reuse the data, in whole or in part, substantial in term of quality or quantity.

The extraction of data shall be understood as the taking over or transfer (permanent or
temporary) of the contents of a database to another medium, in whatever way or form (Article
2(1), point 3). The secondary use means making the database publicly available in any form, in
particular through dissemination, direct transfer or rental (Article 2(1), point 4). What should be
noted, in the light of Article 3, is that lending is not considered a form of extraction or re-use of
databases.

Where a database has been made available to the public in any way, the producer may not
prohibit a user who lawfully uses the database from downloading or reusing for any purpose any
part of its contents which is not essential in terms of quality or quantity. Such use must not,
however, prejudice the normal use of the databases or harm the legitimate interests of the
producer (Article 7).

The Act defines circumstances in which it is possible to use a significant part, in terms of quality
or quantity, of a database that has been disseminated, thus introducing the institution of so-called
authorized use. The regulation allows for:

- personal use, but only from non-electronic contents of the database;

- quotation — for the purpose of illustration, and for teaching or research purposes, solely for non-
commercial purposes (the necessary condition is to indicate the source);

- use for the purpose of internal security, judicial or administrative proceedings,

- use for the benefit of the disabled.
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It is not permitted to download or re-use a database that is reproducible and systematic, and

when such use contradicts normal use and causes an unjustified prejudice to the legitimate
interests of the producer.

Term of protection

The statutory period of protection of databases shall apply for 15 years, starting from the year
following the creation of the database. However, if the database has been made available to the
public within that period, its protection shall be extended to 15 years from the year following that
in which it was made available . Upon expiry of these periods, protection shall cease. Where any
change is made to the contents of a database which is substantial in terms of quality or quantity
(consisting, inter alia, in supplementing, amending or deleting parts of the database which have
the characteristics of a substantial new effort), the period of protection shall be counted
separately®®.

9.3 Other copyright matters in a nutshell

9.3.1 The public lending derogation

Article 28 (1), point 1 of the Copyright Act formulates the exception for specific lending activities.
It stipulates that the institutions indicated in the provision may "lend, as part of their statutory
tasks, copies of disseminated works, if these activities are not performed for direct or indirect
financial gain". Therefore, the application of the exception has been made conditional on the
fulfilment of additional conditions: conducting activities pursuing statutory objectives and the
condition of non-commercial character of activities, according to which the activities of the
beneficiaries of the standard in Article 28(1) cannot be aimed at achieving a financial benefit.

However, paragraphs 5-6 of the same article additionally introduce to the Polish legal system the
institution of public lending right (regulated at the EU level in Directive 2006/115/EC). It
constitutes an additional entitlement to receive remuneration for lending, related to the use of
works on the basis of the abovementioned exception for public libraries.

The lending of copies is understood, in accordance with the definition in Article 6(1), point 8 of
the Act on Copyrights and Related Rights and in a manner consistent with the Infosoc Directive,
as a transfer for a limited period of time, not aimed at direct or indirect financial gain. It may be

983 Art. 10 ust. 1 ustawy o ochronie baz danych.
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made only by institutions accessible to the public, i.e. institutions which create the possibility of
lending copies of works to a wide range of people.

Beneficiaries

This includes a preservation exception, as well as an exception for research and private study via
dedicated terminals

Under Article 28(1), those entitled to benefit from this exception are, by analogy with the
preservation exception and the exception for research and private study via dedicated terminals:
" Educational institutions, universities, research institutes pursuing the activity referred to in
Article 2.3 of the Act of 30 April 2010 on Research Institutes (Journal of Laws 2018, item 736),
research institutes of the Polish Academy of Sciences pursuing the activity referred to in Article
50.4 of the Act of 30 April 2010 on the Polish Academy of Sciences (Journal of Laws 2017, items
1869 and 2201), libraries, museums, and archives”.

However, the beneficiaries of the public lending right are only public libraries, within the meaning
of the Act of 27 June 1997 on libraries (Journal of Laws 2018, items 574 and 1669). Therefore, the
creation of the right to remuneration is connected with the lending of copies of works only by
public libraries. In view of the above, the right to remuneration will not be created by lending of
works by other entities indicated in Article 28(1). Such a solution corresponds to the solutions
adopted in many other EU Member States.

Types of works

The public lending exception covers copies of distributed works. Therefore, entitled entities have
the possibility to lend only those works which have been previously made available to the public
in any way with the consent of the author, in accordance with the definition of a published work
in Article 6(1), point 3 of the Copyright Act. What is more, the provision concerns only copies

(egzemplarze), understood as physically existing, material, analogue copies®*.

The scope of public lending right includes copies of works expressed in words, created or
published in the Polish language in a printed form. Thus, the Polish regulations explicitly state that
lending of copies of phonograms and videograms, as well as e-books and audiobooks is excluded
from the scope of public lending right. It is worth noting that in Poland, lending from collections
of public libraries of works other than written works constitutes only a small percentage of all
works that are being lent. Covering such lending with the right to remuneration would not

984 Justification to the draft Act of 11 September 2015 amending the Copyright and Related Rights Act and the
Gambling Act..
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correspond to the scale of actual use of library collections in relation to the number of

beneficiaries?®>.

It should also be emphasized that Article 28(5) makes the right to remuneration dependent
exclusively to the lending of a copy of written works created or published in the Polish language.
Therefore the Polish legislator limits the scope of the regulation to authors creating in the national
language, treating public lending right primarily as an instrument of the cultural policy of the state,
intended to encourage creativity in the national language, supporting the development of the
national language and literature. The application of the criterion of the creation and publication
of a work in the national language is objective in nature and is not related to the nationality of
the author.

Compensation system

Rightholders are entitled to remuneration for lending activities conducted by public libraries.
Detailed rules for determining and paying that remuneration are laid down in Articles 35%-35% of
the Act on Copyrights and Related Rights. The remuneration is due upon fulfilment of a specific
condition — the rightholder needs to submit to the relevant collective copyright management
organization a written statement of intent to receive remuneration for lending. Pursuant to
Article 28(5), the following entities are entitled to receive the remuneration:

the author of a work expressed in words, created and published in the Polish language;

the translator into Polish of a work expressed in words, created in a foreign language and
published in Polish;

the co-author of a work referred to in subparagraph (1) whose contribution is an artistic or
photographic work;

the publisher of a work expressed in words and published in Polish.

This means that the Polish system of public lending right supports authors and publishers of works
that are originally created in the Polish language, as well as translators and publishers of works
translated into the Polish language. The catalogue includes authors of artistic or photographic
works, provided that they constitute co-authors' contributions to a given work (the condition for
granting those authors the right to remuneration for library loans is the purpose of the
contributions created by them - they must be created especially for a given written work). The
regulation covers situations in which the contributions of the author of the text and the author of

985 Justification to the draft Act of 11 September 2015 amending the Copyright and Related Rights Act and the
Gambling Act..
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the graphic layer lead to the creation of one co-authored work, within the meaning of Article 9 of
the Copyright Act.

The calculation of the remuneration shall be based on information on lending of works in a given
calendar year provided by public libraries, collecting societies and the minister responsible for
culture and national heritage protection. On the basis of that information, the collecting society
shall divide among the entitled rightsholders the funds available for paying out lending fees.

Compensation for rightholders

The Polish Copyright Act stipulates that the remuneration referred to above is not payable for the
lending of a copy of a work for use only withing the premises of a public library (Article 28(6) of
the Copyright Act). Thus, it stipulates that the creation of the right to remuneration is connected
with the lending of copies of works outside, and not with making them available on the premises
of the institution.

The above rules concerning the payment of compensation to rightholders also do not apply to
lending of copies by the National Library. Taking into account the range of users who can lend the
National Library's collections, it cannot be regarded as an institution accessible to the public.
Collections are lent to libraries, not to individual readers, and materials borrowed from the
National Library may be made available only in the reading room of the ordering library.

9.3.2 Moral rights

According to Article 16 of the Copyright Act, “the author’s moral rights shall protect the link
between the author and their work which is unlimited in time and not subject to any waiver or
transfer”. They are an expression of the author's personal, inextricable mental bond with his or
her work. They are characterised by their unlimited scope of application, unlimited in time - they
are valid indefinitely. They are not subject to sale (so they cannot be traded) and cannot be
revoked. Therefore, even the transfer of all property rights will not cause a definite breaking of
the bond existing between the work and its author (Article 49(2) of the Copyright Act).

The provision of Article 78 of the Copyright Act, which provides for the protection of moral right,
stipulates that an author whose moral rights have been threatened by someone else's action may
demand that such actions are ceased. If an infringement has occurred, he may also demand the
removal of its effects and demand that the infringer makes a public statement on the issue, of
appropriate content and form. If the infringement was intentional, then the court may oblige the
offender to make an appropriate monetary compensation.

Types of moral rights

184



inDICE=
D2.2 Public
The Polish legislator indicates an open catalogue of moral rights (the term "in particular" has been
used), distinguishing the following moral rights:

1) to be an author of the work;

2) to sign the work with the author’s name or pseudonym, or to make it available to the
public anonymously;

3) to have the contents and form of the author’s work inviolable and properly used;

4) to decide on making the work available to the public for the first time;

5) to control the manner in which the work is used.

The right of attribution

The right of attribution is tantamount to the possibility for an author to request third parties to
recognize the authorship of a work. It is associated with the absolute requirement to provide
information about the author and thus correctly attribute authorship of the work that is being
used.

The right to sign a work with one's name or pseudonym or to make it available anonymously

It is tantamount to being able to sign the work in the way one chooses - with one's name or
pseudonym, and to making it available anonymously. It is up to the creator to decide, according
to his will, how the work is to be signed.

The right to the inviolability of the content and form of the work and its fair use

The right to the inviolability of content and form is also defined as the right to preserve the
integrity of a work, which is identical, inter alia, to the prohibition on making changes to the work
being digitized - it should be made available in the form established by the author. In the Polish
jurisprudence and doctrine, the introduction of new elements, omitting certain fragments or
giving a new title is considered a violation of integrity. However, reliable use of a work concerns,
among other things, the context and circumstances in which the work is presented.

Right to decide on the making the work available to the public for the first time

According to this right, it is the creator who decides whether he wants his work to made available,
and when. This right can otherwise be described as the right to decide on the publication of a
work. With reference to the definition in Article 6(1), point 3, a published work is a work which,
with the author's consent, has been made available to the public in any way.

Right to control the manner, in which a work is used
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Detailed regulations enabling the exercise of this right are contained in Article 60 of the Act on
Copyrights and Related Rights. According to it, the user of a work is obliged to allow the author
to carry out author’s supervision before the work is disseminated. If the author does not carry out
the supervision in due time, he shall be deemed to have agreed to the dissemination of the work.
As a general rule, the author is not entitled to separate remuneration for the performance of
copyright supervision (unless it is stipulated otherwise in the contract). Otherwise, in the case of
a work of art, the author has the right to exercise supervision for remuneration. Copyright
supervision over architectural and architectural-urbanistic works is governed by separate
provisions - Articles 17 and 21 of the Construction Law Act of 7 July 1994 (Journal of Laws 2018,
item 1202, as amended).

Importantly, violations of personal rights are punishable. Article 115 of the Act on Copyrights and
Related Rights stipulates that whoever infringes the rights of the person concerned may be liable
to prosecution if he or she:

- usurps the authorship or misleads others as to the authorship of the whole or part of another
person's work,

- disseminates the work to others, either in its original version or in a derivative form, without
attributing the name or pseudonym of the author,

- publicly distorts the work,

- in order to achieve a financial gain, violates another person's personal rights in a manner other
than that mentioned above,

Term of protection

Polish regulation states that moral rights are unlimited in time, so they never expire. But what if
the author dies? Rights are in force, but who can exercise them and claim their protection? The
Polish legislator points out that after the death of the author, the person entitled to exercise the
author's personal rights of the deceased and to assert the protection of those rights is the spouse,
or failing that, the descendants, parents, siblings, descendants of siblings. An action for the
protection of moral rights may also be brought by the authors association competent for the given
type of works or by the collecting society which managed the copyright of the deceased author.
Unless the author expressed a different will and indicated other entity(ies) for this purpose
(Article 78(2) of the Copyright Act).
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9.3.3 Adaptation right

Derivative rights are regulated in the Polish Copyright Act in Articles 2 and 46. According to them,
a derivative work (opracowanie) icreated as a result of the use of someone else's work in such a
way that one's own creative input is involved - it is a creative derivation of someone else's work.
As a result, we are dealing with a work that contains elements of the work of two people: the
author of the original work and the author of the study. For a work to be considered a derivative
work, it must contain sufficient creative elements from the previous work so that the new work
conveys the content of the previous one. Article 2(1) states that the derivative work is created in
particular through translation, alteration and adaptation. In paragraph 4, the legislator specifies
that a work which has been created by mere inspiration from another author's work shall not be
considered a derivative work ("a work created under the inspiration of another author’s work
shall not be considered a derivative work").

Term of protection and assignment

A derivative work is subject to copyright without prejudice to the right to the original work. The
work is therefore subject to the same rules, including the same period of protection, as any other
copyrighted work.

Scope

Exercising the derivative right requires obtaining permission from the author of the original work
to manage and use the work. Thus, the possibility of using the work depends on the consent of
the author or the holder of the right to the original work, unless the author's economic rights to
the original work have expired. In such a case, the preparation of the work itself is not conditional
on having the consent. The situation is different in the case of the creation of derivative databases
that meet the characteristics of a copyrighted work - here the consent for the creation of a
dependent work is also required.

The Act allows for the withdrawal of consent if the derivative work has not been exploited within
five years from the date when consent was granted. If remuneration has been paid for the
authorization, it is not refundable. The Act also requires that copies of the derivative work must
properly attribute the author and the title of the original work.

In addition, Article 46 provides that in the case of an agreement transferring economic copyrights,
the author retains the exclusive right to authorize the exercise of the derivative copyright, even
though the agreement provides for the transfer of the entire economic copyright (unless the
agreement provides otherwise and the parties have agreed to transfer the derivative right as well
- but this must be clearly indicated in such an agreement).
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9.4 Other rules on matters relevant for CHIs

9.4.1 Protection of public domain/cultural heritage

Polish law lacks a definition of the public domain. What is more, no provision explicitly uses this
concept.

Unprotected works / works excluded from copyright protection

Itis worth mentioning Article 4 of the Copyright Act, which excludes certain categories of products
from copyright protection, even though they meet all the features of a work under Article 1 of
the Act. According to the regulation, the copyright shall not cover:

1) legislative acts and their official drafts;

2) official documents, materials, logos and symbols;

3) published patent specifications and industrial design specifications,
4) simple press information.

For cultural institutions, point 2) is of particular importance, as official signs and symbols are often
found in the collections of these institutions (especially in museum collections). According to
Polish case-law, this category of products includes, among others, coats of arms, flags, emblems,
banners, insignia, bugles, anthems, seals, stamps, punches, badges, orders, decorations, postage
stamps, means of payment (banknotes, coins, cash), which have an official character. This
provision therefore expands the range of works that cultural institutions can use without fear of
copyright infringement.

Protection of old photographs

It should be noted that there is a special regulation in the Polish legal system of the right to so-
called old photographs, i.e. those which were created before the entry into force of the currently
binding Copyright Act, and which were subject to protection under the previously existing
provisions (the Copyright Act of 29 March 1926 and the Copyright Act of 10 July 1952).

Pursuant to the current Copyright Act (Article 124(1), point 3), there is the so-called "revival of
rights" - with the entry into force of the current regulation (4 May 1994), the previously expired
copyrights became effective again if they enjoy protection under the current act: " The copyright
protection of which under previous regulations has expired, but which under this Act continue to
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be protected except for the period between the expiry of protection under the previous act and

entry into effect of this Act ".

This is the case with photographic works created in the years:
- 1926-1952 - under the Copyright Act of 29 March 1926,

- 1952-1994 - on the basis of the Copyright Act of 10 July 1952

In order for such photographs to be protected, the author had to make a clear reservation of
copyrights to the work:

- In accordance with the 1926 law, it had to be shown on the prints,
- According to the 1952 law, it had to be shown on the work.

According to these laws, the author could decide whether the photograph was to constitute a
work and be protected by copyright.

Under Article 124, copyrights have returned to the creators of photographic works, but only if
they have reserved the copyrights - otherwise they have never been protected, so there are no
rights that could be 'revived'. Therefore, in the absence of appropriate copyright information (on
the prints or on the work, depending on the period in which the photograph was created),
photographs from that period will not be protected.

9.4.2 Open Data Directive

In August 2020, a draft law on open data and re-use of public sector information, implementing
Directive 2019/1024 (Open Data Directive) into Polish law, was made available and submitted to
public consultation. Currently, the legislative work is at the stage of internal consultations of the
document.

Among the most important changes for cultural institutions in relation to the current regulation
in this area - the Act of 25 February 2016 on the re-use of public sector information (Journal of
Laws 2016, item 352), there is a new provision that simplifies the rules for the re-use of public
sector information held by libraries, archives and museums.
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10Annex V — Spain

10.1 Copyright-related provisions

10.1.1 Exceptions and limitations

In Spain, the consolidated text of the law of intellectual property (Texto Refundido de la Ley de
Propiedad Intelectual) provides in its Article 37 for the exceptions and limitations to cultural
organizations to carry out certain acts without the authors’ authorization. This Article is divided
in three parts depending on the right that is affected: the first one shows the exceptions to the
reproduction right, the second one to the lending right and the third one shows the exceptions to
the communication to the public right.

10.1.1.1 Preservation exception

With regards to the preservation exception, we will only focus in the first paragraph, according to
which ‘the copyright holders may not oppose the reproductions of the works, when they are made
without profit by museums, libraries, sound libraries, film libraries, newspaper libraries or
archives of public ownership or integrated into institutions of a cultural nature or scientific and
reproduction is made exclusively for research or conservation purposes’®2®.

It must be mentioned that the introduction of the ‘preservation exception’ in Spanish law came
only after the adoption and implementation of the Infosoc Directive, when the Law 23/2006 was
adopted in Spain. This law added the reference to ‘preservation purposes’ to the possibilities of
making reproductions of the works without authorization of the rightholder, adding it to the
already established ‘scientific purposes’ on Article 37(1).

Beneficiaries

Reproductions of works are allowed only for the following beneficiaries: ‘museumes, libraries,
sound libraries, film libraries, newspaper libraries or archives of public ownership or integrated
into institutions of a cultural nature or scientific’.

Contrary to Article 5.2.¢c)°®” of the Infosoc Directive®®®, the Spanish legislator also included
‘newspaper libraries and sound libraries’ as beneficiaries. However, the Spanish legislator

98 The Spanish Intellectual Property Law.
%7 Infosoc Directive.
988 See analysis of Article 5 of the Infosoc Directive in Deliverable 2.1.
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imposes stricter conditions on the character of the institutions as Article 37(1) does not classify
such organisms through its activity but through the public or private character of the institution:
institutions therefore need to be publicly owned®® or need to be integrated in institutions of a
cultural or scientific nature. It is generally agreed by the doctrine that this is not an exhaustive
closed list and hence other institutions could be also beneficiaries of the exception as long as they
pursue the objective of archiving or custody of works whose material form is still unknown or
other institutions that carry out cultural promotion’s activities as long as they comply with the
statutory requirements®°, Yet, while the Infosoc Directive includes the possibility of educational
establishments to benefit from such exception, they are not included under the Spanish IP law.

Purpose of the exception

The reproduction of the work needs to be for non-profit purposes and the purposes need to be
preservation (or research).

However, the text lacks certain details, as nothing is said in the text on what is understood by
‘preservation’. As Serrano Fernandez explains, it can be understood as the reproduction in the
sense of the direct or indirect fixation of all or part of the work, with provisional or permanent
character, that would allow making copies of the work®?'. Normally, can be generally understood
that carrying out a copy of the work to avoid the work to be lost or to be damaged in the future
is allowed. However, in her views, it is not as clear that making a copy to replace such work for
the work itself, e.g. in a library, could be done®?2. It also seems, in her views, that the impossibility
to obtain another (same) work due to the fact that such work may be out-of-commerce or highly
priced in the market could allow beneficiaries to rely on this exception as well. On top of this, if
the beneficiaries only have one work or one copy of the work or only in one format (e.g. only in
physical format), institutions could make reproductions of such works under the exception.

Yet, the author considers that digitizing the whole collection is not allowed under this exception
as the provision refers to ‘ specific acts of reproduction’®3,

With regards to the specific reference to ‘non-profit purposes’, the legislator excludes the
possibility for the beneficiaries of such exception to generate revenues though the reproductions
of these works when the beneficiaries rely on this exception. Yet, the obtention of copies against
payment of a fee is not excluded.

98 Triaille and others (n 22) 275.

9%0 Serrano Fernandez (n 14) 100.

91 Serrano Fernandez (n 14) 107.

992 Serrano Fernandez and others (n 40) 46.
993 Serrano Fernandez (n 14) 107.
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In her views, the second limitation of such exceptions relies on the fact that the provision lacks
further description on the conditions under which the copies of the work may be allowed or the
number of copies that could be allowed under this exception®. The provision does not specify
whether making copies of digital works is allowed under the exception®®>.

10.1.1.2 Research and private study standing in dedicated
terminals (Infosoc Directive)

The Spanish legislator opted for introducing such exception in the third paragraph of Article 37 of
the Spanish IP law:

‘The communication of works or their making available to specific people of the public for
research purposes will not need authorization from the author when it is carried out through a
closed and internal network through specialized terminals installed for this purpose in the
premises of the establishments mentioned in the previous section and provided that such works
appear in the collections of the establishment itself and are not subject to acquisition or license
conditions. All this without prejudice to the author's right to receive equitable remuneration’.

The Spanish legislator therefore establishes that beneficiaries of this exception can actually make
the works available to the public for scientific purposes though a closed network on the premises
of the institutions. The established specific conditions of this exception are:

(i) it cannot be done for the general public but it is addressed to specific individuals that need to
get access for scientific research;

ii) through a closed and secured network e.g. an intranet;

iii) the access need to be obtained through specific devices installed in the specific institutions,
forbidding such access in the individuals’ devices.

Beneficiaries

The beneficiaries of this exception are listed in the first paragraph of Article 37 (see previous
section), which are the following: museums, libraries, sound libraries, film libraries, newspaper
libraries or archives of public ownership or integrated into institutions of a cultural nature or
scientific.

Purposes of the exception

9% Serrano Fernandez and others (n 40) 47.
95 Serrano Fernandez (n 14) 114.
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To be able to benefit from this exception, the consultation of such works need to be done for
research purposes. Unlike Article 5.3.n) of the Infosoc Directive®?6%°7
as a purpose for this exception, the Spanish legislator did not include such possibility. Hence it is

only valid for research purposes and this exception does not allow for the user to make any copy

that included personal study

of the work or even to download it into another device®®. Furthermore, works falling under the
exception are only those works in the collections of the institutions. Works that are subject to
acquisition or licences do not fall under the exception. This requisite is problematic as digital
works are normally under a license. Works that an institutions has through e.g. interlibrary loan
should not fall under the scope of the exception®®. The making available of works is not open to
the general public but only to those people that request it1°%,

In order to provide access to a work though a digital internal and secured network, the work needs
to be previously digitized. In this line, all the acts to digitized the works should be implicitly
authorized. Yet, other acts such as downloading the work are not allowed under the exception°°,

The Spanish legislator does not introduce any mechanism or entity that could control that the use
of the work is actually carried out according to the established purposes, and this has been
criticized by the doctrine!02,

Further, the Spanish legislator imposes the condition according to which the authors should
receive an equitable remuneration from the use of their works under this exception°%,
10.1.1.3 Advertising the public exhibition or sale of artistic works

This exception is not included in the Spanish IP law.

10.1.1.4 Text and Data Mining

At the moment of writing this deliverable, there is no a draft text of the implementation of the
CDSM Directive available.

9% |nfosoc Directive.

97 See the analysis of the exceptions and limitations of the Infosoc Directive carried out in the Deliverable 2.1.
998 Bercovitz Rodriguez Cano and others (n 80) 121.

999 Bercovitz Rodriguez Cano and others (n 80) 120.

1000 Serrano Fernandez and others (n 40) 58.

1001 Serrano Fernandez and others (n 40) 49.

1002 Serrano Fernandez (n 14) 124.

1003 Triaille and others (n 22) 315.
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10.2 Specific regime in respect to particular types of works

10.2.1 Orphan works

Article 37bis of the Spanish IP law transposes into national law the provisions set up in the Orphan
Works Directivel®* (which needs to be conceived together with the Royal Decree 224/20169%
that sets up the applicable legal regime for orphan works) that regards to permitted uses by
certain institutions of the uses of orphan works°°,

Types of works

Alike the Infosoc Directive, this Article establishes that orphan works are those works that after
having carried a diligent search, authors cannot be located or traced. Yet, this Article included
within the scope of the exception those works owned by different rightholders when not all of
them have been identified or have not been located ‘without prejudice to the rights of the owners
who have been identified and located and, where appropriate, the need for the corresponding
authorization’1%%7, |n these cases, for CHIs to use the works, the attribution of the works to those
authors that have been identified is required°%,

Not all the works in CHIs’ collections can get the ‘orphan’ status under Spanish law. Paragraphs a)
and b) of Article 37bis provides for a list of types of works that could be considered orphans after
a diligent search is carried out:

a) ‘Cinematographic or audiovisual works, phonograms and works published in the form of books,
newspapers, magazines or other printed material that appear in the collections of educational
centres, museums, libraries and newspaper libraries accessible to the public, as well as archives,
sound libraries and film libraries.

b) Cinematographic or audiovisual works and phonograms produced by public broadcasting

organizations up to and including December 31, 2002, and which appear in their archives’10%,

Works embedded in these works that form part of such works fall also under the scope of the
exception.

Beneficiaries

1004 Orphan Works Directive.

1005 spanish Royal Decree 224/2016, of May 27, by which the orphan works legal regime is established.
1006 See analysis of the Orphan Works Directive in Deliverable 2.1

1007 The Spanish Intellectual Property Law art.37bis.2.

1008 The Spanish Intellectual Property Law art 37bis.3.

1005 The Spanish Intellectual Property Law art.37bis.4.
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‘Educational centres, museums, libraries and newspaper libraries accessible to the public, as well

as public broadcasting organizations, archives, sound libraries and film libraries’ are included as

beneficiaries of the exception provided by Article 37bis. It is important to highlight the difference

between the first group of beneficiaries- educational centres, museums, libraries and newspaper

libraries- that need to be publicly accessible and the second group of beneficiaries- public

broadcasting organizations, archives, sound libraries and film libraries- whose ownership needs
to be publict©®,

Subject matter

The above-mentioned beneficiaries can therefore reproduce the works for the purposes of
digitization, making available to the public, indexing, cataloguing, conservation or restoration, and
make available to the public.

Yet, these acts must be ‘carried out non-profit and in order to achieve objectives related to its
mission of public interest, in particular the conservation and restoration of the works that appear
in its collection and the facilitation of access to it for cultural and educational purposes’'°1?, In this
context, the uses of works need be made for non-commercial purposes although CHIs can
generate certain amount revenues in order to cover the digitization costs and the costs related to
the making available of the works. These costs cannot be covered by any other institution.
Obtaining reproductions of the orphan works can be subject to a fee!%2,

Diligent search

As enacted by the Orphan Works Directive, an orphan work can only acquire the orphan status
after a diligent search has been carried out. As a general rule, these works can be used when these
works were published or broadcasted in one of the Member States of the EU. According to the
Royal Decree 224/2016, the search needs to be carried out in the Member State where the works
was published for the first time, or where it was broadcasted by the first time. In the case of audio-
visual works where the film producer has his/her main residence in one Member State, the search
needs be carried out in that Member State. In case of various film producers residing in different
Member states, the search needs to be done in all those countries.

The Annex of the Royal Decree establishes a list of sources that can be used to conduct the diligent
search. The list refers to legal deposits, library catalogues, databases of collective management
organizations or databases from collective associations, depending on the type of work, among
others.

1010 Bercovitz Rodriguez Cano and others (n 80) 122.
1011 The Spanish Intellectual Property Law art 37bis.4.
1012 spanish Royal Decree 224/2016, of May 27, by which the orphan works legal regime is established. art.3.3.
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The Spanish legislator introduces another requirement for Spanish institutions apart from those
ones required under the Orphan Works Directive to conduct the diligent search!3, The results of
such search must be registered and shared with the specific national authority®'4 - in Spain, the
Subdireccion General de Propiedad Intelectual del Ministerio de Cultura y Deporte- that will also
share this information with the EU Intellectual Property Office as required by the Orphan Works
Directive. The institution has to communicate the potential uses of the orphan works and any
change in the status of the works to the responsible authority.

End of the orphan work status

As required by the Orphan Works Directive, the orphan status of a work can end at any time if the
rightholders are located or identified. In this case, the rightholder may ask the national authority
or the beneficiary, after proving its ownership of the work, to conclude the orphan status of
his/her work!®>. In this case, the rightholder has the right to obtain a compensation for the uses
that have been made of his/her work!°%® during the time the work was considered ‘orphan’.

Compensation

The Royal Decree 224/2016 establishes certain criteria that need to be taken into account for
determining the compensation due to the rightholder:

i) the use of the orphan work
ii) the non-commercial purpose if such uses are carried out by the cultural institution
iii) the potential harm caused to the rightholder(s)°’.

Such compensation shall be agreed between the rightholder and the cultural institution. In the
absence of agreement, the amount of the compensation will be decided by the national authority
—in Spain, the Seccién Primera de la Comision de Propiedad Intelectual-*°12,

10.2.2 Out-of-commerce works

At this moment there is no draft law implementing the CDSM Directive in Spain.

1013 Bertoni, Guerrieri and Montagnani (n 140) 141.

1014 spanish Royal Decree 224/2016, of May 27, by which the orphan works legal regime is established. art.4.7.
1015 spanish Royal Decree 224/2016, of May 27, by which the orphan works legal regime is established. art.7.
1016 The Spanish Intellectual Property Law art 37bis.7.

1017 spanish Royal Decree 224/2016, of May 27, by which the orphan works legal regime is established. art.7.2.
1018 Spanish Royal Decree 224/2016, of May 27, by which the orphan works legal regime is established. art.7.3.
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10.2.3 Works of visual arts in the public domain

At this moment there is no draft law implementing the CDSM Directive in Spain.

10.2.4 Non-original photographs

Under the Spanish IP law, in the same way that Article 6 of the Term Directive, grants copyright
protection for ‘photographs and those expressed by a procedure analogous to photography’ in its
Article 10.1.h). Yet, this Directive also allows EU Member States to provide for further protection
of exclusive rights to those photographs that are not considered original enough to be granted

copyright protection01?,

Neighbouring right

In Spain, the legislator opted for using such possibility and introduced an exclusive right in its
Article 128 for the protection of non-original photographs (simple photographs). The protection
of these photographs relies on the certain commercial, documentary or scientific value that
simple photographs may still have!®?, According to this article, the person that takes a
photograph (or any reproduction in an analogous manner) can obtain the exclusive right of
authorizing its reproduction, distribution and communication to the public. The reference to the
‘analogue procedure’ opens the door to include those digital photographs or those analogical
photographs that are made without a film.

The exclusive right granted to these photographs is narrower than the copyright protection as
authors of original photographs. The exclusive right offers the rightholder the possibility to
authorize the reproduction, distribution and communication to the public of the photograph.
However, this right does not confer protection against the making of two identical photographs
but against the making of copies of the photograph itself. It must be noted that the photographers

of such photographs are not granted moral rights neither the adaptation right, among others%2,

Definition of non-original photographs

According to Bercovitz, the law does not provide for a definition of a ‘simple photograph’ but such
recognition is made in opposition to those photographs whose level of originality grants them
copyright protection. In this context, the doctrine understands that these photographs aim at
reproducing common objects and daily events, even with a high technical level.

1013 see Deliverable 2.1 for the analysis of the Term Directive and the protection of photographs at EU level.
1020 Bercovitz Rodriguez Cano and others (n 80) 289.
1021 Roman (n 249) 1088.
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Spanish courts have set the bar of originality for photographs high and consider that it needs to
be assessed case by case taking account of the intellectual effort of the author when making the
photograph. In this context, the Spanish case-law has denied copyright protection, for instance,
to certain photographs reproducing religious images, public located sculptures, or photographs
for a collection of swimming suits!022,

In addition, it is broadly understood by the doctrine that the protection granted in Article 128 is
extended to those photographs that are taken by security machines, e.g. a satellite. Yet, a certain
intellectual creativity is required in order to be granted such protection. For this reason, there are
photographs that will not obtain this kind of protection, for instance photographs made by
machines, or made as a simple reproduction of a document. A photograph of an artwork will
nevertheless be granted such protection.

Authorship

The owner of this right is the photographer or the person that takes the photograph.
Nevertheless, in those cases where there is more than one person involved in the process, e.g.
one person involved in the creative process and another person involved in the technical process
such as in the photo printing, the person that actually takes the photograph ( not the person
involved in a preparatory or printing phase) will be considered the author of the work. For
collective works, in the sense of Article 8 of the Spanish IP law, the ownership would belong to
the entities that finances the work. In those cases where the photographs are taken by machines,
the responsible company will be considered the rightholder.

Term of protection

The protection granted under Article 128 is certainly shorter than the copyright protection since
it has a duration of twenty-five years ‘counted from January 1 of the year following the date of
taking the photograph or reproduction’'%3. The period of protection starts running from the
moment the photograph is communicated to the public. In the absence of publication, it starts
running from the moment of the making of the photograph which is considered as the moment
when the image is ‘captured’ in a film or any other medium, namely the moment of first
fixation!024,

1022 Bercovitz Rodriguez Cano and others (n 80) 292.
1023 The Spanish Intellectual Property Law art.128.
1024 Roman (n 249) 1092.
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10.2.5 Databases

Following the two-tier protection regime established by the Database Directive, the Spanish
legislator regulates®?®, on the one hand, original databases within the works that can be
protected by copyright (Book |) and, in the other hand, the databases protected by the sui-generis
rights are regulated in Book Il together with other related rights. It must be noted that the Spanish

legislator transposed the Directive almost literally02¢,

Copyright protection

Article 12 of the Spanish IP law, which forms part of the provisions addressing the ‘author’s rights,
regulates the system of protection of databases and ‘collections’ that deserve copyright
protection. In this context, the Spanish IP law grants copyright protection to ‘collections of third
party works, data or other independent elements such as anthologies and databases that by the
selection or arrangement of their contents constitute intellectual creations, without prejudice,
where appropriate, to the rights that may subsist on their contents’'9%7,

Paragraph 2 of the same article provides for a definition of databases. According to this article,
databases are those ‘collections of works, data, or other independent elements arranged in a
systematic or methodical manner and individually accessible by electronic means or other
means’. This definition of databases is also applicable to the databases protected by the sui-
generis right explained in the next section.

The Spanish IP law considers this type of works as ‘derivative works’ in the sense that they
integrate complete or parts of other works. Yet, databases can also constitute independent works
when they select and arrange other elements that do not constitute a ‘work’, e.g. enumeration
of information or data'®?®. Another type of databases, mixed databases or collections can also be
found when they integrate works capable of being protected by copyright and other elements
and/or data.

It must be noted that the protection granted only refers to the structure of the database or
collection in the sense that it is the ‘form of expression of the selection or arrangement of their
contents, not being extensive to them’.

1025 The EU provisions with regards to databases was transposed into the Spanish Intellectual Property law through
the adoption of the Law No. 5/1998 of March 6, 1998, on the Incorporation in Spanish Law of Council Directive
96/9/EEC of March 11, 1996 on the Legal Protection of Databases.

1026 5ee Bently and others (n 257).

1027 The Spanish Intellectual Property Law art.12.1.

1028 Bercovitz Rodriguez Cano and others (n 80) 76.
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For databases and collections to be granted copyright protection, they need to be original with
the meaning that they are its author’s intellectual creations. In these cases, their original character
mainly depends on the selection and arrangements of works or other elements in the database
or collection. For instance, a routine or commonly-used criteria for the arrangement of works such
as alphabetic or chronologic arrangements will not lead to copyright protection as the originality
level would not be considered enough.

Sui-generis right protection

The sui-generis right applicable to non-original databases is introduced in the Title VII of the
Spanish IP law (Articles 133 to 137). The Spanish IP system grants a sui-generis right for databases
protecting the 'substantial investment, qualitatively or quantitatively evaluated, carried out by its
manufacturer, whether of financial means, use of time, effort, energy or others of a similar nature,
to obtain, verify or present its content’102°,

Similar to the Database Directive, the threshold for the sui-generis right is that a qualitatively
and/or quantitatively substantial investment has been made with regard to obtaining, verifying
or presenting the specific contents. As Bercovitz explains, the verification of the database entails
the accuracy and completeness assessment of all the elements included in the database. With
regards to the presentation of the contents, this task requires the systematic or methodological
arrangement of the contents of the database!®°. The concept of substantial investment raises
certain problems due the difficulties that Courts face when assessing whether a substantial
investment has or has not been made, except from those cases where a high economic
investment was made!®?, The Spanish legislator does not provide a definition of the concept of
‘substantial investment’ but expands this investment to ‘time, effort or energy’, apart from the
already-mentioned financial investment!%32,

Beneficiaries

The rightholder in Spanish law is the ‘manufacturer or producer of the database’, who, according
to the third paragraph of Article 133, is the natural or legal person that makes the substantial
investment aimed at obtaining, verifying or presenting the content of the database'%33. To obtain
this protection the rightholder must be a national of an EU Member State or otherwise have
his/her permanent residence in one of the EU countries'®34, This right is also applicable to those

1025 The Spanish Intellectual Property Law art.133.1.
1030 Bercovitz Rodriguez Cano and others (n 80) 304.
1031 See Judgement of the Madrid Court number 13 of 24 July 2001, case Aranzadi v El Derecho.
1032 Bently and others (n 257) Annex 6.
1033 The Spanish Intellectual Property Law art.133.3(a).
1034 The Spanish Intellectual Property Law art.203.1.
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companies that have their official residence in one of the Member States. This right can be

assigned or licensed.
Scope of application

The rightholder ‘may prohibit the extraction and / or re-utilization of the whole or substantial part
of the database’. The Spanish legislator opted for introducing the same terminology as the
Database Directive, making a reference to the ‘extraction’ and ‘re-utilization’ in order to
differentiate this right from the traditional ‘author’s rights’193>, This differentiation of the
‘substantial part of the database’ is especially relevant as the rightholder cannot prevent the
legitimate user from extracting or re-utilizing non-substantial parts of the database.

Importantly, the sui-generis right and the copyright protection on the database or on the contents
of the database are not exclusive and may be cumulative®®,

Term of protection

Following the Database Directive, the duration of the protection is fifteen years since the
finalization of the creation of the database!®’. Importantly, the database will not be protected by
the sui-generis rights during the time prior to its conclusion®3, Yet, when the database was
communicated to the public before this period, the term of protection will start running from the
moment the database was communicated to the publicl®3. This communication to the public
must be legally carried out.

To conclude, each modification of the database that generates a new substantial investment will
raise a new term of protection of fifteen years®,

10.3 Other copyright matters in a nutshell

10.3.1 The public lending derogation

The second paragraph of Article 37, establishes that specific institutions will not need the
authorization of the rightholder for the loans they make. This exception needs to be read

1035 Gemma Minero, ‘Proteccién Juridica de Las Bases de Datos: Estudio de La Aplicacién de La Directiva 96/9/CE Tres
Lustros Después de Su Aprobacion y Comentario a La Primera Evaluacién Realizada Por La Comisidn Europea En 2005’
[2011] Pe.i., Revista de propiedad intelectual 28.
1036 The Spanish Intellectual Property Law art.133.4.
1037 The Spanish Intellectual Property Law art.136.1.
1038 Bercovitz Rodriguez Cano and others (n 80) 315.
1033 The Spanish Intellectual Property Law art.136.2.
1090 The Spanish Intellectual Property Law art.136.3.
201



inDICE=

D2.2 Public

altogether with Article 19(4) that regulates the lending right within the distribution right in the
Spanish copyright law.

Beneficiaries

According to the Spanish law, these institutions are: ‘museums, archives, libraries, newspaper
libraries, sound libraries or film libraries of public ownership or that belong to non-profit entities
of general interest of a cultural, scientific or educational nature, or to educational institutions
integrated in the Spanish educational system’104?,

It must be noted that although this provision does not mention that these institutions must be
publicly accessible, this requisite is nevertheless already established under paragraph 4 of Article
19 which requires that loans need to made through publicly accessible institutions42,

In addition, educational systems are, unlike the preservation exception, included as beneficiaries
of this exception (e.g. a school or high-school library)1°43,

Although Article 37(2) does not establish the requirement of lending for non-profit, Article 19(4)
only allows the lending of works for non-commercial purposes.

Types of works

The Spanish IP law does not impose any limitation to the types of works that can fall under this
exception. Yet, with regards to the possibility of lending e-books, attention needs to be given to
the CJEU judgement of Openbare Bibliotheken'®419%> |n brief, the CJEU ruled that loans of e-
books should be regarded as having the same characteristics as lending printed books%%,
Therefore, libraries could, under the public lending derogation, provide e-lending as long as
authors are remunerated for the use of their works. Nevertheless, e-lending needs to be treated
in the same way as the lending of traditional books — one copy, one user-1947,

Compensation system

This exception requires the payment of a compensation to the rightholders for the loans made

11048

through the institutions ‘in the amount determined by Royal Decree . In Spain this

1041 The Spanish Intellectual Property Law art 37.2.

1042 Serrano Fernandez (n 14) 116.

1043 Bercovitz Rodriguez Cano and others (n 80) 119.

1044 ereniging Openbare Bibliotheken v Stichting Leenrecht (C—174/15) EU:C:2016:856. (n 339).

1045 Fyrther explanation can be found in Deliverable 2.1.

1096 \Vereniging Openbare Bibliotheken v Stichting Leenrecht (C—174/15) EU:C:2016:856. (n 339) para 53.
1047 Janssens and Michaux (n 342).

1048 The Spanish Intellectual Property Law art.37.2.
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compensation is made through the collective management organizations. The amount that will

need to be paid to the rightholders for the loans made by the institutions is determined by a lump
sum!%% It must be noted that the CJEU in its Vewa case%? established that setting a lump sum
remuneration is contrary to the Rental and Lending Directive!®! as such remuneration should be
determined by the number of works made available and the number of borrowers of the public
establishment that carries out the lending.

Exemption to compensate rightholders

The Infosoc Directive introduces the possibility for Member States to exempt certain
establishments from the compensation system. In this context, the Spanish legislator makes use
of such possibility by exempting

i) ‘publicly owned establishments that provide services in municipalities with fewer than 5,000
inhabitants;

i) libraries of educational institutions integrated into the Spanish educational system’1052,

10.3.2 Moral rights

Although Spain ratified the Berne Convention in 1886, the Spanish copyright system only explicitly
introduced the moral rights in the intellectual property law of 1987. Nevertheless certain
provisions could be found in earlier versions of the law and other related laws!%3, Since then,
moral rights are recognised in Article 14 of the Spanish IP law.

As established in this article, the moral rights are exclusive rights that belong to the author of the
work and that are inalienable and irrevocable.

Types of moral rights

The right of disclosure or divulgation.

1045 This amount is established in the Spanish Royal Decree 624/2014, of July 18, which develops the right of
remuneration to authors for the loans of their works carried out in certain establishments accessible to the public.
1050 vereniging van Educatieve en Wetenschappelijke Auteurs (VEWA) v Belgische Staat (C-271/10) EU:C:2011:442 (n
355).

1051 Council Directive 92/100/EEC of 19 November 1992 on rental right and lending right and on certain rights related
to copyright in the field of intellectual property.

1052 The Spanish Intellectual Property Law art.37.2.

1053 | aw 17/1966, of May 31, on intellectual property rights in cinematographic works. art.4 and art.6.
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This is the first moral right that is included in the first paragraph of Article 14. According to it, the
author has the right to decide if his/her work can be disclosed and the manner how it should be
disclosed.

This right needs to be read altogether with the definition of ‘disclosure’ that the law explicitly
provides: ‘the disclosure of a work is understood as any expression of the work that, with the
consent of the author, makes it accessible to the public for the first time and in any form’19%4, In
this regard, the author’s right of disclosure must be connected to whether the work has been
made accessible to the public. The law does not establish any requirement concerning the ‘form’
on how the work is made known to the public. Therefore any manner that could be appropriate
for the public to get to know the work is, in principle, allowed by the law%>.

On the contrary, the author has the right to oppose to the disclosure of his/her work. Hence, if
the work was disclosed without the author’s authorization, the disclosure should be considered
as illegal®®,

The right of attribution (or paternity right).

Under the Spanish IP law, the author has the right to claim the recognition as author of his/her
work. This is explicitly established in the third paragraph of Article 14. However the Spanish IP law
contains other provisions that specify, for certain situations, the right of attribution. This is the
case of paragraph 2 of Article 14 which also provides the right of the author to disclose his work
under his name, anonymously or under a pseudonym. In this scenario, the author will always be
able to disclose his identity. Another provision related to the right of attribution is shown in
relation to the publishing contracts, where the publisher has the obligation to mention the
authori®’,

The right of integrity.

The right of integrity is the right of the author to ‘demand respect for the integrity of the work
and prevent any deformation, modification, alteration or attack against it that prejudices his
legitimate interests or undermines his reputation’1®® as provided in paragraph 4 of the same
article. The Spanish legislator broadens the situations, in comparison with the Berne
Convention!®?, in which the author can claim his right of integrity by introducing the reference
to ‘legitimate interests’. Although assessing the concept of ‘legitimate interests’ is an arduous

1054 The Spanish Intellectual Property Law art.4.

1055 Rogel Vide and others (n 457) 46.

1056 Bercovitz Rodriguez Cano and others (n 80) 134.

1057 The Spanish Intellectual Property Law art.64.1.

1058 The Spanish Intellectual Property Law art.14.4.

1055 The Berne Convention art.6bis, only mentions ‘his honour or reputation’.
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task, it seems clear for the doctrine that it refers to the moral or personal interests of the author,
excluding the economic interests from such assessment€, |n the Spanish case-law, the Supreme
Court has adapted its criteria to assess whether specific situations would entail an attack to the
moral right of integrity. In early cases, the Supreme Court stated that most of the modifications
made to the work would entail an infringement of the right of integrity'°. However this approach
has changed over the years as now the Court establishes that the scope of the modification needs
to be taken into account0621063,

The author’s right of integrity is also a matter that the Spanish law foresees in relation to

1065

publishing contracts'®®, music and theatre performances and audiovisual and

cinematographic works°®,
The right of modification.

Spanish law grants the author the right to modify the work as long as he/she respect the rights
acquired by third parties and the requirements for the protection of cultural goods when the
cultural goods have been declared officially protected under Spanish cultural heritage laws, in its
paragraph 5 of Article 14.

This right can be easily confused with the transformation right, explained in Section 10.3.3.
Although there are different theories that can explain the differences between the moral right of
modification and the economic right of transformation, the clearest distinction relies on the
substantial character of the modification of the work. Most of the doctrine agrees on following
the criterion of the generation of a new derivative work. When this is the case, namely that the
modification is so substantial that a new work is created, it would be due to the right of
transformation. On the contrary, the right of modification would allow a modification of a less
substantial character that would not generate a new work, but a modified version of the work°¢’,

This right, unlike other moral rights, can be exercised by the author relying on different reasons
that do not need to have a ‘moral character’. Modifications of the works can be made, for
instance, due to a need of updating the work or for esthetical reasons!°,

1060 Bercovitz Rodriguez Cano and others (n 80) 137.

1061 See STS 421/1991, 3 June 1991 of the Spanish Supreme Court (n 444).

1062 See STS 1082/2006, 6 November 2006 of the Spanish Supreme Court (n 445).
1063 Bercovitz Rodriguez Cano and others (n 80) 139.

1064 The Spanish Intellectual Property Law art.64.1.

1065 The Spanish Intellectual Property Law art.78.2.

1066 The Spanish Intellectual Property Law art.92.2.

1067 Bercovitz Rodriguez Cano and others (n 80) 140.

1088 Bercovitz Rodriguez Cano and others (n 80) 141.
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The right of retraction.

The right of retraction allows the author to withdraw a work from circulation ‘due to a change in
their intellectual or moral convictions’ after providing compensation to the rightholders of
economic rights06°,

Hence the law allows the artist to reverse the assignment contract according to which the work
was going to be commercially exploited. By introducing such right, the legislator protects the will
of the author by allowing him to make decisions, even after signing any (commercial) agreement,
in relation to the circulation in trade of his/her work in case the author regrets at any moment
having the work in the commercial trade®7°,

The law, on the other hand, does not require to give the material work back to the author (in case
the work is fixed in a material form). In order to protect third parties’ rights, in case the author
wishes at any time to resume the exploitation of the work, the previous rightholder enjoys a
preferential treatment to exploit it ‘under conditions reasonably similar to the original ones’.

The right of access

This is a particular moral right contemplated under the Spanish IP law which gives the author the
opportunity to ‘access the unique or rare copy of the work, when it is in the physical possession
of another person, in order to exercise the right of disclosure or any other’1%71,

Although the Spanish law does not provide any definition of ‘unique or rare copy of the work’, the
doctrine understands that it would normally refers to works of visual arts, e.g. a painting or
sculpture, which cannot be replaced or substituted by any other work or copy of the work72,

Therefore, this right gives the author the possibility to obtain the work in order to exercise any
moral or economic right that is attributed to him. It seems clear that the right to access the work
must have the purpose of exercising any other right, moral or economic, on the work, and not
only having access to the work per se'?’3, Nevertheless, in order to offer a certain protection to
the holder of the work, there are certain limitations, e.g. the author cannot ask for the moving of
the work in the sense that access to the work needs to be made in a manner that does not pose
problems to the holder of the work. In addition, the author will compensate the third party for
any damages or losses incurred.

1063 The Spanish Intellectual Property Law art.14.6.
1070 Rogel Vide and others (n 457) 154.
1071 The Spanish Intellectual Property Law art.14.7.
1072 Rogel Vide and others (n 457) 176.
1073 Rogel Vide and others (n 457) 185.
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Term of protection

The Berne Convention establishes that moral rights must have the duration, at least, until the
expiration of economic rights'%’4, The moral rights under the Spanish jurisdiction can be exercised
post-mortem, namely, after the death of the author. This is expressly established under Article
15.

However, not all the moral rights observed in the previous article can last after the author’s death
but only the rights of divulgation, attribution and integrity. The rest of the moral rights expire with
the death of the author. Nonetheless, while the integrity and paternity right have a permanent
character, the divulgation right will expire 70 years after the author’s death (as the economic
rights).

This is of special importance in relation to works in the public domain, analysed in Section 10.4,
as Article 41 of the Spanish IP law provides that works in the public domain will still need to
observe the paternity and integrity rights (for those works that were protected by copyright).

After the author’s death, the exercise of the above-mentioned rights corresponds to the ‘natural
or legal person to whom the author has expressly entrusted it by means of a last will’. In case of
absence of a last will, the exercise of the rights will correspond to his heirs'?’>. In case that these
persons do not exist or cannot be located, the State, the autonomous Communities or the cultural
institutions will exercise such rights97,

Other particularities
Right of disclosure and access to culture

In relation to the right of divulgation, the Spanish legislator introduces a particular provision which
is the only provision contemplated under the Spanish IP law that provides any practical
arrangement on how to exercise the moral rights after the authors’ death.

In this context, when the successors of the authors exercise the right to not disclose a work and
exercise it in a manner that infringes Article 44 of the Spanish Constitution®’” on access to culture,
Article 40 on the Spanish IP law allows any person with a legitimate interest to ask the national
Court to intervene (in order to disclose the work). It is generally understood that this provision

1074 The Berne Convention art.6bis.

1075 The Spanish Intellectual Property Law art.15.2.

1076 The Spanish Intellectual Property Law art.16.

1077 Article 44 of the Spanish Constitution of 1978 establishes that ‘the public authorities will promote and protect
access to culture, to which everyone has the right’.
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would be mostly exercised by cultural associations or cultural institutions'’8, This provision has
been considered by the doctrine as a limitation to the right of (non) disclosure’?,

10.3.3 Adaptation right

In Spanish IP law, the adaptation right has been included as (literally) translated ‘transformation
right (in Spanish, ‘derecho de transformacion’). This right was included into the Spanish IP law in
Article 21 within the Second Section on exclusive exploitation rights, together with the right of
distribution, reproduction or communication to the public.

The first paragraph of this article provides a definition of the concept of transformation: ‘the
transformation of a work includes its translation, adaptation and any other modification in its
form from which a different work is derived. In the case of a database referred to in Article 12 of
this Law will also be considered transformation, the rearrangement of the same’.

The Spanish legislator regulates in a broad manner the concept of transformation in the sense
that any modification in its form that originates another work is subject to the transformation
right. Among these manners of modification, the translation of the work and the adaptation of
the work- as a modification of a work to another type of work , e.g. from a novel to a
cinematographic work- are explicitly mentioned in Article 21. Yet, the reference to ‘any
modification” broadens its scope to any form of modification in order allow any type.

Not all modifications would lead to originate a derivative work. So as to be considered as a
derivative work, the transformation of the original work needs to be creative enough where any
unsubstantial modification must be excluded. Other modifications of a work that originate a
complete independent work (but may have found inspiration in the original work) are neither
considered as transformations of the original work8°,

Derivative works and composed and independent work.

As seen, the transformation right normally entails the creation of a new work, a derivative work
or a ‘composed work’. For this reason, the relevant definitions given by the Spanish IP law needs
to be explained. Article 9 defines a ‘composed work’ as ‘a new work that incorporates a pre-
existing work without the collaboration of the author of the latter, without prejudice to the rights
that correspond to him and his necessary authorization’*8?,

1078 Bercovitz Rodriguez Cano and others (n 80) 147.
1078 Rogel Vide and others (n 457) 116.

1080 Mariscal (n 499) 63.

1081 The Spanish Intellectual Property Law art.9.
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Article 11 provides also a list of ‘derivative works’: ‘1.Translations and adaptations. 2. The

revisions, updates and annotations. 3. The compendia, summaries and extracts. 4. The musical
arrangements. 5. Any transformations of a literary, artistic or scientific work’.

Term of protection and assignment

As other exclusive author’s rights, the term of protection for this rights is established for 70 years
after authors’ death%8?,

The transformation right can be assigned and revoked. In case it is assigned, it must be noted that
under Spanish law the assignment of this right only applies to the specific types of
transformation'®3, For instance, if the right is assigned to translate a novel, the assignment only
applies to this specific mode of transformation and it cannot be used for any other transformation
of the work, e.g. adapting the work into a cinematographic work%4,

Scope

The transformation of a work entails the creation of a new work and that entail new regime of
protection of the new work that is based on a pre-existing work. In this regard, the second
paragraph of the article grants the copyright protection to the author of the work resulting from
the transformation of the original work. This is without prejudice of the right of the author of the
original work to authorize the exploitation of the new work for the whole duration of protection.

Two rights are therefore converging in the final derivative work: i) the right of the author of the
derivative work and ii) the rights of the author of the original work. If the author of the original
work is the one transforming the work, both rights will belong to the same person%,

To end, it must be noted that the right of transformation is closely linked to the moral rights of
integrity and modification, analysed in Section 10.3.2.

1082 The Spanish Intellectual Property Law art.26.
1083 The Spanish Intellectual Property Law art.43.1.
1084 Mariscal (n 499) 57.
1085 Mariscal (n 499) 61.
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10.4 Other rules on matters relevant for CHIs

10.4.1 Protection of public domain/cultural heritage

Despite a lack of definition of public domain works in the Spanish laws, the Spanish legislator
introduces certain provisions that apply to works in the public domain in their relationship with
authors’ and related rights.

Public domain works and the moral rights of the author

First of all, Article 41 of the Spanish law introduces ‘conditions for the use of works in the public
domain’ where it states that, while public domain works can be used by anyone (due to the lack
of IP protection on the work), the moral rights of paternity and integrity need to be observed.
Despite the fact that there can be several types of works in the public domain, only works that
have fallen in the public domain as result of the expiration of the copyright-related protection,
fall under the scope of this article°8®,

This provision has been heavily criticized by the doctrine as it is considered that once a long time,
e.g. 100 or 200 years, passes since the authors’ death, the protection of the cultural good should
be the interest that prevail and not the protection of the authors’ image or reputation®’,

Unpublished works in the public domain

The first paragraph of Article 129 concerning unpublished works in the public domain, rules that
‘any person who lawfully discloses an unpublished work that is in the public domain, will have the
same exploitation rights over it that the author would have enjoyed’. Therefore, any person that
discloses such work would enjoy all the rights included within Article 17 and Article 21-
distribution, reproduction, communication to the public and transformation rights. However, this
person will not enjoy the moral rights protection.

There are three limitations to the provision of this article: i) the work in public domain needs to
be original to qualify for copyright protection; ii) the work must be unpublished (this is an absolute
requirement as otherwise it would not fall under the scope of this provision) and iii) works must
be in the public domain as a result of the expiration of copyright protection%88,

Disclosure of these works is not reserved to publishers but the disclosure can be made by anyone.
On top of this, the works can be distributed or communicated to the public by any other means.

1086 Rogel Vide and others (n 457) 237.
1087 Bercovitz Rodriguez Cano and others (n 80) 144.
108 The Spanish Intellectual Property Law 301.
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Importantly, the protection granted by the law is provided to the person that discloses the work
by distributing, reproducing it or communicating it to the public, in the sense that the person that
makes this effort should benefit from the protection and not the person that ‘discovers’ the work
but gives it to a third party for its disclosure%®,

Finally, the disclosure needs be made by any legal means provided that it respects the rights of
integrity and paternity of the author.

Unprotected works

In similar terms, the second paragraph of Article 29 grants the possibility to ‘publishers of works
not protected by the provisions of Book | of this Law, enjoy the exclusive right to authorize the
reproduction, distribution and public communication of said editions’.

In this context, the provision approximates the protection of paragraph 1 of this article concerning
unpublished works, to works that are not protected by copyright as long as the edition has certain
level of creativity ‘by their typesetting, presentation and other editorial characteristics’. Works
falling within the scope of the provision are those works in the public domain or certain data or
information that do constitute a work before the editing. Hence this protection is only provided
to the edition of the work and not on the work before or isolated from the editing. Therefore the
publisher cannot enforce his rights against the reproduction or distribution of the ‘unprotected
work’10%0,

This provision could be used to get protection over digital versions of public domain works.
However it does not seem evident to find such ‘creativity’ in the edition of works that could lead
to the obtention of such protection. This seems to be the case of the National Spanish library
which uses this provision even for digital copies of printed books whose creativity raises certain
doubts91,

Longer term of protection

In Spain the law of 1879 envisaged a duration of the term of copyright protection lasting 80 years
post mortem of the author that was reduced by a law of 1987 to 60 years post mortem. However,
the Term Directive!®®? harmonized the term of protection at EU level increasing such protection
to 70 years after the authors’ death. Due to the little time that passed between the law of 1987

1083 Bercovitz Rodriguez Cano and others (n 80) 302.
1090 Bercovitz Rodriguez Cano and others (n 80) 303.
1091 Ameneiros Rodriguez and Varela-Orol (n 536) 4.
1092 5ee Deliverable 2.1 for further analysis of the Term Directive.
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and the adoption of the Term Directive, in practical terms, it seems that the system changed form
a system of 80 years to 70 years post mortem?%%3,

Given that the Term Directive allows for Member States to keep a longer period of protection as
long as they were already in place before 1 July 1995, the Spanish legislator kept a 80 years
copyright protection for all those authors that dies before 7 December 19871994, As a result, a
number of Spanish author enjoy a longer protection of exclusive rights than other authors in the
EU, e.g. Pablo Picasso or Vicente Aleixandre!®>, This provision also applies to other European

authors as it was stated by the CJEU in the case Phil Collins0%

where the Court ruled that any
advantage given in a Member state to its nationals should also be provided to a national of the

other EU Member States.
Rights of the owners of certain works of arts

The general rule of author’s rights according to which the owner of the physical work does not
mean that have the exclusive rights to exploit it has been explicitly introduced in the Spanish IP
code: ‘the purchaser of the ownership of the medium to which the work has been incorporated
will not have, by this title alone, any right to exploit the latter’1%%7,

Diverging by this general rule, the Spanish legislator introduced an exception to this principle.
According to the second paragraph of Article 56, it is presumed that an author of visual arts or
photographic works when selling his work to a third party, will also transfer the right of public
exhibition, even if they work was not disclosed, unless this right was expressly excluded in the
transfer act. Therefore the law provides for a presumption, without which, the owner of the
physical work would not be allowed to exhibit such work in a museum or any other exhibition!0%,
Yet, being a presumption and not an obligation, the author of the work may still oppose to the
exercise of such right ‘when the exhibition is carried out under conditions that damage his honor
or professional reputation’’%%, The law does not impose any form for the opposition of the author
to prevent the owner from exercising this right but the burden of proof falls on him. It must be
taken into account that when the author retains the right of public exhibition, the author will need
to exercise his right access in accordance with Article 14.7 of the Spanish IP code under certain
restrictions!'® as seen in Section 10.3.2.

1093 Bercovitz Rodriguez Cano and others (n 80) 103.

1094 The Spanish Intellectual Property Law Fourth transitory provision.

1095 Angelopoulos (n 550) 9.

109 Collins and Patricia Im- und Export v Imtrat and EMI Electrola (C-92/92) EU:C:1993:847 (n 551).
1097 The Spanish Intellectual Property Law art.56.2.

1098 Bercovitz Rodriguez Cano and others (n 80) 179.

1099 The Spanish Intellectual Property Law art.56.2.

1100 Rogel Vide and others (n 559) 41.
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10.4.2 Open Data Directive

The Spanish Government launched a public consultation until the end of July 2020. There is no
draft of the text available yet.
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11Annex VI - Sweden

11.1 Copyright-related provisions

In Sweden, copyright law is governed by the Act on Copyright in Literary and Artistic Works (Lag
om Upphovsratt till Litteriira och Konstnirliga Verk): Act 1960:729, of 30 December 1960, and has
been last amended by the Law SFS 2020:540 of 18 June 2020.

11.1.1 Exceptions and limitations

The Infosoc Directive was implemented in the Swedish Copyright Act by a 2005 Law!°!, The
Swedish implementation of the Infosoc Directive was delayed due to heated debates that took
place at the Swedish Parliament'1°? which led the CJEU to declare that Sweden had violated its
obligations under the EU Treaties!'%3,

Before the implementation of the Infosoc Directive, the Copyright Act already included a list of
exceptions and limitations to copyright. After the adoption of the Directive some exceptions were
modified in order to make them compatible with the Directive while other exceptions were left
‘intact’1194,

It must be noted that the Nordic countries, including Sweden, have a long tradition of the
application of extended collective licenses (hereinafter ‘ECL’). This is reflected in the Swedish
Copyright Act that included several provisions, including those ones in respect to exceptions and
limitations, on the application of ECL. For this reason, Sweden, in conformity with the Recital 18
of the Infosoc Directive (which states that the Directive is without prejudice to national
arrangements concerning rights’ management such as ECL), kept its rules on ECL and even
introduced new ones in accordance with the new rules brought by the implementation of the

Infosoc Directivell9,

Importantly, the three-step test!'% established in the Infosoc Directive and previously in
international conventions*'% is not explicitly included in the Swedish Copyright Act. The Swedish
legislator considered the three-step test to be too vague and, consequently, it could be

1101 SFS 2005:359 of 8 June 2005 amendment to the Act 1960:729 on copyright in literary and artistic works.
1102 | indner and Shapiro (n 564) 916.
1103 commission v Sweden (C-91/04), EU:C:2004:739.
1104 | indner and Shapiro (n 564) 935.
1105 | indner and Shapiro (n 564) 936.
1106 The application of exceptions and limitations must be limited to certain special cases which do not conflict with
a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the right holder.
1107 The Berne Convention art.9(2); The TRIPS Agreement art.13.
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interpreted in a too flexible and broad manner, increasing the legal uncertainty with respect to

the application of exceptions and limitations''%8, Yet, its application is still compulsory in the

Swedish national jurisdiction since the Swedish Supreme Court ruled in the Wikimedia case that

the three-step test must be taken in consideration when interpreting the exceptions and
limitations!1%.

11.1.1.1 Preservation exception

The reproduction exception for preservation purposes of Article 5.2(c) of the Infosoc Directive is
reflected in Section 16 of the Swedish Copyright Act, which reads as follows: ‘the governmental
and municipal archival authorities, the scientific and research libraries operated by the
community at large, and the public libraries are entitled to prepare copies of works, other than
computer programs, 1. for purposes of preservation, completion or research (...)".

This exception existed in the Swedish copyright system even before the adoption of the Directive.
However, the scope of the exception was much narrower given that it only allowed the beneficiary
institutions to make reproductions of the works by reprography in order to provide a copy to the
public using the library’s or archive’s facilities. Further, the exception only permitted to make
copies of articles and short extracts of books for a user of the institution!*0,

The scope of the exception was then expanded after the implementation of the Infosoc Directive
until its current reading.

Beneficiaries
The only institutions permitted to benefit from the exception are the following:

a) the governmental and municipal archival authorities, which are further specified by the
Archives Act!'1?,

b) the scientific and research libraries operated by the community at a large (public
authorities);

c) publiclibraries.

Surprisingly, museums are not included as beneficiaries of the exception!!'?, The Swedish
Copyright Act makes the distinction on the ownership of scientific and research libraries by only

1108 | indner and Shapiro (n 564) 936.

1103 swedish Supreme Court of 4 April 2016 (NJA 2016 s 212).

1110 | indner and Shapiro (n 564) 939.

1111 Archives Act (1990:782) of 7 July 1990 (last amended by SFS 2019:866) Sec 7 and Sec 8.

1112 Museums in Sweden can carry out acts of reproduction for preservation purposes by relying on the general ECL
system.
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permitting libraries that are operated by public authorities to rely on the exception. Thus, private

research or scientific libraries belonging to a company or organization are excluded from the

scope of the exception. All public libraries are, nevertheless, allowed to benefit from the

exception. In addition, the Swedish government may allow other archives and libraries that are
accessible to the public, other than those mentioned above, to benefit from the exception!®3,

Purposes of the exception

The Swedish copyright law permits the beneficiary institutions to make reproductions of works
for preservation purposes. Lacking a statutory definition of the term ‘preservation’, it should be
understood as the possibility of making copies of works in order to preserve and to protect the
institutions’ collections, e.g. works that are fragile and risk of being deteriorated. According to the
doctrine, ‘a genuine need for protection must be at hand’ when making use of this exception. As
a result, such genuine need for protection is the guide for determining the scope of acts allowed
under the exception?4,

All types of literary and artistic works can be reproduced under the exception. The law only
excludes the possibility of making copies of computer programs from the scope. Yet, the works
must be in the collection of the beneficiary institution*!*>,

Further, the law does not impose any restriction on the number of copies permitted under the
exception neither on the form of such copies as long as they are made for preservation purposes.

It must be noted that the exception of Section 16 also applies in relation to the rights of
performing artists, producers of recordings of sounds or of moving images, radio and tv
organizations, producers of catalogues as well as photographers!*26,

Finally, it must be noted that the Swedish legislator does not impose a remuneration system for
the uses of such exception, except from the making available of copies under ECL (see below).

Other purposes

Due to the importance for CHIs, we include a brief explanation of the other permitted purposes
of this exception. Section 16 also permits the beneficiary institutions to make reproductions of
works for the purposes of research and ‘completion’. Given that the law does not define the term

1113 s\wedish Copyright Act Sec. 16.
1114 Engdahl and others (n 33) 2.
1115 Engdahl and others (n 33) 3.
1116 Swedish Copyright Act Sec.45. 46, 48, 49.
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of ‘research’, the doctrine considers that the ‘research needs to be reasonably qualified’ where

papers or essays of ordinary students would a priori not fall under the scope!!?’.

Section 16 of the Swedish Copyright Act also provides the possibility for beneficiary institutions
to make reproductions of works for the purposes of ‘completion’ (or supplementary purposes).
The term ‘completion’ should be understood as the need of keeping the library’s or archive’s own
collection ‘intact’. In this regard, the Copyright Regulation further specifies the so-called
‘supplementary purposes’, which are, namely, when: i) ‘a copy of a work is incomplete; if a work
has been published in parts, however, only the situation when the missing part cannot be
acquired on the market is included, or when ii) copies of a work cannot be acquired on the market
and the reproduction takes place at an archive or in a library which is entitled to receive statutory
deposit copies of the type of productions’*18,

The scope of the exception is narrower than it may seem at first sight since reproduction is only
available in case a copy of a work is incomplete (but if the missing part of the work is available in
commerce, it is not considered as an incomplete work) or when a work is commercially available
and the reproduction take places in a library that is entitled to received certain copies, e.g. the
National Library of Sweden'!!°. Nevertheless, reproductions of entire books are not allowed.

Additionally, Section 11 of the Swedish Copyright Act obliges, even if the authorization from the
author is not necessary when the institutions rely on any exception and limitation, the
beneficiaries of the exceptions and limitations to respect the authors’ moral rights by requiring
them to mention the source. Alterations of the work that are beyond of what is necessary for the
use are also not allowed (right of integrity).

Collective licenses

Importantly, this exception does not cover any use involving the communication of the work to
the public nor any transfer of the reproductions to the public. In order to be able to transfer such
reproductions to the public, the Swedish legislator puts in place an ECL system, stated in Section
42 of the Copyright Act. According to this section, an ECL applies to the exploitation of works in
an ‘certain way’, when there is an agreement in place concerning the exploitation of such works
with an organization that represents a significant number of authors in an specific field in Sweden.
This license gives the user the possibility to use the work in a determined manner even though
the author may not be represented by the organization. In this regard, the author has the right
to receive remuneration in equal terms as the authors represented by the organization!!?°,

1117 Engdahl and others (n 33) 3.
1118 Copyright Regulation SFS 1993:1212 of 25 November of 1993 (last amended by SFS 2018/1100) Sec. 2.
1119 Engdahl and others (n 33) 2.
1120 swedish Copyright Act Section 42.a.
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Section 42(d) of the Copyright Act specifies the extended collective regime for libraries and
archives. As seen above, Section 16 allows for the reproduction of works of certain beneficiaries,
according to which libraries and archives, among others, can make copies of the work for the
purposes of preservation, completion and research. In this context, Section 42(d) provides for the
possibility to transfer, in other than paper form, individual articles, short sections or materials
that for security reasons should not be disclosed in originals!'?!.These works must be in the
organizations’ collections and must have already been disclosed. The provision does not covered
any work that is not part of the own collection, excluding those works that have been subject to
a loan or any other agreement!'?2,

However, the extended collective mechanism will not apply in the case that the author of a work
‘has issued a ban on the production or making available of copies, or if for other reasons there is
special reason to assume that the author opposes the disposal’'3. Such special reasons could be
of a very different nature, e.g. changes of opinion from a cultural, artistic or political point of view.
Consequently, the beneficiary institution must take account of the author’s opinion as the author
may express its opposition to further uses, e.g. making the works available to the public or even
that such further uses must be carried out according to a certain manner.

In conclusion, the ECL could be used by libraries or archives in order to make reproductions and
communicating the works to the public under two conditions (i) these works have lawfully been
made public and (ii) that there is no special reason to assume that the author would oppose such
use.

11.1.1.2 Research and private study standing in dedicated
terminals

The exception established in Article 5.2 (n) of the Infosoc Directive has not been implemented by
the Swedish legislator.

11.1.1.3 Advertising the public exhibition or sale of artistic works

Section 24 of the Swedish Copyright Act implements the exception stated in Article 5.2(j) of the
Infosoc Directive which entails an exemption to the author’s right of reproduction. According to
this provision, works of arts can be depicted in ‘a pictorial form’ when the only purpose of the
depiction is the advertisement of an exhibition or of a sale of a work of arts. The provision further

1121 Westerlund (n 246) 46.
1122 Engdahl and others (n 33) 9.
1123 Engdahl and others (n 33) 8.
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specifies that such reproduction is only allowed ‘to the extent necessary’ for the promotion of the
exhibition or a of a sale!!?4,

Only works of art are falling under the exception. In addition, the legislator narrows even more
the scope of the exception by adding the reference to ‘the extent necessary’ for advertising or
sale of the exhibition. It is not clear whether preparatory acts then could fall under the scope of
the exception. Further, the Swedish legislator does not impose any restriction on the beneficiaries
of this exception.

With regards to the concept of depiction, the Swedish Supreme Court ruled in a case concerning
‘the freedom of panorama’ (first paragraph of the exception provided in Section 24 that ‘the
depict concept was intended to permit reproductions of the work of art by painting, sketch,
photography or other technology by which the work of art is reproduced in plane level (two-
dimensionally)’*1%>. Further, the Court ruled that the concept of depiction needs to be read in
conjunction with the three-step test.

The exception is not subject to any remuneration to the rightholders.

11.1.1.4 Text and Data Mining

To our knowledge, the Swedish government launched a public consultation on Articles 3 to 12 of
the CDSM Directive in February 2020. However, there is no draft law available yet.

11.2 Specific regime in respect to particular types of works

11.2.1 Orphan works

The Swedish Copyright Act regulates the permitted uses of orphan works in its Sections 16a and
seq., which were introduced by a 2014 Law!'?® implementing the Orphan Works Directive!?’.
According to Section 16(a), ‘publicly accessible libraries, educational establishments and
museums as well as archives and film or audio heritage institutions are entitled to prepare copies
of literary works in writings and cinematographic works, and make such works available to the
public in such a way that members of the public may access the work from a place and at a time
individually chosen by them (...)".

1124 s\wedish Copyright Act Sec.42.2.

125 Bildupphovsriitt i Sverige ek.fér (BUS) vs Wikimedia Sverige (Case nr O 849-15) [14].

1126 SFS 2014: 884 of 8 July of 2014 (Orphan works in the collections of cultural heritage institutions).
1127 For a further analysis of the Orphan Works directive see Deliverable 2.1.
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Types of works

The possibility granted to the beneficiary institutions to make the works available to the public is
only allowed when, first, the work is declared as ‘orphan’ and the rightholder has not been
identified'?. A work should be considered as orphan when, according to the Swedish Copyright
Act, ‘all the right-holders are unknown, or it has not been possible to find them’!1?° after a diligent
search has been carried out and has been recorded by the beneficiary institutions. However, when
the work has several rightholders but only at least one is still unknown, the provisions will only
apply in regard to those rightholders.

Second, the work must be part of the beneficiary’s own collections. Third, the work must be in
relation to the European Economic Area, in the sense that it must have been published in one of
the countries belonging to the EEA, when a work is published, or when a work has been
broadcasted, it must have been made available to the public in one of those countries. In addition,
there may not be reasons to assume that the rightholder would oppose to such uses.

Yet, not all the works can fall under the exception but only copies of literary works in writings,
cinematographic works and sound recordings'3°, It excludes maps and databases as the
definition of literary works ‘is confined to narrative based literary works’. The term sound
recordings, ‘is deemed to cover both the “audio” in audiovisual works as well as
‘phonograms’’ 1131,

Beneficiaries

Following Section 16 of the Swedish Copyright Act, only publicly accessible libraries, archives,
museums and educational establishments as well as archives and film or audio heritage
institutions are allowed to benefit from the exception to use the orphan works under specific
conditions. Additionally, the fifth paragraph of that Section imposes the condition for film and
audio heritage institutions that they ‘must have been entrusted by the community at large to
manage the film or audio heritage’.

Further, also a public service sound radio or television organization may be permitted to use
orphan cinematographic works ‘which have been produced by, or for, such an organization before
January 1, 2003’32 (alike in the Orphan Works Directive).

1128 s\wedish Copyright Act Sec. 16a.1.
1123 s\wedish Copyright Act Sec.16b.
1130 The Swedish Copyright Act only refers to sound recordings in Sec. 46.
1131 Bertoni, Guerrieri and Montagnani (n 140) 151.
1132 swedish Copyright Act Sec.16a.
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Importantly, the beneficiary institution must be located in one of the EEA Member States!33,

Subject matter

The uses carried out by the beneficiary institutions must be carried out for not-profit making
purposes. Further, the exploitation of the orphan works are carried out according to the public-
interest mission of such institutions, namely, for acts of ‘reproduction, for the purposes of
digitization, indexing, cataloguing, preservation, restoration or making available to the public of
the work’.

Any commercial purpose is excluded from the scope of the exception. However, the provision
permits the generation of certain revenues which must be exclusively oriented to cover the
digitization costs and the making available of the orphan works.

Finally, the rightholders that are already known must be indicated.
Diligent search

As seen, a work can only be declared orphan after a diligent search has been carried out by the
beneficiary institutions. According to Section 16(c), such diligent search needs to be performed in
a ‘good faith’ and for each individual work that the institution plans to exploit.

The diligent search is required to be carried out in ‘in the country where the work was first
published or, in the absence of publication, where it was first broadcast in sound radio or
television’!'34, In the absence of publication or broadcasting, when a work was made legally
available, the search must be carried out in the country where the beneficiary institution is
located.

For cinematographic works, the diligent search must be carried out where the producer has his
residence or headquarters (as long as it is in a EEA country).

With regards to the sources that need to be consulted for carrying out the diligent search the law
provides two different regimes. For diligent searches in Sweden, the Copyright Act establishes
that they need to be ‘suitable’ for each type of work. Yet, it does not further specify the type of
sources but refers to the sources mentioned in the Annex of the Orphan Works Directive.
Concerning diligent searches in other countries, the law refers to the applicable provisions in that
other country.

1133 Swedish Copyright Act Sec.16a.4.
1134 Sswedish Copyright Act Sec. 16c.
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Moreover, when there is evidence suggesting that information on certain rightholders could be
found in other countries, sources from those other Member States should also be consulted13>.

With regards to the record of the diligent search’s results, further rules are established in the
Section 3 of the Copyright Regulation. The beneficiary institutions must inform the Patent and
Registration Office, who will transmit the EUIPO the information on the results of the search, the
potential uses of the work and the end of the orphan works status!3,

End of the orphan work status

The second paragraph of Section 16(b) establishes the end of the orphan work status, namely
when a rightholder reappears and identifies himself to a beneficiary.

Compensation

If the rightholder appears and therefore the orphan work status comes to an end, the right-holder
has a right to a fair compensation from the beneficiary that was using his works'*3’ for the period
that his works were in use.

11.2.2 Out-of-commerce works

As seen in Section 11.1.1.1, Section 16 of the Swedish Copyright Act states the exception for
preservation, completion an research purposes. The extension of the exception to those uses for
‘completion’ and its subsequent regulation has an impact on the regime for out-of-commerce
works. Additionally, Section 2 of the Copyright Regulation extends the possibility to make
reproductions of works that are incomplete or that are commercially unavailable for those
institutions that should receive statutory deposit copies.

Apart from these provisions, there is no other legal regime specifically stated for the use of out-
of-commerce works in the Swedish copyright system. Nevertheless, the use of ECL is widely used
within the Nordic countries, including Sweden''3® and have been considered as a potential
solution for the uses of out-of-commerce and orphan works for CHIs*'3%, This system could solve
the matter of first, mass-digitization of works by CHls, and second, its online dissemination by

1135 swedish Copyright Act Sec. 16c.

1136 Copyright Regulation SFS 1993:1212 of 25 November of 1993 (last amended by SFS 2018/1100) Sec. 3.

1137 Swedish Copyright Act Sec. 16b.

1138 Tryggvadottir (n 213).

113 Johan Axhamn, ‘Cross-Border Extended Collective Licensing: A Solution to Online Dissemination of Europe’s
Cultural Heritage?’ in Stefan Gradmann and others (eds), Research and Advanced Technology for Digital Libraries, vol
6966 (Springer Berlin Heidelberg 2011) 501 <http://link.springer.com/10.1007/978-3-642-24469-8 59> accessed 13
February 2020.
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extending a freely negotiated agreement between an institution and a CMO to other rightholders
that re not represented by the CMO, under certain conditions. Through these agreements the
issue of rights clearance for CHIs can be certainly facilitated.

In Sweden, the general provisions for ECL’ uses is envisaged in Section 42 of the Swedish Copyright
Act. Such general provisions permit new agreements in other areas that are not yet specified in
the laws without having to amend the legislation each time!%%. The general ECL provisions do not
specify the works covered by the agreement, the uses or the users of such licenses. These
specifications are left to the contracting parties that will need to determine the uses and the
purposes or the activities covered. The only requirement for using ECL is that individual licensing
is ‘impracticable’ and thus, they are mainly used in ‘mass-use’ situations when it is difficult to
predict the number of works that will be used'4!. In addition, ECL provides for an opt-out system
for rightholders in order to provide certain guarantees for rightholders.

Specific provisions for ECL to be used by archives and libraries are included in Section 42(d) of the
same Act. These licenses have been considered as a solution for the problem of out-of-commerce
works by archives and libraries. An agreement may cover all the works of the CHIs’ collections for
their reproduction and for further uses of such copies, which may be communicated to the public
unless there are reasons to think that the author could oppose to such use (see Section 11.1.1.1)

It must be noted that the Copyright Act states that only works in the own collections that have
been made public may form part of the ECL. One needs to read Section 8 of the Swedish Copyright
Act in order to understand when a work has been made public. According to this, a work is
understood to be published when ‘it has legally been made available to the public’, namely, ‘when
copies thereof have been placed on the market or otherwise distributed to the public with the
author's consent’*'#2, In consequence, the author’s attitude is decisive to assess when a work has
been made legally to the public. All modes of communication to the public are involved within
the term ‘'made available to the public’, in particular, distribution, exhibition, performance to the
public, rental or lending and making available!!43,

As observed, only works that have been made available to the public can form part of the ECL,
excluding from the scope unpublished works. However, if there is an agreement with rightholders
or there are instructions from them on how unpublished works could be used for libraries and
archives, it could override the provisions under the copyright legislation44,

1140 Tryggvadottir (n 213) 177.

1141 Tryggvadottir (n 213) 177.

1142 s\wedish Copyright Act Sec. 8.
1143 swedish Copyright Act Sec. 2.3.
1144 Tryggvadottir (n 213) 184.
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Finally, the author has a right to obtain remuneration for the exploitation of his works. The
amount and conditions of the remuneration should be specified in the agreement. The
distribution of the remuneration must be in accordance with the principle of equal treatment, so
the rightholders that are not represented by the CMO should receive the same remuneration than
those ones represented!#°.

11.2.3 Works of visual arts in the public domain

To our knowledge, the Swedish government launched a public consultation on Articles 3 to 12 of
the CDSM Directive in February 2020. However, there is no draft law available yet.

11.2.4 Non-original photographs

In Swedish copyright law photographs were not protected by copyright until 1994146, date when
they were included in the Swedish Copyright Act under Section 1.5. Accordingly, photographic
works may be granted copyright protection as long as the work has acquired certain ‘work-height’,
which means that the work needs to have a certain level of originality and distinctiveness, in the
sense that two people, independent from each other could not achieve the same result. As a
result of copyright protection, these photographs enjoy the protection of 70 years post mortem.

Neighbouring right

The Swedish Copyright Act also grants an exclusive right for protection of photographs that do
not achieve a certain level of originality or the ‘work height’ and, thus, are not granted copyright
protection as a work of art. This exclusive right is envisaged in Section 49(a) and it is provided to
anyone that produce a ‘photographic image’. This right applies independently of whether the
image is issued in its original form or in an altered form. Further, the right also applies regardless
of the technology used for the creation of the photographic image.

The scope of protection of these works is much narrower than the protection granted under
copyright. For instance, in order to commit an infringement of this work is required that the
photographic image is created by using the originator’s photograph, involving direct copying*4’.
However this right could be infringed, e.g. by painting using certain parts of the photograph as a

motive, as the Swedish Supreme Court ruled*48,

1145 swedish Copyright Act Sec. 42.a.

1146 SFS 1994: 190 of 14 april of 1994 amending the Act (1960: 729) on copyright in literary and artistic works.
1147 Westerlund (n 246) 61.

1198 NJA 1967, 264, NIR 1968, 129 (Gell Stalformar), (n 247).
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It must be noted that moral rights of attribution and integrity also applies to the exclusive right

for producers of non-original photographs!*4°,

Definition of non-original photographs

Although the Swedish copyright law does not provide any definition of ‘photographic image’, it
provides for a broad concept of photographic work by stating in paragraph 2 of Section 49(a) that
‘a photographic image is also meant an image that has been produced by a procedure comparable
to photography’. In addition, the first paragraph states that the right applies to the image
regardless of the technology used for the creation of the photograph.

Authorship

The exclusive right stated in Section 49(a) of the Copyright Act is provided to ‘anyone’ that
produces a photographic image that do not acquire the required level of originality for copyright
protection.

However, there is a second situation where this right applies. Sometimes, there are cases of
original photographs that do deserve copyright protection but that not only the photographer
taking the picture (the author of the work) is involved but also an additional person. In these
cases, this person that, for instance, may have arranged the subject, could also benefit from this
exclusive right of protection, in addition to the authors’ protection*>,

Term of protection

The term of protection of the non-original photographic works lasts 50 years ‘after the year in
which the image was produced’*'>! in accordance with other neighbouring rights provided for in
the Swedish law.

11.2.5 Databases

Sweden had already certain rules for the protection of catalogues before the adoption of the
Database Directive. The first protection of databases under Swedish law was introduced in the
Swedish copyright act in 1960 granting protection to databases where both time and economic

1149 swedish Copyright Act Sec. 49.4.
1150 Andersson (n 243).
1151 swedish Copyright Act Sec. 49.a.3.
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investment had been made!'>2, These provisions were amended by a 1997 Law'>3 implementing
the Database Directivel?™,

Copyright protection

Databases may be granted copyright protection under Swedish copyright law as literary and
artistic works long as they are original, as stated in Section 5 of the Copyright Act: ‘anyone who,
by compiling works or parts of works, has created a literary or artistic collection has copyright to
it, but his right does not restrict the right to the special works’. The requirement of originality has
been confirmed by the Swedish Supreme Court in the Nummer Banken case where the Court ruled
that a systematically organized catalogue of articles had distinctive and original character or the
so-called ‘work height’1%>>,

Therefore authors of databases enjoy the same protection through their works as authors of
literary and artistic works, lasting for 70 years post mortem.

It must be noted that regarding exceptions and limitations with regards to databases, the Swedish
legislator forbids the use of the ‘private copying exception’ for digital reproductions of digital
databases!'®®. In addition, temporary copies of databases are also not allowed in Swedish law.
Yet, this prohibition should only be applied when the temporary copy covers a large part of the
database and thus it would be considered a ‘copy’***’.

Further, with regards to the mandatory exception established under Article 6.1 of the Database
Directive, according to which ‘the performance by the lawful user of a database or of a copy
thereof of any of the acts listed in Article 5 which is necessary for the purposes of access to the
contents of the databases and normal use of the contents by the lawful user shall not require the
authorization of the author of the database’, the Swedish Copyright Act diverts from the Directive
in the sense that ‘the person who has the right to use the compilation may dispose of it in the

manner necessary for him to be able to use the compilation for its intended purpose’!*>2,

With regards to the rights and obligations of the lawful user, it must be noted that the Swedish
Copyright Act does not implement such provisions*'>°,

1152 0la Nilsson, ‘Rights to Software and Databases: From a Swedish Consulting Perspective’ (Jénkdping University,
Jonkoping International Business School, JIBS, Commercial Law 2009) 17.
1153 SFS 1997: 790 of 6 November of 1997 amending the Act (1960: 729) on copyright in literary and artistic works.
1154 See Deliverable 2.1 for a further analysis of the Database Directive.
1155 swedish Supreme Court, NJA 20 of April of 1995, Nummer Banken.
1156 s\wedish Copyright Act Sec. 12.
1157 Andersson (n 243).
1158 swedish Copyright Act Sec. 26.g.5.
115 Bently and others (n 257) 74.
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Sui-generis right protection

As seen, before the adoption of the Database Directive, the Swedish Copyright Act already had
protection for compilations and catalogues, which was amended to align it with the protection
granted under the Directive. Its current wording is stated in Section 49(a) which provides that
‘anyone who has produced a catalogue, a table or another similar product in which a large number
of information items have been compiled or which is the result of a significant investment, has an
exclusive right to prepare copies of the product and to make it available to the public’.

The Swedish Copyright Act lacks a definition of a ‘database’. Yet, the Swedish preparatory acts
defined the database as a ‘collection of independent works, data or other materials arranged in a
systematic or methodical way and individually accessible by electronic or other means’*1€0,

Beneficiaries

Concerning the ownership of this exclusive right, the Database Directive states that the owner of
the database is the ‘is the person who takes the initiative and the risk of investing’!'%!, However,
the Swedish Copyright Act does not explicitly establish any requirement for the ownership of the
database by just referring to ‘anyone who has produced a catalogue, a table or another similar

product’112,

Scope of protection

Thus, the sui-generis right grants the protection to databases in two situations: i) when a large
amount of data has been compiled and, ii) when the database is the result of a substantial
investment. The meaning of the substantial investment refers mainly to the creation of the
database but also to the maintenance of the database3,

The producer of a database has therefore the exclusive right to make copies of the database and
to make it available to the public.

With regards to the exceptions allowed, the Swedish legislator opted for including several
exceptions in similar terms as for databases protected by copyright, e.g. exception for people with
disabilities, research or teaching purposes, among others!64,

Term of protection

1160 Westerlund (n 246) 56.

1161 Database Directive Rec. 41.

1162 s\wedish Copyright Act Sec.49.
1163 Westerlund (n 246) 56.

1164 swedish Copyright Act Sec. 49.3.
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The duration of this exclusive right lasts, alike the Database Directive, 15 years after the work was
produced. However, if the work was made available to the public within the 15 years from the
production of the database, the duration of the database lasts 15 years after the data the work
was made available to the public!®.

The period of 15 years can be renewed after modifying versions of the database and can be
renewed indefinitely!®,

11.3 Other copyright matters in a nutshell

11.3.1 The public lending derogation

The Rental and Lending Directive''®’ harmonized the exclusive rights of authors for rental and
lending. The Directive also provides the possibility of Member States to introduce an exception to
the exclusive right of lending for the benefit of libraries as long as a compensation system is
established!168,

In the Swedish Copyright Act, the rental and lending exclusive rights of the author are not explicitly
mentioned. Yet, the right to lend is implicitly stated in Section 19 on the distribution of copies.
According to this provision, a copy of a work may be freely distributed after the work has been
transferred in the EEA. Therefore, when a library has purchased a book has the right to lend it and
the author cannot oppose to such lending!*®. This has been understood as a cultural-policy choice
made by the Swedish legislator in order to safeguard the free access to culture and literature.
Therefore, the Swedish legislator opted for introducing , instead of an exclusive right, a
remuneration right for the public lending!*°.

The public lending right system was established in Sweden in 1955, being one of the first countries
to introduce such regime, together with other Nordic countries (Denmark 1946, Finland 1961)*7,
Nevertheless this regime was modified leading to a new regime in 1999. The implementing rules
of the system are stated in an Ordinance!!’?, instead of the Copyright Act.

1165 swedish Copyright Act Sec. 49.2.

1166 Andersson (n 243).

1167 For further analysis of the Rental and Lending Directive see Deliverable 2.1.

1168 Rental and Lending Directive Art.5.

1165 ‘“The Board of Swedish Authors’ Fund Annual Report for the Year 2018 with Financial Accounting’ (The Swedish
Authors’ Fund 2018) 6.

1170 ‘Report from the Commission to the Council, the European Parliament and the Economic and Social Committee
on the Public Lending Right in the European Union, 12 September 2002, COM(2002) 502 Final.’ (n 313).

1171 ‘Report from the Commission to the Council, the European Parliament and the Economic and Social Committee
on the Public Lending Right in the European Union, 12 September 2002, COM(2002) 502 Final.” (n 313).

1172 Ordinance (1962: 652) on the Swedish Authors’ Fund.
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Beneficiaries

It follows from the Ordinance that libraries are the only beneficiaries of such system. Section 3
further clarifies that the term ‘libraries’ in the sense of this law refers to public libraries and school
libraries.

Types of works

Not all the copies of literary and artistic works can be lent since computer programs in a machine-
readable form and cinematographic works are excluded from lending!'’3, As a result, lending of
cinematographic works always need the authors’ consent. The system is mainly aimed at public
lending of books, phonograms and printed music!'’4. The Rental and Lending Directive also
excludes from the lending buildings and works of applied art.

It must be noted that in Sweden, e-books are not covered by the public lending. Therefore
remuneration for the loans of e-books needs to be made in agreement with authors and
publishers'’>, Yet, discussions on this matter continue, especially after the CJEU judgement on
the VOB case!'’® and may be changed in the future.

Compensation

This system, regulated by the Law 1962:652 which was last modified in 2019, entails a right of
compensation for authors for the loans of their works made by libraries. The provisions referring
to authors ‘shall also apply to illustrators, visual artists and photographers in the case of such

literary works which essentially consist of illustrations, visual art or photographs’*'7’.

The compensation is paid by the State and it is managed by the Swedish Authors’ Fund depending
on the ‘number of home loans of physical copies from libraries and for the number of physical
reference copies of the work’!'78, The Law established rules for the specific calculation of the fees
to be paid and how the remuneration must be distributed. At the beginning, the fees were set by
the State unilaterally although this has changed with time and nowadays the fees are commonly
agreed between the government and authors associations (the Swedish Writers' Association, the
Swedish Illustrators' Association and the Swedish Photographers' Association’®). It must be

1173 swedish Copyright Act Se. 19.1 & 2.

1174 ‘Report from the Commission to the Council, the European Parliament and the Economic and Social Committee
on the Public Lending Right in the European Union, 12 September 2002, COM(2002) 502 Final.” (n 313).

1175 Annika Bergstrém and others, Books on Screens: Players in the Swedish e-Book Market (2017) 70.

1176 Vereniging Openbare Bibliotheken v Stichting Leenrecht (C—174/15) EU:C:2016:856. (n 339).

1177 Ordinance (1962: 652) on the Swedish Authors’ Fund Sec.3.2.

1178 Ordinance (1962: 652) on the Swedish Authors’ Fund Sec. 5.

1175 Ordinance (1962: 652) on the Swedish Authors’ Fund Sec.4.
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noted that the law exempts authors from remuneration ‘if the total compensation is less than an
amount corresponding to compensation for 2,000 loans of works in original’11&0,

Importantly, the system is only aimed at Swedish authors, writers that write in Swedish or that
are Swedish residents. For translators, they must translate from or to Swedish in order to form
part of the compensation system!!®l, The Swedish system was questioned by the European
Commission in the case 2003/2193 since it was suspect of discrimination in the internal market.
Nevertheless, the case was closed as ‘it is felt that appropriate balancing needs to be maintained
between the fundamental principle of non-discrimination on the basis of nationality and the
principle that Member States should be supportive of national and regional diversity by setting
up funds to promote local culture or language’*82,

Finally, apart from a remuneration system, the amount collected by the Fund is also aimed at
providing ‘scholarships and grants to individual authors of literary works, grants to the authors'
organizations for efforts to strengthen the position of literary authors, and contributions to
special purposes relating to literary activities’*83,

Exemption to compensate

The Swedish system does not include any exemption of the remuneration for any type of
beneficiary.

11.3.2 Moral rights

Although moral rights are not harmonized at EU level*'84, certain moral rights are enshrined under
Section 3 of the Swedish Copyright Act, closely linked to the ones included in Article 6bis of the
Berne Convention. Moral rights, in contrast to the economic rights, are not subject to any
exception or limitation and are therefore absolute and non-transferable!®> rights that belong to
the original creator!8¢, Accordingly, the moral rights need to be respected when using the work
under a certain exception or limitation, e.g. quotation, reporting on current events, among
others''®, as established in the second paragraph of Section 11: ‘when a work is reproduced in
public on the basis of this chapter, the source shall be stated to the extent and in the manner

1180 Ordinance (1962: 652) on the Swedish Authors’ Fund Sec. 6a.

1181 Ordinance (1962: 652) on the Swedish Authors’ Fund Sec. 5.3 & 5.4.

1182 ‘Report of the 5th European Public Lending Right Conference Proceedings, 2008. Bucharest 19-21 September
2008, European Writers’ Congress 2008 & Fédération Des Associations Européennes d’écrivains A..S.B.L.” (n 384) 10.
1183 Ordinance (1962: 652) on the Swedish Authors’ Fund Sec.7.

1184 See Deliverable 2.1 for further analysis of the moral rights in the EU.

1185 5ee Swedish Copyright Act Sec.27.1.

1186 \Westerlund (n 246) 52.

1187 Rosén (n 417) 3.
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required by good practice, and the work may not be altered to a greater extent than the use

requires’. In addition, these rights cannot be transferred by contract, as stated in Section 27.1 of
the Copyright Act.

Types of moral rights
Attribution right

Some earlier provisions acknowledging a certain type of paternity right were found in the previous
Swedish copyright law. They were subsequently amended until the introduction of a more
elaborated right in the current Swedish Copyright Act188,

The moral right of attribution is granted in the first paragraph of Section 3 establishing that ‘when
copies of a work are prepared, or when the work is made available to the public, the name of the
author shall be stated to the extent and in the manner required by proper usage’. Thus, the
Swedish law confers the authors the right to be named with respect to his work, ‘as required by
the relevant ‘custom and good practice’!'® although the concept of ‘proper usage’ differs
considerably between the ‘total lack of attribution to a very dominant exposure of the author's
name’1%, As a result, the assessment of the concept of usage is left to the courts depending on
the uses of works in a specific industry.

The reasons why the attribution of a work to his author may not be awarded are extremely limited
and therefore an author should not be denied to claim his authorship, even in cases of anonymous
works1o?,

Few court cases are based on the right of attribution. However, the Swedish Courts have
consistently favourited the author when a lawful user of a work protected by copyright does not
include the author’s name!%°2,

Right of integrity

The second paragraph of Section 3 of the Copyright Act provides that ‘a work may not be altered
in a manner which is prejudicial to the author's literary or artistic reputation or to his individuality,
nor may it be made available to the public in a form or in a context which is prejudicial to the
author in the manner stated’.

1188 Rosén (n 417) 2.

118 Westerlund (n 246) 51.

1190 Rosén (n 417) 4.

1191 Rosén (n 417) 4.

1192 swedlish supreme court, NJA 1993, Ahlsén.
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In this regard, the Copyright law grants the author the possibility to i) prohibit the alteration of
his work and, ii) prohibit the make it available in a form or in a context that the author may oppose
to as long as these uses are prejudicial for the authors’ artistic or literary reputation or
individuality. This right aims at protecting the authors’ artistic personality!'®3. The concept of
‘reputation’ refers to the concept of the author in the eyes of others while the concept of
‘individuality’ refers to the author’s personal relationship with his work!!®*, Alterations of the
work relate to the changes made in a single copy of the work or on the work as such. Restorations
are normally not infringing the author’s integrity even when the restorations lose the ‘original
character of the work’*'%. In those cases where the author has reviewed and approved the
alterations made, there is no infringement of the right of integrity*°.

Therefore, third parties must refrain from using the authors’ work in any form that the author
may oppose to or, otherwise, such uses could constitute an infringement of the moral right of the
author, including those uses which would increase the value of the work or the reputation of the
artist!197,

Whether this kind of alterations lead to an infringement of the right of integrity needs to be
assessed case by case. Most of the court cases in the area of moral rights relate to the right of
integrity. The Swedish courts have clarified that the concept of being ‘prejudicial for the authors’
reputation’ is an objective matter which does not depend on the ‘originators’ notion’1*?8, In the
Max Walters case, the Supreme Court ruled that not only the author’s must be offended by a
certain exploitation of his work but the infringement has to be taken place in an objective
sensel’®,

Term of protection

The duration of the moral rights in Swedish national law are the same as the economic rights.
They last 70 years post mortem of the author!?% after which the works enters in the public
domain (with some exceptions such as the one for joint works of audiovisual works!?%!). Yet, any
legal proceedings of a potential infringement may always be ‘prosecuted by the author's surviving

spouse, relatives in the right ascending and descending ranks or siblings’'2%2,

1193 Rosén (n 417) 5.
1194 Axhamn (n 545) 522.
1195 Axhamn (n 545) 521.
119% Axhamn (n 545) 523.
1197 Westerlund (n 246) 52.
1198 Westerlund (n 246) 52.
1199 swedish Supreme Court, NJA 1979 (Max Walters) (n 449).
1200 s\wedish Copyright Act Sec.43.
1201 s\wedish Copyright Act Sec. 43.
1202 s\wedish Copyright Act Sec. 59.2.
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Particularities

The Swedish Copyright Act provides the possibility to waive the moral rights stated in Section 3.
Accordingly, the third paragraph of this Section states that ‘the author may, with binding effect,
waive his right under this article only in respect of uses which are limited in character and scope’.
However, according to Rosén, the general principle is that moral rights cannot be waived except
for certain limited uses of the work. This is certainly valid for literary and artistic works but other
works such computer programs or cinematographic may be subject of being waived!?%, Such
statement is provided in Section 40(a) of the Swedish Copyright Act, which according to Rosén,
could be understood as the will of the legislator to waive moral rights in computer programs
granting all ‘copyright’ to the employer2%4,

11.3.3 Adaptation right

Given that the adaptation right, enshrined in the Berne Convention, has not been harmonized at
EU level, Member States have introduced this right in different ways. Some of them including
them as part of the right of reproduction while other Member States stating the right of
adaptation as a separate economic right!2%,

In Sweden, the adaptation right is considered as part of a broad reproduction right!?°® and
therefore included in Section 2, which grants the author of a work ‘the exclusive right to dispose
of the work by producing copies of it and by making it available to the public, be it in original or
altered manner, in translation or adaptation, in another literary or artistic form or in another
technological way’.

Given that the adaptation of works may lead to the creation of independent works, the exclusive
right of the author to dispose the work by authorizing or prohibiting translations or adaptations,
or to transform it in other literary or artistic ways is completed by the grant of exclusive copyright
protection to the author of such adaptations or derivative works. The adaptation author’s right is
enshrined in Section 4 of the Copyright Act: ‘a person who has made a translation or an adaptation
of a work or converted it to another literary or artistic form, shall enjoy copyright in the work in
the new form, but he is not entitled to exploit it in violation of the copyright in the original work’.

Adaptations of work may constitute new works as long as they are original enough and achieve
certain level of uniqueness in comparison to the original work. In general terms, derivative works

1203 Rosén (n 417) 3.

1204 Rosén (n 417) 11.

1205 5ee Deliverable 2.1 for a further analysis of the adaptation right at EU level.

1206 (ireille van Eechoud and others, Harmonizing European Copyright Law: The Challenges of Better Lawmaking
(Alphen aan den Rijn : Kluwer Law International, 2009) 84.
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do not always qualify for copyright protection when they lack a distinctive character from the

original work. For instance, in the case Skriet*??’, the Court ruled that a doll whose appearance

was really similar to the Munch’s painting, Skriet, did not constitute an independent not an

original work and thus infringed copyright of the original work. Interestingly, the infringement
was caused even with the creation of a completely other form (a plastic doll).

The original work may be protected by copyright or another exclusive right or may be already in
the public domain. In the former case, the author of a derivative work needs to get the permission

of the author of the original work in order to avoid infringement of his rights'208

as clearly stated
in the last sentence of Section 4. Further, it must be noted that the copyright protection to the
derivative work will arise, if appropriate, automatically without taking into account whether the

adaptation has been carried out with or without the original work’s author’s permission.

In addition, the second paragraph of Section 4 introduced an interesting provision according to
which ‘if a person, in free association with another work, has created a new and independent
work, his copyright shall not be depending on the right in the original work’'2%, This provision was
introduced under the Copyright Act in order to regulate those cases where a work is created with
a certain inspiration from another work but the original work and the new work are not too close
in order to consider the new work as an adaptation of the previous one. It seems that in reality
drawing the line to assess whether the new work is not an imitation of the original work is a
complex task!?10,

11.4 Other rules on matters relevant for CHIs

11.4.1 Protection of public domain/cultural heritage
Special provisions on digital content
Legal provision on digital reproductions of works of fine arts

Section 23 of the Swedish Copyright Act introduces an interesting provision that is worth to be
mentioned. According to this section, works of art cannot be reproduced in digital form in
connection with a text in a critical presentation. Therefore, the reproduction of works of arts in
connection with text in critical articles can only be used in analogue reproductions!?!*, In addition,

1207 judgment of the Svea Court of Appeal 1997-11-28, DT 17, T 1534/96, Skriet.

1208 Andersson (n 243).

1203 s\wedish Copyright Act Sec. 4.2.

1210 | jsette Karlsson, ‘Copyright and the Parody Problem - An Examination between the UK, Sweden and Canada’
(Lund University 2013) 30.

1211 | indner and Shapiro (n 564) 940.
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reproductions of fine arts cannot be reproduced in connection with commercial scientific
presentations.

In other words, published works of arts may be reproduced ‘in connection with the text of a non-
commercial scientific presentation, in connection with the text in a critical presentation, but not
in digital form and in a newspaper or magazine in connection with an account of a daily event,
but not if the work has been created to be reproduced in such a publication’ as long as they are
reproduced in accordance with good practices and only for such purposes’!?12,

Exclusion of digital content form the private copying exception

While we are not assessing the private copying exception in detail, it should be mentioned for our
further evaluation within the inDICEs project that the Section 12.2.3 of the Swedish Copyright Act
excludes the possibility of reproducing copies of published works for private uses in relation to
‘copies in digital form of compilations in digital form’.

Protection of works in the ‘cultural interest’

An special provision related to the protection of the cultural interest is envisaged in Section 51 of
the Swedish Copyright Act. According to the doctrine, this is a sort of moral right that lasts
perpetually after author’s death as long as ‘cultural interests’ are infringed!?13. In this regards, the
legal provision states that ‘if a literary or artistic work is reproduced in public in a way that violates
the interests of spiritual cultivation, a court may, on the action of an authority determined by the
Government, impose a ban on reproduction by a fine. What has now been said shall not apply to
reproductions that take place during the author's lifetime’.

Thus, this grants the State, through the actions carried out by specific authorities, the possibility
to request the courts to issue an injunction in order to stop the reproduction of a work that would
undermine the cultural interest under the payment of a penalty. It must be noted that this
provision should be applied carefully. It is not sufficient, according to Axhamm that a single person
guestions the re-issue of an older work but it should appear questionable for an ‘educated public’
in general. This safeguard should only address cases of true violations of the cultural heritage or
the classical masterpieces'?!4. The only sanction that is envisaged in the prohibition is an
economic penalty.

The authorities that could bring an action to the court are the Royal Swedish Musical Academy,
the Swedish Academy and the Royal Swedish Academy of Fine Arts!?,

1212 s\wedish Copyright Act Sec. 23.

1213 Rosén (n 417) 3.

1214 Axhamn (n 545) 527.

1215 Copyright Regulation SFS 1993:1212 of 25 November of 1993 (last amended by SFS 2018/1100) Sec. 6.
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This State’s protection has not had that much relevance so far as no case has ever been brought
to Court. Yet, the Swedish Royal Music Academy has examined two cases in the light of the Section
51 provision, which, although they did not lead to legal proceedings before the Court, serve to
prevent the recording company from making an arrangement of Grieg's Anitra's Dance?®®. It has
been discussed among the doctrine that this provision may be outdated and has no longer
relevance!?!’,

Unpublished works

For unpublished works, the Section 44(a) of the Copyright Act grants the exclusive economic rights
for the person who publishes it subsequently and for the first time during 25 years after the date
the work is published.

11.4.2 Open Data Directive

By the time of writing these lines, there is no draft available in Sweden of the draft text
implementing the Directive.
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