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B cmamve paccmampusaemcs yz0A08HAS Om-
eemcmeenHocmy 3a He3AKOHHOe o060zawjenue 1o
3akonodamesvcmey 3sapybexnvix cmpanax. Ha
0CHOBE CPABHUMEALHOZO0 AHAAU3A PACKPLIEAIOMCS
OCHOGHDIE ACNEKMbL Y20A08HOIL OMEEMCMBEEHHOCMU
3a nesaxonnoe obozawenue. OcHogHoe eHumanue
CKOHYEHMPUPOBAHO HA 3apybesHom 3aK0H00ameAb-
cmee Koposescmea Aanuu, Aumoscxoii Pecnybauxu,
Pecnybauxe Moadosa, Punaandckoii Pecnybauxu,
Dedepamusnoii Pecnybauxe I'epmanuu, Kopoaes-
cmea Ilgeyuu, Pecny6auxu Opanyuu. Onpedeseno
MECTO Y20A08HOTE HOPMBL 3G He3aKOHHOe 0602auje-
Hue 6 3apy6exHoil cucmeme AHMUKOPPYNYUOHHOZO
3aK0H00ameAbcmea, a maxke paccmampusaromcs
OCHOGHDIE MEPBLY20A06HO20 PeazupoB8anus Ha maxue
npecmynienus u ycA06us 0c6060x0eHus om y20406-
HOIl 0MBeMCMeeHHOCMU 8 3aK0H00AmeAbCI e HeKo-
mopuix 3apybescnvix cCmpanax.

Karouesvie caosa: yzoroenas omeemcmeen-
HOCcmb, He3axonHoe o6ozawenue, mexOynapoonuviii
onvim, KOppynuyus, KoHpuckayus

The article considers criminal liability for illegal
enrichment in the laws of foreign jurisdictions. Based
on a comparison it was analyzed the main crimi-
nal - legal aspects of liability for illegal enrichment.
The main focused was on the foreign legislation: the
Kingdom of Denmark, the Republic of Lithuania, the
Republic of Moldova, the Republic of Finland, the
Federal Republic of Germany, the Kingdom of Swe-
den and the Republic of France. The place of criminal
legal for illegal enrichment in the international system
anti — corruption legislation as well as main measures
of criminal response to such crimes and conditions of
exemption from criminal responsibility has been out-
lined in foreign states.

Keywords: criminal liability, illegal enrichment,
foreign experience, corruption, confiscation.

ITocranoBka mpo6aemblr. IIpoTuBOAeH-
CTBHE KOPPYIILUH, OCTAeTCs IMPUOPHTETHbIM Ha-
MPaBACHHEM AEATEAbHOCTH ITPAaBOOXPAHUTEABHBIX
OpraHoB B 3apybexxHbIx cTpanax. KoppymumonHsre
NPOSIBAGHHS, HETaTUBHO BO3AEHCTBYIOT Ha KO-
HOMMYECKHe, IIOAMTHYECKHEe, OPTaHU3aI[MOHHO-
IPaBOBbIE, UAEOAOTHYECKHE, MOPAAbHbIE U APYTHE
cdepbl AeSITEABHOCTH B 3apybesxHbIx cTpaHax. He
HCKAIOUEHHEM SIBASIETCS M YKPaHHa.

HemnpasureabcTBeHHas MEXAYHAPOA-
Has OpraHusanus 1o 6oppbe C Koppymwueit
Transparency International exxeropHo ImybAuKyer
Pa3AMYHbIE HCCAEAOBAHUS KOPPYIIMU B TOCYAAp-
crBeHHOM cexTope. OtMeriyM, uto B 2020 TOAy B Ae-
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Setting of the issue. Priority works law en-
forcement agencies in the foreign states is an anti
— corruption. The corruption has a negative im-
pact on economic, political, organization — legal,
ideological, moral and other spheres of activity in
foreign states. Ukraine is not the exception.

The Transparency International publishes
various studies of public sector corruption every
year. Note that in the top 10 countries where cor-
ruption has low level: the Kingdom of Denmark,
the New Zealand, the Republic of Finland, the Re-
public of Singapore, the Kingdom of Sweden, the
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CATKY CTPaH C HU3KHM YPOBHEM KOPPYIIIJHHI BOLIAH
KopoaesctBo Aanums, Hopas 3eaanans, OunassA-
ckast Pecrybanka, Pecrrybanka Cunramyp, Kopo-
aescrBo IIBerms, IIseriapckas Kongeaeparmus,
KopoaescrBo Hopserus, Huaepaarasy, Pecryoau-
ka I'epmanus u Beankoe I'epriorcrBo ArokceMOypr.
B cBoro ouepeab Ykpauna 3anssa 117 mecro, moay-
4uB 33 6aaa, a Pecrrybanka Moaposa — 115 mecro —
34 6aaa o 100 6aspHOI mKkase [1].

OaAHNM U3 BUAOB KOPPYTIIHOHHbIX IPECTy-
IIACHHI, KOTOpPOe HeTaTUBHO BAMSET Ha ITOKa3a-
TeAM YPOBHS KOPPYIILIUH B 3apyOeKHBIX CTPAHAX,
OTHOCHTCsl He3akoHHOe oboramenue. Caeayer
OTMETHTD, 4TO B IIPAaBONPUMEHUTEAPHOM IIPaKTHU-
Ke 3apy0eXXHBIX CTPAaH OTPOMHOE 3HaueHHe HMe-
eT IpUBA€YEHHE K YTOAOBHOM OTBETCTBEHHOCTH
rOCyAQPCTBEHHBIX YMHOBHUKOB 33 COBEPIICHHS
KOPPYIIIMOHHBIX IIPOTUBONPABHBIX ACHCTBHI,
00pasyIoIMX B COBOKYITHOCTH TAaKO! COCTAB IIpe-
CTYTIACHHS, KaK He3aKOHHOe oboraIeHme.

Anmaam3 my6amkanmii. Teopernueckue
ACHeKTHl YCTAaHOBACHHS YTOAOBHOM OTBETCTBEH-
HOCTH 32 He3aKOHHOe O0oraieHye B CBOUX Ha-
yuHbIX paborax paccmarpusaam: 1. Beprep, C.
Bukeauc, A. Bosniok, A. I'apbaseit, A. Aperyass,
O. Kppumesmy, M. MaTnac, M. Mopaaec, A. My-
suaa, C. Hecrop, A. IToanTosa, M Cumonatro, H.
Xaspamniok, C. Yepuasckuit u Apyrue. Hecmorps
Ha TO, YTO B HAYYHBIX pabOTaX YYEHBIX PACKPHI-
BAIOTCS OTAEAbHbBIE 9A€MEHTBl YTOAOBHOM OTBeET-
CTBEHHOCTH 32 He3aKOHHOe 00oraljeHue, MHOTHe
BOIIPOCHI OCTalOTCs HepemeHHbIMU. Kpome Toro,
6OAbBIIAsT 4ACTb UCCACAOBAHUE COCPEAOTOYEHDI
Ha pepaknuu cr. 368 «HesakonHoe oborame-
Hue>» YK YkpauHbl, KOTOpas COTAACHO peIIeHHUIO
Koucruryrmonnoro Cyaa Yipauust N 1-p/2019
0t 26.02.2019 6b1Aa AEKPUMHHAAN30BAHA.

IfeAbro 3TOM CTaThH ABASIETCS IMPOBECTH
CPaBHUTEAbHbIM aHAAM3 YTOAOBHOM OTBETCTBEH-
HOCTH 32 He3aKOHHOE OboraleHre B 3apy0esKHbIX
CTpaHax M Ha OCHOBAHUH IPOBEAEHHOTO aHAAM3A
IPEAAOXHTD ITYTU COBEPUICHCTBOBAHMUS 3aKOHO-
AATEABbCTBA B YKpauHe.

H3r0xeHHEe OCHOBHOTO MaTepHaaa.
YroaoBHOe mpecaepOBaHME 332 KOPPYIIIMOHHBIE
IPECTYIACHHSI, 0COOEHHO Te, KOTOPbIE CBSI3AHbI C
BAAAEHHEM HeOOBSICHUMBIM HMYILIeCTBOM, UMeeT
ocoboe 3HaueHne. Ha Ham B3rasia, mpaBHABHOE
OllpeAeAeHHEe HE3aKOHHOTO oborameHus IIO-
MOXXET B IOHUMaHHU ONPEeAEACHHs IPaBUAbHOM
KOHIETII[UH 3TOTO IIPECTYIACHHUS.

B MexAyHapOAHO-TIDaBOBBIX aKTaX, He3a-

Swiss Confederation, the Kingdom of Norway,
the Netherlands, the Republic of Germany and
the Grand Duchy of Luxembourg. Ukraine has
been taken 117th place and took 33 points and
the Republic of Moldova has been taken 115th
place and took 33 points on a 100 points [1].

One type of corruption which negatively
affected bearing on the level of corruption in for-
eign states is an illegal enrichment. It should be
noted that s in law enforcement foreign states is
crucial to prosecute public officials for commit-
ting corruption an illegal enrichment.

Analysis of publications. Scientific
works of the scientists T. Berger, S. Bikelis, M.
Chavrenyk,S. Chernyvsky, A. Dregulan, D. Gar-
bazei, O. Kryshevych, M. Mathias, M. Morales, L.
Muzila, S. Nestor, A. Politova, M. Simonato, A.
Voznyk and others are devoted to the theoretical
aspects of the issue of criminal liability for illegal
enrichment. In spite of the fact that in scientific
works open up elements of criminal liability for il-
legal enrichment, many issues remain unresolved.
In addition, much of the research about article
368 «Illegal Enrichment> of the Criminal Code
of Ukraine which in line with decision the Consti-
tutional Court of Ukraine N 1-p/2019 had been
decriminalized.

The purpose of this article is to conduct
a comparative analysis criminal liability for illegal
enrichment in foreign states and to suggest ways
of improving legislation in Ukraine.

Presentation of the main material.
Criminal prosecution of the corruption offenses,
especially those involving the possession of un-
explained property has particular importance. In
our opinion the correct definition of illegal en-
richment will be useful in the correct concept of
this crime.

International instruments, illegal enrich-
ment as as a form of corruption offense of a
public service, was first enshrined in the Inter —
American Convention against Corruption on
29.03.1996 (IACAC). Article IX of the IACAC,
subject to its Constitution and the fundamental
principles of its legal system, each State Party that



KOHHOe o0orameHre Kak $popMa KOPPYIILHOHHO-
IO IPeCTyNACHHS I'OCYAAPCTBEHHOTO CAYXKAIIero,
BIIEpBble OBIAO 3aKpemAeHO B MesKkaMepHKaHCKOM
KOHBEHIHH IPOTHB Koppyrmmu ot 29.03.1996 (aa-
Aee — MKIIK). B cr. IX «HesakonHoe oboraime-
Hue>» MKIIK yka3aHo, 4TO COrAACHO KOHCTUTYIMH
U QYHAAMEHTAABHBIM IPHHIMIIAM CBOEH IpaBo-
BoH cucTembl Kaxpas Cropona — ydacramia Co-
TAQIIEHUS AOAKHA NPHMSTh HEOOXOAUMBIE Mepb
IO KBAaAMQUKAIMH, B COOTBETCTBHH CO CBOUMH 3a-
KOHaMM, KaK IPECTYIIHBIX ACHCTBMI, CBS3aHHBIX C
CyIIeCTBEHHBIM YBEAMEHHEM MMyIIeCTBa IPaBH-
TEABCTBEHHOTO AOAKHOCTHOTO AHMIIA, KOTOpPOE OH
He MOXXeT Pa3yMHO OOBSICHUTb B COOTBETCTBHH CO
CBOMIM 3aKOHHBIM AOBOAOM, TIOAYYEHHBIM BO BpeMsI
CBOEil TOCYAQPCTBEHHOI! AesiTeAbHOCTH [2].

OmpepeseHne He3akOHHOe oOboraieHue
TaroKe ycranoBAaeHo B KonBenIun ApprkaHckoro
COI03a O MPEAYIPEKACHUH M IMPOTHBOACHCTBUH
xoppymmu ot 11.07.2009 (pasee — KACIIIIK)
u B Kousennun Opranmsanuu O6beArHEHHbIX
Harwit nporus koppymmus ot 31.10.2003 (aanee
-~ KOOHIIK). B cr. 8 KACIIIIK npeaycmoTpe-
HO, YTO B COOTBETCTBUH C ITOAOKEHUSIMHU CBOETO
HAIJMOHAABHOTO 3aKOHOAATEABCTBA I'OCYAAPCTBA
— YYACTHHKH OOSI3YIOTCSI IPUHATh HEOOXOAMMBIE
MepBI AASL IPH3HAHMS He3aKOHHOTO 00OTalleHIs
YTOAOBHBIM IIpecTyIaeHueM. «HesakonHoe 060-
raijeHne>» — 3HaYMTeAbHOE YBeAUYEHHE AKTHBOB
IMyOAMYHOTO AOAXKHOCTHOTO AHI[A HAH AHOOOTrO
APYTOTO AHUIIA, KOTOpOE He B COCTOSHHU PaIjHo-
HAABHO OOBSCHHTD C y9ETOM CBOETO A0X0AR [3].

Bmecre ¢ TeMm, B c1. 20 «HesakorHoe 0bora-
menne> KOOHIIK yxkasaHo, 4To npu ycAoBHH CO-
OArOACHISI CBOEIT KOHCTUTYLIMH H OCHOBOIIOAATA0-
IIMX IIPUHIMIIOB CBOEM IIPAaBOBOM CHCTEMbI KaXKAO€
I'ocyaAapcTBO-yYaCTHUK PAacCMATPHBAET BO3MOXK-
HOCTD IPHHATHS TAKUX 3aKOHOAATEABHbIX M APYTHX
Mep, Kakye MOTYT IOTPeOOBaThCsL, C TeM YTOObI ITpH-
3HaTh B KaueCTBE YTOAOBHO HAKa3yeMOTO AEsHHS,
KOTAQ OHO COBEPIIAETCS YMBIIIACHHO, He3aKOHHOE
oboramjeHme, T.e. 3HAYUTEAPHOE YBEAMYECHHE AKTH-
BOB ITyOANYHOTO AOAYKHOCTHOTO AHIQ, TIPEeBBIIIAI0-
IIee ero 3aKOHHbIE AOXOADBIL, KOTOPOE OHO He MOXKET
pasyMHbIM 06pasoM 060cHOBaTb [4].

A. A. T'apb6a3seii, aHaAU3HPYsI IOHATHE «He-
3aKOHHOTO OOOrameHus» IPeAyCMOTPEHHOTO
B KACIIIIK, yxa3piBaeT Ha TO, 4TO aIpHUOpH, B
CAy4ae HAAWMYHS y TPAKAAHHHA MMYIIECTBA 3Ha-
YUTEABHO OOABIIEro 3a ero OQUIHAAbHbBIE AOXO-
ABI BHE 3aBUCHMOCTH OT T'OCYAAQPCTBEHHOM CAYX-
651, 9TO OyAET IPU3HABATHCSI AKTOM KOPPYIILUK U
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has not yet done so shall take the necessary mea-
sures to establish under its laws as an offense a sig-
nificant increase in the assets of a government of-
ficial that he cannot reasonably explain in relation
to his lawful earnings during the performance of
his functions [2].

The definition of illegal enrichment also
in the African Union Convention on Prevent-
ing and Combating Corruption on 11.07.2009
(AUCPCC) and in the United Nations Conven-
tion against Corruption on 31.10.2003 (UN-
CAC). According to Article 8 of the AUCPCC,
subject to the provisions of their domestic law,
State Parties undertake to adopt necessary mea-
sures to establish under their laws an offence of
illicit enrichment. With regard to Article 1 this
Convention, “illicit enrichment” means the sig-
nificant increase in the assets of a public official
or any other which he or she cannot reasonably
explain in relation to his or her income [3].

According to Article 20 of the UNCAC,
subject to its constitution and the fundamental
principles of its legal system, each State Party
shall consider adopting such legislative and other
measures as may be necessary to establish as a
criminal offence, when committed intentionally,
illicit enrichment, that is, a significant increase in
the assets of a public official that he or she cannot
reasonably explain in relation to his or her lawful
income [4].

D. Garbazei analyzed the definition illegal
enrichment that included in the AUCPCC said
that the person has the assets much more than his
official, income regardless of a public service, so
that could be called like act of corruption [S, p.
86]. From this point of view we find it necessary
to provide that a subject of criminal crime pro-
vided for in AUCPCC it could be a public official
and any other person.

In foreign states an active anti-corruption
policy of criminalizing public officials by crimi-
nalizing illegal enrichment. S. Chernyvsky and A.
Voznyk in their research «Foreign Experience of
Legal Counteraction to Illegal Enrichment: Con-
ceptual Foundations » pointed out that in the
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HoTpebyeT COOTBETCTBYIOMETO PaCCACAOBAHMUS
[S, c. 86]. IlpuaepxuBasch TOukH 3peHHs A.
A. T'apba3seii, MbI cuUTaeM 32 HEOOXOAUMOE AO-
6asurp, uro B ortamune or MKIIK, cy6pexrom
YTOAOBHOTO IIPECTYIACHUSI NPEAYCMOTPEHHOTO
B KOOHIIK MoxxeT 6bITh KaK rOCyAQpCTBEHHOE
AOAKHOCTHOE AHIIO, TAaK K AI0OO€ ApyToe.

B 3apy0exXHBIX CTpaHAX BHEAPSIETCSI AKTUB-
Hasl aHTUKOPPYIIMOHHAS ITOAUTUKA ITyTeM IIpH-
BA€YEHUSI K YTOAOBHOM OTBETCTBEHHOCTHU TOCYAQD-
CTBEHHBIX YHHOBHMKOB 32 CYeT KPUMUHAAM3ALIUM
He3akoHHOro oboramenus. C. Yepussckuit u A
BosHIoK B cBOeil Hay4HOM paboTe «3apyderxHbIi
OIIBIT IIPABOBOTO IPOTHUBOAEHCTBHS HE3aKOHHO-
My O0OOTaljeHHI0>» OTMEYAIOT, YTO B MHPE CAMBIMHU
PACIPOCTPaHEHHBIMU CTAAU ABE MOAEAH IIPABOBO-
IO IIPOTUBOAEVICTBIS HE3aKOHHOMY 00OTaIeHHIO:
1) IpH3HAHKE He3aKOHHOT'O 00OTallleHUs IPecTy-
[IAHHEM U IPHBA€YEHUS] BUHOBHbIX K YTOAOBHOI
OTBETCTBEHHOCTH; 2) KOHQUCKAIMS MMYILECTBa,
IIPOUCXOXKAEHHE KOTOPOTO AMIIO He MOXKeT 00'B-
SICHUTD, B TPOKAQHCKOM ITOPSIAKE (Tak Ha3pIBaeMast
rpaxkpaHckas KoHguckarus) [6, c. 81]. Taxke
y4eHble OTMEYaloT, YTO 3PPeKTUBHOE HCIOAb3O-
BaHHE BBIIECYKA3aHHBIX IIPABOBBIX HHCTPYMEHTOB:
a) CTHMYAHPYET AMI], YIIOAHOMOYEHHBIX Ha BBI-
HOAHeHHe QYHKIMI FOCyAQPCTBEHHOTO HAU MeCT-
HOTO CaMOYIIPaBACHUSI, K 3aKOHHOMY ITOBEACHHIO,
IPEXAe BCETO K BO3AEPXKAHUIO OT COBEpIIEHFS
KOPPYIILIMOHHBIX IIPaBOHAPYIICHUIT; 6) MO3BOASIET
BBIBO3UTh HE3aKOHHO IIPHOOpeTeHHbIe aKTHUBBI U
IpeBpaIaTh UX B AOXOA FOCYAQPCTBA IIPU KOHPH-
CKAIlUH MMYIIEeCTBa; B) CIIOCOOCTBYeT CHIDKEHHUIO
KOppYTIIHH B TocypapcTse [6, c. 81].

CrouT OTMETHTB, YTO BBILIEYKA3aHHBIE MO-
A€AHl MIMEIOT TTOAOKUTEAbHBIE M OTPHIJATEAbHbIE
croponsl. Hanpumep, M. CumoHnaro ormeuaer,
4TO KOHQHCKAIMS — OAUH U3 BOKHBIX KOMIIOHEH-
TOB COBPeMEHHOH IIOAUTUKH OOpBOBI C cepbes-
HBIMH IIPeCTYIACHUSIMH. MeXAYHapOAHBIE Op-
FaHM3ALMM BCe Yallje NMPU3BIBAIOT HAIJMOHAABHBIX
3aKOHOAATeAell BBOAUTH Ooaee apdexTUBHBIE U
TOYHBIE MHCTPYMEHTBI, YTOOBI AMIIUTD IIPECTyII-
HHKOB He3aKOHHOH BBITOABI, AKe IIPU OTCYTCTBUH
OKOHYATEeABHOTO OGBHHUTEABHOTO MPUrosopa |7,
c. 366]. B Toxe Bpems, Ax. P. Boas cuuraer, uto
HeCMOTPSI Ha [IPeNMyIIeCTBO He3aKOHHOe obora-
II[eHUsI HApYIIaeT OCHOBHbIE IIPaBa OOBUHIEMOTO,
OTrpaHMYMBAS [IPE3YMIIIUI0 HEBUHOBHOCTH, IIPaBO
Ha MOAYAHHe U IIPUBUAETHIO IIPOTUB CAMOOOBHHe-
HUS, @ TIOTOMY AOAXKEH OBITb 3aMeHeH aAbTEepHa-
THBHBIMHU IIPaBONPUMEHHUTEABHBIMHI MEXaHU3MaMH

modern foreign system identifies two models of
legal counteraction to illegal enrichment. There
are: 1) recognition of unclear enrichment as the
crime and bringing the perpetrators to criminal
responsibility; 2) the confiscation of property, the
origin of which a person cannot explain, during so
— called civil confiscation. [6, p. 81]. Moreover,
the effective use above — mentioned legal instru-
ments have positive aspects: a) stimulate persons
authorized to perform functions of the state or lo-
cal self - government, to lawful conduct, primarily
to refrain from committing corruption offenses;
b) allow to remove illegally acquired assets and
turn them into state revenue during the confisca-
tion of property; c) contribute to the reduction of
corruption in the state [6, P- 81].

It is worth noting that above — models
have positive and negative aspects. For example,
M. Simonato noticed that, confiscation is one
important component of contemporary policies
against serious crimes. International organiza-
tions are increasingly encouraging national leg-
islators to introduce more effective and incisive
tools to deprive criminals of the illicit gain, even
in the absence of a final conviction [7, p. 366]. At
the same time, J. Boles said that despite illicit en-
richment violates the basic rights of the accused,
limiting the presumption of innocence, the right
to silence and the privilege against self-incrimina-
tion, and therefore should be replaced by alter-
native law enforcement mechanisms [8]. In the
view S. Bikelis also thinking that the concept of
criminalizing illegal enrichment is controversial
in the context of proportionality and its use as the
last argument (ultima ratio) and may violate the
right not to incriminate oneself [9, p. 206].

In line with these arguments that some sci-
entists suggest, it is difficult to arrive at any con-
clusions with regard to the best effective ways of
legal counteraction to illegal enrichment, but a
lot of foreign states included this offence in the
domestic law.

Consider the establishments of criminal li-
ability for illegal enrichment in foreign states that
have been become parties to the UNCAC.
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[8]. Ha Barasip C. Bukeanca, KoHIenmms KpHMHU-
HAAM3AI[UM HE3aKOHHOTO OOOTralleHUs SBASETCS
CIIOPHOM B KOHTEKCTe IPOIOPLMOHAABHOCTU H
HCIIOAB30BAaHMS €€ KaK ITOCAGAHErO apryMeHTa
(ultima ratio) u MOXeT HAPYIIUTH TIPABO He CBHAE-
TEAbCTBOBATH IIPOTHB Cebst [9,¢.206].

Mcxoasl M3 TakuX IOAXOAOB, KOTOpPbIE BbI-
CKA3bIBAIOT Y4eHble, CAOXKHO IPHHTU K BbIBOAAM
OTHOCHTEeABHO HamboAee 3dpPeKTUBHBIX CIIOCOOOB
IIPOTUBOAEVCTBIS HE3aKOHHOMY OOOTAIIIeHHUIO, OA-
HAKO MHOTHE 3apyOeXHbIe CTPAHBI BKAIOYHMAU ITO
IpeCTyIAeHHE BO BHyTPEHHEe 3aKOHOAATEABCTBO.

PaccMOTpuM ycTaHOBACHHE YTOAOBHOM OT-
BETCTBEHHOCTH 32 HE3aKOHHOE OboraieHue B 3a-
PYOEXHBIX CTpaHaX, KOTOPbIE CTAAH YIaCTHHKAMU
KOOHIIK.

YroAoBHast OTBETCTBEHHOCTH 32 HE3aKOHHOE
oboramenre B KopoaeBctBo AaHus mpeaycmo-
tpeHa cT. 144 YK c usmenenmsamu ot 27.10.2008,
HACTYTIAeT B CAy4Yae, €CAU AI0OOe AHMIJO, KOTOpOe
IIPH HCIIOAHEHHH 0053aHHOCTEH AATCKOM FOCYAQp-
CTBEHHOM CAY>XOBI, MHOCTPAHHOTO T'OCYAQPCTBA
HMAM MEXAYHAPOAHOHM OpIraHH3Al[MU He3aKOHHO
HOAy4aeT, TpeOyeT AU IPHHUMAET ObelaHie [o-
AAPKH UAU APYTHe IPUBUACTHH, HAKAa3bIBACTCS AH-
IIeHreM CBOOOABI Ha AI00OI CPOK, He IIPeBBILIAeT
mecru Aet [ 10]. B AuToBckoit Pecmry0avike, cTaThst
O He3aKOHHOM oborameHUd OblAa AOIIOAHEHA B
yroaoBHOE 3aKOHOAATeAbCTBO B 2010 roay. Bu. 1
cr. 189" YK Autosckoit Pecrrybanku ¢ uameHeHus-
mu ot 10.10.2018, npeaycMOTpeHO, 4TO AMIIO, BAA-
Aelolllee Ha IIpaBe COOCTBEHHOCTU HMYILECTBOM,
CTOMMOCTb KOTOpOro mnpesbimaer SO0 MUHHMAAD-
HBIX ITPOXXUTOYHBIX MUHUMYMOB, X KOTOPO€ OAHO-
BPEMEHHO OCO3HAeT MAM MOTAA OCO3HABaTb, UTO
TaKOe HUMYILEeCTBO He MOTAO OBITh IPHOOpeTeHO
C UCIIOAB30BAaHHEM 3AKOHHOTO AOXOAR, TIOAAEIKUT
HAKa3aHUIO B BUAE IITpada, apecTa UAU AWIIeHHS
cBO6OABI Ha cpoK A0 deThipex Aet [ 11]. Bu. 2 aroit
Ke HOPMBI YKa3aHO, YTO AUIIO, IPUHUMAIOIIee UMy-
11eCcTBO, yKasaHHoe B 4. 1 cr. 189" YK Autosckoin
Pecrry6ANKE OT TPeThUX CTOPOH, OCBOOOXKAAETCS
OT YTOAOBHOHM OTBETCTBEHHOCTH 32 HE3aKOHHOE
oboramieHue, €CAM OH MAM OHa COOOIIUT 06 aTOM
IIPAaBOOXPAHUTEABHBIE OPTaHBI AO TOTO, KaK eMy,
TaK U e OyAeT Bpy4eHO U3BeleHHe O TOAO3PEHHUHI
B YTOAOBHOM IIPECTYTIACHUH, 1 €CAY OH HAM OHA aK-
THBHO COTPYAHHYAeT B OIPEACACHHH IPOUCXOX-
ACHHA UMYIIeCTBa [11]. Yacrp 3 xacaercs IOpUAU-
4eCKHX AMI] M OTMEYAeTCs], YTO IOPUAMIECKOe AUI[O
TalOKe HeCeT OTBETCTBEHHOCTD 32 ACSHIL, IIPEAYC-
MoTpenHoe cT. 189! AntoBckoit Pecrry6amku [11].
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Criminal liability for illegal enrichment in
the Kingdom of Denmark is according to Article
144 of the Criminal Code of Denmark as amend-
ed on 27.10.2005, any person who, while exercis-
ing a Danish, foreign or international public office
or function, unlawfully receives, demands, or ac-
cepts the promise of a gift or other favor shall be
liable to a fine or to imprisonment for any term
not exceeding six years [10].

In the Republic of Lithuania, criminal li-
ability for illegal enrichment was included in
the criminal legislation of the Republic of Lithu-
ania in 2010. Under Article 189" of the Criminal
Code of the Republic of Lithuania as amended
on 10.10.2018: a person who holds by the right
of ownership the property whose value exceeds
500 MSLs, while being aware or being obliged
and likely to be aware that such property could
not have been acquired with legitimate income,
shall be punished by a fine or by arrest or by a cus-
todial sentence for a term of up to four years [11].
A person who takes over the property referred to
in paragraph 1 of this Article from third parties
shall be released from criminal liability for unjust
enrichment where he gives a notice thereof to law
enforcement institutions before the service of a
notice of suspicion and actively cooperates in de-
termining the origin of the property [11]. A legal
entity shall also be held liable for the acts provid-
ed for in this Article [11].

O. Kryshevych analyzed the criminal liabil-
ity for illegal enrichment, according to the legis-
lation of Lithuania, pointed out that the crimi-
nal — legal of Art. 189" of the Criminal Code of
Lithuania is more stringent in comparison than
Ukrainian edition. Its action applies on natural
or legal person [12, p. 60]. Under Article 368 - S
of the Criminal Code of Ukraine (as amended on
23.04.2021), acquisition by a person authorized
to perform the functions of the state or local self —
government of assets, the value of which exceeds
his legal income by more than six thousand five
hundred non —taxable minimum incomes, shall
be punishable by imprisonment for a term of five
to ten years with deprivation of the right to hold
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O.B. Kpummesuy, aHaAM3HPYsl YTOAOBHYIO
OTBETCTBEHHOCTb 3a HE3aKOHHOe OboraimeHus,
[0 3aKOHOAATeAbCTBY AuTOBCKOI Pecrrybanku
ykasbiBaeT, 4to cT. 189" YK Aurssl, sBAsieTCst 60-
A€e XKECTKOM B CPaBHEHUH C YKPAaUHCKOM peAAK-
nueit. Ee pAeficTBHe pacripocTpaHsaeTcs He TOABKO
Ha QU3NYECKUX, HO U Ha IOPUAMYECKUX AUI] [12,
c. 60]. B wactrocty, B ct. 368° YK Ykpaunst (pe-
AAKIIHS OT 23.04.2021) YKa3aHO, YTO HE3aKOHHOE
oborameHre — MpUOOpPETEeHHE AHI[OM, YIIOAHO-
MOYEHHBIM Ha BBIITOAHEHHE (YHKIHI TOCyAap-
CTBAa MAM MECTHOTO CaMOYIIPABACHHS, aKTHUBOB,
CTOMMOCTb KOTOPBIX OOA€e YeM Ha IIeCTb ThICSY
IATHCOT HeoOAaraeMbIX MHHHMYMOB AOXOAOB
IPa’kAQH IPEBBINIACT 0 3aKOHHBIE AOXOABI [13].

Yro xe KacaeTcs yTOAOBHOM OTBETCTBEH-
HOCTH 32 He3aKOHHOe oboraimeHue B PecrryOau-
ke MoaAOBa, TO IPaBOOXPAaHHTEAbHBIE OPTaHbI
B Pecrrybanike MoAaOBa aKTHBHO IIPOTHBOAEH-
cTBYIOT KOoppynuuu. IToaromy npaBuabHyIo TOY-
Ky 3penus BoickaspiBaiorT C. Hecrop u A. Apery-
ASIH, KOTOPBI€ YKa3bIBaIOT, YTO AAS 9P PeKTHBHOM
6opsOBI C KOppymIMeil B CTpaHe HEOOXOAMMO
pa3paboTrarh U 3aIMyCTUTh KOMIIAEKCHYIO aHTHU-
KOPPYIIIMOHHYI0 IPOrpaMMy, KOTOpasi AOAXHA
HepepacTu B MOCTOSHHO AEHCTBYIONIYIO CHCTEMY
orpanndenus koppyrmuuu [ 14, c. 309].

Yro >Ke KacaeTcsi HE3aKOHHOTO oboraire-
HHS, TO OTMETHUM, YTO YTOAOBHAS OTBETCTBEHHOCTD
32 He3aKOHHOe OboraleHue IPeAyCMOTpeHa CT.
330% YK Pecrry6anku MoapOBa ¢ U3MEHEHHSIMH OT
16.12.2020. B coorBercrauu co cr. 330* YK Peciry-
6AuKz MOAAOBA, OTBETCTBEHHOCTb 32 HE3aKOHHOE
oboramjeHre HACTYIIaeT B CAy4ae BAAACHHS CAY-
’KeOHBIM HAU ITyOAMYHBIM AHL[OM AFYHO HAU Yepe3
TPeTbHX AMI], UMYIIeCTBOM, CTOUMOCTb KOTOPOTO
3HAYUTEABHO IIPEBBIIIACT IIOAYIEHHbBIE UM CPEACTB
U OTHOCHTEAbHO KOTOPOTO, HA OCHOBAaHHMHU AOKa-
3aTEAbCTB, YCTAHOBACHO, YTO OHO He MOTAO OBITH
TMOAY4EeHO 3aKOHHbBIM ryTem [ 15].

OTMeTHM Tax e, YTO He BO BCeX 3apyOesx-
HBIX CTPaHAaX 3aKOHOAATEADb HCIIOAB3YIOT HHCTPY-
MEHTBI, CBA3aHHbBIe C KPUMHUHAAU3AIIE! He3aKOH-
Horo oboramenus. Kak yrepxaaror A. Mysuaa,
M. Mopaaec, M. Matuac u T. Beprep, Hexoropsie
IOPUCAUKIIUH, HarlpuMmep, PyMbIHUY, IMEIOT B CBO-
PIX ITPaBOBBIX CUCTEMAX IIOAOKEHHS O HE3aKOHHOM
oboraijeHIH, OAHAKO COOTBETCTBYIOLIE CAHKI[HU
He MMEIOT KPMMUHAABHOTO XapakrTepa. B To ke
Bpems Pecrybanka Bpasuans, mpusHasa He3akoH-
HOe oboraijeHIe aKTOM AAMHHUCTPATHBHOTO IIPO-
crymnka. 3aKoHOAATeAbCTBO Pecrrybanka Bypysan

certain positions or engage in certain activities for
up to three years [13].

With regard to criminal liability for illegal
enrichment the Republic of Moldova, the law en-
forcement agencies in the Republic of Moldova
pursues an active struggle against corruption. In
our opinion the right point of view S. Nestor and
A. Dregulan who noticed about effectively com-
bat corruption in the country, it is necessary to
develop and launch a comprehensive anti — cor-
ruption program, which should develop into a
permanent system of curbing corruption [14, p.
309].

With regard to illegal enrichment, we have
to point out, that criminal liability for illegal en-
richment in article 330> Criminal Code of the
Republic of Moldova as amended on 16.12.2020.
Under Article 330 Criminal Code of the Repub-
lic of Moldova, possession by an official or a pub-
lic person, personally or through third parties,
property, the value of which significantly exceeds
the funds received by him and in relation to which
it was established on the basis of evidence that it
could not be legally obtained [15].

However not at all countries use tools re-
lated to the criminalization of illegal enrichment
into domestic law. Several researchers T. Berger,
M. Mathias, M. Morales, L. Muzila maintained
that some of these jurisdictions, such as Romania,
have illicit enrichment provisions in their legal
systems, but the related sanctions are not criminal
in nature. The Republic of Brazil, for example, has
adopted illicit enrichment as an act of administra-
tive misconduct. The Republic of Burundi does
not include the illicit enrichment provision, as
it is considered unenforceable due to difficulties
in its phrasing and the absence of key elements.
Other countries have enacted provisions, which,
although very similar to illicit enrichment, are not
limited to the key elements [16].

For its part, the Republic of Finland which
has ratified the UNCAC has not yet criminal-
ized illegal enrichment. Different matters related
to counteraction and elimination of corruption,
the country considers as part of criminal offenses
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He COACPKHT ITOAOXKEHHUSI O He3aKOHHOM obora-
I[eHUH, IOCKOABKY €rO CYMTAIOT HEeBBIITOAHHMOM,
B CBSI3U C CAOXKHOCTSIMH KOTOpbIe BO3HHMKAIOT B
pesyAbTaTe GOPMYAUPOBKE KAIOUEBBIX 9AEMEHTOB.
Apyrue cTpaHbl NPHUHAAU IIOAOXKEHHE, KOTOPBIE,
XOTS U IIOXOXKM Ha HE3aKOHHOE 0OOralieHune, OA-
HAKO He OTPaHMYMBAIOTCS KAIOYEBBIMU JAEMEHTa-
MH 3TOTO TpecTymaenus [ 16].

Bmecre ¢ Tem, OuuasHpcKast Pecrybanka,
KOTOpasi XOTsI U PaTUPHUIIUPOBAAA B CBOCH CTpaHe
KOOHIIK, Ha ceropHs He yCTaHOBHAQ YTOAOB-
HYI0 OTBETCTBEHHOCTD 32 HE3aKOHHOe oboraime-
Hue. Borpocsl, cBA3aHHbIE C TPOTHUBOAEHCTBHEM
U IpeAyIpexxAeHreM Koppymniuy, OUHASTHACKAS
PecriybAnkm paccMaTpuBaeT Kak 4acTb IIPeCTy-
TIA€HHM, TTOATIAAQIOIUX TIOA ACUCTBUE KOHCTI/ITY-
I[UY, YTOAOBHOTO KOAEKCA, aAMHHHCTPATHBHBIX
uHCTPYKIid QUHASHACKOR Pecny6AHKH, 3ako-
HOAQT@AbCTBA O TPAKAAHCKOM CAyXbe U APYTHX
HOPMATHBHO-TIPAaBOBBIX AKTaX. AHAAOTHYHAS CH-
Tyanus Habaropaercs B QepeparusHoit Pecry-
6auke I'epmanus u Kopoaescrse IIBernuu. Ipu-
coepnnenne ynoMsaHyTex crpad B KOOHIIK ne
ITOBAEKAO 3a OO0 HUKAKUX AOITIOAHEHUI UAU U3-
MeHEHHUH B 3aKOHOAATeAbCTBO. IIpoTHBOMOAOXK-
Hasi cuTyanus HabAaopaercs B Pecrrybanke @pan-
nust. B coorerctsuu co cr. 321° YK Pecrry6anke
Opannus ¢ usmenenuamu ot 02.01.2020, mecmo-
COOHOCTD AMIIA 0OOCHOBATh HCTOYHHUKH AOXOAOB,
COOTBETCTBYIOLIUX ee 00pa3a SKH3HH, eCAH TaKOe
AUIIO MMeeT 3aKOHHYIO BAACTb Hap HeCOBEpIIeH-
HOAETHHM, NPOKUBAIOIIUM BMeCTe C HeH, U CH-
CTeMATHUYeCKH COBepIIaeT IPeCcTyNAeHHs IIPOTHB
HMYIIeCTBA APYTHX ALY, HAKa3bIBACTCS ILSITHIO IO-
AAMH TIOPEMHOTI'O 3aKAIOUeHHS U IMTPadoM B pas-
mepe 375 000 espo [17].

BriBoabl. Ha ocHoBanum mnpoBep€HHOTO
HaMH aHAAM3a CAEAYeT OTMETHTb, YTO YTOAOBHAS
OTBETCTBEHHOCTh 3a HE3aKOHHOe oboraieHue,
XOTSI U SIBASIETCSI MOIIHBIM HMHCTPYMEHTOM IIPO-
THUBOACHCTBUSL KOPPYIIIUH, OAHAKO B YTOAOBHOM
3aKOHOAATEAbCTBE 3aPYOEKHBIX CTPAaH He Be3pe
ImpeAycMoTpeHa. MBI cuuTaeM, YTO 3TO CBS3aHO
C TeM, YTO MHOTHUe 3apyDeiXHbIe CTPAHbI UMEIOT B
CBOeM IIPAaBOBOM apceHase Ooaee 9pdeKTHBHBIE
MEeXaHU3MBI IIPOTHBOACHCTBIS Koppymnnuun. Kpo-
Me TOro, Takue CTpaHbl kak PunasHACKAs Pecry-
6anxa, KopoaescrBo Beasrusi, Hupepaarasi, Ko-
poaescTBo IlIBerus u Apyrue, He KPUMHHAAUZUPYS
HOPMy O He3aKOHHOM OOOTaljeHHH, OOBSICHSIOT
3TO TeM, YTO OHA HApYNIAeT KOHCTUTYLIMOHHBIN
MIPUHIUII IPe3yMIIMY HeBHHOBHOCTH. HecMorps
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falling within the scope of the Constitution, the
Penal Code, administrative instructions of , the
Republic of Finland, the Civil Service Legisla-
tion and other documents. The situation is simi-
lar in the Federal Republic of Germany and the
Realm of Sweden. Accession of countries in UN-
CAC did not entail any additions or changes to
national legislation. The opposite situation is in
the Republic of France. Under Article 321-6 of
the Criminal Code of the Republic of France, as
amended on 02.01.2020, the fact of not being able
to justify resources corresponding to his lifestyle
or of not being able to justify the origin of a prop-
erty held, while being in regular contact with one
or more people who either commit to the com-
mission of felonies or misdemeanors punishable
by at least five years of imprisonment and provid-
ing them with a direct or indirect profit, or are the
victims of one of these offenses, is punished with
a three years’ imprisonment and a fine of 75,000
euro’s [17].

Conclusion. Based on the analysis per-
formed, we have to note, that the illegal enrich-
ment, although has powerful tool in combating
corruption, but, not at all foreign states have been
established criminal liability. We believe that the
reason for this is a lot of foreign states have in its
legal arsenal more effective existing mechanisms
for combating corruption. In addition, countries
like the Republic of Finland, the Kingdom of Bel-
gium, the Netherlands, the Kingdom of Sweden
and others don't criminalizing in the domestic
law an article on illegal enrichment, because it's
a violates the constitutional principle of the pre-
sumption of innocence. Despite this most coun-
tries which ratified the UNCAC, criminalized il-
legal enrichment.

One of the main features criminal liabilities
in foreign states are a subject of a criminal offense
in some countries the Kingdom of Denmark,
Ukraine and the Republic of Moldova it could be
only public officials6 but in other countries the
Republic of France and the Republic of Lithuania
it could be any person.

It should also be noted that in in the laws
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Ha 9T0, 6OABIIAS YACTh CTPAH, KOTOPbIe PAaTUHIIU-
posaan KOOHIIK, ycraHOBHAM YTOAOBHYIO OT-
BETCTBEHHOCTD 32 HE3aKOHHOE OOoramjeHue.
OAHa 13 OCHOBHBIX OCOOEHHOCTE YTOAOB-
HOIl OTBETCTBEHHOCTH B 3apyOeXXHbBIX CTpaHAxX
3aKAIOYAETCSI B TOM, YTO CyO'BEKTOM YTOAOBHOTO
IPEeCTYIIACHNS B OAHMX CTpaHax, Hampumep, Ko-
poaeBctBo Aamms, Ykpauna, Pecrrybanka Moa-
AOBA, MOTYT BBICTYIIATh TOABKO TOCYAQPCTBEHHbIE
CAy>Kalllue, B TOXKe BpeMsi B APYTHX, B YACTHOCTH,
Pecniybanke O®pannms, Aurosckoit Pecrry6au-
Ke, — IM MOXKeT OBITb AI060€ AHI]0, BHE 3aBHCHMO-
CTH OT OTHOLIEHHUI K TOCYAQPCTBEHHOM CAyXOe.
TakKe CAGAYeT OTMETHUTBH, 4TO B 3apybex-
HOM 3aKOHOAATEABCTBE 32 HE3aKOHHOe oboraie-
HHe, KpOMe OCHOBHBIX BUAOB HAKA3aHMUS, MOXET
ObITH IpUMeHeHa KOHPUCKALMS UMYIEeCTBa, KOTO-
pOe IIPeCTYIHUK IPHOOPeEA B pe3yAbTaTe CBOEH He-
3aKOHHOM AesiteabHOCTH. Kpome Toro, 3apy6esx-
Hble CTPaHbl, KOTOpbIe YCTAaHOBHAHM YTOAOBHYIO
OTBETCTBEHHOCTh 3a HE3aKOHHOe oOboramjeHre,
00s13yI0T CyOBEeKTa YrOAOBHOIO IIPeCTYIIACHUS
OOBSICHUTD, KAKUM 0OPa3oM y HEro BO BAAACHUH
HOSIBIAOCH MMyIecTBO. Ha Ham B3rasia, Bkarode-
HUe B 3aKOHOAAQTEABCTBO YKpPaMHbI KOHPUCKAITU
HMYIIIeCTBA 32 HE3aKOHHOe ObOoralleHue, YCHAHT
AEICTBIe HOPMbI U CTAHET AOTIOAHHTEABHBIM HH-
CTPYMEHTOM IIPOTHUBOAEHCTBIS KOPPYIILHH.

of foreign jurisdictions for illegal enrichment in
addition to the main types of punishment, con-
fiscation of property that the offender acquired
as a result of his illegal activities can also be used.
. In addition, international countries that have
criminalized illicit enrichment oblige the subject
of a criminal offense to explain how the property
came into his possession. In our view, include in
the legislation of Ukraine confiscation of proper-
ty for illegal enrichment, an enhancer of the norm
and an additional tool for combating corruption.
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