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TI'onopap ycnixy agBokara B YKpaiHi i cBiTi

Y emammi pozensinymo 2onopap, sk cnocio oniamu a080KAMCbKUX NOCLYe, d Came «20HOpap YCHixy», K
ioeo ocobnuea ¢opma. Piwennam Bepxosnozo Cydy Oyro écmanogneno, wjo 8 Yxpaini aogokam me moouce
YKIa0amu 00208ip NPo HAOAHHS NPAGHUYOL OONOMO2U I BUSHAYUAMU PO3MID 20HOPAPY 8IONOBIOHO 00 pe3ylbmamy
piwenns, sunecenoeo no cnpasi. [Ipoananizogano icmopuyHull acnekm Oniamu npayi ad8oKamad, no3uyii
E€sponeticokoco Cydy 3 npas m00uUHU, OO0 Yb02O NUMAHHSA, SIKY GIH BUCIOBUE 8 HU3YI pilleHb Ma C8IMOosUll
00C8i0 KpaiH, 0e, Max 36aHUll «20HOPAP YCRIXY» € 3AKOHHUM.

Knwuoei cnoea: adsokam, aosokamypa, 20HOpap, 20HOpap ychixy.

B cmamve paccmompen zonopap, kak cnocob oniamsl a08OKAMCKUX YCLye, A UMEHHO «20HOpap ycnexay,
Kax e2o ocobas ghopma. Pewenuem Bepxosnozo Cyoa bvino ycmarnogneno, umo 6 Ykpaune adgokam e Moxcem
3aKn0Uams  002060p O NPeOOCMAsIeHUuu 10PUOUYECKOU NOMOWU U ONpeoelsims pamep 2OHOpaApd 8
COOMBEMCMBUU C Pe3yIbMAMOM peueHUs, 8bIHeCeHH020 no oeny. IIpoananuzuposanvl UCMOPUHECKULl ACHeKm
onnamul mpyoa adeokama, nosuyuu Eeponetickoco Cyoa no npagam ueiosexa, no 23momy 60npocy, Komopoe oH
8bICKA3AN 8 psAde peuleHUull U MUpo8oU ONbIM CMPAH, 20e, MAaK HA3blBAeMblll «20HOpaAp YCnexay AeNAemcs
3aKOHHBIM.

Knrwoueswie cnosa: aosoxam, adeokamypa, conopap, 20Hopap ycnexa.

V.P. Orieshkin Success Fee of an Attorney in Ukraine and Worldwide

This article is dedicated to a fee as a way of paying for lawyer services. The transformation in political
and judicial system of Ukraine and active processes of reformation require change and Institute of Advocacy are
not different. After the Supreme Court of Ukraine approved a decision that concerned payment methods for
lawyer services, the topic became ambiguous. The Supreme Court of Ukraine declared contingent fee illegal and
noted that a lawyer cannot establish a fee according to the result of the case.

In order to understand such payment method as contingent fee, author refers to historical retrospective
on the topic of payment methods for lawyer services, going back to the beginning of Institute of Advocacy in
Roman Empire. This article presents general principles of payment for lawyer services during those times.

This article determines normative base that regulates the question of fee and the possibility of forming
and agreement with contingent fee.

The decision of Supreme Court of Ukraine approved on June 18", 2018 has been analyzed. The author
provides commentaries from members of lawyer community regarding this decision, particularly the head of
Supreme qualification and disciplinary commission of advocacy of Ukraine.

The author considered a problem which consists in the not settlement of payment of services a ""contingent
fee", because, in fact Decision of Supreme Court is not the source of law. The ways of decision of this problem
taking into account historical factors and foreign experience have been offered.
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In order to understand the expediency of legalization of contingent fee the decisions of European Court
of Human Rights regarding this question have been analyzed. Cases in such countries as Greece, Great Britain,
Austria. This is to compare the ratio of contingent fees in countries with different systems of law.

Author provides examples, in comparative manner, of countries where contingent fee is legal and the
ways it is implemented in such countries as USA, Germany, France.

Keywords: attorney, advocacy, fee, success fee.

IMocranoBka mnpodjaemu. B uepsui 2018
poxy Bepxopuuit Cya npuilHSB pillleHHS, IO
BUKJIUKAJIO JIOCUTh HEOJHO3HAYHI OIIHKH Yy
aJIBOKAaTCbKOI  CIIJIBHOTH, AK€  CTOCYETHCS
HarajJbHOTO TMUTaHHA IS KOXKHOI JIIOJUHH —
rpomeid. HaiiBuma cymoBa 1HCTaHIS —KpaiHu
BU3HAJA HEJIETaJbHUM JOTOBIp MK aBOKATOM Ta
KJIIEHTOM, B SIKOMY BU3HAYa€ThCs OIUIaTa MOCIYT 3a
JOCSITHEHHSI TO3UTHBHOTO DIIICHHS, TaK 3BaHUH
«roHopap ycmix». /lo 1pboro B 3aKOHOAABCTBI HE
ICHyBaJIO IMIIEpaTWBHOI HOPMH, IO 3a0OpOHSE
YKJIQJIaHHA Takoro BHUAY JIOTOBOpIiB. Aje Temep,
BUXOJSIYM 13 CYIOBOi NPAaKTUKA TaKUH CHOCiO
OIJIaTH CYNEpeYUTh OCHOBHUM 3acajaM 3/1HCHEHHs
npaBocyalss B YKpaiHi Ta akTaM [UBUIBHOTO
3aKOHOJJaBCTBA.

AHaJi3 gocaifzkens i myoaikaunii. [Tutanss
Ipo OIUIaTy TMpami aJBOKaTiB 3a MeEXaHI3MOM
«TOHOpapy YCIiXy» BUKIMKAE BEIUKOTO PE30HAHCY
Ha Ti11 peopmyBaHHs B KpaiHi. Cepe]] HAyKOBLIB Ta
MPAKTHKIB, 10 BUKJIAJIH BIACHY TYMKY 3 MPHBOIY
nporo mocratoTh: A. M. biprokoBa, H. M.
bakasinosa, T. B. Bapdonomeesa, 1. B. ['onosans, O.
M. [Ipo3nos, B. B. 3a6oposcbkuit, O. I'. SIHOBchKa.

HeBupimeni panime npodaemu. IIpote
MIPOJOBXKEHHS MpPOLECIB TpaHcopmalii MpaBoBOT
CHUCTEMHU apTyMEHTH «TOHOpapy YCIIXy» MoTpedye
OHOBJIEHHSI TEOPETHYHHMX JOCIIIKEHb Ta IOIIYKY
IUISXIB  3aKOHOJABUOTO  BPETYNIOBAHHS  IIHOTO
MTUTAHHS.

MeTow HayKkoBOi CTaTTi € BHU3HAYCHHS
JOLUIBHOCTI Y3aKOHEHHS «TOHOpapy YCHIXy» B
ICTOPUYHOMY Ta MOPIBHAJIBHOMY acleKTax.

Bukiian ocHoBHOro Marepiaay. Poznouarn
NOCIHIHKEHHS NHOr0 IIMTAaHHA € JOLUJIBHUM 13
ICTOPUYHOI PETPOCHEKTHBH, 1€ 3 YaciB IMOSBH
iHCTUTYTY  anBokatypu.  Ilepion  Pumcbkoi
peciyOiku XapaKTepU3y€eThCA CTPIMKUM
PO3BHTKOM TOPTIBIII Ta CYyIHOIUIAaBCTBA. PuMcChke
IpaBO 3a BEIMKHM paxXyHKOM pEryiioBajio I
BIIHOCHHM, aj€ BCE€ K TaKH CIOPH MIXK
TOPriBebHUMHM KOMIIaHIIMH ~BUMarajiu OibIl
J€TalbHOTO 3HAHHSA TOrOYaCHOI'O 3aKOHO/ABCTBA,
aJpke Takli CHOpPU BHUPINIYBAIMCH B CYJOBOMY

mopsanky. lle  BUKIMKAmMO  HEOOXITHICTH Y
MIpe/ICTaBHUKAX, SIKUMH 1 CTaJIH aJBOKATH.

[{uBinpHUN mporec OyB 3acHOBaHHWA Ha
OCOOHMCTIH y4acTi CTOpPiH Ta OpaTOPCHKOMY
MuCTeNTBI: 3a 3akoHOM XI| Tabnuie BUKIMKAHUHA B
Cyl TOBHMHEH OyTH TPUCYTHIM Ha CYAOBOMY
3aciZlaHHI 1 HaBICTh CTapicTh Ta XBOpoOa He Oyiu
MOBXHUMH  NpUYMHAMH He 3 ’sBieHHs  [1].
OCKiNbKH Hi CyAns Hi )KOAHI YYaCHUKHU CIIPaBU HE
Oynu  criemiamictaMu B 00jlacTi  mpaBa, TO
KPaCHOMOBCTBO OyJi0 M0 HE HaWMBaKIMBIIIUM
KPUTEPIEM YCITIIIHOI CIIPaBH.

AJe He AMBISYHCh HA YCTAaHOBKH 3aKOHY
00 OCOOMCTOi YydYacTi, B OKpEMHUX JDKeperax
3raJiyloThCsl BHUKIIIOYCHHS 13 TPaBWI Yy BHIJIAMI
0COOHMCTOTO  3aXHUCTY: JO3BOJSUIOCH  JOJy4YaTH
poaMYiB, a 3roJoM i Jpy3iB OOBHHYBaueHOro [2,
c.25]. Bim nmaruHchKOrO KOpeHs «advocare,
advocatus» i1 3’sBuiacs Has3Ba «aJBOKaT», SKOIO
PUMIISIHH BiJ] TOYaTKy BU3HAYAIIM POJINYIB Ta APY3iB,
SKHX 3aCy/PKEHHUH MTPOCUB B3STH YJacTh Y IPOIIECI.

[{inkoM HOpUPOAHBO, MO BHUCTYN B CYIi
3aXMCHUKIB 1 OOBHHYyBa4yiB OyB IEpeBakKHO
MIPEpPOraTUBOIO MATPUIIIIB, a MOTIM 1 MPEJCTABHUKIB
HaWOIpI  OaraToro Kiacy, sKi MoOrid coOi
JI03BOJIUTU HABYATHUCSA OPATOPCHKOMY MHCTELTBY 1
3HaHHIO 3aKkoHIB. Jlo BumanHs 3akoniB Xl| Tabnuib
TAaEMHUMH
3HaHHSMHU 3aKOHY BOJIOJILIN JIUIIIE MATPHIIii, 110
J03BOJISIIO iM ~ TpakTyBaTW  HOTO y BUTIIHOMY
11t cebe cBiTII, 30epiraroun MOHOIIOJIIFO
Ha MpaBo 3alHATTS IOPUCIIPYACHLIETO.

Ile, y cBoro uepry, Hakjiajao BIJOMTOK Ha
BUHAropojay, sKa TMOKJajajacs 3a JOMOMOTY
MO3UBAYY B CY/Ii.

Binbni rpomansnu B CtapogaBHboMy Pumi 3
MIPE3UPCTBOM CTABUIIHMCS JI0 pOOOTH 3a IUIaTy: TuiaTa
(merces), TOOTO €KBiBaJIEHTHY BHHaropony, Oynia
03HAKOIO JIOTOBOPY HaiiMy (MailHOBUI 1 0COOUCTHI
HaiiM B Pumi He BIiIpi3HABCS 1 TOXOAWB BiJ
3000B'13aHb  Oepy-maro - location-conductio) 1,
BiJIMOBIHO, OYB JT0JICI0 BUTLHOBIAMYIICHUKIB, pabiB
1 mpuropHys. [lomomora IO BEIEHHIO CIIPaBH,
nyOniyHUi BHUCTYN OyJM NUISIXETHUM BYHHKOM,
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«OnaropisiHHAM mpaueto». Tak, Llunepon Bkasye,
110 BiATIOBIAHO /10 3BUYAiB OaTbKiB BeIEHHS CIIPaBH
1 3aXHCT B Cyai € O€30IUIaTHUM OJIArOMISTHHSAM ISt
OaropoJHuX MyxiB [3, ¢. 66].

3Buyait 0e3011aTHOCTI JTOPYYCHHS
HACTUIBKM CHJIBHO TIPIKUBCSA B Pumi, mo 3rogom
OyB 3BeJEHUI B paHI 3aKOHY 3a dYaciB IMIepii:
«JlopydeHHsT  Mi3epHO, SKIIO BOHO HE €
Oe3o1utaTHUM, 00 BOHO BE€€ CBOE IOXOJUKECHHS 3
000B'A3KIB 200 3 1pyx0Hu, 1, 0TXKeE, IJIaTa CyNepeuuTh
000B'sI3Kam».

OpHak HE BapTO BB@KATH, IO TakKa
nornomora Oyna Oe3KOpPHCIUBOIO 1 abCONIOTHO
6e3orutatHiil. s 3aXUCTy Bil MPUHU3IMBOI TUIATH
3a npaifto 0yB c(hOpMyITbOBAHUN TEPMIH «TIOUYECHUN
nap» - roHopap (honorarium), sSikuii HE BIIIOBITAB
O3HAKaMM €KBIBJIEHTHOCTI 1, BIAMOBIAHO, 3aJIeXKaB
BiJ 100poOyTy mapyBalibHUKA 1 HOTO CTaBJICHHS JI0
o0apoBaHoro (Moro GiarodissHHS).

Peamii cporomeHHs 3BHYAHHO  3MIHHIH
YSIBJICHHS TIPO 1HCTUTYT aJIBOKaTypu Ta mpodecito
aJIBOKaTa B IJIOMY, JEKIJIbKA TUCSYOIITh ICTOPI He
MOTIJIM HE BIUIMHYTH Ha PO3YMIHHS LbOTO JIOJBMHU.
[TuTanHs rpomiell B Cy4acHOMY CBiTi TaK0K 3MiHHUIIO
CBOI MOJIIOCA PO3YMIHHS YCIIIXY.

B 3akoni VYkpainn «lIpo aaBokaTtypy Ta
aJIBOKaTCbKy JISUIbHICTBY» HA3WBa€ JIMIIE JBa
crocobu 1pOro oOYMCIeHHS — e (QiKCOBaHUM
po3Mip ToHopapy i1 moroauHHuit [4], ane 4.2 cr1.28
[IpaBun anBOKaTChbKOiI €TUKM TPSMO JOMYCKae i
iHIi  ¢opMu  oOuHMCclIeHHsS ToHopapy: Posmip
TOHOpapy BHU3HAYAETHCS 32 TOTO/PKEHHSIM a/IBOKATa
3 KIIIEHTOM. AJIBOKaT Ma€ MPaBo y PO3yMHUX MEXKax
BHU3HAUaTH PO3MIp FOHOpPAPY, BUXOASMUHU 13 BIACHUX
MipkyBaHb. IIpu BCTaHOBJIEHHI PO3MIpy TOHOpapy
MOXYTh BpaxOBYBaTHCS  CKIJIQJHICTh  CIPaBH,
kBaumi(pikaris, JOCBIJl 1 3aBaHTAXXEHICTh a/IBOKATa Ta
1HI  oOcrtaBuuu. IloromkKeHWM  aaBOKAaTOM 3
KIIIEHTOM Ta/abo 0co0o10, sfKa yKiana JO0TroBip B
1HTepecax KII€HTa, po3Mip TOHOpapy MoOxke OyTH
3MIHEHUH JIMIIIe 32 B3aEMHOIO JJOMOBJIEHICTIO. B pasi
BUHUKHEHHS OCOOJIMBUX IO CKJIAIHOCTI JOPY4YECHb
KJlieHTa abo y BUNAJKY 30UIbIIEHHS 3aTpar yacy i
o0csary poOOTH anBokara Ha (PaKTUIHE BHUKOHAHHS
JIOpy4eHHsl (MArOTOBKY 1O BHMKOHAHHS), PO3MIp
rOHOpapy Moke OyTH 30UIBLIEHO 3a B3a€EMHOIO
JIOMOBJICHICTIO [5].

[lonATT TOHOpapy Ta MOpPSIAKY MOro
obuncienHs HaBeaeHo B 4.1 1 2 c1.30 3akony «lIpo
aJBOKAaTypy Ta aJBOKATChKYy ISUTBHICTB» BIJ
5.07.2012 Ne5076-VI. 3okpema, BCTaHOBIJICHO, IO

«roHopap € ¢GOopMOI0 BHMHAropoIu ajBoKaTa 3a
3IIACHEHHSI 3aXUCTY, MPEICTABHUIITBA Ta HaJaHHSI
IHITUX BUJIIB MPABOBOI JOMMOMOTH KiieHTy. [Topsaok
OOYMCIICHHSI TOHOpapy, MiJACTaBU AJIs 3MIHH HOTO
pO3Mipy, HOPSAIOK CIUIATH, yMOBU IOBEPHEHHS TOIIO
BU3HAYAIOTHCS y JIOTOBOPI MPO HAJAHHS IMPaBOBOI
JOTIOMOT .

3axonoM Bix 3.10.2017 Ne2147-VIII, 3rigao
3 SKAM Yy HOBIM penakiii OyJ0 BHKIAIACHO
mporecyanbHi KOJIEKCH, cepel I1HIINX BHU3HAHO
TaKUM, MIO0 BTPAaTUB YHUHHICTb, 1 3akoH «lIpo
TpaHUYHUI  pO3Mip KOMIIGHCAllii BHUTpaT Ha
MpaBHUYY  JIOMOMOTY Yy  UUBUIBHUX  Ta
aJMiHICTpaTUBHUX  cmpaBax» Big 20.12.2011
Ne4191-VI. Pazom 3 TUM i BUIAAKIB HaJaHHSI
MPaBHUYOI JIOOMOTH 33 PaxyHOK JepXKaBH
3alUIIA€ThCA ~ YMHHOKO  moctaHoBa  Kabinery
MinictpiB «IIpo rpaHu4Hi po3MipH KOMIIEHCAI]
BUTpaT, TOB’S3aHUX 3 PO3IIIAJOM IUBLIBHUX,
aJMIHICTPAaTUBHUX Ta TOCIOAAPCHKUX CIIpaB, 1
MOPAZIOK 1X KOMIIEHCALlIl 32 paxyHOK Jep KaBH» Bif
27.04.2006 No590 [6].

ToOTo B yKpailHCBKOMY 3aKOHOAABCTBI
MOHATTS «TOHOpAapy YCHIXy BIIACYTHE», aje Iie
MUTAaHHS HA CHOTOJIHI MiTHIMAETHCS YK€ YacTo.
Haiipe3oHaHCHIIIUM 3 LbOTO NMUTAHHS € PIIIEHHS
BepxoBHoro Cyay Bin 12 uyepBHs 2018 poky y
cipasi Ne462 / 9002/14-u. [7], 1mo Bu3Baio
HEOJTHO3HAYHY PEaKLil0 aJBOKATChKOI CHUIBHOTH.
3arasiom, CyJ| MPUHIIIOB HACTYITHOTO BUCHOBKY.

BignoBigHO 10 moJIoXeHb crarei 6, 627 1K
VYkpaiHu y iX CHUCTEMHOMY 3B'S3Ky CTOPOHU €
BUIBHUMU y BH3HAY€HHI YMOB JIOTOBOpY 3
ypaxyBaHHsIM BUMOT 1boro Kojekcy, 1HIIMX akKTiB
LIUBUIBHOTO 3aKOHOJABCTBA, BHUMOI PO3YMHOCTI 1
CTIPaBEIIMBOCTI 1 MOXYTh  BIACTYNHTH  Bif
MOJIOKEHb aKTIB LMBUIBHOTO 3aKOHOJABCTBA 1
BpETYJIOBAaTH CBOI BIHOCHUH Ha BJIACHUN PpO3CYI;
CTOPOHHM B JIOTOBOPI HE MOXYTh BIJACTYNHUTH Bij
MOJIOJKEHD aKTiB IIUBIILHOIO 3aKOHOIABCTBA, SKIIO
B LIMX aKTax MpsIMO BKa3aHO Mpo Ie («3a00pOHEHO
3aKOHOMY), a00 SIKIIO OOOB'SI3KOBICTH JJIsI CTOPIH
MOJIOKEHb ~ aKTIB  IIMBUIBHOTO  3aKOHOJIABCTBA
BUIJIUBAE 3 iX 3MICTY 4YM CYTI BIJHOCHH MIX
CTOPOHAMHU.

OT1xe, cBOOO/Ia TOTOBOPY HE € a0COOTHOIO,
BOHa OOMEXYETHCSI 3aKOHOM 1 CYTTIO JOTOBIPHHUX
MPAaBOBIAHOCHH, SKOIO 3a JIOTOBOPOM PO HaJaHHS
IOPUINYHUX TOCIYT Yy GOPMI IIPEACTaBHUIITBA Y CY/I1
€ 3a0e3nedyeHHsT OajaHCy MPHUBATHUX 1 MyOJIYHHUX
iHTepeciB - mpaBa o0co0M Ha KBamiikoBaHy
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IOPUIMYHY JOTIOMOTY TIPH PO3TJIAAL 11 CipaBH y Cy/Ii
(mpuBaTHUM  iHTEpec) 1  HE3AJNESKHICTH  Ta
OC3CTOPOHHICTh CYAOBOi BIAAud TPHU PO3TIIAII
[UBUTRHUX cHIpaB (myOiuyHul iHTepec). Peamizyroun
MPUHLIMIT CBOOOAM JOrOBOPY, CTOPOHU HE BIIpaBi
3MIHIOBATH IMIEPATHBHY BUMOTY 3aKOHY II[OJIO
mpeaMera JOrOBOPY MPO HAJaHHS OPUIWYHHX
MOCTYT LUIAXOM BU3HAYEHHS B O€3MOcCepepHiid 4u
3aByalIbOBaHii (popMi pe3ysbTaT po3Tisiay CIpaBd
CYAOM $IK CKJIAZIOBY WpEIAMETa JO0rOBOpPY TIpO
HAJaHHS IOPUIUYHUX MOCTYT.

Taxe 0OMeXeHHS KOJTHUM YHHOM HE 3BYXKY€
3MICT Ta 00CSAT MpaBa CTOPiH AOTOBOPY Y LIl Crpasi
CaMOCTIHHO BU3HAYaTH MPUHHSATHI JUII HAX YMOBH
OIJIaTH TOCTYT 3a JIOTOBOPOM, 3arajibHy BapTiCTh
MOCITYT TOIIO.

CynoBe pillleHHSI HE HAJEKUTh 10 00'€KTiB
OUBUTBHUX TpaB (4actuHa mepma crarti 177 LK
VYkpainu), a oro yxBajeHHS y KOHKPETHIN cIipaBi
HE € pe3yabTaTOM HAJaHMX aJBOKaTaMU CTOPIH
MOCITYT, @ TOMY HE MOXe OyTH MPEeIMETOM JI0TOBOPY
(vactuna nepia crarri 638 uporo Konekcy).

BxiroueHHs B yMOBU JIOTOBOPY PO Ha/IaHHSA
IOPUANYHUX TOCIYT NMYHKTY 4.4. PO BUHAropony
aJIBOKaTy 3a JIOCATHEHHS IO3UTHBHOIO pILICHHS
CyAy CYNEepe4YuTh OCHOBHHUM 3acaliaM 3IiiCHEHHS
mpaBocyaass B YKpaiHi, akTaM [HBUIBHOTO
3aKOHOJIaBCTBA, Y 3B'SI3KY 3 UUM Ta B CUITY MTOJIOKEHb
yacTuHM nepmoi ctarti 203, yYacTMHM mepuiol
crarti 215 HK  Vkpaiuu mijpisirae  BU3HaHHIO
HE/IWCHUM 3a HPE'sIBIEHUM CTOPOHOIO JOTOBOPY
o30BoM [7].

Jpo3znoB O. M. BHUCIOBHUB CBOIO NIYMKY 3
NpHUBOAY LBOTO pimeHHs. «B mgaHomy BUMamky
MUTaHHS HISK HE TOB’s3aHe 3 (QopmMamu OIIaTH
poOoTtu asBokara abo cBOOOI00 TOTOBOPY, SIKa, SIK
cnpaBelMBO BBaxkae BepxoBuuit Cyn, He €
aOCOJIOTHOIO, 3ayBaxuB O. J[lpo3goB. —
HekopekTHUM 1 HaBiTh HEOE3NMEYHUM 3 TMO3UIIIT
3a0e3NeyeHHs]  CHpPaBeUIMBOCTI  MpaBOCYAls €
TBEPJKEHHSI BUCOKUX CYJIIB IIPO T€, L0 MPUHHSATTS
CYyJIOM pIIlIEHHS y CIIpaBi HE € Pe3yJbTaTOM HaJIaHUX
aZIBOKaTaMM CTOPIH MOCHYT. AJDKe, BPaxOBYIOUH
TaKy TIO3WIIO, BHXOAWTH, W0 MO3UTHBHUHI
pe3ynbTaT AN KIIE€HTa HE 3alle)KHTh BiJ poOOTH
HWOTo agBoKara ... A 1e BXXe MOBHICTIO PO3XOIUTHCSA
31 CTaTycoM IHCTUTYTY aJBOKaTypH 1 rapaHTisIMH
HE3aJIeKHOCTI».

IIpo 3aiBy KaTerOpUYHICTh i
HEBIIMOBIIHICTh MPUHIUIY 3MaraJlbHOCTI PillIEHHS

3ayBaXWB Takox cyans Bacuibe Kpat, skuit
BHCJIOBUB OKpEMY JYMKY Yy crpai [8].

Hpo3noB O.M. Takok HarajgaB TIpoO iHIIE
pimenns BC, nmpuiinsTe 3a MicsiIb 10 IOTO, B IKOMY
koJeriss cyamiB KacamiifHOro ajamiHiCTpaTHBHOTO
CyAy BUXO/AMJIA 3 OCOOJIMBOTO CTAaTYyCy aJBOKATIB 5K
YYaCHMKIB TBOPEHHS MPABOCY L.

«Y pimendi Big 30 TpaBHA, B cHpasi
Ned66/1367/16-a, BepxoBuuit Cya TOBOPHUB IIPO
0co0JIMBI BIIACTHBOCTI aJBOKATypu SIK cyO’ekTa
CYCHUIBHUX BIJIHOCHH: ISl BIACTUBICTh a/IBOKaTypH
YBHPA3HIOETHCS (MMOCUITFOETHCS) METOIO 11 CITYKIHHS
CYyCHUIBHOMY  iHTepecy  LIISIXOM  HaJaHH
CBO€YACHOI 1 HAaJEeKXHOI NPaBOBOi JONOMOTH Yy
MOE€JHAHHI 3 BUKOHAaHHAM  JIJIETOBAaHUX 1
JIep’KaBOI0 OKPEMHUX BIAJHUX ITOBHOBAXEHb. Y
KOHTEKCTI CKa3aHOTO Ma€ 3HA4YeHHA W 0coOJMBHil
XapakTep aaBOKATChKOI mpodecii, MpeacTaBHUKU
SKOI € yYaCHUKaMH TBOPEHHS [IPABOCYJIA, Y 3B’ SI3KY
3 YAM KOPHUCTYIOTBHCS, 30KpeMa, MPaBOM YYacTi y
CyJil SIK 3aXUCHUKH YU NPEJACTaBHUKHU Ta IMYHITETOM
BiJl CYJOBOTO TepeciiayBaHHS 3a CBOI BHUCTYNH B
3aii cyy», — npouutyBas pimenHs O./lpo3ioB, Ha
IYMKY SIKOTO CITipHE pillIeHHS PO TOHOpap YCHixXy
CTaHE IMITYJIbCOM JJISi BPEryJIOBaHHS MpoOIeMu»
[9].

Are Ha CbOrOJHI, HaXalb YW Ha INACTS,
IHCTUTYT TOHOpapy ycmixXy B YKpaiHi IOpUIUYHO HE
3aKpiluleHud.  3aKOHOAABCTBO  HANpsMy  HeE
3a00pOHSE€ YKIAJaHHS TaKoro JIOTOBOpY, ajie
BUXOJSIYM 13 3arajbHUX MOJ0XeHb L{uBiIbHOTO
KoJIeKCy YKpaiHu, Takuil JoroBip € HikueMHUM. Ha
BOMY 1 3ayBakuB €Bpomneicbkuili cyn 3 mpas
monunn (nam — €CIUT).

[Ipaktuka €CIIJI 3 1bOro NUTaHHS € JOCUTh
MOIIMPEHOIO.

€CIUJI He cTaBIIM BUKIIOYATH MOXKJIHMBICTDH
VKJIaJICHHS TAKUX YTO/l, 3aJTHINTUBIIN MATAHHS TIPO 1X
IOPUIMYHY CHJTy Ha PO3CYJ HalllOHAJIBHOTO TpaBa.
npote €CILJI He cTaB po3risaaT MOAI0H1 YyrOAH SK
MOBHOI[IHHE JI0Ka3, sIke HE0OX1JHO BpaXOBYBaTH IPH
BUpIIIEHH] MUTaHHS TMpoO MAIMCHICTH 1 po3Mipi
CYIOBHX pac XO/IiB.

OnmHUM 3 OCHOBHHX TIPEIE/ICHTIB MOJI0 YTO.
PO BUILJIATY aJIBOKAaTaM FOHOpApY B pasi BUTpaILly €
cipasa latpinic mpotu I'penii (Iatridis v. Greece)
[10], B sxomy €CILI mizicymyBaB CBOIO MOTNEPETHIO
MPaKTUKy B I[bOMY BIAHOLIEHHI 1 c(hOpPMYIIOBaB
OCHOBHI TIOJIO)KEHHS 3 MPUBOJY TAKUX Yrof. B ITiif
cipasi €CILJI Bu3HaB, 110 3asiBHUK YKJIaB 31 CBOIMHU
aJIBOKaTaMM YTroay 3 MPUBOIY iX BHHAropojad, sKa
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CX0a 3 YroJI0k0 MPO BUILIATY a/IBOKATY YaCTKH Bif
urpamy. €CIUJI 3a3HaumB, MmO 3TigHO 3 HOTO
MPeLeICHTHOIO MpakTukoio (crmpaBa Canai TaiMmc
npotu cnoxydenoro KopomnierBa (Sunday times v.
The united Kingdom), BimmkomyBaHHS CyIOBUX
BUTpAT Tependayae, Mo Mae OyTH BCTaHOBIEHA iX
peanbHICTh, iX HEOOXITHICTH 1, OUTBII TOTO, O3HAKA
PO3YMHOCTI iX po3mipy.

Hami €CIIJl Bu3HauWB, MmO YroJ0K MPO
BUIUIATY aJIBOKATy YacTKH Bijl BUTpAIly € yroja, 3a
SIKOIO KJTIEHT 3000B'I3y€ThCSl BUILJIATUTH aJ[BOKATY B
SAKOCTI TOHOpapy NEBHHH BiJICOTOK Bif Ti€i Cymw,
Ky CyJ MOX€ MPUCYIUTH HOMY B pa3l BUTpaIIy.
€CIUI BkazaB, mo MNOAIOHI YroaW, SKIIO BOHH
IOPUANYHO JIHACHI, MOXYTh CBITYUTH IPO TE, IO Y
3assBHUKA JIIHCHO BHUHUK OOOB'I30K BUILIATUTH
TOHOpAap CBOEMY aJIBOKATY.

[Ipu upomy €CIIJI mnocnaBcs Ha CBOIO
NpakTUKy y copaBax Jlamxen mnpotu Ipmanmii
(Dudgeon v. Ireland) Ta KamacuHCbkuii mpoTH
Asctpii (Kamasinski v. austria), 1e Oyna po3riasHyTa
IOPUINYHA CHJIA YTOJI IIPO BUILIATY aIBOKATy YaCTKH
BiJl BUTpally 3 TOYKH 30py 3aKOHOJABCTBA Ti€l
KpaiHH, J¢ TpaKTHUKyBaB aJBOKAT 3asBHHKA. B
nepuriii cnpasi €CIJI Bu3HaB, 1110 IpecTaBICHHUAN
oMy ZIOTOBIp MPO BWILIATY aJBOKATY TOHOpapy y
BUTJISIII BIICOTKA BiJ Ti€l IPOIIOBii CyMHU, SIKY CYA
MOJKEe TIPUCY/IUTH 3asBHHUKY y pa3i BUTPAIIy CIIPaBH,
3TiHO 3 MpaBoM IpiaHfil He Mae IOPUAUYHOT CHITH 1
BIMOBIAHO Ha 3asBHUKA HE MTOKIaIa€THCI 000B'I30K
fioro BumnauyBatu [11]. B npyriit cnpasi €CII
BkazaB, mo B CIIA, ge mnpakTuKyBaB ajBOKAaT
3asiBHUKA, YTrOJIW MPO BUIUIATY aJIBOKATY MEBHOTO
BIJICOTKA B1Jl CyMH, Ky MOX€E MPHUCYAUTH CY[, €
JNOMyCTUMUMH [12].

Sk Bumno, €CIIJI He cTraB gaBaTH BIIACHY
OLIIHKY IHCHOCTI yroJ] Ipo BUILIATy TOHOpapy B pasi
BUTpAIly, 3JMIIMBIIM 1€ TMUTAaHHA Ha PO3TIISA
HalioHanmpHOTO TmpaBa. Pazom 3 Tum €ECIUI
JTOTPUMYETHCS TTO3UITIT, IO TaKi yrojw HWOTo Hi J0
4Oro He 3000B'S3yIOTh. MPU HASBHOCTI TaKuUX BiH
kepyerbcsi HE 1nwmmm  yromamu, a  iHIIAMH
¢dakTopamMM, IO CTOCYIOTbCS pOOOTH aJBOKaTa,
HaIpUKJIaJ HEOOX1THOTO aJBOKATy 4acy, PO3IIHOK
Ha ormjaty mociyr aaBokara i T.a4. Tooro €CIUI
KepYEThCs, TEpII 32 BCE, MPHHIUIIOM PO3YMHOCTI
CYyIOBHX BHUTpPAaT 1 BHUTpAT, IO 3HAWUILIO CBOE
miaTBepkeHHss B copasl  [lakaemipmi  mpotu
Typeuunnu (Pakdemirli v. Turkey) [13].

HeobOximno 3Bepuytu yBary, mo €CIIJI
pO3riIsiae  SIK yrogy TMpo BHHAaropoay B pasi

urpamry (quota litis) Timekm yromm, 3a SKHMH
TOHOpap aJBOKaTy Ma€ BUIUIAYYBaTHCA came Yy
BHTJISIZII YACTKHU, BU3HAYEHOI B MPOIICHTAX, BiJ Tiel
CyMH, sIKa MOKe OyTH MPHUCYIKEHA B pa3i BUTpAILy
cupaBu (Komekc moBemiHKM JyUIsi IOPUCTIB B
€BporneiickkoMy cmiBroBapuctBi Bin 28.10.1988
[14]). Takwmii Bua yroa XapakTepH3ylOTh K «yroja
PO Y4acTh B YCHIXY».

Pazom 3 tum, €CIUI posrisgae gk goka3
IIMCHOCTI BHUTpaT yroay, B SKid y 3asBHHKA
00OB’SI30K BUIUIATUTU TOHOpPAp BUHHUKAE Yy pasi
BUTpAIly CHpPaBU, a WOTO PO3MIp BHU3HAYCHUH Yy
BUIJISI/II TBEP/IO1 TPOILIOBOT CYMH.

Takum ywmnoMm, €CIII y cBoiil mpaxTumi
PO3MEXKOBYE YroAM IPO BUILIATY YAaCTKU BiJ
BUTpally (Koiu 0OOB’SI30K BHUIUIATH 3aJIEKaTh Bif
BUTpAIy CIIPaBH, & PO3Mip TOHOpApy BU3HAYEHO Y
MpPOIEHTaX BiJ] CyMH BUTpAIly) BiJl iHIIUX BHUJIB
yroa Tpo «TOHOpap ycmixy» (kKoiu oOO0B’SI30K
BUIUIATH TOHOPApy TaKOXX 3aJEKUTh BiJ BUTPAILY
CIpaBH, aje HOro po3Mip BH3HAYEHO B TBEpIii
rpoIIOBii cymi, a0 BiH sBIIsi€ COO0I0 TPEMilo, IO
JOJTAETHCSI 10 OCHOBHOI CyMU TOHOPApY).

Xoua 1 pimenas €CIIJI 000B’s3k0BiI IS
BpaxyBaHHS CyJaMH YKpaiHM 0pU NPUHHATTI
pilieHb, ane g YKpaiHW, SKIIO CHUJIbHOTA
aJIBOKATIB TparHe [0 BPETrYIIOBaHHS I[OTO
MMUTAaHHSA, HEOOXIMHUM € JOCHIDKEHHS IhOIO
IHCTUTYTYy B KpaiHaxX, /¢ BKe ICHYe YycTaJeHa
MPaKTHKA.

AHIIIOCaKCOHChKA cUCTeMa TpaBa (AHTIIfA,
CIIA, Kanama, ABcTpaitisi) BUXOJIUTH 13 MOJO0KEHb,
1110 YTo/1a PO HaJJaHHS FOPUIUYHOT JOIIOMOTH MOXKE
BKJIFOYATH OY/b-5K1 YMOBH 1 «TOHOpAp YCIIXY» HE €
BUKIIIOUEHHsIM». HaBiTh Jesiki KpaiHu poMaHo-
repMaHcbkoi  cucreMu npaBa (PpaHuis Ta
HimeyurHa) B CBili yac BCTaHOBHBIIU IMOTOJAMHHY
OIIJIaTY TIparli aIBOKaTa, He BUKITIOYAI0UH TIPH ITOMY
MOXXITUBICTh OTPUMAHHS aJBOKATOM «TOHOpapy
ycmixy». AJie B OCTaHHIX KpaiHax Iie JIUIIe
JOKTPUHAJIBHE MOJIOXKEHHSI.

B CIIA  xomHux  oOMeEXeHb  IId
MIPU3HAYEHHA «TOHOpapy ycmixy» He icHye. B CIIIA
KOXEH IITaT Mae€ CBi KkoJekc mpodeciiiHol
BIJIMOBIAAILHOCTI IOPHCTa, 3aCHOBAaHUN Ha MOJET,
[0 PO3POOISIETHCS ACOMIAMIEI0 aMEPUKAHCHKUX
topuctiB (ABA). MonenbHi npaBuiia 3a00pOHSIOTh
CTSTHEHHSI TOHOPAPY, IO 3aJISKUTh BiJl pe3yIbTaTy
cupaBu (contingent fee), KO cmpaBa CTOCYEThCS
pO3TyUYeHHs, OTPUMaHHS QTIMEHTIB, a TaKOX Yy
KpUMiHATBHUX cripaBax. [IpoTe B IHIINX HUBIIBHUX
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CIpaBax «TOHOpAap YCIIXy» BBAXA€TbCSH LIJIKOM
MPUITYCTUMOIO (POPMOIO OIUIATH Ipalli aJBOKaTa Ta
JIOCUTh  IIMPOKO  BUKOPUCTOBYeThCS.  Po3mip
MPOLIEHTHOI CTaBKHM, Ha TMIACTaBli SKOi BH-
BUJUIAETBCS CyMa YMOBHOI BHHAaropojgu, MOXKe
BapiroBatucs Mik 25 1 30 BimcoTKaMu. OJHAK
HaWOIIBII TONIMPEHa CTaBKa B PO3MIpI OJHIET
TPETUHU BiA CyMH, NPUCYHKEHOI HAa KOPHCTh
kiienra [15, . 361].

B BenukoOpwurasnii, ne, Ha Biqminy Big CLIA,
agBOKaTH OaraTo B YOMY BIZITPAalOTh  POJIb
MOMIYHHKIB CY/IiB Ta CHJIBHO BiJl HUX 3aJI€XKAaTh, J10
KIHIISI MUHYJIOTO CTOJNITTS contingent fees He Oynu
OpUUAHATI camMe 3 Ti€i NPUYMHHU, IO aJBOKAT,
[parHydyd TMEpeMOTH 3a BCIKY MLiHY, MIr Ou
CKOMITPOMETYBATH CBOIO permyTarito SIK
npencraBuuka cyny (officer of the court) [15].

Bimem toro, mo 1967 p (criminal law act
1967) Takoro poay «He3akoHHA (piHAHCOBA y4acThb»
BU3HABAJIOCS HE TIUIBKK JIEIKTOM, aJjie HaBiTh
KpUMiHaJIbHUM MpaBonopyieHHsm. [Ipote B 1990 p
po3noyanack 4acTKoBa Jjibepamizaris, a B 1999 p
oriata mo pesyibrary Oyja BU3HaHA JOMYCTUMOIO
(3 oOMEXeHHSIMH IO CyMi) ais BCIX KaTeropii
CrpaB, KpiM KpUMIHAJbHHUX 1 ciMelHux. Miciesi
npaBusia  npodeciiiHoi  eTUKH  3a00pOHSIOTH
CTATYBAHHS OIUIATH 32 Pe3yJIbTaToOM, ajie He 3aBX/H,
a JIMIIe «3a BUHATKOM BHUMAJKIB, JO3BOJCHUX
MUCaHUM 3aKOHOM a0 3arajJbHUM mpaBom» [15].

Y ®panHuii nOpu  BU3HAYEHHI  pO3MIpY
rOHOpapy ajJBokKaTa Moxe OyTH BpaxoBaHO
pe3yibTaT, B pa3l SAKIIO JOTOBIp 3 KIIEHTOM
nepeadayaB yMOBY NpO JOJAaTKOBY BHHAropomay
(TToHaT OCHOBHOTO) 3a CIPHUSTIUBUI Pe3ylbTaT y
crpaBi. B pa3i HagBHOCTI yroam Mix aJBOKaTOM 1
HOro KIIEHTOM MOXIIMBOCTI, III0 OTPUMaHUM
aJIBOKaTOM FOHOpAp BPaxOBY€E pe3yabTaT 3a YMOBH,
110 BiH HE € 3a00pOHEHUM Yy (paHIly3bKOMY IpaBi
yrojor quota litis.

[Tynkt 3 cratti 10 3akoHy mpo mnpodecii
aZiBOKaTa pO3pI3HS€ JBa JOTOBIPHUX CHOCOOY
BHU3HAYCHHS BUHATOPOJM a/IBOKaTa: BUHAropoja 3a
BUKOHaHI po0OOTHM 1 JOJAaTKOBY BHHAropojy B
3QJIEKHOCTI Bl OTPUMAHOTO pe3yiabTaTy abo
Ha/IaHUX MOCHYT.

Bunaropony B 3ayie’HOCTI BiJ] pe3yJbTarTy,
no cux mip yacto 3BaHe Pacte de Quota litis,
TIYMAuuThCSl SK TIOCTYNKAa KIIEHTOM YacTUHU
(BimcoTka) cyMmu, SIKy BiH OTpUMAE B pe3yJbTaTi
CYAOBOTO IIpolEeCy, Ha KOpPHCTb aJBOKaTa. Y

BUIIAJKy MPOTrpally Mpolecy aJABOKAT PUBHUKYE HE
OTPUMATH BUHATOPOJY.

Takum umHOM, 3akoH Big 10 mumus 1991 p
npuiimae Pacte de Quota litis, orosonrytouu 10orosip
PO BHUHAropoJly B 3aJIeKHOCTI BiJ OTPUMaHHS
pe3yabTaTy MOXJIMBAM. TPOT€ Taka Haroja
TPAIUISETHCS YAaCTKOBOI, OCKUIbKM 3aKOH HaKaszye
JOJJATKOBUH XapakTep Takoi BUHArOpoau 3a Bij-
HOCIHHS J0 BHMHAropoJud 3a BHUKOHaHI poOOTH
(mocmyru).  bBynp-sike  BU3HAHHSA  BHUHArOPOIH
BUKIIIOUHO B 3aJISKHOCTI BiJl CyJJOBOI'O pe3yJIbTaTy
3aboponseThes, K 1 Pacte de Quota litis B uuctomy
BUIJISI/II. OCTAHHIN MOXe OyTH 3aCTOCOBAHUU JIMIIIE
y BUTJISAI TooBHEHHS [16].

BcranoBnenns «erfolgshonorare»
(roHopapiB  ycmixy ISl aIBOKaTiB)  CTPOTO
3a0opoHeHo B HimewyuwmHi. pa3oM 3 THM, SKIIO
IOPUIMYHI TIOCIYTHM HAJAlOThCS 32 CTaBKaMH,
BCTQHOBJICHUMHU 3aKOHOM, TO B pa3l BUTpally
JIOITYCKAETHCSI MOXKIIUBICTD Y3TOJDKEHHSI CTOPOHAMHU
TaK 3BaHOI mpemii (Hampukiaja, B MoJBiHHOMY abo
MOTPIfHOMY pO3Mipi BiJ BCTaHOBIEHHUX 3aKOHOM
craBok) [17].

BucHoBkn. HeBusHayeHiCTh  IHCTUTYTY
TOHOpapy YCHIXY B CBITI CTABUTH MEPe]] FOPUIUIHOIO
Ta TOJITHYHOIO CIUJIBHOTOO B YKpaiHl JOCUTH
Oararo mnuTaHb. 3BHUYaiHO, Oepyuu 10 YyBaru
MEXaHI3M «TOHOpapy YCHiXy» B CBITI, Ji€¢ BIH
3aKpIIUIGHUH Ha 3aKOHOJAaBUOMY piBHI. AJjie He
BapTto 3a0yBatu, npo Te, mo CIHIA, Kanana,
@panHuiss Ta  iH.  MalOTh  30BCIM  1HIIY
BHYTPILIHBOJIEP’)KABHY CUTYAIlII0 CbOTOJHI. YKpaiHa
3HaXOAMThCA Ha cTadii pedopMyBaHHS CHCTEMHU
MpaBOCyAlsl, A0 SKOi Ha KOHCTUTYLIHHOMY pIBHI
BITHECEHO 1HCTUTYT aJBokKaTypu. HamioHansHe
3aKOHOJABCTBO  HE3aJEKHOI YKpaiHu Halidye
menmie 30 pokiB. B Toil wac, konm y 3ragaHux
Jiep’KaB HE3aJeKHICTb Ta CYBEPEHITET ICHYE BKe
noHan 200 pokiB.

Takum umHOM, 3ragyBaHa IlocraHoBa
BepxoBHoro Cyny, sik yOadaeThcsi, HE MOCTaBHJIA
Kparnky B AHMCKYCIl IIOJ0 TIEPCIIEKTHB PO3BHTKY
BOTO0 IHCTUTYTY B VYKpaiHi, HaTOMICTh cTaja
TOYKOIO BIUTIKY JJISI TIEPEOCMHCIICHHS HWOTO PO,
ajpke  OCTaHHE  CJIOBO  3alMIIAEThCS 3@
3aKOHOJIABIIEM.
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