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This working paper will discuss the growing need for law students and researchers to develop, and
to keep honing, specific skills to understand complex and increasingly frequent transnational
phenomena in environmental law. The paper will then focus on three inter-related methodological
challenges: comparison, empirics, and interdisciplinarity. These considerations will lead to a
reflection on the nature of collaboration and research ethics, as well as on common constraints
arising from research funding opportunities. In exploring these challenges, the paper builds upon
the methodological insights from a 5-year collaborative and comparative research project on the
legal concept of fair and equitable benefit-sharing (BENELEX)' at different regulatory and
geographical sites.” The BENELEX project provided a practical understanding of the need for
reflexivity and accountability for researchers interested in transnational environmental law
phenomena, as well as an opportunity to collaboratively develop a transnational environmental law
research project and carry it out through embedded peer-learning and supportive peer-review.

Section 1: The complexities of transnational environmental law

A key concern facing transnational environmental lawyers is that of unpacking and gaining a
deeper understanding of the ‘multilevel governance context in which contemporary environmental
law unfolds’.> Bosselmann has highlighted that environmental law is conceptually different from
other areas of law in two regards: first, it is not merely a piece of the ‘legal cake’, but rather an
element which ‘brings texture and flavour’ to an entire legal system (consider for instance the
project of mainstreaming environmental protection across other sectors,” and the incredibly broad
objective of environmental law, spanning the commons, including both human and non-human
environments); second, the subjects of environmental law are all of us, as opposed to particular
segments of society. Private individuals — be it as citizens, taxpayers, professions, consumers, car
drivers or private persons — as well as other legal persons, such as private and public institutions,
corporations, and NGOs, are affected. We all have environmental duties, which in turn impacts on
the rights and duties covered by other legal fields, and vice versa.” When returning to the idea of
studying multilevel governance from a transnational perspective, it quickly becomes clear that the
transnational legal researcher must address, as well as question, what constitutes these ‘levels’,
and in doing so move beyond the monist and statist approach to understanding law that focuses on
high-level politics, to also explore the ways that law and normative rules are negotiated, adopted
and used by relevant actors across sectors, including across the private and public ‘spheres’.

Reflecting upon this complex imagery of what makes up the setting of transnational
environmental law illuminates the limitations inherent in adopting a positivist, statist and
hierarchical approach to legal research, as seeking the unification of principles and standards,
often through abstraction, in diverse spaces (be they geographical, cultural, sectoral). Such
approaches fail to adequately capture the intricate and multifaceted nature of transnational legal
constellations, and provide poor baselines for future action. This is especially true as non-state
actors and institutions are gaining a larger role in influencing the development of environmental
policy, be it through participation at international negotiations, or by claiming regulatory authority
of their own.® What’s more, from critical justice perspectives,” focusing on the consolidation of
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universal principles and standards risks ignoring the diversity of actors, values and knowledges
historically left at the margins of negotiations or public/private-driven action, yet whose work and
contributions could be crucial for progressive action on the ground.®

Furthermore, transnational environmental lawyers face the specific complexity of global law —
the ‘pattern of heavily overlapping, mutually connected and openly extended institutions, norms
and processes’ that have, in Neil Walker’s words, ‘global reach’ and a global justification.”” As a
result, Walker emphasized that lawyers find themselves ‘somewhere between settled doctrine and
an aspirational approach’:'’ they engage not only in an epistemic but also in an advocacy
endeavour, identifying ‘patterns of normative development [that] may be anticipated and
pursued,”’’ with the aim of addressing the perceived limits of certain areas of international law
through ‘a more selective reading of its sources and areas of impact.’'

All these complexities characterizing transnational and global environmental law have been
experienced in the BENELEX project. Fair and equitable benefit-sharing is quintessentially a
multi-level concept at the interface of public and private law: it entails complex and creative links
between different areas of international law,"> a dynamic web of national laws of provider and
user countries and contractual arrangements between private parties feeding into a system of
internationally recognized certificates,'* and the respect for the customary laws of indigenous
peoples and local communities at all these regulatory levels.'” The BENELEX project, therefore,
was designed to address both high-level politics to analyse transnational environmental law
questions in multiple fora where public international law on benefit-sharing was developed,
reviewed or refined,'® and local negotiations around benefit-sharing by different non-State actors
(indigenous peoples, NGOs, private companies, local governments). Throughout the design and
implementation phases of the project, BENELEX researchers were faced with questions about the
environmental justice dimensions of their work,'” as well as their role as advocates in addition to
scholars.

Section 2: Comparative legal methods
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One methodological approach to tackle the complexities of transnational environmental law is the
use and further development of comparative legal methods. This section thus discusses whether
settled methods and long-standing methodological debates in comparative law that focus on
transnational law are apt to addressing current questions emerging from the scholarships in
transnational environmental law."®

Comparative law has featured a wealth of methodological debates that have not yet been fully
drawn upon in the context of environmental legal scholarship.'” Specifically for present purposes,
the comparative legal method has been refined to apply in different ways to different levels of
regulation "because it consciously detaches itself from the limits set by the legal system of the
nation-State ...it dismisses borders from the viewpoint of knowledge production."® Comparative
lawyers have also dealt in depth with the risk of over-reliance on ‘western’ models®' and the need to
engage in empirical research (discussed below).””* Comparative legal methods, therefore, already
provide a wide-ranging methodological toolkit, and an extensive body of scholarly reflection on
methodology, that can support transnational environmental lawyers in better understanding legal
diversity both in terms of local influences and emerging global patterns.”® In fact, comparative
lawyers largely see methodology as open-ended: dependent on a specific purpose,** experimental,*
"enduringly risky"*® and “always limited to some extent."”’ So comparative law offers the
transnational environmental lawyer a process that necessarily (and usefully) entails: openly coming
to terms with challenges, systematically recognizing risks and limitations, and purposely framing a
research project around these challenges, risks and limitations.”® Other than feeling daunted, the
researcher can find inspiration in this frank and accountability-centred approach to dealing with the
complexity of transnational environmental law and embrace the flexibility it allows for engaging in
a process of understanding and appreciating mutual interdependence.”’

Against this backdrop, the BENELEX project chose to engage with the comparative law notion of
norm diffusion®” in order to better understand the mutual interactions between different levels of
legal ordering (which are not necessarily static or clearly defined) at different geographical levels,
including soft law, transnational law and the customary law of indigenous peoples and local
communities.’' It focused on the results of cross-level transfers and reciprocal influences, emerging
in formal, informal, semi-formal or mixed configurations over a continuous and often lengthy
process as the result of interactions between a variety of State and non-State actors (including the
private sector, NGOs, individuals and communities, activists and lobbyists, as well as teachers and
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researchers).”” The choice also permitted the BENELEX project to rely, as Twining suggested, on
the concepts and approaches to the study of norm diffusion in the social sciences, in order to
understand the role of the behavior, perceptions and interactions of different actors in particular
contexts, as well as the paths through which a legal concept and legal practices may spread outside
of the law or spread from the bottom up.”® For one thing, this allowed BENELEX researchers to
become aware of possible bias, such as the assumption that the diffusion of benefit-sharing was due
to it being a ‘desirable, progressive or innovative’ norm.>* In addition, it allowed the BENELEX
team to identify ‘a significant (but little explored) areas of convergence in the legal, sociological
and international relations literatures on norm diffusion’ and on that basis to appreciate the
importance of the role of different actors, of active and passive pathways of diffusion, and the role
of framing.” The project was then able to build on these points of contact to suggest opportunities
to integrate the understanding of actors and institutional channels for norm diffusion that may fall at
different points between continuums flowing from formal to informal mechanisms, active to passive
legal instruments and actors, and paths of diffusion between top-down and bottom-up (or indeed
horizontal). The project further underscored the need to bring together the knowledge of legal
scholars to account for how the law works as an agent of normative diffusion in and of itself, with
sociological and international relations accounts of diffusion that tend to halt at the point of
adoption and look to the next site to which a norm will diffuse. Bringing these areas of scholarship
in conversation with one another permitted to consider norm diffusion as phenomenon that takes on
different shapes and continues to develop in different ways over time, also as a consequence of the
adoption of legal instruments and their influence on other law-making processes at different levels
or in different contexts.

Section 3: Empirical legal research

Another methodological approach to complexity is empirical research. The introductory article of
the very first edition of the Transnational Environmental Law Journal, invites researchers to study
“law-in-action”, making the point that although rules themselves are important, the way that they
are adopted and influence daily governance and decision-making processes is crucial for
understanding law within its broader setting. This section will assess progress in empirical
environmental legal research and the degree to which it has addressed transnational issues. It will
then identify methodological questions that emerge with specific regard to transnational
environmental law.

Empirical research methods are used widely across the social sciences. There is a growing
recognition that these approaches can unearth and aid in dealing with the complex nature of law
and the legal as it exists and interacts across scales and sectors. As a result, a significant
development in legal scholarship over the past couple of decades has been the rise in empirical
legal research, to some largely associated with socio-legal research.’® A recent study, however,
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suggests that on empirical research related to environmental law in particular is lagging behind in
this trend, and that the approach is still in its infancy.’’

Traditional legal scholarship stems from doctrinal research, or ‘black-letter law’, which largely
focuses on the law as a self-contained and self-sustaining set of principles and values, deriving
from legal texts and judicial decisions, which the traditional legal scholar draws on in seeking
order, rationality and theoretical cohesion.”® A second, more recent tradition in legal scholarship
stemming from the late 1960’s explores law as part of society, linking legal research back to
concerns in political science and sociology, exploring law as a cause of societal change (be it
good or bad).*” This ‘law in context’ approach, alongside other critical theories of law — realism,
critical legal theories, feminism and postcolonial studies — has sought to ‘demystify the positivist
mentality of neutrality in the law’.*" Instead, by treating law as an inherently societal
phenomenon, complex in its forms and structures, in the ways that it is created, used and the way
that it interacts with other rules and normative structures in society (be it scalar, sectoral,
institutional, etc.), critical scholars have illustrated that law cannot be amoral or apolitical simply
in the sense that it represents a dominant view.*' Ultimately, what becomes clear is that any one
dominant approach to studying the law would be incomplete in telling us what the law is, or what
it does — law, as any social phenomenon or occurrence, can be perceived from a multitude of
perspectives and angles,* and studied by drawing upon a multitude of information — through an
exploration of its texts, engagement with its actors, studying its implementation through policy
and public decision-making, by observing ‘legal’ processes and the way that normative rules
produce and shape space, value and meaning, and how this in turn influences the actions of
people, institutions and groups in society.*’

Empirical legal studies have provided a response to scholars of comparative legal studies and
legal pluralism, the latter stemming from legal anthropology, ** that have criticised the traditional
legal school for seeking superior universal status for legal rules, promoting State-focused
approaches to legal understanding, and for essentialising law itself in a reductionist manner,
failing to address the increasing hybridisation of norms and legal systems through globalisation,
and ignoring the pluralities within and between legal systems in favour of uniformity and order.*
Critical scholars in particular encourage lawyers to reflect deeply and critically on the relationship
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between law and gender, social class, ethnicity, geopolitics, international economics, and other
relations of power.*

Thus, empirical research methods are gaining traction as those most appropriate in helping us
tease out and deepen our understanding of law and the legal as it operates in society (whether
addressing it within, beyond or between national borders).”” What makes research empirical is
that it is grounded on the observation of the world through data collected by the researcher.*® Of
course, the practice of research is seldom as binary as presented through categorisation, and most
studies draw on both doctrinal and empirical research methods, merely treating the different sets
of data (black-letter law and empirical research findings) as complementary on the whole.*

As new actors, such as indigenous peoples, private companies, NGOs, bilateral donors and
international advisors, are coming into play (whether central to processes or kept at the margins),
power dynamics are shifting, which influences the ways that laws are negotiated and adopted. An
exercise of ‘mapping out’ legal sources™ could take place through dialogue with relevant actors,
and the mapper should themselves walk through legal spaces in order to ensure that the map
adequately reflects the experiences of people and groups involved. Within these mapping projects,
a pluralistic understanding of law and the power of normative structures would allow to reflect
upon the relation between legal regimes within multilevel governance, and provides a good
backdrop against which researchers can begin unpacking the ‘life’ of transnational law — from its
negotiation, to the ways in which it is adopted and given meaning both within the ‘formal’ legal
system, but also the way it comes to play a role in society more broadly.

Empirical research, especially when grounded in qualitative approaches such as ethnography and
informed by interpretivist epistemologies’ (for instance legal pluralism) understanding of law and
power,”' could provide a good foundation for researchers interested in unpacking the meaning and
practice of transnational environmental law. The growing body of institutional ethnography for
instance addresses several of these aspects, and illustrates a way for scholars to study “law in
action”. In drawing on a range of ethnographic methods (grounded upon the principle of
immersion into a given space), a number of studies have explored the inner workings and
decision-making processes of global institutions,”” and the ways that international legal rules and
policies are adopted and interpreted within a unique legal culture, at times going further to explore
the ways that they are used and given meaning by certain actors within specific cases.” These
studies provide an opportunity to reconsider the ‘life of law’ and legal processes, providing
opportunities to bring empirical research findings into conversation with doctrinal and legal
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theory research, with the hopes of establishing a sustained dialogue between these two sometimes
rather distinct fields of legal research. They help illustrate the benefits of adopting empirical
methods, coupled with a pluralistic understanding of law and the power of normative structures in
understanding the relation between legal rules and regimes under multilevel governance. Such
studies can help lay the foundations upon which researchers can begin unpacking the ‘life’ of
transnational law — from the adoption of a norm under a legal system, to the ways in which it is
adopted and given meaning both within the ‘formal’ legal system, including the ways that it
comes to play a role in society more broadly, influencing actors and institutions across sectors.

The BENELEX project sought to investigate legal spaces at local, national and regional levels,
placing emphasis on the local dimensions of empirical case studies and their relevance both for
the interpretation of international legal developments, and to better understand the influence of
local actors on international law-making. One way to make these connections was to rely on
researchers’ direct observation and networking in multilateral meetings convened under
international environmental agreements, particularly the Convention on Biological Diversity.>
Another way was to understand how community protocols were negotiated, revised and used by
communities in their interactions with outside actors.®> A third, complementary way was to
contrast the findings from the first two streams of research with a discourse analysis of the
decisions adopted under the Convention on Biological Diversity.”® These multi-level and multi-
method observation of legal interpretation and influences on law-making provided insights that
fed into the research process, even if not in the research design, contributing to a pluralistic
understanding of law, normative structures, as well as attributions and negotiations of meaning —
discussed in Section 4. While the BENELEX project did not engage in legal ethnography due to
the decision to move beyond a single-case approach (which is a common trade-off in comparative
approaches), the team took a grounded and flexible approach in the case studies, putting empirical
findings in conversation with doctrinal legal work, as well as social science research on the role of
power in the negotiations of community protocols and among national, regional and local sources
of authority as well as between community members. This approach was meant to work towards
the accountability-centred approach mentioned at the start of this paper, and to provide a basis for
future legal ethnography in this area.

Section 3: Inter-disciplinary research (and inter-disciplinary research design)

The previous sections exploring comparative legal methods and empirical approaches have already
hinted at the importance of inter-disciplinarity, pointing to the comparative law debates and ‘law in
context’ tradition that link legal concerns to those of political science and sociology. This section
will discuss how informing legal research with other disciplines and their associated methods and
theories helps to deepen the understanding of law and legal discourse within its broader societal,
historical, political, cultural (etc.) context.”’
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A great deal of literature discusses multi- and inter-disciplinarity, but for the purposes of
transnational environmental law, the key motivation for inter- and multi-disciplinarity is that
international law as a process implicitly recognizes that legal norms must change behavior.”® On the
one hand, multi-disciplinary work approaches an area of study from different perspectives, placing
these in parallel to provide a fuller picture of the phenomenon in question. Multi-disciplinary work
may thus be best placed to describe studies of the same phenomenon from a variety of more
disparate disciplines, for example law and engineering. On the other hand, an inter-disciplinary
approach’® moves beyond the presentation of a phenomenon from different disciplinary
perspectives, and aims instead to infuse research within a home discipline with the insights and
approaches of other, complementary disciplines with a view to identifying the blindspots of one
discipline through the lens of the other and address such blindspots with the help of the other
discipline. Within the BENELEX project, and in much other research on transnational
environmental law, inter-disciplinary research is about constructively critical collaboration between
linked disciplines. And within the BENELEX project it has been a progressive path from multi-
disciplinarity to inter-disciplinarity along a continuum. While researchers from different disciplines
published work within their own discipline that had been significantly enriched by the insights,
critiques and findings arising from the research under the other discipline, there was not sufficient
time to develop joint publications to bring more deeply together the results of the critical
collaboration between the different disciplines. In addition, the project did not allow time, resources
or methodologies to move towards transdisciplinarity with a view to integrating traditional
knowledge and traditional knowledge holders into the shaping and conduct of the research, but that
certainly remains a key objective for any transnational environmental law that involves indigenous
peoples’ issues, customary laws and perspectives.®’

Nevertheless, the BENELEX project featured discussions on interdisciplinary research design that
have gradually shifted from relatively narrow questions on methodology and method to the
necessary links with broader questions of ontology and epistemology.®' These considerations can be
of relevance to other transnatioanl environmental law researchers. Paying attention to choices in
these areas is crucial, and inter-disciplinary to the extent that reasoning about these points explicitly
(at least to ourselves as researchers) is a good research design practice that is common to all social
sciences. Beginning research by posing these questions forces proper attention to be paid and —
hopefully — opens research up to disconcerting ideas about what constitutes appropriate data, or
information, about the phenomenon under study. In other words, following research design steps
that are common to all social sciences opens work up to contributions and perspectives — as well as
methods — more easily met with in disciplines outside our own. This is crucial for transnational
environmental law, as classical doctrinal approaches may not be the most adept tools to identify and
understand transnational environmental law phenomena. This is not in any way to claim that
traditional legal sources and methods are not needed, but rather that traditional legal sources need to
be brought into conversation with and challenged by other sources that emerge as powerful factors
in transnational environmental law, and that traditional legal methods (notably legal interpretation)
should be accompanied by methods from other disciplines to get the broadest and more nuanced
possible picture of (often fast-changing or surprising) transnational environmental law phenomena.
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The research design process common to the social sciences can thus lead legal scholars to a more
nuanced understanding of legal sources and to embrace new or renewed methods: notwithstanding
the variety of legal questions to answer and aims to fulfill, the initial steps in the research design are
likely to be shared by many transnational environmental law scholars, even where they may not be
made explicit in the work eventually published, because they force researchers to be more rigorous
in defining our objects of study and what in the world can tell us about that object. Considering at
the outset questions of ontology and epistemology opens up the question of methodology to input
from other disciplines.

The first step in research design in the social sciences is to pose questions about ontology.
Fundamental disagreements between social scientists generally stem from ontological questions —
that is about how we see the world, which in turn frames what we understand to be ‘scientific’
knowledge (epistemology) and what constitutes the right kind of information for us to acquire
knowledge (methodology). Hughes, cited in Moses and Knutsen (4) sums up the importance of
posing ourselves these basic questions.

‘Every research tool or procedure is inextricably embedded in commitments to particular
versions of the world and to knowing that world. To use a questionnaire, to use an attitude
scale, to take the role of a participant observer, to select a random sample, to measure rates
of population growth, and so on, is to be involved in conceptions of the world which allow
these instruments to be used for the purposes conceived. No technique or method of
investigation (and this is as true of the natural sciences as it is of the social) is self-
validating: its effectiveness, i.e. its very status as a research instrument making the world
tractable to investigation, is, from a philosophical point of view, ultimately dependent on
epistemological justifications.’

The main difference identified in ontologies in the social sciences is between objectivism and
constructivism. Simply put, an objectivist ontology will see the social world as composed of
objective ‘things’ with their own reality and meaning, that can be observed in the world and
studied. Constructivist ontologies, on the other hand, view the social world as meaningful only to
the extent that meaning is assigned by social actors, usually in interaction. Social objects mean what
we decide they mean, and there is not fixed ‘truth’ to be discovered. Ontological starting points thus
have clear effects on how we study the social world. They tend — though this is not always the case
- to be linked with certain epistemologies. Most commonly, objectivist ontologies correspond with
positivist epistemologies, while constructivism leads us to interpretivist approaches. While
positivist studies may lead to design research geared to the discovery of more or less universal
‘rules’ and patterns, interpretivist approaches — rooted in a less fixed view of social phenomena —
will see meaning as contextually bound and located in social interaction. In our research project, we
wanted to investigate the emerging norm of benefit-sharing — a still unsettled legal concept in
whose progressive development at both international and local levels we were interested. Given this
research interest, the starting point for the BENELEX project was constructivist as benefit-sharing
was understood to still be very much ‘under construction’ in interactions between many different
actors, and in many different spheres. Benefit-sharing was under discussion, for example, in a
number of international treaty bodies. It was also being discussed by many local communities
across the world, sometimes in connection with international legal developments and sometimes in
complete isolation from them. The BENELEX project therefore focused on the interpretation of
different legal sources on benefit-sharing through a corresponding constructivist view of the law.
An interpretivist epistemology became equally relevant — the meaning of benefit-sharing was
contained in these discussions. While this approach was by no means the ‘right’ or only way to
study benefit-sharing, it was a helpful way to answer research questions about benefit-sharing at
different regulatory levels, in different geographical sites, at a certain point in time. If a norm



stabilizes, its content becomes more fixed and traditionally codified, then an objectivist and
positivist approach would be more appropriate.

Choices in terms of ontology and epistemology were a necessary step to couch decisions on
methodology and, eventually, methods.”> Methodology is distinct from methods — Moses and
Knutsen provide a simple but effective analogy here: if methods are tools, methodology is the
toolbox. The question researchers must pose themselves on methodology, they argue, is more or
less the following: given my view of the world surrounding this particular research object
(ontology) and my corresponding idea of what knowledge about this object is (epistemology), what
is the best way of acquiring that knowledge?®> BENELEX research questions about benefit-sharing
had drawn attention to social interactions in a variety of arenas, so the methodology was thus based
on considerations of how best to acquire knowledge of these interactions.

A key part of constructing the methodology, in addition to a return to the basics of ontology and
epistemology, was then attention to questions of operationalization. This refers to thinking
seriously about what sources can inform researchers most accurately about their research objects.
Often, this part of research design is not subjected to a great deal of thought, as sources appear clear
and unambiguous. However, taking a constructivist approach means acknowledging that meaning is
not fixed — it is built in interaction. Relevant information may come from more fixed sites of
meaning such as legal texts, but it will also be contained in less fixed sites — such as discussions
between people, and non-legal interpretations of the law in less formal texts. Attention to the social
realm also led BENELEX researchers to consider interactions at different levels — not only the
international arenas where high-level discussions took place, but discussions among indigenous and
local communities on the ground, but also in national and international debates —in understanding
how a legal norm was framed and implemented.®* Traditional legal approaches were only partly
suited to the study of discussions of benefit-sharing in treaty bodies and in the areas traditionally
used by local communities, as the two levels (and many other levels in between) were
interdependent. The BENELEX project thus looked to other social scientific disciplines, and
political sociology in particular, to combine with a legal methodology. A series of comparative case
studies drawing on sociological methods was designed to address the local level, using unstructured
and semi-structured interviews as well as participant observation. These studies then informed and
directed aspects of legal studies of transnational environmental law. The findings were also used to
guide sociological research on the presence of key themes for local communities at the international
level, using discourse and frame analysis.®’

Following these research design steps aided BENELEX researchers first to be explicit to themselves
about a constructivist starting point. This in turn led their attention to questions of epistemology,
methodology and operationalization, which helped in designing research geared to investigating
how law was interpreted and the agency of a range of actors. The methodology and methods were
thus explicitly designed to allow us to acquire knowledge of actors’ perceptions of the law,
including non-legal interpretations and framings made at the local level. This focus on framing
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meant that the BENELEX project produced work not only on the complex legal field surrounding
questions of benefit-sharing, but also on views of benefit-sharing at local levels that often had little
to do with the international norm itself but were rooted in longer local traditions, including those
about the management of commons.®® Another useful consequence of a constructivist starting point
was attention to lay interpretations of legal texts, particularly ‘softer’ texts such as voluntary
guidelines and codes of practices. The significance of language for those that are not legal experts —
including members of local communities — was thus considered within the BENELEX project as a
valid element of framing and interpretation beyond stricter legal considerations. Overall, following
this research design thought process, one common in the social sciences, though less so in law, can
be useful for scholars of transnational environmental law more generally. As an emerging and
constantly changing field, it will certainly benefit from research designs that are also able to study
the field beyond the realm of formal legal artefacts. In particular, attention to framing, beyond a
classic formal approach to legal interpretation, can allow transnational environmental lawyers to
unpack the different meanings attributed to a legal norm in different locations by different actors.
Attention to frames offers two advantages to transnational environmental lawyers. First, it tackles
blind spots vis-a-vis the role of politics and agency. Second, it supports a more dynamic and non-
hierarchical understanding of norm diffusion as local frames that may clash with understandings
codified at the international level but could eventually contribute to an alteration of such
international framings.®” This may ultimately allow to discover that the process of constant
renegotiation or redefinition®® across different international, transnational and local scenarios may
be affected by power imbalances and strategic (or potentially empty) uses of international norms.

Section 4. Research ethics and funding

The final, yet arguably most important aspect of any research methodology, including the type of
collaborative inter-disciplinary methodology we explored earlier, is the ethical framework adopted
by the researcher. The history of research provides ample examples of instances in which the
interests of those researched were treated as secondary to those of the researcher. What must be
remembered is that research can be an alienating experience for many, and without reflexivity and
flexibility exercised by the researcher, research endeavors will struggle to address relevant issues.
Within law in particular, perhaps due to its positivist tradition steeped in the belief of objectivity
and rationality on behalf of the researcher, we are seldom instructed, let alone trained, to think
about the implications of our research from an ethical perspective. Most university ethics
procedures, even those relating to the humanities and social sciences, are based upon the biomedical
model, which prove ill-equipped to adequately address social science research in both practical and
philosophical terms.® Research ethics is usually treated as of secondary importance, something of a
tick-box exercise that comes at the end of research planning. But incorporating ethical thinking into
the early stages of a research project starting from questions of ontology onwards can help set
researchers up for conducting more meaningful research.

As mentioned above, research can be an alienating experience, and one that has brought with it
. . 70 . .. .
severe consequences to several groups in society.”” The perceived distinction between ‘experts’ and
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the general public works to reinforce an artificial divide between those holding certain types of
knowledge and training, further entrenching constructed epistemological and ontological
hierarchies, positioning researchers as those best equipped to determine knowledge gaps and
priorities. This has prompted critical scholars to call for a renewed engagement and reflection upon
the role of ethics in research projects. For instance, indigenous scholars and communities are calling
for the decolonization of research processes, articulating their own research agenda and
methodologies.”' This includes demanding that research concerning indigenous issues emanates
from the needs and concerns of the affected groups, and the dissemination, or ‘giving back’ of
research findings amongst the communities in an appropriate and meaningful way, and requires the
non-indigenous researcher to commit to a process of reflecting on their positioning within the
broader research agenda.”” With regards to this latter point, emphasis is placed on the researcher
vis-a-vis those with whom they are conducting their research to understand and acknowledge their
privileged positioning within historical and contemporary power hierarchies, and to actively
“dismantle colonial constructs” by challenging beliefs, biases, prejudices and assumptions within
the academy.” Whether one is exploring issues affecting indigenous groups or not, these are
important aspects that all researchers across the disciplines should take into consideration if they are
serious about ensuring that their research agenda remains in line with societal needs (be it local,
domestic, or across borders).

Furthermore, as was said above, the traditional ethical framework found in university ethics
committee boardrooms has its roots in biomedical models based upon the principle of ‘do no harm’.
This leads to ethical reviews being grounded in a utilitarian and consequentialist approach (least
harm to the greatest number). Despite critical insights from social scientists, a shift is yet to occur.
This means that there are limited checks and balances in place which incentivizes researchers to go
‘above and beyond’ that required by university ethics committees, even though merely passing
these institutional checks does not mean that one has fulfilled ethical codes established elsewhere.’
Depending on one’s training, there is a risk that these important matters are neglected. To counter
this, Vermeylen and Clark propose a framework founded upon Levinas’ research ethics. Most
importantly, this requires an open-ended approach to ethics in the field — ‘ethical sensibilities
cannot be anticipated; they emerge only through encounters in the field’”” — and an adjustment of
research methodologies and practices to reflect calls for this by research participants.”® This relates
very much to the point made above regarding reflexivity on behalf of the researcher. In practice this
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means opening up early opportunities for dialogue between researchers and people in the field who
will have insight into where research may be appropriately targeted and action-oriented. According
to this approach, ethics is a matter of process, as opposed to a one-off box-ticking exercise, and
requires regular reflection on research aims, questions, with the researcher remaining open to
adjusting these as the work progresses. This also requires the researcher to remain sensitive to
existing power dynamics and relations, for instance in interview settings, consent forms,
remunerations in exchange for contributions, etc. and work actively to counter these through their
own practices.

This iterative approach to research and ethics also opens up questions about how far this is possible
under the majority of current research fund rules. Many funders of legal and political research
provide relatively short-term funding that may not be appropriate for this kind of iterative, risky,
multi-level research. The constraints dictated by funding conditions, including the prior
development and approval of methodologies, also warrant a fresh look given the arguments outlined
here and in more in-depth critiques.”” The limitations imposed by many funding rules are placed in
yet sharper relief where the aim is to develop a research partnership to meet a group’s needs and
effectively involve them in co-development according to their views and procedures’®.

Section 5: Concluding remarks on collaborative research

In this paper, we drew on the experiences of the BENELEX project to discuss various
methodological challenges posed by transnational environmental law, namely comparative legal
methods, empirical legal research, inter-disciplinarity and research ethics. The complexity of
transnational environmental law calls for an innovative and high-risk combination of methodologies
that may be quite dauting for the researcher. The BENELEX project sought to manage such
complexity and high risks through collaborative research. This concluding section will discuss how
collaborative approaches may enrich studies of transnational environmental law by informing the
research design process in particular. We discuss collaboration, and peer-learning, further in the
conclusions to this paper.

Achieving credible comparative, empirical and inter-disciplinary research often requires scholars to
engage in close and long-term collaborations. While the infusions of different disciplines could be
achieved by study alone, the BENELEX team found that collaboration was better suited to deal
more confidently with the demands on individual researchers, as well as to nourish more creative
approaches for individuals and the team as a whole. The collaborative approach developed under
the BENELEX project entailed embedded peer-learning and peer-review. Comparative legal
methods, collaborative inter-disciplinary work, and the need for reflexivity around questions of
ethics and power — all of these can be better informed and achieved by opening individual work and
working methods to cross-fertilization, while still acknowledging individual researchers’ distinctive
voice (through, for instance, individual publications where researchers systematically acknowledge
how they drew on the comments and research of other researchers in the team, but also have the
opportunity to distinguish their own findings and distance themselves from other researchers’
insights that they disagree with, in whole or in part). During research design processes and the acts
of research, peer-learning provided a supportive path towards inter-disciplinarity, with researchers
from different disciplines explaining to others the tenets of their own disciplines and key findings
from their own literature reviews with a view to bringing up to speed with current debates in their
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disciplines the team members from other disciplines. Peer-learning in the early stages may take up
some time, but it can be fruitful by ensuring researchers pose themselves fundamental questions
about what they want to research, and how to gather the most suitable types of information. Peer-
learning is not a one-way process, but two- or multiple-way: all of those in a group of scholars
engaged in peer-learning will be richer for it. In the BENELEX project, legal methods and data
brought a new dimension to the legal research work by the political sociology researcher, and vice
versa. During empirical research, for instance the skills and approaches honed by the legal
researchers were invaluable to the political sociology researcher in understanding the workings and
rationale for that working under international treaty bodies, as well as the legal framework
surrounding (limiting or supporting) local communities on the ground. Conversely, the skills and
approaches honed by the political sociology researcher were invaluable to the legal researchers in
understanding power dynamics in the negotiations and encapsulated in the texts agreed upon under
international treaty body, as well as power dynamics around and within communities, and the
importance of politics at different levels for local communities.

Together with peer-learning, supportive peer-review comes into play as an embedded collaborative
approach to transnational environmental law research. Peer-review is of course normal practice in
academic work. However, the kind of peer-review system developed in the BENELEX project was
in line with collaboration both within and between disciplines. For one, it was very early peer-
review: peer-review of paper outlines, of blog posts that sketched the need for certain research
directions, and of early-stage work-in progress. Second, peer-review can sometimes be rather
combative (particularly when anonymous and publication is our immediate goal). Instead, we
suggest open and constructive — collaborative — peer review. This approach means taking seriously
the idea that others’ research can enrich your own and to that end, engage in a dialogue with the
peer-reviewer: rather than simply defending your thesis, you are being supported in reflexivity and
you can also challenge your peer-reviewer in his/her own standpoints. Again, this may be more time
consuming, but it also leads to a scholarly culture of supporting researchers that take on high-risk
endeavors (such as comparative, empirical and inter-disciplinary projects). It may mean no longer
fitting neatly into a disciplinary box — or at least not always fitting into the same disciplinary box.
Significantly, it may also help in making legal scholarship more understandable and relevant to
other disciplines. So it can help build a more rounded, accessible and self-reflexive body of
knowledge about transnational environmental law, and identify where and how law can do better.



