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Abstract

Fair and equitable benefit-sharing is emerginganous areas of international environmental
law (biodiversity, oceans, climate change, watodfand agriculture), as well as in
international processes on human rights and caopaaountability. Benefit-sharing seeks
to fairly and equitably allocate economic as wslkacio-cultural and environmental
advantages arising from the conservation and szdibs use of natural resources, or from
their regulation, among different stakeholders.vitbistanding mounting evidence that
benefit-sharing is emerging in different areasnééiinational law, varying understandings of
the concept are articulated and no systematic stisgyisses its evolution and diffusion. This
paper proposes norm diffusion as a lens for unaledstg how fair and equitable benefit-
sharing is articulated in different sites, and dgses mechanisms, frames and actors in an
interdisciplinary perspective by drawing on litena& from sociology, international relations
and law. A model for mapping norm diffusion in andynic way, considering whether actors,
mechanisms and paths are active or passive, famialormal, top-down, bottom-up or
horizontal is proposed. Framing is discussed asalrto understanding the content and
embeddedness of a norm. The article uncovers wmag<dimilarities in work on norm
diffusion across the disciplines considered, afiécts on the value of an interdisciplinary
approach that encourages legal scholars to cortsid@mplications of power structures in
the diffusion of law, while the nuances of legabledge may lead other social scientists to
revisit accepted findings on norm diffusion. Andapth understanding of how benefit-
sharing is diffusing is argued to be an indispdessbep before an informed assessment of its
potential to promote the protection and sustainab&of natural resources in a fair and
equitable manner in the face of power asymmetries.

Keywords
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An interdisciplinary model for mapping the normative diffusion

of fair and equitable benefit-sharing

Dr. Louisa Parks, University of Lincoln (School®bcial and Political Sciences)

Prof. Elisa Morgera, University of Edinburgh (SchobLaw)
Introduction

Attention to the idea of fair and equitable bensfiaring has increased in recent years
following its inclusion in various areas of intetiomal environmental law (biodiversity,
oceans, climate change, water, food and agricyltagewell as in international processes on
human rights and corporate accountability. Howemergenerally accepted definition of fair
and equitable benefit-sharing exists, partly dutgheofact that no systematic study discusses
its evolution and diffusion in different sites ohternational law, nor its practical
implementation in actual cases. Building on a cphea framework that teases out inter-State,
intra-State and transnational dimensions of besefiring and takes international law as its
starting point, this contribution proposes an idigeiplinary approach to the study of benefit-
sharing in different normative and regulatory saeslifferent territorial levels by drawing on
the literatures on norm diffusion in law, intereial relations and sociology. In so doing, the
paper offers an original insight into the oftenaged points of contact among these
disciplinary approaches, as well as arguing tht an interdisciplinary approach can provide
a methodological solution to fill these gaps in litkerature. We do not pretend to present an
exhaustive review of all the literature in theselds, but highlight why the lens of norm
diffusion allows a holistic interdisciplinary inviggation of the legal norm of benefit-sharing.
Nor do we aspire to any normative evaluation ofgbtential of benefit-sharing in the race to
protect natural resources in a fair and equitakd@mer here. Indeed, we argue that no such
evaluation is possible without an investigation piag the different framings of the concept

of benefit-sharing and their political motivatiossd implications.

1The authors are grateful to Elsa Tsioumani and Asm&avaresi (BENELEX researchers), the members of
the BENELEX advisory board, participants in thetBh International Studies Association Workshop on
Normative and Ideational Trends in Global Enviromtaé Politics (University of Sheffield, 16-17 Octab
2014) as well as Elizabeth Bomberg, Sikina Jinmeh@imon Obendorf, for their inputs and exchangiel@ds
on previous versions.
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Before discussing norm diffusion in depth, someifitations on what we understand by
norms and the basic tenets of fair and equitabhefitesharing. Across the social sciences,
norms are essentially understood as notions tHatedappropriate behavior. Providing some
guide as to behavior distinguishes a norm from aengeneral idea. In the disciplines of
particular interest here, norms may inform indiatwr organizational behavior for
sociologists and State behavior for scholars a@rivdtional relations. In law, and particularly
in international law, there have been debates astd constitutes a legal norm, particularly
when a norm is non legally binding. Clear-cut distions are notoriously difficult to draw as
legally binding norms in international environmdnieav are often not attached to formal
sanctions, while soft-law norms may be quite effety attached to informal monitoring or
even sanctioning systems and may evolve into hardh& over time (Shelton 2000). As
benefit-sharing is found both in international tregand increasingly in soft-law instruments,
we will rely on Brunnée and Toope's explanationt thiading legal norms 'emerge from
patterns of expectation developed through coorddhdiscussions and actions of states in a
given issue-areas' in the context of regimes #watlve along a continuum from dialogue and
sharing of information to more defined frameworisdooperation to binding norms in a more
precisely legal sense (1997, 31). Our purposeeietare to understand where benefit-sharing
currently lies along that continuum in differentdpas a norm that has been argued is emerging
as ‘an imperative policy choice enforced by intéioraal law’ (McCool 2012, 4).

Replying to that question implies, first of alladfying how fair and equitable benefit-sharing
is defined. Though it has been subject to significeormative elaboration in different areas of
international law and can in the most general séesanderstood as the fair and equitable
distribution of benefits arising from the use otural resources among State and non-State
actors, there is no single definition of benefitsshg. The difficulty lies in identifying the basis
on which benefits should be shared as well asrdiffeunderstandings of what a benefit is and
who the beneficiaries should be. Based on empisitalies, Wynberg and Hauck note that the
term is may denote ‘a new way of approaching natasmurce management and spreading the
costs and benefits of using and conserving ecasygstid their resources across actors’ (2014,
6). Based on a preliminary study of internationavieonmental law, the spirit of benefit-
sharing as it appears in its most developed formagably in the Convention on Biological
Diversity and its Nagoya Protocol on Access anddiieisharing, concerns equity in ensuring

environmental sustainability. Fair and equitabledig-sharing refers not only to the act of
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sharing benefits, but also to the processes leddimtgcisions about how to exploit natural
resources and share benefits. Prior informed careseh participatory processes about what
benefits should be shared and how are thereby grassed in this understanding. In addition,
we understand benefit-sharing as a norm that engasathe allocation of economic, as well
as socio-cultural and environmentadyantages arising from the conservation and sustainable
use of natural resources, or from their regulatath a view to facilitating cooperation among
different stakeholders (Morgera 2014).

The importance of investigating how benefit-shaiigm@volving in current practice can thus
be ascribed to itpromise. To paraphrase Laurie, the norm holds the prorafs@irness
because - though vague in content and timeframe raises expectations that perceived
injustices related to the use of natural resouceesbe directly addressed not only as objects
of regulation and cooperation, but also as emboudlisngf community interests and rights, and
as such can motivate participation by differenkeskelders (2005). Its emphasis on benefits or
advantageshat derive from environmental protection, managanand regulation offer a
perspective for the potential reconciliation of gmting State and community interests and as
an attractive basis for cooperation and partnersifip it emerges in international
environmental law, benefit-sharing appears to targeneficiaries that are vulnerable
(developing countries, or indigenous peoples amall@ommunities in all countries) and
assume that benefits will ultimately impact humaalllpeing positively Korgera 2014) If
fairness allows participation by a range of stalkdérs, then equity should allow specific
benefit-sharing scenarios to reflétifferent understandings of justice’ (Simm 20095;20).

That saidpenefit-sharing can be used as a semantic stighasger for harmful practices, as a
superficial means to garner social acceptabilitycertain natural resource developments or
regulations, and even to rubber-stamp inequitatderen-participatory outcomes that benefit
‘stronger’ parties (rich countries, powerful foreigwvestors) (e.g. Schwartz 2009, 438).
investigation of how benefit-sharing is working practice, as well as its manifestations in

international law, is thus also required in thisspective.

Reflecting on how to investigate conceptualizatiohbenefit-sharing in practice brings us to
a consideration of scope. Though the clearest g#ibas of the norm are found in
international law, benefit-sharing is embodied awblves in (for example) national law,

private-law contracts, corporate codes of respdmsdonduct, protocols developed by
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indigenous peoples or local communities, eligipiliequirements for international funding,
and project-specific guidelines. All of these mayé and have had influence on the diffusion
of benefit-sharing in international law, and soma&ymlso be considered forms of "informal”
international law-makingRauwelyn, Wessel, and Wouters, 2D1zor this reason, we argue
that only a dynamic interdisciplinary study invgsting fair and equitable benefit-sharing
along different paths ranging from top-down (defonis originating in international law) to
bottom-up (definitions originating in, for exampt®mmunity practices), alongside the varied
actors and mechanisms (including the differentrimsents in which benefit-sharing is
embodied and their politics) involved, can provide comprehensive picture needed for any

true evaluation.

In order to investigate benefit-sharing, we propasepproach based in norm diffusion. The
study of norm diffusion grew within the social swes precisely in order to understand how
norms travel across different sites and become dddakin various contexts (or not), as well
as how norms are interpreted or framed, and thesral different actors in both. The rest of
the article discusses norm diffusion accordinghe following section focuses on logics,
mechanisms, paths and actors in diffusion, andeptes model allowing specific examples of
benefit-sharing in international law to be desalibecording to these. A section discussing the
role of framing then reflects on how we may evadule embeddedness of norms. Rather than
attempting any exhaustive review, we will presesriaepts and discussions from a range of
social scientific disciplines focusing on law, sgogy and international relatiohthat together
may form a coherent whole to guide an investigatidrbenefit-sharing. We order these
reflections by considering benefit-sharing in itder-State, intra-State and transnational
dimensions. We also provide examples of how théseuslsions can be applied to explain
benefit-sharing in different sites. Our conclusiavi highlight the insights that can already

be brought to bear from sociological and internalaelations approaches to norm diffusion

2 This proposal may also contribute to the methodoldglaboration of a global environmental law
perspective. Defined by Yang and Percival as ‘#te§legal principles developed by national, intgional
and transnational environmental regulatory systenpsotect the environment and manage natural ressu
(2009, 36), global environmental law calls for aalgsis that encompasses a range of both StatState-
actors. The interdisciplinary approach we adopictvidraws on literature focusing on just such ayeaof
actors and assumes this kind of complexity, aksatfiis research agenda. See Morgera (2014) for-depth
discussion of all issues presented briefly in thieoduction.
3 While other disciplines (such as anthropology, ecoics, cultural geography) may also bring usefsights
to such an endeavor, we contend that importantcéspethe diffusion of benefit-sharing are pohti¢§Nelson
2010, Wynberg and Hauck 2014).
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on a legal study of benefit-sharing and vice velsmssed on the preliminary research we
introduce here. We also note an underlying convergen the central paths in each of the
disciplinary literatures discussed — a point thdtlsato ever more frequent calls for

interdisciplinary research on the law.

Logics, Mechanisms, Paths and Actors in the Diffusin of Benefit-Sharing

A clear point of departure for a study of fair aeglitable benefit-sharing is to reflect loow

the norm has come to be taken up in such a vadettgifferent locations — that is on
mechanisms of diffusion. The following discussiasfsnorm diffusion (on mechanisms,
framing and actors) are shaped by three dimenstbesinter-State (benefit-sharing among
States), intra-State (benefit-sharing within Sgatesd transnational. A few words to expand
on this are in order. Among States, benefit-shadaig be seen as a tool that contributes to
reaching consensus between developed and developingries by rewarding the latter's
efforts in addressing environmental challengescamdributing to global public goods through
inter-State exchanges such as payments, informatianng, financial solidarity, technology
transfer and capacity building. Within States, bigrsharing can be seen as a tool to contribute
to the respect by governments and by business topermaf the human rights of indigenous
peoples and local communities in the conservasastainable use and regulation of natural
resources, by rewarding communities for their stelglaip of their traditional lands and natural
resources through payments for ecosystem senpeest-sharing, recognition of traditional
tenure and practices, joint ventures and job aeafMorgera 2014). Examples of the
transnational dimension of benefit-sharing incluohder-State benefit-sharing systems
established by international treaties that are aipmralized through private-law contractual
negotiations; or inter-State benefit-sharing areangnts that ultimately channel benefits
directly to indigenous peoples or local communitieeough an international mechanism
(Morgera 2014). Another transnational instance ehdjit-sharing is represented by
community protocols, which operate through theratBon of international law, national law
and the customary law of indigenous peoples andl loommunities.These are written
documents in which indigenous peoples and local nconities articulate their values,
traditional practices and customary law concereimgronmental stewardship, based upon the
protection afforded to them by international enmim@ntal and human rights law, including on
benefit-sharing (Morgera and Tsioumani 2010). Weirreto reflect on examples of the

diffusion of benefit-sharing through some of thpsactices at the end of this section.
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These different dimensions serve to illustraterimge of potential paths along which the norm
of benefit-sharing may travel — from the top dothe bottom up or indeed horizontally. The
most familiar terrain in law is horizontal and tdpwn scenarios, where the focus is how ‘one
legal order influences another in some signifiegay’ (Twining 2005, 14). Following Twining
(ibid), the concept of norm diffusion is considengatticularly apt to better understand the
relations and mutual interactions between diffedemels of legal ordering (which are not
necessarily static or clearly defined) of humaratiehs at different geographical levels.
However, traditionally legal literature has relied a ‘naive’ or ‘country and western’ model
focusing on the transplantation of law from develdpo developing countries (ibid, 203-5).
Recent scholarship has moved away from an excldsimgs on national laws towards an
understanding of the infinite varieties of the llegapressions of human experience, (e.qg.
Menski 2006), notably by turning to the wider sbsi@iences in a bid to capture how law is
socially and politically rooted (e.g. Reinmann 2D12 other words, attention is turning to
bottom up and horizontal paths of diffusion andltdggcs and mechanisms that underpin them.
Where legal scholarship identifies the need to stigate other paths (and mechanisms) of
diffusion, the tendency is to borrow concepts frother disciplines. Westbrook (2006), for
instance, sketches four scenarios in terms of nmsims of diffusion:imperium, that is
authority imposed by a sovereign (reflecting asilasystem of sovereign states as understood
in realist theories of international relationfsghion, which denotes a legal system that changes
according to what is perceived to be modern (thierges as key in both sociological and
constructivist international relations, see belombat is perceived as modern is not necessarily
the most efficient rule or normyystem, where globalization is posited as an entirely new
system that is slowly generating and creating aehbwedy of norms (recalling some core
arguments of Hardt and NegriBmpire (2000), as well as cosmopolitan discussions of
international relations — the Westphalian Statéesyss replaced in this scenario); and finally
tribe, where law is deterritorialized and travels witlopke rather than being attached to any
one State or other polity. The latter, as Westbruderves, recalls literature on democracy as
by the people (2006), that is emanating from people rather th&tate.

It is thefashion scenario that comes to fore in discussions of maiffasion in sociology and
international relations. Both, it is interestingnote, have witnessed somewhat similar lines of

development, moving away from research explainimfugion through efficiency and
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rationality (akin to the assumptions of superiofityining (2004) finds implicit in the legal
literature on transplantation). In the sociologittdrature, DiMaggio and Powell’s classic
work on institutional isomorphism (1983) demongsathat organizational change is better
explained with reference to a ‘logic of appropnegss’ (normative concerns) rather than a
‘logic of consequences’ (efficiency concerns). Jamty, in the international relations
literature, Checkel (2005) observes that Statesteggic calculations, rooted in a logic of
consequences may, over time, become internalizetlaanorm’s reproduction will thus be
rooted in a logic of appropriateness. In a secaethaio, States or their agents adopt a role
seen to be appropriate in order to simplify their taskisether or not any internalization has
taken place. Finally, in a scenario of normativasson, State agents will ‘actively and
reflectively internalize new understandings of aypiateness’ (Checkel 2005, 812). They are,
in other wordsgconvinced that the new norm is right. There is then some eosiss over the
logic of norm diffusion, which acknowledges the tpié paths along which norms may

diffuse, as opposed to a clear top-down path.

How exactly may norms diffuse along other paths,the intra-State, inter-State and
transnational dimensions of benefit-sharing? Heeeb&gin to overlap with the necessary
discussion ofactors. For the intra-State dimension, sociological litarat provides useful
discussions on social networks as links betweemaraad macro levels. Djelic (2004), for
example, distinguishes between in-group and brigigetworks. The first is dense, closely knit
and potentially exclusive, while the second is @aand contains peripheral members from
different networks. Peripheral in-group members aeanbers of bridging networks facilitate
diffusion, since they involve those with overlappinetwork memberships. Through these
contacts, both communicate norms arising in one@ro another: Guiraudon (2000), for
example, shows that such processes are at workeintrnsnational diffusion of norms
concerning foreigners’ rights. These views helpniinate how norms may be diffused and
adopted through overlapping social network membjessh

In his succinct literature overview, Gilardi (20I®)tes that interdependence lies at the core of
international relations, which focus on interactidietween States (and thus is relevant for the
inter-State dimension discussed above), makingsthey of norm diffusion implicit to the

field. Explicit analyses, on the other hand, amae recent development and concentrate on

the logics behind mechanisms of diffusion rathantthe shape of networks that might allow
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diffusion. Some discussions can be identified iea Bnglish School's central concept of
‘international society’, which sees internationatiety as ‘a social contract among societies
themselves each constituted by their own sociatraoti though subject to very different
constraints and logics (Buzan 2014, 13). Normsthus constitutive of how this society
functions. Work in the English School stops shdrdiscussing norms in a methodological
view, however (ibid). Practical discussions of thannels through which diffusion takes place
are found in international relations, and echo @ogical work, for example in Keck and
Sikkink’s (1998) work on transnational advocacywmks. At this point in the discussion, we
can identify significant points of contact among #elected disciplines: scenarios or logics of
norm diffusion in line with Westbrook’s imperiumadhion, globalization and tribe — with
fashion forming the focus of substantive discussiosociology and international relations,
and thus perhaps a more likely candidate when exagithe diffusion of benefit-sharing —
while social networks at varying territorial levétsm the channels for norm diffusion. It can
thus be suggested that sociological literature osgfully inform explanations of diffusion in
intra-State benefit-sharing, while internationdtens (and foreign policy analysis) literature
adds to the understandings of inter-State benlefitisg. Both may inform transnational

diffusion.

Across the social scientific literature, the rolebmth laws and actors are recognized in
processes of norm diffusion. In the majority ofdetiterature, the emphasis is clearly on the
former: the law is seen as the agent of norm ddfusAs already mentioned, more recent
works in comparative law have also included a otitde@ on the norm entrepreneurs active in
such processes, thereby borrowing from other arethe social sciences. Sarfaty, for example,
offers an anthropological perspective on the stafiyhe interplay between international,
national, and local norms. In particular, her etimaphic study of how norms are translated at
local level in the Pimicikamak Cree Nation in Caaanto newly developed indigenous law
serves to develop a modellefal mediation where ‘a process of negotiation among multiple
normative commitments and legal entities’ takes@land ‘local actors play an important role
in shaping how international norms become interedliwithin their communities’ (2007,
444).

A range of actors are considered in sociologicatkwan norm diffusion. Given that we

understand the diffusion and definition of bensfikring (discussed below) as an inherently
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political process however, the most useful workdor focus here is on political sociology. In
this field, scholars refer to collective actorsgaug from institutional bodies to NGOs or social
movements, and indeed the networks that grow wahohbetween these (Soule 2004), as well
as key individuals. Institutional channels in goét sociology refer to less formal routes than
those considered in international relations, sitn@ediscipline focuses on societal power in
relation to the State, and includes work on th&uerfce of lobbying (by business and social
groups alike) and protest (e.g. Giugni et al 1989)well as via the media (Snow and Benford
2009), or indeed through theorization, which mayealdiffusion by linking disparate actors
and providing motivations for adoption (Strang aidyer 1993). A similar story exists in
constructivist international relations accountfemeéng to norm entrepreneurs which may be
individuals, NGOs, State actors, etc. (e.g. Finmenamd Sikkink 1998, Towns 2012, Zwingel
2012), and indeed in foreign policy analysis wdde gxample Mingst’s linkage actors (e.g.
1995).

In line with this discussion, we consider the astMGOs, international organizations, key
individuals etc.) and laws relevant to the diffusimf benefit-sharing to exist somewhere on a
continuum between formal (either formal law suctaasnternational treaty or a formal actor
such as an international organization) and infor(e#ther international soft law or even
informal law? or an informal actor such as an NGO). The nuabcesght to bear by legal
scholars on the different legal instruments théiué@mce norm diffusion are generally not
systematically explored in social sciences andesgrt one of the reasons for pursuing the
proposed interdisciplinary approach. This crosshogitclassification allows us to reflect on
the scenarios outlined by Westbrook discussed aaogdased in different logics. To take an
example, the most formal expressions of law, sgch @eaty obligation can be placed within
the imperium scenario, while more informal law, Iswas a corporate social responsibility

agreement can be read within the fashion scemario).

It is also important to consider that diffusion aarcur actively or passively in terms of the
efforts of actors or laws involved. Here the poltisociology literature on social movements

and diffusion is particularly instructive, notinggt active diffusion may be sought by actors in

4 See discussion in the introduction.

5 Formal actors will generally be those with somerfar official role — a mandate to negotiate on bebih
State for example, while informal actors may be NG@d the like.
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movements, or may happen in a more passive — aagionally undesirable — manner through
external channels such as the media (Snow and BeR0®9). Active diffusion is seen to take
place when a frame is considered useful to bothigsainvolved, and follows either a
hierarchical form (akin to the imperium scenario)yagoroximal form (mimicry — akin to the
fashion scenario) (Soule 2004). As to how actoosged in active and passive diffusion, Snow
and Benford (2009) propose thadciprocation occurs when both the transmitter and the
adopter of norms actively take an interest in tfee@ss. Where only the adopter takes an active
interest, adaptation takes place, whilsaccommodation describes the opposite situation.
Contagion, finally, describes diffusion between two passaeeors. The latter is perhaps more
accurately described in what Djelic (2008) labelsa@dernization approach, where similar
norms are adopted as the result of common problacesl by actors in world, rather than as
diffusion. Nevertheless, we take account of thissgality in order to avoid assuming that
diffusion necessarily applies to any one examplestigated in our account of benefit-sharing.
Similarly, legal instruments may also work moreiady (e.g. setting deadlines, providing
funding, outlining sanctions for non-compliancepassively (e.g. setting out examples of best

practice).

To summarize once more before introducing some plesof different scenarios of the
diffusion of benefit-sharing, actors and instituib channels ranging from formal to informal
effect diffusion in manners that range from activgassive. In different combinations, these
may fit with the different scenarios or logics afrm diffusion discussed above. Finally, we
have described paths of diffusion as taking placta oontinuum from top-down to bottom-up,
including a mid-point describing horizontal diffasi (between international organizations,
between States, or across different and simultaneuultilateral negotiations, for example).
All of these combinations may occur at differenteés and locations in the story of the diffusion
of benefit-sharing. In this vein it is worth notitigat most studies of norm diffusion — regardless
of discipline — are retrospective. Benefit-sharioig the contrary, is a norm we see as currently
diffusing in environmental law. While the norm ixdd and established in some areas of
international law, it is much less so in other are& model that allows the consideration of
different scenarios of norm diffusion in differenstances where the norm is appearing is thus
necessary, and is facilitated by classifying exam@allong the three criteria discussed. These
examples can also be considered at different poirise, showing the evolution of diffusion

along these different criteria and capturing thaadyic implicit in norm diffusion. Figure 1
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shows the potential of this interdisciplinary urstanding of diffusion, which integrates the

nuances present in law with the political consitlers tied to actors.

BBN) STAGE 2,
®

@ DEEP SEABEAD MINING

UN-REDD STAGE 2
BCP STAGE 2 (e}

TOP DOWN /
CLIMATE FINANCE . BOTTOM UP

BBNJ STAGE 1 UN-REDD STAGE 1

x

BCP STAGE 1 FORMAL/INFORMAL

——— [¢]

PASSIVE/ACTIVE

The cases of diffusion of benefit-sharing showfigare 1 are assigned scores on each axis on
the basis of the in-depth knowledge of each cakkleexperts, and their relative positions.
The aim of the exercise here is to record prelimyimapressions of how each example may be
described in terms of the criteria outlined ratiem to assign measurements intended for use
in any formal method of comparison. At this eatlgge, the exercise nevertheless allows a
demonstration of how a map of the diffusion of Hirsharing could be built up.Each
example is mapped according to the criteria, whtfee¢ of the examples assigned different
points for different stages — thus outlining theayic approach to diffusion. For our purposes,
we define top down as emanating from the intermalidevel, horizontal as diffusion at the
same level, and bottom up as emanating from tred lecel. Formal is characterized as formal

law or a formal actor (with well recognized powewpile informal is fixed as informal law or

¢ Qur strategy for assigning scores is in line witktlods seeking to quantify qualitative materiamaly
fuzzy-set qualitative comparative analysis (e.dirfgider and Wagemann 2012). The model built hemélco
thus form the basis of both qualitative reflectiamsl comparisons, or allow for a more formal arialysing
the QCA method.
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actors (without well recognized power). Active isfided as extensive and visible work to
promote benefit-sharing, while passive is exengdlifby theorization or take-up via media
channels, as discussed ab&While these characterizations are admittedly sitip) as for
instance the discussion of legally binding, soft arformal law is fraught with conceptual and
technical difficulties that are not fully capturledre, they are proposed as a starting point for a
dialogue between lawyers and social scientistsrtiat allow them to reflect more critically
on their respective approaches to norm diffusiothelight of points of contact among, and

different foci of, their respective disciplines.

The example provided of a case of informal, actimd horizontal diffusion, where action has
been taken to follow a norm within a logic of apmiateness, and thus the fashion scenario, is
represented by the first stage of the UN-REDD Rarogne (UN-REDD) standards. These
standards build on international human rights ldve, Convention on Biological Diversity
(CBD) and its relevant decisions in relation to iemvmental and social impact of REDD+
activities, which include references to benefitsgia In this first stage, which led to the
adoption of the standards, the process was soméwbanal: it was done by an informal law-
making body that is not an international organ@ati but a consortium of different
international organizations (though it is more fatitihan, say, an NGO), the mandate of which
provided for a human rights-based approach bundidcontain an obligation to refer to the
CBD specifically. It was on the active side of #eale since the actor concerned had to pick
and choose the standards, and horizontal in thithtthe CBD (the transmitter) and the UN-
REDD programme (the adopter) are international émdin its second stage, after the UN-
REDD standards were adopted, while levels of agtaund formality remain equal, we judge
the path of diffusion as moving towards top downg¢e the new international standards are

now affecting understandings and practices of beskéaring on the ground.

A case of increasingly formal, active and top-dogifiusion, where actors pushed for the
inclusion of benefit-sharing in the negotiationaofiew agreement despite no legal mandate is
that of the efforts by the Group of developing doies (G77) to initiate negotiations for a new
implementing agreement under the UN Conventionhen ltaw of the Sea (UNCLOS) to
address benefit-sharing from the use of marine tgemnesources in areas beyond national

7 This strategy is in line with methods seeking tamfify qualitative material along scales, suchuzzy-set
gualitative comparative analysis (e.g. Schneider\&iagemann 2012).
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jurisdiction (BBNJ). During stage 1, we deem thése to be mid-way between formal and
informal, since developing States acted within raiernational process of debate, but not of
formal negotiations (namely, an "informal workingogp" under the aegis of the General
Assembly that convened over 10 years). They are digthe active scale given their creative
efforts to include benefit-sharing on the agenda develop its content in that context, and
horizontal as these States were active acrosslglanalltilateral processes in developing
benefit-sharing in relation to the deep seas. &gest2, with negotiations launched, the score
reflects this more formal process, with a highgelef activity as all parties seek to influence
the outcome, and the path becoming top down aseosns has been reached on the legally

binding nature of the future international instrurht® be adopted.

The possibility of independent or entirely ‘passiadoption should not, as discussed, be
dismissed out of hand. One instance reflecting rpasave diffusion (through a formal, top-

down process) can be identified in the future md@ional regulations on benefit-sharing from
mining in the deep seabed, to be adopted by teenational Seabed Authority. No actors need
to actively promote the further development of th@®rms, as this action is specifically
mandated in a treaty - UNCLOS. This is an exampléa® imperium scenario, in a logic of

consequences, but cannot be considered entiretjvpas a dynamic view — since there was
active will behind the original inclusion of suchrandate in the treaty. Another example of
passive diffusion, this time informal and horizdnts the case of the benefit-sharing
requirements adopted in the context of internationéiatives on climate finance. These

requirements were not mandated by any internatims&aument, but appear instead to have
been adopted because of the practices of simitarsfcSome activity is thus present, but not

at the levels seen in other examples.

The final example in figure 1 is the case of comityupiocultural protocols (BCPs, discussed
above) as an embodiment of a specific communitgwy of culturally appropriate benefit-
sharing At the point labeled BCP stage 1, we see prafens on community protocols by
grassroots actors on the sidelines of intergoventah@egotiations at the international level,
and the work of local-level practitioners who swembed in convincing regional groups to

include them in official negotiating positions (Bleatte 2014). Thus there is a high score for

8 Adaptation Fund Environmental and Social Polidy1 2 see Savaresi (2014).
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the informal nature of the process (though NGOsrecegnized by the international bodies
involved, they are not equal to negotiators), alanhy high score for the active and multi-level
nature of the work, and a bottom up path is assigA¢ the point labeled BCP stage 2,
community protocols were recognized in the texaafew international treaty, the Nagoya
Protocol to the CBD. As a result, governments segtoimplement the treaty will likely push
for the use of community protocols at local leveia a variety of actors and institutional
channels. There is likely to be pressure from abmwecommunities to both codify their
understandings of benefit-sharing in community g@eots, and to adapt local norms to
international standards that may be exogenousgypreted by governments or outsiders (as
Sarfaty (2007, 482) cautions). The scores thus nmwards the formal end of the scale, with
a reduction in the active score and a move tow#rdstop down path. Though this is a
speculative case, it is particularly useful as malestration of our call for the need to capture
the dynamic nature of norm diffusion. No matter hdetailed a picture we gain from this
exercise, however, it does not inform us about ¢wmial elements: the content of the norm
being diffused (and how similar that content isoasrcases) and the degree to which a norm is
embedded.

The importance of framing in norm diffusion

The legal and (constructivist) international redas literatures have both begun to explore
framing and its role in diffusion in recent yedgince the roots of framing may be argued to
lie with sociology, we begin the discussion themd #ocus on political sociological studies of

social movements, particularly rich in work on fiaghand diffusion.

Frames as a concept are often identified with Erv@offman, and defined as keys used to
emphasize certain aspects of situations: a frama particular definitionis in charge of a
situation’ (Gamson 1985, 616). Thus, actors (amnes)aframe issues in order to attach
characteristics and definitions to them. Frameasbate blame, outline alternative paths and
means of achieving goals, and thus interpret sgamte — whether of a person, event, symbol
or norm. This is clearly a social constructionisplanation, implying that framing requires
meaning work: ‘meanings do not automatically omurnalty attach themselves to the objects,
events, or experiences we encounter, but oftere,amstead, through interactively based
interpretive processes’ (Snow 2004, 384). As muchdknowledged in the legal literature
dealing with diffusion briefly discussed earlier €&fbrook 2006 and Sarfaty 2007). Benford
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and Snow (2000) provide useful categories for metean framing workarticulation, that is,
‘the connection and alignment of events and expeeg so that they hang together in a
relatively unified and compelling fashion’ (623); amplification, stressing the importance of
certain issues, events, or beliefs in order tosiase salienc&alience, orresonance, is in turn
what causes frames to be taken up by other a¢t@me qualities affecting resonance include
frame makers (their credibility), frame receivetse(r beliefs and values) and the frame itself
(cultural compatibility, consistency and relevan¢@phnston and Noakes 2005, 12-16).
Though the terminology varies, essentially simiédlections on framing are found in the other

disciplines of interest here.

This meaning work (as scholars of frames termhtjsttransfers well to international and
transnational scenarios where international nommsegotiated and defined in a concrete local
context (which may also be affected by power imbeds and strategic but empty uses of
international norms). While frames have 'distincrmative and regulatory implications'
according to international lawyers, it is fair tote that their role is 'not always recognized’

(Nollkaemper 2014), underlining the importance miraterdisciplinary approach.

In constructionist international relations, attentito framing has also grown with particular
reference to norm diffusion. Work by Towns (201@&)dses on how the framing of norms itself
effects diffusion, thus bridging the gap to work paths. Since norms are inherently
constitutive of social hierarchies, States peratias ‘lower down’ in a perceived hierarchy
may introduce new norms in a bid to improve th&nding. How a norm is framed is thus
relevant to studies that seek to account for paftdgfusion. Also important is Acharya’s work
on ‘how ideas spread’ (2004), focusing on how nolmesome embedded through their
renegotiation into locally salient forms, labeled ‘¢ocalization’. This also chimes with
Sarfaty’s (2007) work combining legal and anthragid¢al approaches, which emphasizes a
similar role for framing?

While advocating for the recognition of their cussry practices, [the

Pimicikamak Cree Nation] are negotiating the meguaind application of their

local laws. As theyframe and re-frame their claims for national and

international audiences, groups find themselvekihgpwithin and engaging

2 As does Neil Walker’s (2014) work on global law.
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in an intra-group dialogue over the meaning of rtteeiltural norms (454,

emphasis added.)
Attention to such processes is apt to bring paliéiod agency squarely into a study of diffusion,
dictating an investigation of the choices made avigich locally resonant norms a new norm
is ‘grafted’ to. Nevertheless, it should be noteat such incremental change to norms diffusing
is not a guaranteed scenario. Efforts to localiaems may fail, or an existing norm may
become re-labelled with the same name leadingdatgtiversity in understandings of a norm
in different settings. Temporary as such situatimay be, in a dynamic study of a norm as it
diffuses such situations must be accounted foth@nsame spirit within which we argued for
the inclusion of possible ‘passive’ diffusion ear)i Including these possibilities also opens
the study up to contentious framings, for examfollea term benefit-sharing were applied to a
locally relevant definition that clashed with unstandings codified at the international level.
In this vein, Krook and True (2012) highlight tlemsion between ‘a relatively static depiction
of norm content, juxtaposed against a comparatighghamic account of norm creation’ (104).
A discursive approach, they argue, makes up farrttethodological failure to study norms as
constantly evolving instead of static ‘things’. Agghis is in line with framing methodologies
in political sociology (e.g. Parks 2015) and indeath our model. Rather than weaken the
study of norms, Krook and True (2012) argue thsgngibn to this dynamism provides an
explanation for the fact that the most easily agldptorms, quick to diffuse, are inefficient.
Ease of diffusion is thus correlated with the vawss of a norm. This observation sits well
within Finnemore and Sikkink’s (1998) work approachembeddedness or the stages of
diffusion, which also serves to show how our coasations of framing work link first and
foremost with our understandings of active or passliffusion and second with our dynamic
mapping of diffusion through the latter as welldiféerent paths and actors. In an initial stage
of ‘norm emergence,” norm entreprenefwhich may be individuals, NGOs, State actors)etc.
propose a new norm. Given the novelty and thusctiedlenging nature of the new norm,
unconventional methods of promotion or challengaientious framing work) such as protest
are more likely at this stage, clearly linking fiagnwith understandings of norm diffusion as
active (to passive)Protesters (or other actors engaged in meaning )wody appeal to
international norm framings, to local framings,teomational framings - thus linking with the
comments on paths of diffusion. If and when a newmis taken up by enough actasipping
point is reached and therm cascade stage begins. At this point conforming to the mesm

is rewarded and non-compliance punished — in liite & logic of appropriateness or the
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fashion scenario. Finally, thmternalization stage is reached when a norm is no longer
guestioned. This is not necessarily the destingllofiorms, however — norm diffusion is not
inevitable and may well be a lengthy process (iB&Y,). Ultimately, a mapping of the diffusion
of the norm of benefit-sharing as described with ¢éixamples included in figure 1, coupled
with necessary attention to framing and thus eméedess, should allow us to reflect on the
stage at which benefit-sharing finds itself. Alrgathe complexity shown by combining
sociological analysis with the in-depth knowledddegal scholars as to the nuances of the
content, legal weight and evolution of internatiblaav in the few examples presented here
challenges such a sequential view of diffusion haweAs already observed, benefit-sharing
is well established in some areas (biodiversityy eould be considered at tipping point. Yet
whether it is cascading into other areas effectivald in the same guise (such as climate
change and water) remains to be seen. Perhapeediffdages applied across the board mean
we miss important detail in a contemporary accadimorm diffusion that takes into account

multiple processes that diffuse benefit-sharingnaltiple scales.

Other reflections on the overall framing and stafjdiffusion of benefit-sharing can also be
made at this point. Benefit-sharing appears incetfieth ‘framed’ in different ways in different
law-making contexts, and as a way of ‘framing’ tbearch for equitable responses to
environmental challenges, namely by emphasizingnésel to focus on benefits as opposed to
burdens (Morgera 2014). It has been noted thatflhesi@aring provides a ‘social justice frame’
to address questions of environmental managemenC¢{d 2012), seekingo reconcile
competing State and community interests by focuattention on thadvantages that derive
from environmental protection and regulation, thgréacilitating shared understandings of
benefits and allowing cooperation (Sadoff and G@5). In line with the above discussion,
benefit-sharing can be seen asaame forarticulation, in that it connects ideas of equity and
fairness in an arguably ‘unified and compellinghias’ (Benford and Snow 2000, 623); but
also foramplification, as it stresses the positive implications (rathan burdens and costs) of
environmental cooperation in order to make themensatient. Interestingly, the literature on
benefit-sharing already makes explicit referencdraming, but also points to a degree of
confusion in the plethora of frames surroundingdfiéisharing and insufficient rigor in linking

these frames to different notions of justice (MclC2(@il2).

Conclusions — The Value Added of an Interdiscipliney Approach
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As Twining (2004) anticipates, in line with othevio call for interdisciplinarity in law (e.g.
Vick 2004, Bodansky 2015), the sociological anceiinational relations literature on norm
diffusion brings many advantages to legal reseaitcban help understand the role of the
behavior, perceptions and interactions of differtors in particular contexts, as well as the
paths through which a legal concept and legal meximay spread outside of the law. In that
connection, Engelkamp et al (2014) point out thedri® acknowledge the inherently political
nature of studying norms as discourses (since dises are necessarily displaced in these
processes). The attention to actors implicit in amknowledgement of politics may be
particularly useful to avoid neglecting bottom-ugrgpectives in legal research. It may also
foster awareness of bias, such as the assumptralihobjects of diffusion are desirable,
progressive or innovative, or the assumption thaxamples of diffusion of law fit neatly into

a means-end, problem-solving framework (Twining400

The value of an interdisciplinary approach therefiogs in attention to both politics and law,
with the former broadly (though not exclusivelyjaahed to actors and the latter to legal
instruments. Both may be inferred to play a cru@é# in framing. Actors follow certain logics
and choose paths (the direction of diffusion) aadnies for norm diffusion (how a norm is or
is not embedded in a context). The law, howeven, @et in a similar way. Though the
negotiations of law is often considered in the slogjical and international relations literature
we discuss, once in place its nuances and intatpes tend to drop out of the accofhThis

is where the explicit value of interdisciplinarysearch comes in — the knowledge of legal
scholars brings an account of how the law actualtyks into accounts of diffusion that
otherwise halt at the point of adoption and lookh® next site to which a norm will diffuse.
Instead, and as our figure demonstrates, diffusa@&as on different shapes and continues to
develop in different ways over time, also as a egngnce of the adoption of legal instruments
and their influence on other law-making processekfi@rent levels or in different contexts.
To recap on our proposed model for mapping nornfusibn, how different actors and
institutional channels perform norm diffusion majl &t different points between continuums
flowing from formal to informal mechanisms, actiteepassive legal instruments and actors,

and paths of diffusion between either top-down lamitiom-up (or indeed horizontal). We then

10 Thus, although we share with Wiener (2009) thetfwosthat individuals imbue norms with meaning tgh
their expression, we also understand the law, distpwritten expressions of understandings (sudbi@s
cultural community protocols), to have their owrgific meanings that affect norm diffusion and raayually
interact with actors in that respect.
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argued that both actors and the law nfagme benefit-sharing in seeking diffusion.
Amplification is where actors or legal instrumef@stively-passively, formally-informally)
amplify certain aspects of a norm that fit withetimorms or ideas already well embedded in
a context (which could be anything from a villageath international organization) in order to
secure the meaningfulness of the new norm. Thdedsfnay fail, leaving room for the re-
labelling of an existing local norm (and thus theedsification of meaning attached to the
norm) or indeed diffusion in a different directidar example from the local to the international
level. The examples we have briefly presented teré to reflect fair and equitable benefit-
sharing as it is understood in international lawhwio-cultural community protocols offering
a glimpse of how international law can be influehé®m the bottom up. For this reason, our
investigation will also include local-level casaidies, providing examples of how benefit-

sharing is framed on the ground.

The value added of the proposed interdisciplinggreach is, finally, demonstrated by the
areas of convergence uncovered among the threatlites discussed. This is observed in a
shared (though not contemporary) move away frommaptions of the superiority or efficiency
of norms that diffuse towards a logic where normpsead because they are seen to be
appropriate. This is an important consideratioregiow much is unknown about benefit-
sharing - that is, the lack of understanding offtlierange of its promises and pitfalls due to
limited conceptualization and implementati@mpirical research, in effect, has revealed that
benefit-sharing may in practice be a 'disingenwainswin rhetoric' that may helavoid ‘'more
fundamental negotiations over access which is éhéjustice requirement’ (see Matrtin et al
2014, 84). Without more fully understanding theemattion between law and power in the
diffusion of benefit-sharing, which appears to rssitate an integration of legal, sociological
and international relations scholarship, an assesswf the full range of its potential and
pitfalls to promote environmental sustainabilityanfair and equitable manner can only be
partial.
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