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THE HISTORY OF LANDHOLDING IN IRELAND.

BY JOSEPH FISHER, Esq.
FELLOW OF THE ROYAL HISTORICAL SOCIETY.

IN the paper which I read last year upon the History of
Landholding in England, I described the principles which un-
derlie the distribution of land among the aboriginal inhabitants,
the primal occupiers of the soil. It is not necessary that I
should now dwell at much length upon that portion of the
subject. I would, however, refer to two authorities which have
weight in relation to the allotment of lands.

Sir William Blackstone says, vol. ii,, p. 3,—

“ By the law of nature and reason he who first began to use the
land acquired therein a kind of transient possession, that lasted as
long as he was using it and no longer ; or to speak with greater pre-
cision, the 7ig/t of possession continued for the same time as the ac?
of possession lasted. But there is no foundation in nature or natural
law why a set of words upon parchment should convey the dominion
of land ; why a son should have a right to exclude his fellow-crea-
tures from a determinate spot of ground because his father had done
so before him.” '

A more recent writer, Kenelm E. Digby (“History of the
Law of Real Property,” p. 3), says,—

« However its origin is to be accounted for, this idea as to pro-
perty in land is nearly universal in primitive comwmunities. The
land is regarded as the property of the community at large, and indi-
viduals as a general rule have only temporary rights of possession or
enjoyment upon the lands of the community. The land is public
land—ager publicus,—folc-land, or land of the people. Dealing with
folc-land is the most important of the functions of the chief of the
community in time of peace. In dealing with it he always acts, not
as supreme landowner, but as the head of the community, in con-
junction with the leaders of the second rank.”
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THE HISTORY OF LANDHOLDING IN IRELAND. 229

My inquiries—I can hardly call them studies—led me some
years ago to attempt a sketch of the changes in the system of
landholding in the various countries of Europe; since then abler
minds have worked in the same field. As I pursued my in-
quiries I thought the systems fell into groups, and that the
similarity was mainly owing to zace ; identical institutions are
traceable among kindred races. The necessities of humanity
were similarly expressed. Land is the sustainer of life.
In the language of the “Senchus Mor” it is “ perpetual man.”
Hence arose the need of appropriating a portion to every man,
who would otherwise owe his life to him who possessed the
land and supplied him with food.

Time is a solvent ; the increase of population, the division of
labour, the growth of exchange of products,led to some changes.
The necessities of conquest set aside primeval ideas. The
stronger lived upon the labour of the weaker. Invaders carried
their customs with them, and abnormal systems were sub-
merged in the deluge. The same usage will sometimes be
found in two or more countries, but if the matter is followed up
it will be found to proceed from the same cause. The metayer
system of parts of France and Italy is clearly traceable to
the inroads of the Burgundians; they formed two armies,
one of which settled in France, the other in Italy, and under
the name of Hospitalities, or payments from the farming occu-
pants of the conquered lands, exacted a stated annual portion
of the produce of the land ; hence the word mefayer, to measure.

My inquiries led me to group the land systems; there are
the Celtic, the Gothic, some prefer using the term Zeutonic,
but the Teutons were not one of the ancient races; the
Scandinavian, the Sclavonian, the Mongolian or Scythic, and
those of the peninsulas, Turkey, Spain, and Italy, which have
been more frequently overrun than the northern parts of
Europe, and to whose inhabitants older historians apply the
term Scytkic, but the inhabitants of the shores of the Mediter-
ranean should not be confounded with the Scythians of
Northern Asia.

The diffusion of men consequent upon the confusion of
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230 TRANSACTIONS OF THE ROYAL HISTORICAL SOCIETY.

tongues led the sons of Japheth# to settle in Europe, while
those of Shem and Ham took Asia and Africa. The seven
sons of Japheth were Gomer, from whom the Celts are de-
scended ; Magog, the Mongols or Scythians; Madai, the
Sclaves ; Tubal, the Goths; 77ras, the Scandinavians ; Favan
and Mesheck, the inhabitants of the isles of Greece, Turkey,
Italy, and Spain,t who were called Scythians, but must not be
confounded with the Mongols, or Magode, who are traced by
Josephus to Magog.

Some recent writers overlook the most ancient and trust-
worthy of histories, and prefer the writings of Herodotus or
Strabo to those of Moses. The latter are, in my opinion,
more authentic, and tell us that the descendants of Noah
peopled the whole earth. The new theory of develop-
ment, which is pushed very far, not only with regard to the
origin of the human race, but to the origin of institutions,

* Gen. x. 2—5: “The sons of Japheth; Gomer, and Magog, and
Madai, and Javan, and Tubal, and Meshech, and Tiras. And the sons
of Gomer; Ashkenaz, and Riphath, and Togarmah. And the sons of
Javan ; Elishah, and Tarshish, Kittim, and Dodanim. By these were
the isles of the Gentiles divided in their lands; every one after his tongue,
after their families, in their nations.”

1 The Israelites and the Jews continued to apply to the races inhabiting
the shores of the Mediterranean the names of their ancestors. Thus
Isaiah, chap. xxiii., in predicting the fall of Tyre, says, “ Howl, ye ships
of ZTarshisk ; for it is laid waste, so that there is no house, no entering
in from the land of CZittim.” And again, chap. Ixvi. 19, “I will send
those that escape unto the nations, to Zarskish, Pul, and Lud, that draw
the bow, to Zwbal, and Favan, to the isles afar off.” This was
written about 1,700 years after the deluge, but it shows that the Jews of
that day preserved the nomenclature of a bygone age, and attributed the
settlement of the Mediterranean to the sons of Japheth, three of whom are
stated by name in the latter passage. Ezekiel, speaking of Tyre (chap.
xxvii.), writes, ¢ Tarskish was thy merchant by reason of the multitude of
all kinds of riches; with silver, iron, tin, and lead, they traded in thy
fairs. Favan, Tubal, and Mesheck, they were thy merchants: they
traded the persons of men and vessels of brass in thy market. They
of the house of Zogarmar traded in thy fairs with horses and horsemen
and mules. The men of Dedan [Dodanim] were thy merchants ; many
isles were the merchandise of thine hand.”

This content downloaded from 192.75.12.3 on Mon, 27 Jun 2016 07:51:27 UTC
All use subject to http://about.jstor.org/terms



THE HISTORY OF LANDHOLDING IN IRELAND, 231

traces man to the monkey; those who advocate this theory
have never shown when the power of developing monkeys
into men, if it ever existed, ceased. If it existed it would
continue ; and unless they can produce a man-monkey, or a
monkey-man, they fail to prove that a monkey ever developed
into a man, and leave the Biblical narrative intact.

Language and institutions have followed the path of
conquest. Mr. Latham, one of the most painstaking writers
of philology, asks (“ Elements of Philology,” p. 611),—

“Has the Sanskrit reached India from Europe, or have the
Lithuanic, the Slavonic, the Latin, the Greek, and the German,
reached Furope from India? If historical evidence be wanting, the
& priori presumption must be considered. I submit history is silent,
and that the presumptions are in favour of the smaller class having
been deduced from the area of the larger, rather than vice versa.
If so, the sifus of the Sanskrit is on the eastern or south-eastern
frontier of the Lithuanic, and its origin is European.” He adds, “ A
mile is a mile, and a league a league, from whatever end it is measured ;
and it is no further from the Danube to the Indus than from the
Indus to the Danube. . . . The fact of a language being not
only projected, so to say, to another region, but entirely lost in its
own, is anything but unique. There is no English in Germany.
A better example, however, is found in the Magyar of Hungary, of
which no trace is to be found within some 700 miles of its present
area. Yet the Magyar is not twelve hundred years old in Europe.”

The absence of English from Germany, is quite in harmony
with my assertions that the Anglo-Saxons were Scandinavian,
and that there was a complete migration of the Jutes, the
Angles, and the Saxons, from the north of the Elbe into
England, in the fifth and sixth centuries.

Looking at settlements from a philological point of view,
it appears that the use of duplicate words is evidence of
conquest; that such words as omnipotent, almighty,
omniscient, all-seeing, ox, beef, sheep, mutton, bear the impress
of two races, the conqueror and the conquered. Institutions
bear the same imprint, though it is more difficult to separate
their component parts than itis to follow the stream of
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232 TRANSACTIONS OF THE ROYAL HISTORICAL SOCIETY.

language ; but if we could follow back the branch to the
trunk, we should arrive at the point of separation, which
is also the point of union.

Herodotus gives the Celts the large domains of Central
Europe north of the Danube, extending from the Black
Sea to the ocean. There has been a westward movement of
ancient races; the Mongols have possessed themselves of
parts of the land of the Scandinavians and the Sclaves, the
Scandinavians, of some of those of the Celts, the Sclaves have
taken those of the Goths, the Goths have swarmed over into
Celtic possessions, and also into the peninsulas of Italy and
Spain; while the Turks, the only Asiatic rulers in Europe,
have held for several centuries part of the domains of the
Southern Scythians. I have depicted upon maps of Europe
the location of these races, in ancient and in the present time,
and may perhaps publish them and the result of my re-
searches at some future time.

My present task is to deal with that portion of the Celtic
race which settled in Ireland, and where, being out of the high
road of invasion, the ancient institutions remained uneffaced
long after they had disappeared elsewhere. The general
characteristic of the Celts was an unwarlike disposition ;
being the original occupiers of fertile regions, they spread
westward, yet found nothing to war with, hence there was an
absence of any domineering or defensive organization. Their
institutions appear to have been expressed in the cry of
Celtic France at the end of the eighteenth century, “ Equality,
Liberty, Fraternity.” The descendants of Gomer, the parent
of the Celts, broke up into separate families, each governed
by a patriarch; disintegration was followed by integration, the
family grew into the clan, sept, or tribe which was the joint
owner of the land occupied by the progenitor, with a
life possession to each of his descendants. There was a
distinct limitation of the lands to the whole of his descendants,
not to one portion to the detriment of others, each gene-
ration had the power of apportionment for life, and hence a
dissimilarity in the size of the possessions. The lands be-
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THE HISTORY OF LANDHOLDING IN IRELAND. 233

longed to the Commune, the primal owners, but were appor-
tioned to the individuals composing the Commune, according
to their age and worthiness. This arrangement relates, how-
ever, solely to /and which was created for the use of man, and
did not affect chattels, which being the products of each
man’s industry, or the result of his self-denial, were his
property and at his own disposal.

The necessity of combined action for defensive purposes
led to the union of tribes under a common chief, but each
preserved its own leader and usages, and hence arose what is
called “Customary laws.” These were at various times col-
lected and written down, and form the basis of the Brekon
code, from the Brehons or judges who were instructed in and
administered it. The land system is called Zanistry, from the
Tanist, an officer elected to succeed the chieftain, whose main
office was to divide the land of the tribe among the living
members thereof ; he was, in fact, a trustee and heir to the land
of each of the sept or clan, and made such a division as
suited the circumstances of the case. I shall hereafter de-
scribe that process in detail:

Ireland appears to have become known to the Greeks about
200 years B.C.; they gave it the title of “Juveonei;” Casar
calls it “ Hibernia,” and says it was about half the size of
England. Ptolemy gives a map of Ireland, which is superior
in accuracy to that of Scotland. The Belgz had colonized
the eastern coasts of England about two centuries before
Camsar’s invasion. . It is supposed that they settled in Ireland,
where they were called Firbolgs; the Romans called them
Scuti, and the land Scota, by which name it was known in
Europe until the twelfth century.

Hume, who evidently considered the Gauls and Irish were
Celts, writes (Essay xi. vol. ii. p. 463),—

“We are informed by Casar that the Gauls had no fixed property
in land, but that the chieftains, when any death happened in a
family, made a neéw division of all the land among the several
members of the family. This is the custom of Zamistry which so
long prevailed in Ireland.”
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234 TRANSACTIONS OF THE ROYAL HISTORICAL SOCIETY.

Tacitus, who wrote A.D. 78, says of Ireland,—

“The soil and climate, and the disposition and habits of the
people, differ not much from Britain ; the approaches to the country
and its ports are better known through the commercial intercourse
of merchantmen.”

This implies a state greatly in advance of that which pre-
vailed either in Gaul or Britain.

The Psalter of Cashel asserts that Milesius, who had thirty-
two sons, of whom eight arrived in Ireland, landed in that
country 1,300 years before the birth of Christ. Amongst the
successors of the sons of Milesius, were Heber-Heremon and
Ish, and Gadelas, from Gawth Del, a lover of learning ; of
these kings it is said,—

“ A hundred and ninety-seven years complete
The Tuatha ah Danaus, a famous colony
The Irish sceptre swayed.”

The most celebrated of these monarchs was Ollamb Fodhla,
who reigned A.M. 3082. Keating, the historian, says,—

“ He summoned his principal nobility, his Druids, the poets, and
historiographers to meet him in a full assembly at Tara once in every
three years, to revise the body of the established laws, and to change
or correct them as the exigence of affairs required ; in testimony of
this I shall produce the following verses of great antiquity, and to
be found in writings of good authority :—

¢ The learned Ollamb Fodhla first ordained
The great assembly where nobles met,
And priests, and poets, and philosophers,
To make new laws and to correct the old,
And to advance the honour of the country.””

Plowden (“Historical Review of Ireland,” p. 15) thus
describes the assemblage of the Irish chapters in the reign of
Ollamb Fodlah:—

“Under him was instituted the great Fes at Tramor or Tarah,
which was, in fact, a triennial convention of the States or Parliament,
the members of which consisted of Druids and other learned men
who represented the people in that assembly. Thus the monarch
and the provincial and other kings who had the executive power in
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THE HISTORY OF LANDHOLDING IN IRELAND. 235

‘their hands on one side, and the philosophers and priests, together
with the deputies of the people on the other, formed the whole of
the ancient legislature. They particularly devoted themselves to the
examination and settlement of the historical antiquities and annals
of the kingdom; they were rehearsed and privately inspected by a
select committee of the most learned members. When they had
passed the approbation of the assembly they were transcribed
into the authentic chronicle of the nation, which was called the
register or Psalter of Tarah”

The seats of the members of the great council were
indicated by hanging their coats of arms on the wall over
them, thus evincing a complete knowledge of heraldry.

The Brehon Code dates as far back as the reign of Ollamb
‘Fodhla, 850 B.C., and existed unbroken until the invasion of
Henry II, 1171 A.D., a period of over two thousand years. It
continued to be the law of that portion of Ireland not under
English rule until 1603, when it was abolished by resolutions
of the Irish judges. Ollamb Fodhla was a contemporary of
Hezekiah king of Judah. The codification of the Irish laws
took place before the Median kingdom arose, before the
Grecian republics were formed, before Rome was founded.
Being based upon principles of natural justice, and suited to
the requirements of humanity, it survived the fall of these
greater states, and was displaced to make room for a system
which does not possess the same advantages, but gives the
control of the land to a small class, and leaves the mass of
the people to struggle for its possession.

The history of landholding in Ireland possesses an
additional attraction, .it throws light upon the earlier in-
stitutions of the Celtic race. The Irish were not an
unmixed race. The pre-Christian period of Irish history
is marked with traces of an invasion from the Mediter-
ranean, most probably of a Semitic character, and the post-
Christian period has distinct traces of evangelization direct
from Syria. Those problems in stone, the Irish round
towers, which have excited the curiosity and study of so
many learned men, without affording a tangible solution, have
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236 TRANSACTIONS OF THE ROYAL HISTORICAL SOCIETY.

always appeared to me to be of Semitic origin. The poetic
remains of Irish history point to an invasion of Ireland from
Egypt, on the expulsion of the dynasty when “a king arose
who knew not Joseph.” The milder climate of the East
permitted the unroofed existence of the sacred fires, which
in the humid climate of Ireland required some covering ;
the round towers, from their elevation, would display the
sacred gleams to large districts. The introduction of Christi-
anity naturally led to the erection of the church in proximity
to the round tower, and in some cases to its use as a belfry.
The abrasions from the friction of a rope or chain on some
of the window-sills prove that there was a rude adaptation of
an existing edifice to more modern requirements.

The land system of the earlier Irish race is described by
the term TANISTRY. It is derived from the office of the
Tanist, whose duty was to divide the land of the sept or
tribe among the members. The tribe selected the tanist,
who succeeded to the chiefry upon the death of the chief.
I shall have to refer to his mode of election and duties
further on, but it may be convenient to divide the subject
into the following :—

1st. The Tanistry, or Communal.
2nd. The Scandinavian, or Mixed.
3rd. The Norman, or Feudal

4th. The Stuart, or Confiscation.
s5th. The Hanoverian, or Unsettled.
6th. The Present.

PART I.—THE TANISTRY OR COMMUNAL PERIOD.

The term zanistry was applied to a system of landholding
in which the land belonged to the commune while possession
was given to the individual. Ittook its name from the Zanis?,
who was next in point of rank and influence to the chieftain, and
succeeded to the vacant chiefry. He was elected by the sept
or lineage, and was the distributor of its lands. The
Tanistry system, though communal, inasmuch as no man held
the land in severalty, differed in many respects from the
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THE HISTORY OF LANDHOLDING IN IRELAND. 237

village communities of Russia and India. Itapproached very
nearly to that of New Zealand. The ancient Irish law tracts,
to which ‘T shall hereafter call your attention, neither enact
nor describe it. The system appears to have been antecedent
to any written law, and to have been recognised as an existing’
institution in the same way that customs in England prove
common law rights which rest upon the lex non scripta.

The descriptions which we possess of this system are com-
paratively modern, and they are written by strangers, Edmund
Spenser in the reign of Queen Elizabeth, and Sir John Davis
in that of James I. The latter filled the office of attorney-
general, and both looked upon the Irish Tanistry system as
uncouth and barbarous.

The customs of the Irish people, as described by Spenser
and Davis, must have been more or less tinged by the inter-
mixture of Scandinavian, Norman, or feudal ideas, from con-
tact with the Easterlings, the Danes, and the Anglo-Norman
invaders, who had partly occupied or ruled the country for
several hundred years before Spenser. Yet its inherent
vitality, and its thorough adaptation to the wants of humanity,
preserved it intact. The author of “The Faerie Queen”
was an Irish landholder, resident on the borders of the counties
Cork and Waterford. In his “View of Ireland,” he thus
describes the system of Zanistry which existed at that time :—

“There be many wide counties in Ireland which the laws of
England were never established in, nor any acknowledgment of sub-
jection made, and also even those which are subdued and seem to
acknowledge subjection, yet the same Brehon law is practised
amongst themselves by reason that dwelling as they do, whole nations
and septs of the Irish together, without any Englishman among them,
the Irish say that their ancestors had no estate in any lands, seign-
ories, or hereditaments, longer than during their own lives, as they
allege, for all the Irish do hold their land by Zanistry, which is (say
they) no more but personal estate for his lifetime, that is Zaniss, by
reason that he is admitted thereunto by election of the country.

«Tt is a custom among all the Irish that presently after the death
of any of their chief lords or captains they do presently assemble
themselves to a place generally appointed and known unto them, to
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238 TRANSACTIONS OF THE ROYAL HISTORICAL SOCIETY.

choose another in his stead, when they do nominate and elect for the
most part not the eldest son, nor any of the children of the lord
deceased, but the next to him of blood that is the eldest and worthiest,
as commonly the next brother unto him if he have any, or the next
cousin, or so forth, as any elder in that kindred or sept, and then next
to him do they choose the next of the blood to be Zanist, who shall
next succeed himin the said captaincy if he live thereunto.

“ They use to place him that shall be their chieftain upon a stone
always reserved for that purpose, and placed commonly upon a hill,
in some of which I have seen formed and engraven a foot, which
they say is the measure of their first captain’s foot, wherein he stand-
ing receives an oath to preserve all the ancient former customs in-
violable, and to deliver up the succession peaceably to his Zenis?, and
then hath a wand delivered unto him by some whose proper office
that is; after which descending from the stone he turneth himself
round, thrice forward and thrice backward.

“ For when their captain dieth, if the seignory should descend to
his child, and he perhaps an infant, another might peradventure step
in between and thrust him out with a strong hand. The Zanist is
always ready known, if it should happen the captain suddenly to die,
or to be slain in battle, or to be out of the country to defend and
keep it from all doubts and dangers. For which cause the Zanist
hath also a share of the country allotted to him, and certain cuttings
and spendings upon all the inhabitants under the lord.”

It is well to bear in mind that this description of the
inauguration of the tanist, the object of his appointment, and
the duties he was expected to perform, is from the pen of an
Englishman, and written in the latter portion of the sixteenth
century, after an interval of several hundred years from the
landing of Henry II, which event followed three centuries of
struggle against the Danes and Easterlings.

A few years later, in the early part of the seventeenth
century, Sir John Davis, also an Englishman, who occupied
the position of attorney-general to James I.,and who looked on
the existing system as a lawyer,wrotethus (“Reports,” p.134):—

“First, it is to be known that the land possessed by the mere
Irish were divided into several territories or counties, and the
inhabitants of every Irish county were divided into septs or lineages.
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THE HISTORY OF LANDHOLDING IN IRELAND. 239

Second, in every Irish territory there was a lord or chieftain, and
‘a fanist, who was his successor apparent; and of every Irish sept
or lineage there was also a chief, who was called Cean Finny (Cean
Fini). Third, all possession within these Irish territories ran always
in the course of tanistry, or in course of gavelkind. Every
seignory or chiefry, with the portion of land which passed with it,
went without partition to the Zanist, who always came in by election or
strong hand, and not by descent ; but all the inferior tenancies were
partible between the males in gavelkind. Vet the estate the lord
had in chiefry, or the inferior tenants had in gavelkind, was not an
estate of inheritance, but of temporary or transitory possession.
For as the next heir to the lord or chieftain was not to inherit the
chiefry, but the eldest and worthiest of the sept, who was often
removed or expelled by another who was more active and strong
than he, so the lands of the nature of gavelkind were not partible
among the next heirs male of him who died seised, but among the
sept in this manner :—The Caen finny or chief of a sept (who was
commonly the most ancient of the sept), made all the partitions at
his discretion ; and after the death of any ter-tenant, who had a
competent portion of land, assembled the sept, and having thrownall
their possessions into hotchpot, made a new partition of all, in which
partition he did not assign to the son of him who died the portion
his father had, but he allotted to each of the sept according to his
seniority the better or greater portion ; these portions or purparties
being so allotted or assigned were possessed and enjoyed accord-
ingly until a new partition was made, which at the discretion or will
of the Caen finny was to be made on the death of each inferior tenant.”

The great difference between gavelkind and tanistry* lay in
this,—the former, gavelkirnd, divided a man’s land between his
sons, each of whom thereby acquired as large an estate in his
separate portion as his father had, and on his death it was
again divided between the sons of each of them, it being
essentially a division per stirpes. The latter, tanistry, did not
give a man’s land to his sons, it reverted to the sept, and each
of the sons got a portion of the lands of the sept, but it was
only a life enjoyment. Under gavelkind there was ownership
in severalty, which did not exist under Zanzsiry.

* The proper term would be Gabdleack cime.
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The Zfanistry system seems to have been based upon the
idea expressed in Sir John Davis's description, Zneage; the
land had been the possession of some remote ancestor and all
his Zineage were provided for out of it. The Caen finny and
tanist appear to have held the same office, and its -main
function was the equitable division of the land among the
lineage of the far-away original chieftain. It may sound
trite to say that even now every man has only a life possession or
life estate, for all love to think that they can exercise a sort
of ownership over their lands after death has put them out of
possession. This right had no place in the tanistry system, a
man enjoyed the land allotted to him while he lived, but when
he died the living dealt with it as they deemed best for their
own interests.

But this system went further. “Land was to them perpetual
man,” the staple of his existence, therefore every one of the
lineage possessed his share for life. The lands of the chief did
not descend to his children, they with his office went to the
tanist, the lands of the tanist to his successor. All the other
lands of the sept were divided among the members ; there
was no tenancy in the sense in which we use the word; there
was no rent, no eviction, none of the powers claimed under
the feudal system by the tenants in fee.

This system of zanistry was essentially republican in its
character, the land vested in the people, not in the Crown;
its division was arranged by the elected officer of the sept or
lineage; all its members were joint owners of the common
estate, which was strictly settled in tail to the whole of the
lineage. No man could sell the inheritance of his children,
and there were neither landlords nor tenants. The two
administrative officers, the chief and the tanist, had their
own official demesnes, which did not descend to their children,
but went like church land, or clerical income, to him who
succeeded to the office.

A system so unique differs in many respects from that
of any of the more ancient semi-civilized nations. The
Egyptians appear to have owned their land in severalty, for
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they sold it to Joseph for Pharaoh. The Israelites, though
prevented from selling their land in perpetuity, could mort-
gage it until the year of jubilee. The tribal lands could not
leave the tribe, they descended to the children or next of kin.
The Greeks and Romans both recognised ownership in
severalty. The fanistry system, which reached back to a
period more remote than the foundation of Rome, appears to
have arisen simultaneously over the entire island, and to have
existed, notwithstanding many isolated invasions, until it was
partially displaced by the landing of the Anglo-Normans, and
was wholly abrogated, not by legislation, but by a legal
decision in the reign of James I.

Professor Sullivan’s introduction to O’Curry’s Essays
describes the division of the Irish people into classes. I have
endeavoured to condense his statement thus :—In Ireland, as
in every other part of Europe, we can trace the existence of
the two great classes, the free and the unfree. Amongst the
free there were privileged classes called Azres : there were two
classes of Aires, those who possessed land, or Dess, who were
called Flat/s, and those who possessed cows or other cattle,
who were called Bo Aires. The class of tribesmen called Ceiles
were divided into two categories, the Saer or free Ceiles, and
the Daer or base Ceiles; an ancient manuscript, H. 3, 18,
T.C.D, p. 119, says, “It is competent for a man never to
accept base wages from any man unless it be his own will to
do so, and it is competent for him not to receive Saerrath
(free wages) from any one but a king, but he is not entitled
to refuse the free wages of his king. Every man in the
Tuath is bound to receive wages of a Rig Tuatha”

All Ceiles, whether free or base, had certain definite rights
in the territory, and had the right to have a habitation and
the usufruct of the land. The free Ceiles paid Bes Tigi, or
house tribute, the base Ceiles, Biatid. 1If a Flath exacted
more Biatid, &c., than he was legally entitled to, he was
bound to recompense his Ceile by additional wages. The
Saer Ceile formed the body-guard of the chief. The Daer
Ceiles sometimes received benefices of land. In a lower
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position in the social scale were the Bothacks or cotters, the
Lew Cluthes or house servants, and the Fueders or strangers,
outdoor labourers ; the latter were Saer Fueder, free labourers,
and Daer Fueder or base, servile labourers. The Daer Fueders
became tenants from year to year, but if they served for three
generations they acquired rights to the possession of land.
The Flath could have Bothacks or Fueders of any class on his
land. The Celes alone had political rights, that is, a definite
position in the tribe or Zwath. The Bo Aire, if wealthy,
became a Flatkh. 1t is obvious that the main distinction lay
between the “lineage,” the members of the family, and
strangers who had either been captured in battle, been pur-
chased as slaves in England, or come amongst the sept in
search of fortune. The Ceiles appear to have been part of
the “lineage,” and as such entitled to greater privileges than
captives, slaves or aliens. This view is borne out by one of
the mostimportant ancient Irish documents, the Crith Gablack ;
it isin the form of question and answer ; it relates to the classes
of society, and their privileges among the ancient Irish. It
commences,—

“ What is Crith Gablach ?—Answer : The thing which the man of a tribe accu-
mulates for his benefit in the territory till he is admitted to the rank of the legiti-
mate possessors of the territory ; or other increase by which distinction is given to
the grades of the people.”

There is here an evident distinction between the “man of the
tribe,” the lineage, and strangers. It will be seen he should
prove his worthiness by increasing the wealth of the tribe, and
was then placed by the tanist among “the legitimate pos-
sessors of the territory,” or receive other distinction. The
grades of the people were “a Fer-Midbe, a Bo-Aire,
an Aire Dessa, an Aire Tuise, an Aire Forgaill, and a Ri.
They were ennobled by the possession of Deis-land, which
was in the award of the tanist, and they ranked in the tribe
and out of it, according to the rank which they won. 7/e
Tanose Righ (tanest of a king) was so called because he was
elected by the whole territory. The seven occupations in law
of a King were—Sunday, ale-drinking, for he is not a lawful
Flath who does not distribute ale every Sunday. Monday,
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at legislative government of the tribe ; Tuesday, at chess ;
Wednesday, seeing greyhounds coursing ; Thursday, the plea-
sures of love; Friday, at horse-racing ; Saturday, at judg-
ment.

The Flath could either work his land with Fueders, or let it
to Cetles, but as his own holding terminated with his life, the
lettings were usually of short duration. Any buildings be-
came the property of the Flaz/ at a valuation, but if evicted
before the expiration of the term, the occupier was entitled to
his buildings, and if evicted without cause he was entitled to
his rent as well as his house. Village land let for the purpose
of growing a manured crop reverted to the owner at the end
of the term ; if no term was specified the hirer of the land was
entitled to its possession, until he had exhausted the manure.
With reference to the quantity of land attached to a dwelling-
house he says (p. xxxix.)

“The Norse Bo'/ and By appear to be synonymous ; at least there
is no doubt that By originally was a mansion or principal farmhouse,
including, of course, sufficient land to keep a family in independence.
In Ireland this appears to have been the quantity of land sufficient
to graze twenty-one cows or three cumals, the legal qualification of a
Bo Aire of the lowest class, that is, of a free man having political
rights, and in addition a certain quantity of forest, and sufficient
meadow land to provide winter fodder. The following curious Irish
entry in the Book of Armagh appears to represent such a typical
homestead :—‘ Cummen and Brethan purchased Ochter-u-Achid with
its appurtenances, both wood and plain and meadow, together with
its habitation and its garden.”

The annals of the Four Masters, a work of some authority,
informs us that gold was smelted in Ireland and made into
cups, brooches, &c., as early as 354 B.C,, that cloths were dyed.
Each rank was known by the number of colours in their
garments, kings wearing six colours, while the peasantry were
obliged to wear a dress of one colour. Rings and chains were
worn by the kings and chieftains.

The Irish Seisreack was the extent of land which occupied
one plough, and represented the ploughland or carracute of
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England, and the Saxon “hide of land.” According to a
curious poem attributed to the antediluvian Fuitan, but which
belongs in substance, though not in language, to about the
sixth or seventh century, has been published by Professor
O’Curry in his tract on the battle of Moylena, there were in
Ireland 184 Tvincha Céds; 5,520 Baile Biatachs; 22,080
Caethranehadhs or quarters ; and 66,240 Siesreachs, or plough-
lands, which would be equal to 132,480 Ballyboes, or habita-
tions of freeholders, or 7,048,800 Irish acres, the remainder, -
5,000,000 acres, being bog or mountain. At present there are
325 Baronies, and 62,205 townlands, the average acreage of
the latter being 324'6 acres. <

I have already referred to the assemblage of the legislators
by Ollamb Fodhla, and to the collection of the laws made by
him ; they are called the Psalter of Tara. Irish records
also refers to the Psalter of Caskel. The annals of the Four
Masters inform us thatin A.D. 266 Cormac collected the laws and
formed them into a book known as the Psalter of Teamhair.
It contained a survey of the land of Ireland, and articles
relating to Irish laws, genealogy, history, topography, &c., and
ata late period, at the suggestion of St. Patrick, the laws were
again collected, and the Seanchus and Feanchus, (. e., history
and law), now called Senc/us Mor, or Cain Phadrig (Patricks)
law, was compiled. It was esteemed of such authority that
no individual Brehon dared to abrogate it. This collection
of laws, though more recent than the others I have named,
possesses great antiquity, and was compiled before either the
Justinian or the Theodosian codes.

The work of the several assemblies appears to have been
one of compilation or collection, rather than of legislation,
and in this there is a close resemblance to the theocracy of the
Israelites, who received a heaven-given law with strict injunc-
tions to obserye its dictates, but neither judges, priests, nor kings
were authorized to alter its conditions. There was no such
thing as a Re-form Bill; the form of its enactments, its require-
ments, and its penalties were prescribed, and there was there-
fore no need of re-forming them. Legislation in Ireland
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appears to have been tribal, and to have rested upon patri-
archal institutions ; the system would be properly described by
the words “customary law.” The collection or codification
which took place tended to secure uniformity over the whole
country, but the highest officer, the Rig Tuatha, or king, was
neither endowed with the right of legislation nor the power to
enforce the laws. These privileges appertained to the sept or
tribe which acted through its elected officers, the chieftain and
tanist. The laws were expounded and explained by the
Brehons, who appear to have possessed functions similar to
those of the courts of equity, in applying to a new class of
incidents the principles of existing legislation.

Much jealousy existed as to the ownership of these ancient
psalters. They were preserved with the most watchful care,
and classed among the choicest treasures.* The more recent

* AN ANCIENT PSALTER.—Fac-similes of Irish national MSS. are at
present being selected and edited by Mr. Gilbert, of the Public Record
Office of Ireland. The first part of the collection, which will be one of
profound interest to Irish scholars, is nearly completed. We learn from
a report just issued, that among the documents, fac-similes of which have
been prepated, is a Latin psalter styled “ Cathach,” or the “ Fighter.” It
is ascribed to the hand of St. Columba, who made Iona famous, and
receives its name from the antique metal casket in which it is preserved.
The legend is that, while sojourning with St. Finnen, in Ulster, he
borrowed this psalter, and “copied it furtively in his church, with theaid
of miraculous light, in the night-time.” Finnen claimed the copy as his
property, but Columba did not recognise his right, and King Diarmid was
appealed to. His Majesty decided “that as to every cow belongs her
calf, so to every book belongs its copy.” Columba did not see the force
of his analogical reasoning, and kept the treasure. The psalter was
preserved as a sacred heirloom among his kindred the O’Donels, who
ruled in the most western part of the north of Ireland, styled Tir Conaill,
or the land of Conaill, from their progenitor of that name, and now known
as Donegal. The present casket was made towards the eleventh century
by the direction of Cathbar O’Donell, head of the clan. It was long
believed that if the Cathach was borne thrice before battle on the breast
of a sinless cleric round the troops of the O’Donels, victory would be
secured to them in a just cause. “To open the Cathach,” says the report
“ was thought unlawful, and would, it was thought, be followed by death
and disasters among the O’Donels.” It ultimately came into the posses-
sion of Daniel O’Donel, who raised a regiment in Ireland for James II,,

17 %

This content downloaded from 192.75.12.3 on Mon, 27 Jun 2016 07:51:27 UTC
All use subject to http://about.jstor.org/terms



246 TRANSACTIONS OF THE ROYAL HISTORICAL SOCIETY.

of these law tracts is the Senchus Mor. Its text and a
translation has been published by the commissioners appointed
in 1852. It has formed the basis of Sir Henry Maine’s justly
celebrated essay on ancient institutions; it is said to have
been compiled by nine eminent men, a treble trinity, Kings,
Brehons, and Prelates: King Laighaire, King Daire, King
Core ; Rossa, Duththack, Fergus; St. Benignus, St. Patrick,
and St. Caernech. It is not my object to give you any de-
scription of this body of ancient Irish law, I only mean to deal
with that portion relating to landholding. As I have already
remarked, these law tracts do not either give or define the
possession of land, nor do they allude to any rent except that
which is called “food rent,” to which I shall presently refer.

The transcripts were made by the late Dr. O'Donovan and
the late Professor O’Curry, from law tracts in the Irish lan-
guage in the libraries of Trinity College, Dublin, of the Royal
Irish Academy, of the British Museum, and in the Bodleian
Library at Oxford. The transcripts made by Dr. O'Donovan
extend to nine volumes, comprising 2,491 pages, and the tran-
scripts made by Professor O’Currey are contained in eight
volumes, extending to 2,006 pages. They did not live to
revise and complete their translations. The preliminary trans-
lation executed by Dr. O’Donovan is contained in twelve
volumes, and the preliminary translation executed by Pro-
fessor O’Curry in thirteen volumes,

They are now in course of publication under the title of the
Senchus Mor, the great laws. Sir Henry Maine says of
them,—

“The Senchus Mor, the great book of the ancient laws, was
doubtless a most precious possession of the law school or family to

and afterwards became a brigadier in the French service. It remained on
the Continent until 1802, when it was transferred to Sir Hugh O’Donel, of
Newport, in the county of Mayo. In 1814 his widow began proceedings
in Chancery against Ulster King of Arms, for having opened the
Cathach without permission. The manuscript, it is said, now consists of

fifty-eight leaves of vellum, many of ‘which at the commencement are
damaged.
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which it belonged, and its owners have joined to it a preface in
which a semi-divine authority is boldly claimed for it. Odhran, the
charioteer of St. Patrick—so says the preface,—had been killed, and
the question arose whether Nuada the slayer should die, or whether
the saint was bound by his own principles to unconditional forgive-
ness. St. Patrick did not decide the point himself. The narrator,
in true professional spirit, tells us that he set the precedent according
to which a stranger from beyond the sea always selects a legal
adviser. He chose to go according to the judgment of the royal
poet of the men of Erin, Duththach Mac na Lugair, and he ¢blessed
the mouth’ of Duththach. A poem, doubtless of much antiquity
and celebrity, is then put into the mouth of the arbitrator, and by
the judgment in it Nuada is to die; but he ascends straight into
heaven through the intercession of St. Patrick. Then King Laighaire
said, ‘ It is necessary for you, O men of Erin, that every other law
should be settled and arranged as well as this.” It is better to do
so,” said Patrick. It was then Duththach was ordered 7o ex/ibit all
the judgments and all the poetry of Ireland, and every law whick pre-
vailed among the men of Erin. . . . This is the Cain Patraic,
and no human Brehon of the Gaidhil is able to abrogate anything
found in the Senchus Mor.”

The manuscript from which the “Senchus Mor” is trans-
lated and published contains the following touching note :—

“One thousand three hundred two-and-forty years from the birth
of Christ till this night ; and this is the second year since the coming
of the plague into Ireland. I have written this in the twentieth year
of my age. I am Hugh, son of Conor M‘Egrim, and whoever reads
it, let him offer a prayer of mercy for my soul. This is Christmas
night. I place myself under the protection of the King of heaven
and earth, beseeching Him that He will bring me and my friends
safe through the plague. Hugh wrote this in his father’s own book
in the year of the great plague.”

Another of the manuscripts containing Irish law tracts has
the following entry :—

“«This is the eve of the great festival of Mary, and it grieves me
that Donough O’Brien is in danger of death from the son of the Earl
of Ormond, and it is a wonder to me that Cuirbre is courting council
from Connor. The Park is my residence. Magnus for Domhnall
and himself travelling, Eiri A D. 1564.”
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These laws treat of the mode of recovering debts, and give
the law of distress at considerable length, but they do not
recite the origin of the division of land among tribes, or the
subdivision among the members of the sept. There was, as
I have already stated, no such relation as landlord and tenant,
and I am informed that there is not a word in the Irish lan-
guage which can fairly be translated to mean the Saxon
derivative, “a Aolding,” or the Latin derivative, fenure or
tenement. The absence of any such words in the language is
an indication that the Irish institutions only recognised one
estate in land ; in this it was in harmony with the institutions
of the more ancient systems. The creation of two estates, the
ownership or guasi-ownership, and the estate of use, was the
invention of the Romans, and was adopted by those countries
whose systems were moulded upon the jurisprudence of
Rome.

I do not find in the “ Senchus Mor” distinct indications as
to the mode of distributing chattels, yet I am disposed to
adopt Sir John Davis’s view, that they went in gavelkind ; but
it seems that some men had cattle without land, while others
had land without cattle ; or the expression may be qualified by
saying that one man had land in excess of his stock, while
another had stock in excess of hisland. Hence arose a sort of
partnership, and the Brehon code deals at length with the cir-
cumstances arising from one man using the stock of another.
These laws appear under two distinct heads, Cain Saerrath
and Cain Aigillue: the former, as I am informed, means
honour or personal relations, and the latter, “tribute or fine,”
and “forfeit.” I am assured that there is nothing in the Irish
words to justify the translation which appears in the preface
as well as in the margin, Saer-stock Zenure and Daer-stock
zenure. The addition of the word “tenure” conveys an in-
correct idea, and the writers of the preface, as well as Sir
Henry Maine, who has adopted their views, have applied the
word “tenure ” to the land and not to the stock. There was
undoubtedly a “holding” of the cattle, as they were rented
or hired, but there was no claim upon the land in consequence
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of these relations. The writers of the preface to vol. ii,, p. 49,
thus describe the law :—

. “In “Saer’-stock tenure the chief gave the stock without requir-
Ing any security from the tenant. He gave it in consideration of
receiving an annual return for seven years of one-third of the value of
the stock given. The chief might claim this return in the form of
manual labour at the time of the erection of his ¢ dun’ fort, or of the
reaping of his harvest ; or if the chief did not need manual labour, he
might require the ¢ saer’-stock tenant to attend him ina military ex-
pedition, and to send a man to do homage to him at the payment of
rent.”

This passage would read quite as well if the word “tenure ”
in the first line and tenant near the end were omitted : they
suggest ideas with regard to the land quite at variance with
the Brehon code. The stockholder held the stock, he was
tenant of the stock, and paid rent or tribute for the stock, but
none of these capacities affected his ownership of his lands.

The preface to vol. ii. of the “ Senchus Mor,” p. 1., adds,—

“The principal Irish tenure appears to have been ¢daer ’-stock
tenure, into which the tenant entered by choice, and in which he
was required to give security for the stock he used. From the
optional nature of the tenure, the law respecting it was called ‘ Cain
Aigillue, that is, the ¢ Cain’ law of options in tenure. The securities
given were called ¢ Giallna’ securities, to distinguish them from kins-
men’s securities. . . . . The ¢Cain Aigillue’ contains traces of
very careful provisions for guarding against the arbitrary termination
by either chief or tenant of ‘ daer’-stock tenure when once entered
into.”

The laws appear to be based upon the principle of making
the stock borrower pay the stock lender double food-rent for
the year if he returned the stock without the consent of the
lender, inasmuch as he might not have grazing-ground for the
stock so returned. If the stock lender recalled his stock the
borrower was entitled to one-third of it, and was exempted
from payment of his honour price ; otherwise his land might
lie idle.

These arrangements did not in any way affect that which
we understand by the word “tenure,” that is, a man's farm,
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but they related solely to cattle, which we consider a
chattel. It has appeared necessary to devote some space to
this subject, inasmuch as that usually acute writer Sir Henry
Maine has accepted the word “tenure” in its modern inter-
pretation, and has built up a theory under which the Irish
chief “ developed ” into a feudal baron. I can find nothing in
the Brehon laws to warrant this theory of social Darwinism,
and believe further study will show that the Cain Saerrath
and the Cain Aigillue relate solely to what we now call chat-
tels, and did not in any way affect what we now call the
freehold, the possession of the land.

There is nothing in the Senchus Mor at all contradictory
of the statements made by Spenser and Sir John Davis, that
the fanistry system gave every member of the sept or tribe
the life ownership of a portion of its lands; that the official
lands attached to the position of Chieftain and Tanist were
not divisible, but partook of the nature of a benefice ; they
went whole and undivided to the successor to the office, and
I can find nothing to warrant the conclusion arrived at by
Sir Henry Maine, that the chieftain could give strangers the
lands of the sept. Fosterage was a portion of the tanistry
system, and those who were adopted by the sept shared in
its responsibilities and enjoyed a portion of the lands. The
chieftain and tanist each enjoyed his lands for his own
life, and therefore they had no power of giving them away ;
they were tilled by the Fueders or Bothacks.

After the Norman invasion, and during the unsettled state
of the country, the chieftains may have imitated the example
of the Norman barons, and striven to make for themselves a
title similar to that imported into Ireland by the strangers,
but I doubt if anything of this kind existed while the Brehon
code was in full force, before the invasion of the Danes and
the Normans.

The early Norman and English settlers denounced the
tanistry system as barbarous and uncivilized, and acted
towards it in the same manner as the English of recent times
have acted towards the Hindoo and New Zealand land
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systems ; in the former they have looked upon the Zemindar,
and in the latter the chieftain, as enjoying the same rights as
the feudal baron. . The English in both these countries
have done the same injustice to the inferior owners which
their forefathers did to the inferior members of the Irish sept
or tribe. Mr. Thornton, a writer whose very able works
deserve the serious consideration of our statesmen and legis-
lators, has shown the manner in which the estate of the ryots
was, by mistaken legislation, transferred to a class who were
mere tax-gatherers; and thus in India as in Ireland the
sympathies of the mass of the people was estranged from
British rule, the people regarded the invaders as spoliators,
who had not only assumed the government, but deprived
them of their rights. As I shall have to speak hereafter of
these changes I shall not dwell on them now ; but before I
close this portion of my subject would like to give you some
idea of the state of Ireland when the unmixed tanistry system
prevailed. It was refined and elevated by the introduction of
Christianity, but was broken in upon by the incursion of the
Danes. - S
The earliest missionaries are dubious. The Irish traced
their Christianity through Irenzus to St. John, thus carrying
back their faith -to the Holy Land; the bull of Pope
Clementine to Palladius, who visited Ireland before the landing
of St. Patrick, authorizes him to visit “our brethren in Christ
in Ireland,” thus asserting the previous introduction of Chris-
tianity, But it must have been confined to special districts,
for there appears to have been a wide field for the labours of
St. Patrick. It has, however, been a puzzle to.learned men
to discover how so many of the rites of the Eastern or Greek
Church were implanted or existed .in Ireland for many
centuries. It is said, “If St. Patrick was the real founder
of Irish Christianity, and was connected with the Latin
Church, how does it come to pass that the Irish Church
corresponded in its formule with the Greek Church, and why
did it teach its rites in Scotland, England, and France ?” I
cannot solve this difficulty, but it seems to imply a settled
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church with established formule before St. Patrick’s visit, and
it is quite clear he did not disturb these usages, and that
they continued for centuries after his death,

It had been the custom to misrepresent this system of land-
holding, and to describe it as barbarous and inequitable, but
more recent inquirers, on the Continent as well as in England
are beginning to take a different view,and to recognise the equity
and humanity of the Brehon code. It may not be out of place
to glance at the history of Ireland to ascertain what was the
effect of the fanistry system, and of the laws regulating the
possession of the soil. Land is a bond of union. Its produce
satisfies man’s physical wants. Its distribution is the basis
of legislation. During the existence of tanistry, Ireland
was the ark, in which the knowledge of the Western world
rode secure amid the turmoil of the Gothic invasion. It
was the school of learning for Western Europe. King Alfred
was educated in Ireland, and it furnished the first masters to
the Universities of Paris and Padua. The scholastic insti-
tutions of Bangor, in the county Down, and Lismore, in the
county Waterford, educated thousands of pupils. Bangor
alone is reported to have had five thousand students. The
Irish missionaries visited and settled in the south of Scotland,
the north of England, in France, and in Switzerland, where
the memory of an Irish scholar is perpetuated in the name of
St. Gall. Ireland gave bishops to Northumberland and to
Germany, and she then received from Europe the title of “the
Isle of Saints.” One of her learned sons, Donatus, who suc-
ceeded Albinus as head of the college at Padua in the
ninth century, left a Latin description of Ireland at that

time :—

“Far westward lies an isle of ancient fame,
By nature blessed, and Scotia is her name,
Enrolled in books; exhaustless is her store
Of veiny silver and of golden ore;
Her fruitful soil for ever teems with wealth,
With gems her waters, and her air with health;
Her verdant fields with milk and honey flow,
Her woolly fleeces vie with virgin snow;
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Her waving furrows float with bearded corn,

And arms and arts her envied sons adorn.

No savage bear with lawless fury roves,

No rav’ning lion through her sacred groves,

No poison there infests, no scaly snake

Creeps through the grass, nor frogs annoy the lake;
An island worthy of its pious race,

In war triumphant, and unmatched in peace.”

The venerable Bede, in his history, tells of the munificence
and liberality of the Irish. He says,—

“ These visitors were most willingly received by the Scots [thus he terms the
Irish], who maintained them at their own charge, supplied them with books,.
and became their teachers without fee or reward.”

This passage of Bede should never be quoted without a
recollection of the comment presented by Lord Lyttleton,
who styles it “a most honourable testimony, not only to the
learning, but likewise to the hospitality and bounty of the
Irish nation.”

John Sulgen, son of Sulgen who was Bishop of St. David’s:
in the year 1070, thus describes the condition of Ireland, and
their bounty towards strangers. He thus wrote in the life of
his father :—

“ With ardent love for learning Sulgen sought
The school in which his fathers had been taught ;
To Ireland’s sacred isle he bent his way,
Where science beamed with bright and glorious ray.
But lo! an unforeseen impediment
His journey interrupted as he went ;
For sailing toward the country where abode
The people famous in the word of God,
His bark, by adverse winds and tempests tossed,
‘Was forced to enter on another coast ;
And thus the Albanian [Scotch] coast the traveller gained,
And there for five successive years remained. -
* * * * * *
At length arriving on the Scottish [Irish] soil,
He soon applies himself to studious toil.
The Holy Scriptures now his thoughts engage,
And much he ponders o’er the oft-read page,
Exploring carefully the secret mine
Of precious treasure in the law divine ;
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Till thirteen years of diligence and pain

Had made him affluent in heavenly gains,
And stored his ample mind with rich supplies
Of costly goods and sacred merchandise ;
Then, having gained a literary name,

In high respect for learning, home he came,
His gathered store and golden gains to share
Among admiring friends and followers there.” -

The late Rev. Arthur West Haddan, in an article upon the
Scots (Irish) on the Continent, which will well repay perusal,.
speaks of the race of scholars, who from the sixth to the
tenth century went forth from Bangor and Lindisfarne
upholding Greek learning and philosophic speculation,
asserting the freedom of the will, believing in the existence
of the Antipodes, by far the best astronomers of their time,
who well nigh anticipated the theory of Copernicus. This
remarkable and interesting school followed in the wake of
St. Columbanus forming into famous societies at Luxeuil, St.
Gall, and Bobbio, and branching off into minor foundations at
Reichenau, Disentis, Remiremont, Lure, Jouarre, Faremoutier,
Lagny, Hautvillers, Moutier-en-Der, Fontenelle, and Jumieges.

Mr. Haddon says of Ireland :

“In the gradual development of the Papal power she remained in
her isolation a standing proof of the novelty of theories unknown to
the Church in earlier times, a living instance of what had formerly
been held for truth, an island not absorbed by the rising waters of the
Papacy, until, indeed, the twelfth century.” ‘

A curious though well-authenticated discussion as to the
position of the Irish Church occurred at the Council of
Constance, A.D. 1414 :—

“There was an ancient custom in those councils of voting by ‘Nations,
as it was called. Four ‘nations’ were acknowledged—viz., France, Spain,
Germany, and Italy. These ‘nations’ were not ‘kingdoms.” - Each was
a collection of several independent kingdoms. . They had the lists ; and
they found that each ‘nation’ comprised six or eight kingdoms, whose
governments were independent of each other. At the Council of Constance,
which was held ‘A.D. 1414, the King of England claimed that the English
should be acknowledged as a separate ‘nation,’ having a vote of their
own in the council. The King of France was very jealous at this, and
ordered his ambassadors to protest against it in the council; their
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protest is given in the appendix of the council to which he had referred.
The ambassadors insisted that England had always been reckoned part
of the German ‘nation’ in all general councils; and they maintained
that it ought to be so still, for, as England had only twenty-five bishops,
it was absurd that so few should have a separate vote in the council.
The ambassadors of the English king were heard in reply, and they did
not deny either of the above statements; but they said, in answer to the
fewness of their bishops, that the Irish, who had sixty dioceses, were
united with them in the ‘Anglican nation,’ and taking in the Welsh, and
some Scotch bishops who joined with them, there were 110 bishops
altogether. And in answer to the statement that England had always
been counted part of the German nation, and not a nation in itself, they
did not deny it; on the contrary, they seemed to admit that this was true;
but then they quoted St. Albert the Great and Bartholomzus as follows :—
¢ That the whole world being divided into three parts, viz., Asia, Africa,
and Europe; Europe is divided into four kingdoms—first, the Roman;
secondly, the Constantinopolitan ; third, the kingdom of Ireland, which
is now translated to the English; and the fourth, the kingdom of
Spain. From which it appears that the King of England and his kingdom
are of the most eminent and the most ancient kings and kingdoms of all
Europe, which prerogative the kingdom of France cannot obtain” Such
was the defence of the ambassadors of England. They did not rest their
claim upon the rights of England itself, but on her inheriting the ancient
rights of Ireland; and thus England obtained dignity in Europe and
influence in Christendom by her union with Ireland. For this defence
having been heard by the Council of Constance, they decided that
England and Ireland united should vote and rank as a separate nation,
thus giving them an influence in the council which the King of France
sought to prevent, and which would have been wholly lost if England
had stood alone. As an appropriate acknowledgment of their obligation
to Ireland, the ‘Anglican nation’ was thoroughly represented in that
council by ¢Patrick, Bishop of Cork.”

I have endeavoured as briefly as possible to convey a cor-
rect idea of the land system of this period, which comprised
nearly eighteen centuries, and during the latter portion Ireland
was renowned for its learning and civilization. The Irish
people naturally revert to this portion of their history with
pride and satisfaction, and later writers, both English and
foreign, are disposed to do justice to the humanity and excel-
lence of the Brehon code of laws and the fanistry system of
landholding.
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PART II.—THE SCANDINAVIAN OR MIXED PERIOD.

THE comparatively peaceful and prosperous state of Ireland
which existed under the Tanistry system of landholding, the
Brehon social code, and the sway of Christianity, was broken
in upon by the incursions of the Scandinavian sea robbers.
They were called Esterlings or Ostmen, and also Galls, or
foreigners. Their piratical expeditions commenced about
the end of the eighth century, and whilst they infested
England and France, Ireland did not escape. Their first
invasions were made in small parties, for the sake of plunder,
and they were frequently repulsed. By degrees the invaders,
either by force or treaty, obtained sorhe small settlements.
The Irish, though too prone to predatory incursions, had no
national armament, no united force to meet the disciplined
hosts thrown upon their shores. Ireland had enjoyed such a
state of peace, that there were no fortified places, no baronial
residences ; and hence it was easily overrun and ravaged.
But the people rallied, and waged a not unequal war with the
invaders, who failed to establish a dynasty in Ireland, though
they did so in Normandy and England. The aboriginal
English succumbed to the Anglo-Saxon, but the Irish
resisted and defeated the Danes.

The first shocks of their invasion fell with great severity
upon a people without central government, none of whose
chieftains could bring into the field a force numerically equal
to that of the invaders ; they were defeated in detail. The Irish
chieftain and the Tanist were both elected by the sept which
spontaneously upheld their authority ; therefore there was no
need of the feudal castle with its band of armed men. The
services of the tribes were not compulsory. The Anglo-
Saxon thane, or earls, surrounded their dwellings with a
moat or ditch, they were approached by a drawbridge, they
were protected with a portcullis and gates, they were furnished
with armed men, and from the lofty keep the watchman
gazed with unwearied eye over the country in order to detect
the approach of a foe and give timely warning of danger.
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The Celtic chieftain needed none of these safeguards. The
clans might have wars with neighbouring or other clans, and
might engage in warlike expeditions, but the rights of
individuals became so merged in the general interests of the
clan as not to produce the evils which arose from the
arbitrary rule of petty chiefs. This comparative confidence
had its own peculiar evil; the country was unprotected, and
when invaded, either by the Danes or the Normans, there
were few fortified places to retard their march.

The rapidity with which these invaders overspread the
nation is attributed by Sir John Davis to the absence of
castles and fortified places. He wrote,—

“ Though the Irishry be a nation of great antiquity, and wanted
neither wit nor valour, and though they have received the Christian
faith above 1,200 years since, and were lovers of poetry, music, and
all kinds of learning, and were possessed of a land in all things
necessary for the civil life of man, yet, strange to be related, they did
never build any houses of brick or stone, some few poor religious
houses excepted, before the reign of King Henry II., though they were
lords of the Irish many hundred years before and since the conquest
attempted by the English. Albeit when they saw us build castles
upon their borders, they erected some few piles for the captains of the
country, yet I dare boldly say that never any particular person,
either before or since, did build any brick or stone houses for his
private habitation, but such as have lately obtained estates accord-
ing to the course of the law of England. Neither did any of them
in all time plant any garden or orchard, settle villages or towns, or
make any provision for posterity.”

We have here the picture of a nation enjoying all that con-
tributes either to the wants or luxuries of life, and yet in the
enjoyment of laws which promoted such commutative justice
that at a period when nearly the whole of Northern Europe
was studded with fortified castles, the residences of spoilers
and oppressors, the Irish people enjoyed their “poetry, music,
and all kinds of learning;” they “possessed all things neces-
sary for the civil life of man,” and yet were free from the
continued apprehension that some neighbouring lord would

18 S
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swoop from his eyrie, and seizing their lamb in his
powerful talons, bear it to his hold. The debauch and riot
which disgraced the baronial hall, and debased alike the
knight and the man-at-arms, were unknown amid the purer
life of the Celts, who, actuated by nobler purposes, cultivated
their own minds and then became missionaries, carrying to
the outer world the sublime truths of Christianity and
philosophy.

In the year A.D. 795 the first attack of the Danes upon the
coast of Ireland was made. They laid waste the island of
Rathlin, off the coast of Antrim. In 798 they attacked the
coast of Ulster, and in 802 set fire to the monastery of Iona,
and destroyed many of the monks. In 807 they effected a
landing in Ireland, and penetrated as far as Roscommon,
which they then destroyed, laying waste the surrounding
country. The French annals inform us that in A.D. 812 :—

“The fleet of the Normans having attacked Ireland (the island
of the Scots), after a battle had been fought with the Scots, and no
small part of the Normans killed, returned home in disgraceful
flight.”

Father Walsh thus expresses his sorrow at the devastation
of the Danes :—

“There was no monarch in Ireland now (the ninth century) but
the saddest interregnum ever any Christian people had or heathen
enemies could wish. No more king over the people but that
barbarous heathen Turgesius. No more now the island of saints, nor
mart of literature. No more Beauchun (Bangor) to be seen, but in
ashes now a second time, all the holy monks thereof murdered by the
cruel Danes, and buried under its rubbish. No more the monastery
of Fionbaur, at Cork, at which 700 conventual monks, and together
with them seventeen bishops, at one time wholly devoted themselves
to a contemplative life. No more that wonderful cloister of all for
angelical visions and communications under St. Mochada, at Ruthin
first, and then at Lismore, containing no fewer than 100 of the most
remarkable monks for sanctity that have ever been of any age or
nation. No more the celebrated cells of Maghbile, or any at all of
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so many holy places echoing forth continually the praises of God.
No more the renowned schools of Dundaleagthghlus, Armagh,
Lismore, or Cashel. No more a university, or academy, or college
of learning in all the land, nor foreigners coming to admire or study
in them.”

These cruelties of Turgisius were avenged by Olchoban
Mac Knee, who was at first Abbot and Bishop of Emly, but
was afterwards raised to the throne of Cashel or Munster.
In 846 Emly was invaded, and the residence of the bishop
attacked. This roused the spirit of the warlike bishop, who
attacked and defeated Turgisius. The cruel chieftain gathered
his adherents and again attacked and expelled the Primate,
Foraina, and his clergy, and burned the place. He was
attacked by Melsiachlin, King of Ireland, and defeated and
killed. Colgan says that during the several invasions of the
Danes, Armagh was six times plundered, twice laid waste, and
thirteen times burned. Kells was five times ravaged and
thirteen times burned. Kildare was ravaged fourteen times
and burned ten times; Clomacnoise was burned eleven times
and plundered twenty-three times ; and Cork was ravaged five
times and set fire to seven times.

In 853 the Norwegian Prince Amlave (whose name is also
written Olaff or Auliffe) came to Ireland, accompanied by his
brothers Sitiu and Ivar. One of them built Dublin, another
Limerick, and the third Waterford. They became converts
to Christianity, and Olaff, or Saint Olaff, gives his name to
one of the parishes and a church in the city of Waterford.

In the beginning of the tenth century the power of the
Danes received a check. Flan Sivima was then King of
Ireland ; he repeatedly defeated the Danes. The uncultivated
lands began to be tilled again, and Christianity dared to show
its face once more, and the seminaries of learning began to
flourish with new vigour. Cormac, King of Munster, collected
and compiled the Irish historical records, which are known as
the Psalter of Cishel, and built -the beautiful small church on
the Rock of Cashel called Cormac’s Chapel. 1In his reign the
Northmen or Danes returned, and after his death they
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attacked Ireland with fresh vigour. Waterford, Cork, Lismore,
and Agaboe first felt their fury. They again spread misery
and desolation through various parts of the isle. During this
century the war between the Irish and the Danes was waged
with varying success, until at length they were defeated by
Brian Boroimhe at the battle of Clontarf in 1014, at which he
and his son Morogh, and his grandson Turiogh, were slain.
Churches, schools, and other religious establishments were
erected and rebuilt, roads and bridges were constructed through
the country, and the public highways put into repair. The
lands, too, which had been usurped by the Danes were
restored to their original proprietors, the pagan foreigners
being expelled from them.

The necessity of defending themselves from foreign invasion
led to changes in the social system of the Irish, and to the
disturbance of that order which prevailed for centuries. Force
was required to repel force; hence organisms arose quite
foreign to its ancient institutions. The existence of armed
disciplined bodies which sprung from invasion fostered ambi-
tion that led to schemes of conquest and disorder. Those
who had taken up arms to defend their rights became them-
selves aggressors. There was no sufficiently strong central
authority to repress violence ; hence disorder and confusion
prevailed to a greater extent than formerly.

The presence of the foreign element acted like a cancer in the
system, and led to the further interference of strangers, and
unhappily the religious element played an important part in
these transactions and aggravated the evil. The Irish Church
maintained a semi-independent existence, and enjoyed until
the twelfth century a ritual almost identical with the Eastern
or Greek Church. The invaders, however, having an affinity to
the Normans, placed themselves under the banner of the Latin
Church. When William of Normandy secured the English
throne he thrust aside the Saxon prelates, and placed Lanfranc,
an Italian, in the see of Canterbury. The Danish settlers in
Ireland, being of the same race as the Normans, seized upon
the opportunity of winning for themselves foreign aid. The
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cities of Dublin, Limerick,and Waterford almost simultaneously
elected bishops, but, instead of having them consecrated in
Ireland or in connection with the Irish Church, they sent them
to England, and thus established an Episcopacy in Ireland,
not in connection with the Irish Church, and giving the see of
Canterbury a pre-eminence over Armagh. Patrick, who was
chosen Bishop of Dublin in 1074, went to England to be con-
secrated by Lanfranc, Archbishop of Canterbury, and made
the following profession of obedience :—

“ Whoever presides over others ought not to scorn to be subject to
others, but rather make it his study humbly to render in God’s name
to his superiors the obedience which he expects from those placed
under him. On this account I, Patrick, elected prelate to govern
Dublin, the metropolis of Ireland, do offer thee, reverend father
Lanfranc, Primate of Britain and Archbishop of the Holy Church of
Canterbury, this charter of my profession ; and I promise to obey
thee and thy successors in all things appertaining to the Christian
religion.”

The submission of even a portion of the people in Ireland
to the rule of the Norman tempted William I. to invade
Ireland, but death prevented the fulfilment of his intentions
and delayed that event.

The period of Danish irruptions was, however, like the
seedtime, in which, amid apparent defeat, the ploughshare
and the harrow tore the social system asunder and spread
seeds destined to affect the entire system. Nor were other
influences wanting. The Irish Church held, on various points,
dogmas more in accordance with the Greek than the Latin
Church, and some historians assert that the authority of the
Roman Pontiff was not as implicitly acknowledged asin other
parts of Western Europe. In Northumberland and in France
the Irish missionaries were denounced for holding views dif-
ferent from those of the Latin Church. The Irish arch-
bishops did go to Rome for the pallia. Indeed, Cardinal
Barnabo goes so far as to declare that the Irish, at this period,
were schismatics. Some of the Irish ecclesiastics,who derived
their orders from Canterbury, were desirous of securing greater
18w%
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apparent uniformity ; and one eminent prelate died in Swit-
zerland on his second visit to Rome to promote this object.
These negotiations led to the visit of Cardinal Papire, or
Papeson, who came to Ireland as Legate in 1148, and in 1151
summoned a council of 3,000 ecclesiastics, and four palls were
solemnly received from the Pope by the Archbishops of
Armagh, Dublin, Cashel, and Tuam. At the same time the
celebration of Easter was adjusted according to the usage of
the Latin Church. This was the natural outcome of the
election of bishops by the Danes and their consecration by
the Archbishop of Canterbury. Unfortunately, at this junc-
ture, the pontifical tiara graced the brows of the only English-
man (Nicholas Brakespeare) who ever filled the highest office
in that Church, and some historians assert that he went so far
as to confer the sovereignty of Ireland upon the English
monarch. I have seen what purports to be the Bull of Pope
Adrian IV, in which he claims that all the islands upon which
“ Christ, the Sun of Righteousness, hath shone, belong, of
right, to the see of St. Peter’s,” and proceeds to give Ireland
to Henry IL, on condition that he would * establish the rights
of the Holy Roman Church and pay Peter’s pence.” Adrian
IV. was elected Pope in the same year (1154) that Henry II.
succeeded to the kingdom ; the Papal Bull is dated 1155. Its
authenticity is denied by some later Catholic writers, who
say, even if it were issued, it became inoperative, according to
canon law, as it was not acted upon within a year ; but older
authorities admit its authenticity and validity. Matthew of
Westminster, an ancient writer, says :—

¢ About the same time, Henry, King of England, sending solemn
ambassadors to Rome, requested Adrian (who had recently been
made Pope, and whose favour he confidently hoped to obtain as
being an Englishman) that he would license his entering Ireland in
a hostile manner, and allow him to subdue that country and bring
back its beastly inhabitants to holding the faith of Christ in a more
seeming manner, and induce them to become more dutiful children
of the Church of Rome, exterminating the monsters of iniquity that
were to be found in the country, which request the Pope graciously
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complied with, and sent the monarch the following letter, granting
the sanction desired.”

Then follows the letter.
Cardinal Pole, in a speech to Parliament in the reign of
Queen Mary, 1554, said :—

“That as Adrian was an Englishman, the tendency to add to the
power and dominion of England made him willingly accede to the
request made by Henry’s ambassadors.”

Matthew of Westminster adds :—

“ King Henry, therefore, towards Michaelmas (of the same year,
1155), held a Parliament in Winchester, in which he treated with
his nobles concerning the conquest of Ireland; but because the
thing was opposed to the wishes of his mother the Empress (Matilda),
that expedition was put off to another time.”

Henry became occupied with his continental dominions,
and became embroiled in the feud with the Church which
eventuated in the murder of St. Thomas-a-Becket (the Arch-
bishop of Canterbury). These events delayed the projected
invasion. The Irish kings and chiefs were aware of Henry's
intentions, and their knowledge may have brought about the
events which subsequently took place. No great pretence
could be assigned for such an invasion as Henry contem-
plated. Ireland was entirely independent,and except upon
religious grounds there was not a pretext for such an outrage
upon her nationality, but events were hurrying forward which
led to the ultimate subversion of her institutions and the
destruction of her independence.

The Scandinavian incursions did not, as far as I can
discover, make any alteration in the system of land-holding.
They ravaged and destroyed, but did not attempt to build
up, and, with the exception of some seaports and cities, they
do not appear to have acquired permanent territorial rights.
The Irish Septs, with their Chieftains and Tanists, continued
to own the land, and the Brehon Code was their legal
system.
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PART III.—THE NORMAN OR FEUDAL PERIOD.

IT happens not infrequently in political affairs that events
of an apparently secondary character tend to promote
primary objects unattainable by direct means. The oppo-
sition of the queen mother, the Empress Matilda, the
indifference of the English nobles, and the feud with the
Church, seemed to have put an end to Henry’s ambition to
add Ireland to his other dominions; but an event in no way
connected with the main design brought about that which
had seemed improbable and remote. Dermod MacMorrough,
King of Leinster, whose tyrannical, profligate, and inhuman
disposition made him an object of terror and hatred to almost
every one who knew him, had provoked the vengeance of
Roderick O’Connor, Kingof Ireland, who expelled him from his
dominions,A.D. 1167, in consequence of his violeat abduction of
the wife of Tiernan O’Ruarc. This Irish version of the Iliad, led
Dermod, whose immediate dependants had deserted him in the
hour of his distress, to seek the aid of Henry. That monarch
was. in France, and Dermod followed him, claiming his aid,
and promising that if he would restore him to his kingdom he
would become Henry’s vassal. Dermod was not king of
Ireland, he was one of the subordinate kings, and having
been guilty of crime, was lawfully expelled from his do-
minions. If he became vassal to Henry, that monarch would
—supposing he legally stepped into Dermod’s position—have
been subordinate to the King of Ireland. But Henry, how-
ever desirous of reaching the object of his ambition, was
personally unable to accompany Dermod to Ireland. Wish-
ing to avail himself of the opportunity of gaining a footing
for the English in Ireland, he gave Dermod the following
letter :—
“Henry, King of England, Duke of Normandy, Aquitane, Earl of
Anjou, &c.
“ Unto all his subjects, Englisk, Normans, Welsk, and Scots, and to all
nations and people being his subjects, greeting,
“Whereas Dermod, Prince of Leinster, most wrongfully (as he in-
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formeth) banished out of his own country craved our aid, therefore
for so much as we have received him into our protection, grace, and
favour, whosoever within our nation, subject unto our command, will
aid and help him whom we have embraced as our trusty friend for
the recovery of his lands, let him be assured of our favour and licence
in that behalf.”

This document proves that Dermod only claimed to be
“ Prince of Leinster,” and the aid to be given him was “for
the vecovery of kis land” Notwithstanding Henry’s letters of
license, Dermod did not for several months succeed in
obtaining succour. At length he prevailed on Richard, Earl
of Pembroke, generally called Strongbow, to espouse his
cause, by promising him his daughter Effa or Eva in marriage,
and with her the inheritance of the princedom. This bait
was swallowed by Pembroke. According to Irish law,
the princedom was an elective office, which Dermod could
not bestow. Strongbow secured the aid of Robert Fitz-
stephen and Maurice Fitzgerald, Hervey of Mountmorris,
and Maurice de Prendergast, on condition of ceding to
them the town of Wexford with a large adjacent territory as
soon as by their assistance he could be reinstated in his
rights. The invasion of Ireland was, therefore, the act of
private adventurers; and as Dermod could not legally give
them more than he possessed himself, the gifts were liable
to all Dermod’s obligations in relation to the lands. Fitz-
stephen and Fitzgerald landed in 1170 with 390 men,
Strongbow with Raymond le Gross followed, and landed in
Waterford 23rd August, 1170. Leinster was overrun, Dublin
was captured, and Dermod was restored to his princedom,
which he did not long enjoy, his death taking place in May,
1171. It does not appear that he ever performed the act of
vassalage, or that Henry, as his superior, bestowed the order
of investiture, which was part of the feudal system. Strong-
bow assumed the principality of Leinster as the dower of
his wife; this, though consonant with English feudal law,
was contrary to the Brehon Code, and, had right pre-
vailed, Strongbow’s claims, and those of his followers, were

This content downloaded from 192.75.12.3 on Mon, 27 Jun 2016 07:51:27 UTC
All use subject to http://about.jstor.org/terms



266 TRANSACTIONS OF THE ROYAL HISTORICAL SOCIETY.

subject to the obligations of that code, as they represented
Dermod.

Henry became jealous of the rising power of Earl Strong-
bow, and he addressed the following inhibition to the
English in Ireland :—

“We, Henry, &c., &c., forbid and inhibit that from henceforth no
ship from any place in our dominion shall traffic or pass into Ireland,
and likewise charge that all our subjects upon their duty and allegi-
ance which are there shall return from thence to England before
Easter next following, upon pain of forfeiture of all their lands, and
the person so disobeying to be banished from our land and exiled
for ever.”

Strongbow, who did not wish to lose his English possessions,
or to exchange them for those he acquired in Ireland, sent
the following reply by Sir Raymond le Gros to Henry.

“ Most puissant Prince, my dread Sovereign, I came into thisland
with your Majesty’s leave and favour (as far as I remember) to aid
your servant Dermod MacMorrough ; what I have won with the sword,
what was given me, I give you; I am yours, life and living at your
command.” '

This answer appeased Henry; the Earl remained at the
head of the English and native forces. But Henry was
not satisfied with this acknowledgment of his position. He
called his vassals around him and fitted out an expedition ;
and in October, 1171, he landed at Waterford with 500
knights and 4,000 men-at-arms.

Roger of Hovenden, a contemporary historian, gives the
following account of Henry’s proceedings in Ireland :—

¢ On the next day after the coming of the King of England to
Ireland, namely, on Monday, October the 18th, the festival of St.
Luke the Evangelist, he and all his armies proceeded to Waterford,
an Episcopal city. And there he found William Fitz-Adholm, his
brother, and Robert Fitz-Reinard, and certain others of his own
family, whom he sent on before him from England. And there he
stayed fifteen days (until there had come to him the kings and nobles
of the country). And there came to him, by his own order, the King
of Cork and the King of Limerick and the King of Ossy and the
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King of Meath, and Reginald of Waterford, and almost all the
princes of Ireland except the King of Connaught, who said that he
was of right the lord of all Ireland. The King of England, how-
ever, could not by any possibility attempt to crush him in war at
that wintry season, in consequence of the flooded state of the
country and the rugged mountains and desert wolds that lay between
them. Moreover there came to the King of England in the place
abovementioned all the archbishops, bishops, and abbots of all Ireland,
and they received him for king and lord of Ireland, swearing fealty
to him and his heirs, and the power of reigning over them for ever,
and thereupon they gave him their papers [in the form of deeds with
seals attached], and after the example set them by the clergy the
aforesaid kings and princes of Ireland did in like manner receive
Henry, King of England, for lord and king of Ireland, and became
his men, and swore fealty to him and to his heirs against all men.”

Henry left Waterford for Dublin on the 2nd November,
1171, and arrived in that city on the 11th November. He
remained in Ireland until the 17th April, 1172. No battle
was fought while he was in the country. He was received by
the Irish princes more as a protector and patron than an
enemy. Henry assumed the title of Lord of Ireland, and
departed without striking one blow, or building one castle, or
planting one garrison. Such was the conquest of Ireland by
Henry II., which was as unjustifiable as it was inefficient.

Sir John Davis, Attorney-General in the time of James I.,
thus describes the excursion of Henry II. into Ireland :(—

“ He departed out of Ireland without striking one blow, or building
one castle, or planting one garrison among the Irish ; neither left he
behind him one true subject more than those he found there at his
coming over, which were only the English adventurers spoken of
before who had gained the port towns in Leinster and Munster, and
possessed some slopes of land thereunto adjoining, partly by Strong-
bow’s alliance with the Lord of Leinster and partly by plain invasion
and conquest. The part of this island which was occupied by the
adventurers, consisting of a small district round Dublin, and some
ports along the south and east coasts, was taken under the direct
dominion of the King of England, placed under the feudal law,-and
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organized on the feudal system ; the rest remained in the jurisdiction
of the native chiefs and under the Brehon or Irish law.”

Roderic O’Connor, King of Ireland, who had expelled
Dermod for his conduct towards O’'Ruarc, Prince of Breffrey,
refused at first to acknowledge Henry’s sovereignty, but in
1175, four years later, he entered into a treaty with Henry,
which commences in the following manner :—

“'This is the final treaty agreed to at Windsor on the octaves of
St. Michael’s Day, in the year of grace 1175, between our Lord Henry,
son of the Empress Matilda, King of England, and Roderic, King
of Connaught, through the agency of Catholicus, Archbishop of
Tuam, and Cantordes, Abbot of St. Brendan, and Master Laurence,
Chancellor of the King of Connaught.

“To wit, that the King of England grants to the aforesaid
Roderic his liegeman, King of Connaught, so long as he
faithfully serves him, that he shall be a king holding under
him and ready to serve him as his own man, and that he is
to retain possession of his present - territories, as firmly and
peaceably as he held them before that our lord the King of England
came into Ireland, payirg him tribute ; and that he is to have under
his superintendence and jurisdiction the whole of the remaining part
of the land and its inhabitants, so as that they shall pay their tribute
in full to the King of England through his hand ; and that they shall
still enjoy their own rights, and that the present holders shall continue
to hold in peace, so long as they remain faithful to the King of Eng-
land, and pay him faithfully and in full their tribute and other dues
which they owe him through the hand of the King of Connaught,
saving in all things the privilege and honour of our lord the King of
England and his ¢ own’ [7. ¢,, the rights, &c., of King Roderic].”

The tribute consisted of one hide for every tenth head of
cattle killed in Ireland. The king reserved to himself Dublin
and its appurtenances, all Meath and Leinster, besides
Waterford and Dungarvan, which had been the territories of
Dermod, King of Leinster.

Roderic was King of Ireland, and the treaty proves that
Henry limited his claims to that part of the land of Ireland
of which Dermod MacMorrough was prince, and even in
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that portion Henry did not acquire any rights not possessed
by Dermod, and the inferior estates of the chiefs and
members of the clans were not disturbed by the proffered
vassalage. The tribute levied on the rest of Ireland was a
sort of black mail to avert injury, but the fact that Henry
never visited Connaught or acquired possession of the land was
pleaded in an action in Galway, in the reign of Charles I,
when the jury found that Henry had not acquired these
lands.

Ireland was, according to the Multifinan MSS.,, divided as
follows for fiscal purposes :—

Munster 7o cantreds, 2,100 town lands, 16,800 carracutes.

Leinster 31 ” 930 ” 7,400 ”
Connaught 30, 900 » 7,200 ”
Ulster 35 » 1,050 » 8,400 ”
Meath 18 2 540 » 4,320 »

Total 184 5,520 ’ 44,120 ”

Each carracute was about 120 acres, and this would make
the grazing land 5,254,400 acres ; the area under tillage in 1875
was 5,332,813 acres ; the number of cattle then was 1,656,000;
in 1848 it was 1,435,291. The tribute paid by Roderic
O’Connor would make the number of cattle in Connaught
270,000, in 1841 it was 298,877. One of the reasons which
conduced to Henry’s ready reception by the Irish princes was
the hope that it would tend to secure better order and tran-
quillity in the realm. Radulphus de Diceto, Dean of London,
who flourished under King John, A.D. 1197, says :(—

“When the people of Ireland saw how wholly the mind of the
King of England was set upon promoting ard establishing peace, he
being one that neither countenanced evil deeds by indulgent treat-
ment, nor issued hasty sentence of death against any man summoned
by his edict, they came to him suing for peace.”

Jan. 1172 Henry convened the Council of Cashel, of which
Giraldus Cambrensis observes :—
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“While the island was therefore thus silent in the presence of the
king, enjoying a tranquil calm, the monarch, wisely influenced by a
strong desire to magnify the honour of God’s church and the worship
of Christ in those parts, summoned a council of the entire clergy of
Ireland to meet at Cashel.”

Amongst the enactments are those for the payment of
tithes, the honouring of churches with due devotion, and
constant attendance at them, labouring by every means to
reduce the state of the Church to the model of the Church of
England. Some time after this council, King Henry sent to
Rome to Pope Alexander III. a copy of the decrees passed
at it and a copy of the deeds of submission to himself, as
king and lord of the newly-acquired island which he had
received from the archbishops and bishops, and the pontiff
“by his apostolic authority confirmed to him and to his heirs
the kingdom of Ireland according to the form of the deeds of
the archbishops and bishops of Ireland.” Pope Alexander
wrote three letters, all bearing date the 20th September, 1172,
one addressed to the prelates of Ireland, another to Henry
II., and another to the Irish nobles. The first is addressed
to Christian, Bishop of Lismore, legate of the apostolic see,
Galasius, Archbishop of Armagh, and the archbishops and
bishops of Ireland. He tells them that he is thankful to
God for granting to Henry such a noble victory and triumph,
and urges them to be very zealous in supporting a monarch
who was so “magnificent a personage and so truly devout a
son of the Church,” and that they should assist him to the
best of their power in retaining possession of the country, and
if any of the kings, princes, or other people of the country
should attempt to act in opposition to the oath of fealty they
had made to King Henry, they, the bishops of the Church,
were first to admonish him concerning his offence, and then,
if their admonition were unheeded, to visit him with the
terrors of ecclesiastical censure. “Be sure,” says he, “that
you execute our commands with diligence and earnestness,
that as the aforesaid king, like a good Catholic and truly
Christian prince, is stated to have paid to us a pious and

This content downloaded from 192.75.12.3 on Mon, 27 Jun 2016 07:51:27 UTC
All use subject to http://about.jstor.org/terms



THE HISTORY OF LANDHOLDING IN IRELAND. 271

benign attention in restoring you, as well the tithes as the
other ecclesiastical dues, so you likewise may yourselves
maintain, and as far as in you lies, procure that others shall
maintain whatever privileges appertain to the king’s dignity.”
The letter to King Henry praises him for his efforts to extend
the power of the Church; he asks the king “to preserve to us -
in the aforesaid land the rights of St. Peter ; and, even if the
said Church have no such jurisdiction there, that your Highness
should assign and appoint it for her.” In the third letter to
the Irish princes, he tells them how happy he had been to
learn that they had wisely submitted to such a potent and
magnificent king as their sovereign lord ; a circumstance that
promised their country, as he tells them, much greater peace,
tranquillity, and improvement, and he exhorts them to be
good subjects of King Henry, and to observe carefully the
fealty and allegiance which they had promised on their
oath to that prince.

In 1177 Henry II, having obtained license from Pope
Alexander III,appointed his son John, King of Ireland in
the presence of the bishops and peers, and in 1186 Pope
Urban sent over two legates into Ireland to crown John, the
king’s son, there.

The relative value of Ireland and England in the reign
of King John may be judged by the fact that when that
miserable king by an instrument or charter granted to
Innocent III. and his successors the whole kingdom of
England and the whole kingdom of Ireland, and took back
an estate thereof by an instrument sealed with a seal of
lead, he undertook to pay 700 marks a year for England and
300 marks a year for Ireland. Ireland was then in point
of inhabited houses considered to be to England in the ratio
of two to seven. Ireland at the present day is to England in
point of income as one to fourteen, though the population
is about in the ratio of one to four. The recently pub-
lished State papers, 1171 to 1251, do not contain any
grant of land in Ireland during the reign of Henry II
Many were made in the reign of King John. The first, July
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16, 1199, was made to the Knights Templars. It was followed
by two grants to Walter Cross, one of the two islands of
Asmudesty and Clere, for which the King received forty
marks and the service of one and a-half knight’s fee, the
second gave one knight's fee at Karventhi and Kalke, two
knights’ fees at Kildeyn in the cantred of Huhene, and of
five burgages within the walls of Limerick. Sept. 6 of same
year there is a grant to Hamon de Valoignes of the two
cantreds of Hochenel in the land of Limerick to hold of the
King by the service of ten knights, and the same date a grant
to Thomas Fitzmaurice of five knights’ fees in the fee of
Eleuri and cantred of Fontunel, and of five knights’ fees in
the fee of Huamerith in Thomond, on the river Shannon, and a
burgage near the bridge on the left within the walls of
Limerick. The same date there is a grant to William de Naas,
of the castle of Karaketel, with five knights’ fees in the
fee of Syachmedth and cantred of Huhene and also of a
burgage within the walls of Limerick. The same date a
grant to William de Burgh of Aspatria, of the rest of the
cantred of Fontunel, remaining in the king’s hands, by the
service of three knights’ fees. The same date of a grant to
Lambekin Fitzwilliam of a fee of five knights in the cantred
of Hueme, and a burgage within the walls of Limerick, and
the same day a grant to Robert Seignel of one knight’s fee
Chonchuherdechan, in the fee of Huerthern, and a further
grant of four burgages within the walls of Limerick.

Sept. 12, same year, there are grants to Elyas Fitz-Norman,
of the vill or adlongport, on the river Sur, to Humphrey of
Tekeull of Kilduna, with three circumjacent knights’ fees
and a burgage in Limerick. _

Sept. 12. Grant to Milo de Brit of twelve carracutes of
land at Long in the fee of Othohel and cantred of Huheme.
Then follow at intervals grants to Gerald Fitzmaurice,
Geoffrey Fitzrobert, John de Gray, Hugh Hose, William
de Burgh, the Knights Hospitallers, Meyler Fitzhenry, to
the Cistercian monks, to Thomas Abbot of Glendalough,
to the abbey and monks of Blessed Mary, in Mayo, to
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Geoffrey de Costentus, Geoffrey de Marisco, Richard de Felder,
and many others. In most cases a fine was paid to the king
as well as the knights’ service. Thus I find, Jan. 12, 1200,
William de Breonne gives the king 5,000 marks tha the may
have the honour of Limerick. The king retains in his
demesne the city of Limerick, the gift of all bishoprics
and abbeys and all royalties, the cantred of the Ostmen and
the Holy Isle, and the tenements and service of William de
Burgh, three cantreds in Cork to hold by the service of ten
knights. To Philip de Prendergast of forty knights’ fees, of
which fifteen were between Cork and Insovenoch. To
William Marshall, Earl of Pembroke, of his land in Leinster,
to hold by service of 100 knights. To Murad O’Brien of
cantred in Thomond, and to Richard de Burgh of all the
land of Connaught which William his father held of the
King.

One of the early English settlers affords an instance of the
way in which they were disposed to act towards the occupiers.
Henry de Londres was not only Archbishop of Dublin and
Papal Legate, but he was also Justiciary, an office equivalent
to that of Lord Lieutenant. After his instalment as arch-
bishop (1212) he summoned all the tenants and farmers of
the see to appear before him on a day appointed, and to bring
with them such evidences and writings as they enjoyed their
holdings by. The tenants, at the stated time, presented
themselves, and showed their evidences to their landlord,
“mistrusting nothing ;” but before their faces, on a sudden,
he cast them all into a fire secretly prepared. This fact
amazed some that they became silent, and moved others to a
strong choler and furious rage that they regarded neither
place nor person, but broke into irreverent speeches:
“Thou an archbishop! nay, thou art a scorch-villain.”
Another drew his weapon, and said, “As good for me to
kill as be killed, for when my evidences are burned
and my living taken away from me I am killed.” The arch-
bishop, seeing this tumult and imminent danger, went out at
a back door; his chaplains, registers, and summoners were
19 T
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well beaten, and some of them left for dead. They threatened
to fire the house over the bishop’s head ; some means were
taken to pacify their outrage, with fair promises that all here-
after should be to their own content : upon this they departed.
See Ware's “Annals of Ireland.”

King John, as well as his son, Henry IIL, attempted to in-
troduce English laws into Ireland, but their policy was frus-
trated by the barons, who preferred leaving the native Irish
to be governed by their own laws and customs, which, being
framed for a peaceful, contented people, gave more power to
the strangers to persecute and oppress them; for, as the
King’s courts were not open to the Irish, who continued to be
governed by the Brehon Code, the Normans could, if the blood
of a relative was shed, plead that he was only an Irishman,
and thus be secured from human vengeance. The unfortunate
inhabitants, perceiving the advantage to be derived from Eng-
lish laws, petitioned Edward I. to admit them to the protec-
tion of British law, and offered him a purse containing 8,000
marks as an acknowledgment in return for the desired benefit.
Twice they urged the appeal, and twice the king received it
into favourable consideration, but evil influences prevailed,
and the heartless rulers of Ireland succeeded in defeating the
good intentions of the King and the just claims of an op-
pressed people, and in 1315 “Donald O’Neyl, King of
Ulster and rightful successor to the throne of all Ireland, and
the princes and nobles of the said land, as well as the Irish
people,” addressed Pope John XXII. They say,—

“That Pope Adrian, an Englishman, at the false suggestion of
Henry I1. made over to him the dominion of our realm,” they say,
“ we were despoiled of our royal honour without any offence of ours,
and handed over to be lacerated by teeth more cruel than those of
any wild beasts.”” “ For since that time when the English, upon
occasion of the grant aforesaid, under the mask of a kind of outward
sanctity and religion, wickedly crossed the borders of our realm, they
have endeavoured with all their might, and with every act of treachery
they could employ, to exterminate and completely to eradicate our
people from the country, and by means of low crafty scheming they
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have so far prevailed against us, that expelling us violently, without
regard to the authority of any superior, from our spacious habitations
and patrimonial inheritance, they have forced us to repair, in the
hopes of saving our lives, to mountainous, woody, swampy, and
barren spots; and exerting themselves to the utmost of their power
to drive us from them, and to seize upon every part of our native soil
for themselves, contrary to all right ; falsely asserting, in the extreme
frenzy which blinds them, that we have no right to any free
dwelling-place in Ireland, but that the whole property of the
said country belongs entirely of right to themselves.”

The document goes on to expose the treatment which the
Irish received, and begs the Pope to appoint Edward Bruce
to be king over them, and prayed that, out of a regard to
justice and public tranquillity, the Pope would “forbid the
King of England and our adversaries to molest us for thefuture;
or, at least, kindlyvouchsafe to execute for us upon them the due
requirements of justice.” The Pope, on receiving this appeal,
addressed a remonstrance to King Edward, in which he re-
minds him that God hears the groans of the oppressed, and
urges the expediency and advantage which would arise to the
king from his looking into the wrongs of the Irish and grant-
ing them redress, so as to cut off all occasion of just com-
plaint.

The Irish princes and nobles also complained to Pope John
XXII. of the exclusion of Irishmen from positions in the
Church, and referred to the decree of the Council of Kilkenny,
which totally excluded all Irishmen from ordination or ad-
mission into the religious bodies.

The inhabitants were classified by the Duke of York, in
his despatches to Richard II,, as follows :—

“1st. Liegemen, or good subjects. 2nd. Irish enemies who had
never submitted to the government, and who were, indeed, in a state
of almost constant warfare with it. 3rd. Rebels, who, from being
subjects by birth and submission, had taken up arms against the
State, or at least renounced English laws and institutions.”

In the reign of Henry IIIL the rights of ladies with regard
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to the succession to land became the subject of legislation,
and an Act was passed (14 Henry IIL.) which says,—

“Henry, King of England and Lord of Ireland, &c., &c. Certain
knights of Ireland have made application to the king respecting #%e
descent of land to sisters in Ireland, whether the younger sisters
should do homage to the elder sister or to the king. The reply was,
that by the custom of England they held as co-partners, and each
should do homage to the king; and it enacts that this custom shall be
proclaimed throughout our dominion of Ireland, to be straitly kept.”

The sovereign tried to check the lawlessness of the English
settlers and the king’s officers; but as their object was to
obtain the lands of the Irish people, the statutes of the
sovereign became a dead letter. The 17th Ed. IL, A.D. 1323,
enacts,—

1. That the king’s officers shall not purchase lands in Ireland
without licence ; and if any do the contrary, it shall forfeit to the king
and his heirs.

“ 2, That they shall not by colour of their offices take victuals of
any person against his will.

¢ 3. That they shall not arrest ships or other goods of strangers or
our own people, but that all merchants and others may carry their
corn and other victuals and merchandises forth of our realm of
Ireland into our realm of England, and unto our land of Wales,
under penalty of double damages, and shall also be grievously
punished by us.” '

Edward IV. sought to break down the existence of the
clan or sept, which, as joint owner of the land of the tribe,
continued to maintain its existence, and a law was passed in
the fifth year of his reign, which sought to abolish the clan
names. It enacted,—

« That the Irish dwelling amongst the English in the counties of
Dublin, Moth (Meath), Urul (Louth and Monaghan), and Kildare,
should no longer be called by the name of their sept or nation, but
each one should take upon himself a several surname, either of his
trade or faculty, or of some quality of his body or mind, or of the
place where he dwelt, so as every one to be distinguished from the
other.”
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It is not my object to write a history of Ireland, or to give
any account of the unhappy incidents which arose from the
weakening of the ancient system of laws and the absence of a
competent jurisdiction. Sir John Davis, whose leanings
were towards the English, observes,—

% Though Henry II. had the title of sovereign and lord over the
Irish, yet did he not put those things in execution which are the true
marks of sovereignty. For to give laws unto a people ; to institute
magistrates and officers over them; to punish and pardon male-
factors ; to have sole authority of making war and peace, and the
like, are true marks of sovereignty, which King Henry II. had not in
the Irish countries ; but the Irish lords did still retain all these pre-
rogatives to themselves; for they governed their people by the
Brehon law; they made their own magistrates and officers, they
pardoned and punished all malefactors within their several countries ;
they made war and peace one with another without controlment, and
this they did not only during the reign of Henry IL., but afterwards
in all times, even until the reign of Queen Elizabeth.”

The only object of the English appears to have been to
acquire territories for themselves, and few crossed to Ireland
except rude and barbarous warriors. The English adventurers
and colonies planted took land from the Irish, yet they, as well
as the Irish, strove to be independent of the Crown, and rose
frequently in rebellion. In this state of disturbance many of
the Irish were anxious to obtain the protection of English
laws. The Brehon Code did not impose capital punishment,
and if an Englishman murdered one of the mere Irish he
claimed to be tried by Brehon law; while, if an Irishman
murdered an Englishman, it was avenged with the utmost
rigour.

« As long as they (the Irish) were out of the protection of English
law,” says Sir John Davis, “ so as every Englishman might oppress,
spoil, and kill them without controlment, how was it possible they
should be other than outlaws and enemies to the crown of England ?
If the king would not admit them to the condition of subjects, how
could they learn to acknowledge and obey him as their sovereign ?
When they might not converse or commerce with any civil men, no

19«
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enter into any town or city without peril of their lives, whither should
they fly but into woods and mountaius, and there live in a wild and
barbarous manner? For, in a word, the English would neither in
peace govern them by law, nor in war roof them out by the sword ;
must they not needs be pricks in their eyes and thorns in their sides
till the world’s end? ”

Where such a writer as Sir John Davis speaks of rooting
out an entire people with the sword, we may easily fancy the
feeling that actuated more ignorant and barbarous men.
The object of the adventurers was to acquire the lands of
the Irish; they were harassed and tormented. Maurice
Fitzthomas, of Desmond, began that system of extorting
coin and livery, called in the old statutes a damnable custom,
the imposing and taking of which was made high treason.

“ Besides,” says Davis, “the English colonies being dispersed in
every province of this kingdom, were enforced to keep continual
guards upon the borders and marshes round about them, which
guards consisting of idle soldiers were likewise imposed as a continual
burthen upon the poor English frecholder and tenants, the great
English lords and captains had power to impose this charge when
and where they pleased ; many of the poor freeholders were glad to
give unto these lords a great part of their lands to hold the rest free
from that extortion ; and many others, not being able to endure that
intolerable oppression, did utterly quit their freeholds and returned to
England. By these means the English colonies grew poor and weak,
though the English lords grew rich and mighty ; for they placed Irish
tenants upon the lands relinquished by the English, upon them they
levied all Irish exactions, with them they married and fostered, and
made gossips ; so as within one age the English, both lords and free-
holders, became degenerate and mere Irish in their language, in their
apparel, in their arms and manner of fighting, and all other customs
of life whatsoever.”

This sad picture shows how a noble people, intelligent and
highly cultivated, sunk under tyranny and oppression.

One of the Lord Deputies, in the reign of Henry VIIIL,,
gives the following picture of that portion in the possession
of the English :—
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“The Pale is overrun with thieves and robbers. The soldiers
so beggarly that they could not live without oppressing the subjects.
Leinster was harassed by the Tooles, Burns, &c., but especially the
county of Kilkenny was almost desolate, Munster, by the dissen-
sions between the Earls of Desmond and Ormond, was almost ruined.
Connaught was almost wasted by the feuds between the Earl of
Clanricarde and McWilliam Oughton, and Ulster was in open
rebellion with Shan O’Neil.”

One of the State Papers addressed to King Henry VIIL
about the year 1515, thus describes the land of Ireland,—

“If the land of Ireland were put once in order, it would be none
other than a very paradise, delicious, of all pleasaunce inrespect and
regard of any other land in thisworld. Inasmuch as there was never
stranger or alien person, small or great, who would avoid therefrom
by his will, notwithstanding the misorder, if he might have the
means to dwell therein. How much more would be his desire to
dwell therein if the land were once put in order.”

The putting in order which appears to be contemplated was
the handing over to the English settlers the land of the Irish
owners. The history of land in Ireland is almost an unvary-
ing tale of spoliation,

Absence from Ireland was sufficient to forfeit lands held in
that country. The condition upon which these lands were held
implied residence, for it was found necessary, in the reign of
Henry VL,* to pass an Act by which such lands would not be
forfeited in cases in which the person was employed upon
the king’s business.

* The 25th Henry VI., cap. 2, and 25th Henry VI, cap. g, runs thus,
“Also it is ordained and agreed that if any of the King’s liegemen or
officers of his land of Ireland be out of said land of Ireland by the com-
mandment of the King or his Heirs, Lieutenants, their Deputies, Justices,
or the King’s Council of Ireland, that their lands, Tenements, Rents,
Benefices, or Offices, or other possessions whatsoever by their said
absence shall not be seized or taken into the King’shands or his heirs, nor
their offices void; and if so fortune that any of the said officers be taken
by pirates or any other ill-doers or enemies, that they, at their return
may occupy their said offices, notwithstanding any grant or gift of the said
offices made to any other person in their absence, and if any service or
gift be made to the contrary, the same shall be void and holden for none,”
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The English settlers, the descendants of the Roman barons,
became less and less civilized, and they were described in the
language Hibernus ipsis Hiberniores, i. e., more Irish than the
Irish themselves. Rapine, injustice, and spoliation were the
rule of these lords; and suffering, misery, and destitution the
lot of the Irish people, who were deprived of the privilege of the
mild laws of the Brehon code, which were unequal to control
Norman violence, and who did not receive the compensating
advantage of the English common law; and the difficulties
of the Irish were aggravated by an enactment which made the
head of the sept answerable for every one of the sept, and bound
him to produce him when charged with treason, felony, or any
other heinous crime ; thus the innocent were made to suffer
with the guilty, and the lands of the whole sept were liable to
fine for the non-jurisdiction of one of the real or supposed
members of the sept. They were punished without trial,
judgment preceded inquiry, and innocence and guilt were
confounded in indiscriminate retribution.

Henry VIII. altered the title borne by his predecessors,
and by an Act passed in the thirty-third year of his reign, that
monarch took “for himself, his heirs and successors, the style
and title of King of Ireland.” The Act provided that “the
king shall enjoy that style and title and all other royal pre-
eminences, prerogatives, and dignities, as are united and
annexed to the imperial crown and realm of England.” Yet
the Irish asserted their rights to their land, for Spencer
relates :i—

“ That the Irish have always preserved their own law, which is the
Brehon law, and that at the Parliament held by Sir Anthony St.
Leger, Lord Deputy in the reign of Henry VIIL, the Irish lords in
acknowledging Henry for their sovereign reserved unto themselves
all their former titles, tenures, privileges, and seigniories invalidate,
and that their ancestors had no estate in any lands, seigniories, or
hereditaments longer than during their own lives, for all the Irish
do hold their land by tanistry, which is no more but a personal estate
for his life, that is tanist, by reason that he is admitted thereunto by
the election of the country.”
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Henry VIIIL appears to have grappled very resolutely
with one of the evils of English rule—the non-residence of the
nobles. This, though the subject of previous legislation, was
not enforced with vigour, but an Act in relation thereto was
passed in the twenty-eighth of his reign, which is so quaint in
its language, and so descriptive of the state of Ireland, that I
quote its preamble at length. It declares,—

28th Henry VIII., c. 3.—Forasmuch as it is notorious and manifest that
this the King’s land of Ireland heretofore being inhabited, and in due
obedience and subjection to the King’s most noble progenitors, Kings
of England, who in those days in right of the crown of England had
great possessions, rents, and profits within the same land, hath prin-
cipally grown into ruin, desolation, rebellion, and decay, by occasion that
great dominions, lands, and possessions within the same land as well by
the King’s grants as by course of inheritance and otherwise descended
to noblemen of the realm of England, and especially the lands and
dominions of the earldoms in Ulster and Leinster, who having the same
both they and their heirs by process of time devising within the said realm
of England, and not providing for the good order and surety of the same
their possessions there,'in their absence and by their negligences suffered
those of the wild Irishmen, being mortal and natural enemies to the
Kings of England and English dominion, to enter and hold the same
without resistance, the conquest and winning thereof in the beginning not
only cost the king’s said noble progenitors charges inestimable, but also
those to whom the said lands were given, then and many years after
abiding within said land nobly defended the same against all the King’s
said enemies, and also kept the same in such tranquillity and good order
as the Kings of England had due subjection of the inhabitants there, the
laws obeyed and of their revenues and regularities were duly answered,
as in any other where within the realm of England, and after the gift or
descent of the said lands, possessions, and dominions to the persons
aforesaid, they and their heirs absented themselves out of the said land
of Ireland dwelling within the realm of England, not pondering nor regard-
ing the presentation thereof, the towns, castles, and garrisons appertain-
ing unto them fell in ruin and decay, and the English inhabitants there,
in default of defence and justice and by compulsion of those of Ireland
were exiled, whereby the said king’s progenitors lost as well their dominions
and subjections there, as also their revenues and profits and their said
enemies by re-adopting or attaining the said lands, dominions, and posses-
sions were elevated into great dominion, power, strength, and puissance
for the suppressing of the residue of the king’s subjects of this land which
they daily ever since have attempted, whereby they from time to time
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usurped and encroached upon the king’s dominions, which hath been the
principal cause of the miserable estate wherein it is at the present time,
and those lands and dominions by negligence and in default of the very
inheritors, after this manner lost may be good example to the King's
majestie now being intending the reformation of this land, to foresee and
prevent that the like shall not ensue hereafter. It enacts that the lands
of Thomas Harvard, Duke of Norfolk, and Lord Berkely, his co-partner
in Carlow, Old Ross, and other manors ; those of George Talbot, Earl of
Waterford and Salop in Wexford, and the heirs general of the Earl of
Ormonde ; the Abbot of Furness ; the Abbot of St. Augustine’s, Bristow ;
the Prior of Chad Church, Canterbury ; the Prior of Lanthony ; the Prior
of Cartmel ; the Abbot of Kentisham ; the Abbot and Prior of Oswy ; the
Abbot and Prior of Bath, and the Master of St. Thomas Acres, should
forfeit their lands to the king, saving the right of all such as dwell in the
land except those named, and saving also the right of John Barnewall,
Lord Trimleton, and Patrick Barnevale.

Mr. Smith, in his work on the Irish, alludes to the following
curious circumstance. He says {p. 100),—

“In the reign of Queen Mary, when the septs of O'More and
O’Connell were attainted, the septs pleaded that the chieftain could
not by attainder forfeit the septs’ lands, which he had never possessed.
It would perhaps have been difficult at that time in the case of any
of the great forfeitures to meet this plea. A feeling that the land
was still theirs, and that they were unjustly kept out of their posses-
sions, seems long to have survived these vast confiscations in the
minds of the zative proprietors.”

This shows that the system of Tanistry was continued in
Ireland, and that the obligation imposed upon the sept and
Crown were quite different from those which existed between
liegeman and lord under the feudal system. The latter was
a mutual tie of dependence and support ; while the chief of
the sept was merely an elected officer, and did not possess
the land of the clan.

A review of the four centuries that elapsed from the landing
of the English to the accession of Queen Elizabeth leaves
upon the mind the impression of evil unmitigated by a single
tint of good. The landing of the English cannot be elevated
into the ranks of conquest, inasmuch as it took place upon the

This content downloaded from 192.75.12.3 on Mon, 27 Jun 2016 07:51:27 UTC
All use subject to http://about.jstor.org/terms



THE HISTORY OF LANDHOLDING IN IRELAND. 283

invitation of a wicked prince, to reinstate him in the
dominions from which he had been evicted for his crimes.
The English monarch accepted a subordinate position as an
Irish Prince or chieftain, and despoiled his own subjects.
The acquisition of part of Ireland added no lustre or strength:
to the English Crown; on the contrary, like all great
crimes, it brought its own punishment, and was a source of
weakness. It opened a field for truculent English nobles,
who, uncurbed by the sovereign, waged petty wars with the
Irish for the purpose of despoiling them of their lands. The
Barons became rebels. The Irish became disorganised, the
clans were forced into a warlike position quite foreign to the
genius of the Brehon code, in defence of their possessions, and
the chiefs placed at the head of armed forces imitated the
evil example of the English barons, and tried to acquire the
hereditary right over the joint property of the sept. Two
systems of jurisprudence prevailed, yet neither had the full
support of the administrative power of the Crown. The
Irish were refused the advantages of education, and for-
bidden to minister in the Church. The object of the
governors was spoliation ; the adventurers lusted for the pos-
session of the lands of Ireland ; and as there could be neither
rebellion nor forfeiture where there was neither authority nor
obligation, the MNorman invaders resorted to brute force;
“lawv lauder enaughter,” “the strong hand uppermost,”
became the motto of one of the most influential of the
English families, and swayed the policy of all the others. To
this was superadded the bitterness of religious strife, the
aid of foreign power was evoked by the rebellious English
subjects of the Queen. The Desmonds, the Geraldines, and
the De Burghos rose against the Crown, and sought not only
the aid of the more powerful Irish chieftains, such as the
O’Neils, but also that of Spain. An army landed in the
south, and it required 20,000 English troops to subdue
Ireland. The Crown seized upon the lands of its own
subjects, and Elizabeth rewarded Sir Walter Raleigh,
Edmund Spencer, and others by the gift of forfeited lands.
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But the Irish executive did not wish for order or peace,
and one of Elizabeth’s ministers is stated by Lascelles, in
Res gestee Anglorum in Hibernia, to have said,—

‘Should we exert ourselves in reducing this country to English
order and civility it must soon acquire power, wealth,and consequence.
The inhabitants will thus be alienated from England ; they will either
cast themselves into the arms of some foreign power, or perhaps cast
themselves into a separate and independent state. Let us rather
connive at their disorders; for a weak and disordered people can
never succeed in detaching themselves from the crown of England.”

True policy would have suggested a different mode of pro-
ceeding. Elizabeth’s favourite scheme was that of repeopling
it by an English colony ; she issued letters to every county
in England. encouraging younger brothers to become under-
takers in a plantation of Ireland. The forfeited lands of the
Desmonds were 574,628 acres, of which 244,080 were granted
to the undertakers, and the remainder were restored to such
of the former possessors as had been pardoned, and leases
were made to the native Irish tenantry ; thus those whom
Elizabeth wished to settle in Ireland defeated her intention,
and instead of resident proprietors they became absentee
middlemen.”

Four Acts, the 11th, 13th, 27th, and 28th of Elizabeth, were
passed for the purpose of confiscating the lands of the O’Neil
in Ulster, those of the Knight of the Valley in Munster, of the
White Knight in Munster, and of Viscount Baltinglass and
the Desmonds in Leinster.

Spenser, who lived for some years in Ireland, thus speaks
of the country :—

“ And sure it is yet a most beautiful and sweet country as any under
heaven ; being stored throughout with many goodly rivers, replenished
with all sort of fish most abundantly; sprinkled with many very
sweet islands and goodly lakes like little inland seas, that will carry
even shippes upon their waters, adorned with goodly wood, even fit
for building houses and shippes, so commodiously, as that if some
princes in the world had them, they would soon hope to be lords of

This content downloaded from 192.75.12.3 on Mon, 27 Jun 2016 07:51:27 UTC
All use subject to http://about.jstor.org/terms



THE HISTORY OF LANDHOLDING IN IRELAND. 285

the sea and ere long of all the world ; also full of good ports and
havens, opening upon England, as inviting us to come unto them, to
see what excellent commodities that country can afford ; besides the
soil itself most fertile, fit to yield all kind of fruit that shall be com-
mitted thereto, and lastly, the heavens most mild and temperate, though
somewhat more moist in the parts towards the west.”

Ireland was invaded by the English for the avowed purpose
of improving the condition of the people of the country; it
had been held for about four hundred years, and let us ask,
what was its condition? what were the benefits it received ?
The principal witness I shall produce is an Englishman, the
gentle author of the “ Faerie Queene,” who by the gift of Queen
Elizabeth became an Irish settler, and resided for many years
upon the borders of the counties of Cork and Waterford. He
says :i—

“ Notwithstanding that the same was a most rich and plentiful
country, yet they were brought to such wretchedness as that any
stony heart would rise at the same. Out of every corner of the
woods and glens they came creeping forth upon their hands, for their
legs would not carry them ; they looked like anatomies of death ;
they spake like ghosts crying out of their graves; they did eat the
dead carrions, happy when they could find them, yea, and one another
soon after, insomuch as the very carcases they spared not to scrape
out of their graves; and if they found a plot of watercresses or
shamrocks, there they flocked as to a feast for a time, yet not able
to continue there withal, so that in short space there was none almost
left, and a most populous and plentiful country suddenly left void of
man or beast.”

Nothing can be more sad than this picture of the state of
Ireland. The same writer in 1596 added,—

«“There have been divers good plots devised and wise counsels
cast already, about the refornmation of that realm of Ireland. But
they say it is the fatal destiny of that land, that no purposes
whatsoever which are meant for good will prosper or take good
effect.”

Spenser thus recommends husbandry :—
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“ Because by husbandry, which supplieth unto us all things necessary
for food, whereby we cheerfully live, therefore it is to be first provided
for. The first thing, therefore, we ought to draw these new tithing
men to ought to be husbandry. First, because it is the most easy to
be learned, needing only the labour of the body, next, because it
is most natural ; and lastly, because it is the enemy to war and most
hateth unquietness; as the poet saith,—

* # #* «Bella execrata colonis ;”

for husbandry, being the nurse of thrift and the daughter of industries
and labour, detesteth all that may work her scath, and destroy the
travail of her hand, whose hope is all her lives, comfort unto the
plough.”

As to the increase of cattle in Ireland he says,—

T would, therefore, wish that there were some ordinance made
amongst them, that whosoever keepeth twenty kine should keep a
plough going, for otherwise all men would fall to pasturage and none
to husbandry, which is a great cause of the dearth now in England,
and a cause of the usual stealths in Ireland. For look into all
countries that live in such sort by keeping of cattle, and you shall
find that they are both very barbarous and uncivil, and also greatly
given to war. The Tartarians, the Muscovites, the No rwegians,the
Goths, the Armenians, and many others do witness the same, and
therefore, since now we purpose to draw the just from desire of war
and tumult, to the love of peace and civility, it is expedient to abridge
their great custom of herding, and to augment their trade of tillage
and husbandry.”

The State Papers describe the condition of Ireland in the’
following language (vol. ii.,, p. 14) :— '

“What common folk in all the world is so poor, so feeble, so evil
beseen in town and field, so bestial, so greatly oppressed and troddey
under foot, fares so evil with so great misery, and with so wretched
life as the common folk of Ireland? What pity is here wherewith
to report | there is no tongue that can tell, no person can write. It
passeth far the orators and Muses all to show the order of the nobles,
and how cruel they entreat the poor common people. What
danger it is to the king against God to suffer his land, whereof he
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bears the charge and the cure temporal, to be in the said misorder
so long without remedy! It were more honour to surrender his
claim thereto, and make no longer prosecution thereof, than to suffer
his poor subjects always to be so oppressed, and all the nobles of
the land to be at war within themselves, always shedding of Christian
blood without remedy. The herd must account for his fold, and the
king for his.”

The effect of the injustice which had been perpetrated and

heaped up with continuous and increasing violence upon the
Irish people was most deplorable. The dissemination of their
property embittered their minds, and drove them into hostility
to government. The refusal to admit the Irish to holy orders
deprived the Church of the power and influence which it
might have used to repress injustice and to soften the lot of
those who were exposed to it. The constantly recurring
rebellions of the Anglo-Norman nobles, who threw off the
power of the Crown and assumed the title and state of
" princes, the wars between the Desmonds, Geraldines, and
Butlers, tended to create and aggravate the confusion. The
consequence of ill treatment was the degradation of the native
race, it became demoralized and degraded. I cannot do
better to illustrate their position than quote the words of
Edmund Burke, who wrote,—

“To render men patient under the deprivation of all the rights of
human nature, everything which could give them a knowledge or
feeling of those rights, was nationally forbidden. To render humanity
fit to be insulted, it was fit that it should be degraded.”

Elizabeth had a long and most severe struggle to establish
her authority in Ireland, and at the end of a war of upwards
of seven years’ duration, in which as many as 20,000 English
troops were engaged, a final capitulation was agreed upon,
but she did not live to see it perfected ; it was signed a few
days after her death. The country, worn out with this long
and tedious war, was at length prostrate at the foot of the
sovereign. The Plantagenets left to a new dynasty the duty
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of reconstruction and restoration, and we shall see how that
trust was fulfilled.

PART IV.—THE STUART OR CONFISCATION PERIOD.

AFTER the rebellion and assassination of Shane O’Neil, 1568,
his estates and those of his adherents, being most of the
seignories and counties of Ulster, were confiscated by the 11th
Elizabeth, c. i, 1569, and vested in the Crown. The lands
were given to English adventurers, but they found it impos-
sible to hold their ground against the original inhabitants. In
1588 O’Neill, the Earl of Tyrone, and other lords of Ulster,
entered into a combination to-defend their lands and religion.
This war lasted fifteen years, and terminated in 1603. No
cruelties were spared by the Lord Deputy Mountjoy to put
them down. He made incursions on all sides, spoiled the
corn, burnt all the houses and villages, and the people were
reduced to live like wild beasts. Ireland, which had a popula-
tion of two millions, was reduced to one-half. “The multi-
tude,” says Sir John Davis, “ being brayed as it were in a
mortar with sword, famine, and pestilence together, submitted
to the English Government.” All commodities had risen in
value : wheat had advanced from 36s. to 180s. per quarter ;
oatmeal, from 5s. to 22s. per barrel, and other things in pro-
portion. The submission in 1603 led to the settlement of
Ulster by James 1.

In 1586 the large estates of the Earl of Desmond in the
counties Cork, Limerick, Kerry, Waterford, Tipperary, and
Dublin, comprising 524,628 acres (statute measure), were
escheated, not for any overt act of treason, but on account of
his quarrels with the Earl of Ormonde. These large posses-
sions were a strong temptation to the Irish governors, but
they found some difficulty in passing a bill of attainder. A
claim was also set up by the Crown to the whole of Connaught
and the county Clare, and an arrangement was made with
the Lord Deputy, Sir John Perrott, that the lords and gentle-
men of that district should surrender them to the Crown
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and receive back, Royal Letters Patent. The surrenders were
not enrolled, and the patents were not delivered. James I.
issued a commission to receive the surrenders and re-convey
the estates, by new patents, to the lords and gentry, they
paying £3,000 for their enrolment in chancery. Though the
money was duly paid the enrolment was not made, and the
king claimed the land. The titles were pronounced defective,
and the whole district was adjudged to vest in the Crown.
This unfortunately resulted either from the negligence or
wicked design of the officials, based, as Carte observes, “on
a mere nicety of law which ought to be tenderly made use of
in derogation of the faith and honour of the king’s broad
seal.” The lords and gentry put no faith in the king’s sense
of equity ; they appealed to his necessities, offered double
their annual compositions, and to pay a fine of £10,000. The
proposal was entertained, and the western scheme of planta-
tion was suspended.

The jurors were coerced or bribed into finding for the
Crown. The judges and law officers were rewarded. Sir
Arthur Chichester got large possessions in Ulster, which remain
in his family to the present day, his descendant, the Marquis
of Donegal, having large estates in Ulster. Sir John Davis
was rewarded with a grant of 4,000 acres in the same province.
“No means of industry,” says Leland, “or devices of craft
were left untried, and there are not wanting proofs of the
most iniquitous practices of hardened cruelty or vile perjury
and scandalous subornation, employed to despoil the fair and
unoffending proprietor of his inheritance.”

“Where no grant appeared, or descent or conveyance in
pursuance of it could be proved (says Carte), the land was
immediately adjudged to belong to the Crown. All grants
taken from the Crown since Ist Edward II. till 1oth Henry
VIIIL had been resumed by Parliament, and the lands of all
absentees, and of all that were driven out by the Irish, were, by
various acts, vested again in the Crown. . . . Nor did
even later grants afford full security; for if there was any
former grant in being, at the time they were made, or if the

20 Y
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patents passed in Ireland were not exactly agreeable to the
fiat, and both of these to the king’s original warrant trans-
mitted from England—in short, if there was any defect in ex-
pressing the tenure, or any mistake in point of form, there
was an end of the grant and the estate under it.”

The following statutes, confiscating lands in Ireland, were

passed :—

Philip and Mary, 3 and 4, cap. i, ii. Disposing of Leix and Offaly.
cap. iii. Divers and sundry waste grounds
into shire grounds.
Elizabeth, 2, cap. vil. Restitution of the hospital of
St. John’s.
3, cap. iii. Lands of Christopher Eustace.
11, cap. i. Attainder of Shane O’Neile.
» cap. iii. Thomas Knight of the Valley.
s Sep. 4, cap. ii. Restoring the Earl of Kildare.
cap. viii. Attainder of Sir Oswalde Massing-
bred.
12, cap. v. Attainder of all indicted for
treason, from April 1, 1569, to
April 1, 1571.
Sep. 2, cap.v. John Fitzgerald,the White Knight.
27, cap. i. Attainder of James Eustace.
28, cap.vii. Attainder of Earl of Desmond.
Attainder of John Browne and
others.

” ”»

”

”

Mr. H. C. Hamilton, F.S.A., Assistant Keeper of the Public
Records, in the introduction to the Calendar of State Papers,
1509—1573, says \—

“The power of the English in Ireland had so much decreased in
Henry VII.’s time that the old Irish system of government in clans or
separate small nations had revived and was in full force throughout the
greater part of the land. Of this government and its workings we
have the best and most ample accounts in these papers. The wars
of Henry VIII., Mary, and Elizabeth, reveal the whole strength and
weakness of the system, and show how the superior combination of
the English, supported by continual supplies of men and money from
home, prevailed over the craft and daring of the native chiefs and
favourite generalissimos.”
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In the arguments in the case of Tanistry, 5th James I, it was
alleged “that King John only made twelve counties in Leinster
and Munster, viz, Dublin, Meath, Uriel, Kildare, Cather-
lough, Kilkenny, Wexford, Waterford, Cork, Kerry, Limerick,
and Tipperary. But the other provinces and territories of
this kingdom, which are now divided into twenty-one counties
at large, being then inhabited for the greater part by the mere
Irish, were out of the limits of shire ground for the space of
300 years after the making of the first twelve counties, and
therefore it was impossible that the common law of England
could be executed in these counties and territories: for the
law cannot be put in execution where the king's writs cannot
run, but where there is a county and a sheriff, or other mem-
ber of the law, to serve and return the king’s writs.”

It was further urged that if a conqueror receives any of the
native inhabitants into his protection, and avoweth them for
his subjects, and permitteth them to continue their possessions
and remain at peace and allegiance, their heirs shall be ad-
judged in by good title without grant or confirmation of the
conqueror. The example of the Norman conqueror and that
of Wales were instanced as proving the legality of pre-existing
customs and rights, and it was urged that James I, by
special proclamation in the third year of his reign, declared
and published that he received all the natives of Ireland
into his royal protection, by which it was clearly resolved
that the common law of England was thereby established
universally in the kingdom of Ireland. The common law of
England, however, recognises existing customs, and, should
have legalized zanistry.

English Sovereigns and statesmen appear to have felt that
the Irish chieftains who had never held their lands from the
Crown, owed it no fealty. Many descendants of English
settlers intermarried into Irish families, and adopted the
Tanistry system. An effort to substitute holdings under the
Crown for the Irish system was made by the xii. Elizabeth,
cap. 5 ; it enables “the pretended lords, gentlemen, and free-
holders of the Irishry and degenerated men of English name,
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holding their land by Irish custom, to surrender their lands to
the Queen, and of taking estates by letters patent, which shall
be good and effectual in the law, against all persons except
those who have estate, title, or right to the said lands by the
due course of the common law.”

In 1604 Sir Arthur Chichester was appointed deputy, and,
says Lascelles,—

“A Commission of GRACE was issued under the great seal of
England, empowering the chief governor to accept surrenders of
those Irish lords who held of old on precarious tenure. Many
embraced this opportunity of converting their tenure for life into one
of fee, which should descend to their children. Others dreaded the
legal consequences of their late treason, and were impatient to
receive their possessions by a new investiture. So that this commis-
sion instantly produced a general surrender of lands. No chieftaincies
were now granted by letters patent; no officers of justice to be
stationed, or to exercise an Irish seigniory. The lord by his new
patent was to be invested only with the lands found to be in his
immediate possession as a domain. His followers were to be con-
firmed by the king in their subordinate tenures on condition only of
paying the lord the stated rent, in place of all uncertain Irish exac-
tions, Building, planting, cultivation, and civilization were to follow
in the train of these regulations. The trading towns were induced to
follow the example of the lords; they surrendered their old and
accepted new charters with such regulations and privileges as tended
to keep them in subjection to the Crown.”

“King James I.,” says Plowden, pp. 100, 101, “in order more
effectually to secure the full dominion both of the Irish and their
property, published a proclamation, which is usually called the Com-
mission of Grace, for securing the subjects of Ireland against all claims
of the Crown. The chief governor was thereby empowered to accept
the surrender of those Irish lords who still held their estates or pos-
sessions by the old tenure of fanistry or gavelkind, and to regrant
them in fee simple according to the English law, thus converting
the estates for life of the chieftains into estates in fee simple. For
this there were two obvious reasons of State policy: the first was that
in case of forfeiture the whole would become vested in the Crown by
the attainder of the forfeiting person ; whereas if by the old tenure
of tanistry they remained tenants for life, the estates could only in
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such cases be forfeited to the Crown for the life of the forfeiting
person, and would be saved to all remainder men, which by the old
Brehon tenure were in fact the whole sept. The second reason was,
that by vesting the fee simple in the chief, which by the course of
English law made it descendable to his eldest son or heir-at-law, it
excluded the sept from the reversionary distributive rights of gavel-
kind upon the death of the tenant for life, and thus detached the
septs from that common bond of interest and union with their chief
which gave them firmness, consistency, and consequence, and neces-
sarily threw them thus disjointed more immediately under the power
of the sovereign, by leaving only one freeholder or tenant to the
Crown in each sept. The new grants to the lords were limited to the
lands in their actual possession, and those lands which any of his
followers held on very precarious Irish tenures of the chief were con-
firmed to the mesne tenant, also in fee, upon paying to the lord a
certain rent, equivalent to the lord’s beneficial interest in the services
or tenure of his tenant. Thus was the whole landed interest of
Ireland new modelled, and the example of these new patentees of
the Crown was followed by many trading towns and corporations
throughout the kingdom: they surrendered their old and accepted
new charters from the Crown.”

Travelling was difficult in those days, and there was too
little disposition to preserve the rights of the inferior holders
or ter-tenants. The chieftain went through the ceremony of
surrendering the estate of the clan or sept, yet he was only
joint owner with others, and got a new title to the whole
estate. He would not immediately proceed to enforce his
new seigniorial rights, and the occupants, finding no change in
their treatment, regarded the patent as a confirmation of
their existing rights, which entitled them to the possession of
the land subject to the payment of tribute. Hence arose
the claim for tenant right, which is a continuing assertion of
the ancient right of the occupiers. The existence of patents
gave the Crown increased rights of forfeiture, and we shall
presently see how they were exercised, and in the change of
superiors the rights of inferiors were further disregarded, and
those who were the real owners of the land were reduced to
tenancy or serfdom.

20%
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Any proprietary claims by the inferior members of the
sept were, however, rudely set aside, not by legislation, but
by a resolution of the judges, in regard to which, Professor
Sullivan, in the introduction to O’Curry’s Lectures, says :—

“1In Ireland all the Irish customs were set aside by a judgment
given in the year 1605, which more than any other measure, not
excepting the repeated confiscations, injured the country, and gave
rise to most of the present evils of the Irish land system.”

These resolutions are reported by Sir John Davis, and as
they are very important I give them iz exfensis; but I
cannot find that the case was argued before the court, or that
there was either plaintiff or defendant.

Hill, iii. Jacobi, reported by Sir John Davis,—

¢ The resolution of the judges touching the Irish custom of gavel-
kind.

“ First be it known that the lands possessed by the meer Jfrisk
within this realm were divided into several territories and countries,
and the inhabitants of every Irish county were divided into several
septs or lineages.

“Secondly, in every J7isk territory there was a lord or chieftain,
and a fanist who was his successor apparent. And of every Irish
sept or lineage there was also a chief who was called a canfinny, or
caput cognationis.

“ Thirdly, all the possessions within these Irish temritories (before
the common law of England was established in this realm as it now
is) ran always either in course of fanistry or in course of gavelkind,
Every seigniory or chiefry, with the portion of land which passed with
it, went without partition to the Zzzis?, who always came in by election
or strong hand, and not by descent; but all the inferior tenancies
were partible between males in gavelkind. Yet the estate which the
lord had in his chiefry, or which the inferior tenants had in gavelind,
was not an estate of inheritance, but a temporary or transitory
possession. For, as the next heir of the lord or chieftain was not to
inherit the chiefry, but the oldest and worthiest of the sept (as is
shown in the case of fanistzy), who was often removed and expelled
by another who was more active and strong than he, so the lands of
the nature of gavelkind were not partible among the next heirs male
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of him who died seised, but among all the males of his sep t, inthis
manner :—The canfinny, or chief of a sept (who was commonly the
most ancient of the sept), made all partitioners at discretion ; and
after the death of any ter-tenant, who had a competent portion of
land, assembled all the sept, and, having thrown all their possessions
into hotchpot, made a new partition of all; in which partition he
did not assign to the son of him who had died the portion which his
father had, but he allotted to each of the sept, according to his
seniority, the better or greater portion. These portions or purpar-
ties, being so allotted and assigned, were possessed and enjoyed
accordingly, until a new partition was made, which, at the discretion
or will of the canfinny, was to be made on the death of each inferior
tenant, and so, by reason of these frequent transmissions and re-
movals, or translations of the tenants from one portion to another,
all the possessions were uncertain; and the uncertainty of the
possessions was the very cause that no civil habitations were erected,
no enclosure or improvement was made of the land in the Irish
countries where the custom of gawvelkind was in use, especially in
Ulster, which seemed to be all one wilderness before the new plan-
tation made by the ZEnglish undertakers there; and this was the
fruit of this /77sk gavelkind.”

“Also by this Irish custom of gavelkind, bastards had their
portions with the legitimate, and wives were utterly excluded of
dower, and daughters were not inheritable, although their father had
died without issue male. So that this custom differed from the
custom of gavelkind in Kent, in four points.”

“ For, 1, by the custom of Kent the land of the nature and tenure
of gavelkind is partible among the next heirs, males only ; and such
co-parceners, after partition, have a certain estate of inheritance in
all their portions.”

“5, The bastards are not admitted to inherit equally with the
legitimate sons.”

“ 3. The wife of every tenant in gavelkind is endowable of a
moiety.”

“4. In default of males, the heirs female inherit, and therefore
the custom of gavelkind used in Kent hath been always allowed
and approved of as good and lawful custom by the law of England.”

«But this Irish custom of gavelkind was agreeable in several of
these points to the custom of gavelkind which was in use in North
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Wales, which custom was reproved and reformed by the stat. of
Rutland, made 12 Ed. I. See the stat. of 34 H. VIIIL,, c. 28, where
the custom of gavelkind in Wales is utterly abolished, and divers
other usages resembling other customs of the Irish.”

“ For these reasons, and because all the said Irish counties and
the inhabitants of them from henceforward were to be governed by
the rules of the common law of England, it was resolved and
declared by all the judges, that the said Irish custom of gavelkind
was void in law, not only for the inconvenience and the unreason-
ableness of it, but because it was a mere personal custom, and could
not alter the descent of inheritance.”

* And therefore all the lands in these Irish counties were now
adjudged # descend according to the course of common law, and that
the wives should be endowed, and the daughters should be inherit-
able to these lands, notwithstanding this Irish custom or usage.”

“ And where the wives of Irish lords or chieftains claim to have
sole property in a certain portion of goods during the coverture, with
power to dispose of such goods without the assent of their husbands,
it was resolved and declared by all the judges that the property of
such goods should be adjudged to be in the husbands and not in the
wives, as the common law is in such cases.”

This resolution of the judges, by the special order of the
lord deputy, was registered amongst the Acts of Council ; but
then this provision was added to it, “that, if any of the meer
Irish had possessed and engaged any portion of land by this
custom of Irish gavelkind, before the commencement of the
reign of our lord the king who now is, he should not be
disturbed in his possession, but should be continued and estab-
lished in it. But that after the commencement of his Majesty’s
reign all such lands should be adjudged to descend to him
by common law, and should be adjudged from henceforward
possessed and enjoyed accordingly.”

This resolution or decision, fairly carried out, would have
given each member of the sept the estate in fee of the land
which he held at the commencement of the reign of James I.,
it would have remained in his family and become an estate
of inheritance, thereby effecting in Ireland a change very
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similar to that which took place in France, Switzerland, and
Belgium, whereby the lands owned in common became
possessions in severalty, and a class, most useful to the com-
munity, who are now called peasant proprietors, was created,
but this breaking up of the lands in Ireland did not suit the
designs of the English adventurers, who wished to have them
in large lots, that they might be forfeited and re-granted.
It is now almost impossible to trace the means by which the
decision of the Irish judges was defeated, but it is apparent
that it gave every one of the ter-tenants an estate in fee
of the lands in his possession.

It must be borne in mind that America, Australia, and
India did not then offer fields for the settlement of English
adventurers, while Ireland was looked upon as the almost
only place for their migration. The existence of a large
number of small estates would not have suited the views of
these adventurers, who desired large possessions, and found
them more accessible when in few hands.

In 1604 Sir John Davis wrote to Cecil about the state of
the Church, and we may judge from it of the anarchy of
other holdings :—

“There are ten archbishops, and under them are, or should be,
twenty bishops at least. The Churchmen for the most part
throughout the kingdom are mere idols and ciphers, and such
as cannot read, if they should stand in need of the benefit
of their clergy; and yet most of those whereof many be
serving men and some horse boys are not without two or
three benefices apiece, for the Court of Faculties doth qualify all
manner of persons, and dispense with all manner of non-residence
and pluralities. For an example of pluralities the Archbishop of
Cashel is worthy to be remembered, having now in his hands four
bishoprics, Cashel, Waterford, Lismore, and Emly, and threescore
and seventeen spiritual livings besides. Should corrupt his lordship
too much if he should tell him how they disinherit these churches by
long leases, there being no such laws here as in England to restrain
them. But what is the effect of these abuses? The churches are
ruined and fallen down to the ground in all parts of the kingdom.
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There is no divine service, no christening of children, no receiving
the sacrament, no Christian meeting or assembly ; no, not once in the
year: in a word, no more demonstration of religion than amongst
Tartars or cannibals.”

In another letter to the same statesman he says—

“If justice be well and soundly executed here but for two or three
years the kingdom will grow rich and happy, and in good -faith he
thinks loyal, and will no more, like the lean cow in Pharaoh’s dream,
devour the fat of the happy realm of England.”

A case immediately affecting the question of tanistry was
brought before the Court of King’s Bench, in Hilary Term,
in the 5th of James I. It is reported by Sir John Davis as
follows :—

“In Ejectione Firmae, between Murrough MacBryan, plaintiff,
and Cahir O’Callaghan (ancestor of Lord Lismore), defendant, on
general issue joined, the jury found a special verdict to this effect,
viz., that the castle of Dromineen, where the entry and ejectment
is supposed to be made, lie within a certain place or precinct of
land called Publi-Callaghan, otherwise O’Callaghan’s country, within
the county of Cork, and time out of mind have been of the tenure
and nature of Zazistry; and that in all lands of the tenure and nature
of Zanistry within Publi-Callaghan aforesaid, such custom hath been
used and approved time out of mind, viz., that when any person died
seised of any castles, manors, land, or tenements of the nature and
tenure aforesaid, then such castles, manors, lands, and tenements
ought to descend, and have time out of mind used to descend, seniori
et dignissimo vero sanguinis et cognominis of such person who so died
seised ; and that the daughter or daughters of such person so dying
seised, from time out of mind, were not inheritable of such lands or
tenements or any part of them.

“The jury further find that Donough MacTeige O’Callaghan,
chief of his name, was seised of the seigniory or chieftainship of
Publi-Callaghan, and of the lands aforesaid, according to the custom
and course of tanistry; and being so seised had issue Conogher
O’Callaghan ; Conogher had issue Teige and Eleanor; Teige had
issue Donough MacTeige the younger; Eleanor was married to Arl
O’Keefte ; Conogher and Teige, his son, died in the life of Donough
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MacTeige the elder; afterwards the said Donough MacTeige the
elder by feoffment, according to the course of common law, executes
an estate to Donough MacTeige the younger, and to the heirs male
of his body, remainder to the right heirs of the feoffor. Donough
MacTeige the elder died, and Donough MacTeige the younger died
without issue male ; after whose death another Conogher O’Callaghan,
being the oldest and most worthy of the blood and surname of
O’Callaghan, entered into the land whereto and claimed to hold it
as lord and chieftain of Publi-Callaghan, according to the course of
tanistry, and was thereof seised proest lex postulee.

“ And they further find that the said Conogher being so seised sur-
rendered the said land and all his estate, right, title, and interest in
it to Queen Elizabeth; on which the said queen, in consideration
of the said surrender, regranted the said land to the said Conogher
and his heirs, who entered and enfeoifed one Fagan, who enfeoffed
Bryan MacOwen, the lessor of the plaintiff.

“And they lastly find that Arl O’Keeffe and Eleanor his wife
died, and after their death Manus O’Keeffe entered and enfeoffed
Cahir O'Callaghan, the defendant, who entered and ejected the lessee
of Bryan MacOwen, and upon all this matter the jurors:pray the
advice of the court, &c.

“ Upon which one main question ariseth, viz., whether the title of
the heir at common law, which the defendant hath, or the title of the
tanist, which estate the lessor of the plaintiff hath, should be pre-
ferred as this case.is. And in the discussion of this question three
principal points were moved and argued.

« 1st. Whether the said custom of tanistry was void or not in itself,
or otherwise abolished by the introduction of the common law of
England ?

« oand. Admitting that it was a good custom, and not abolished by
the common law, whether it be discontinued and destroyed by the
feoffment, which created and limited an estate tail in the land, ac-
cording to the course of the common law, so as that it shall not be
reduced to the course of Zanmistry, when the estate tail is deter-
mined ?

« 3rd. Whether Conogher O’Callaghan, who entered as Zanist
after the estate tail determined, gained a better estate by his surrender
to Queen Elizabeth and the re-grant made to him by letters patent ?’

The arguments in this case were very lengthened and
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curious. It depended in the King’s Bench for the space of
three or four years, and was argued several times, in the
course of which the Justices resolved :—

“That as Donough MacTeague held as tanist, which was not
an estate in common law, the regrant by Queen Elizabeth in
consideration of the surrender of such estate was void in law, and
that Queen Elizabeth shall not be said to be in actual possession
of the land by reason of the first conquest, as it did not appear
by some reason that the conqueror had appropriated to him-
self as a parcel of his proper estate, and Sir James Ley, chief
justice, had laid down that if the conqueror receiveth any natives
into his protection, and avoweth them to be his subjects, and
permitteth them to continue their possessions and remain in his
peace and allegiance, their heirs shall be adjudged in by good title
without grant or confirmation by the conqueror, and shall enjoy their
land according to the rules of law which the conqueror hath allowed
or established: but afterwards, Sir Humphrey Winch being chief
justice, the parties, with leave of the court, came to an agreement by
which a reasonable division was made of this territory amongst them ;
in which division the castle and land in question amongst others were
allotted to Cahir O'Callaghan, the defendant; and now, besides
their mutual assurance, they have obtained several grants from the
king, by virtue of a commission for strengthening defective titles.”

The main fact of interest is the finding of the jury that
the custom of tanistry had existed time out of mind in this
district, and that all the lands had time out of mind descended
seniori et dignissimo vero sanguinis et cognominis of the
person who had died so seised. It was, therefore, a custom
at common law, and as such could only be altered or set
aside by statute law.

In 1612 James I. proceeded to the settlement of the
O’Neil estate in Ulster, and we have three Acts of Parlia-
ment of that year relating to the forfeiture in the north of
Ireland; but the most important incident of this reign
occurred in the following year, when the flight of Tyrone,
and the insurrection of Sir Cahir O’Dogherty, led to the
confiscation of their land, amounting to 500,000 acres, in
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Donegal, Tyrone, Derry, Fermanagh, Cavan, and Armagh,
and enabled James to try his plan of a plantation. Three
classes of settlers were encouraged,—undertakers, servitors,
and the old inhabitants. The first class was confined solely to
the British and Scotch; the second were permitted to take their
tenants from Ireland or Britain, provided they were not recu-
sant, and the third were permitted to retain their old reli-
gion, and to take the oath of supremacy. The undertakers
were entrusted with the places of most strength, the servitors
the stations of most danger,and the third class the open country.
The properties were to consist of three classes : Ist, 2,000 acres ;
2nd, 1,500 acres ; and 3rd, 1,000 acres ; one-half the escheated
lands were to consist of the smallest class, and the other
half divided between the two larger classes. Their estates
were limited to them and to their heirs. The undertakers
got 2,000 acres, which they held of the king 7z capite; the
servitors I,500 acres, which they held by knight’s service, and
the third 1,000 acres, which were held in common socage ;
all were to reside upon the lands and build upon them.. The
undertakers were to keep in their own hands a demesne of
600 acres; to have four fee farmers of 120 acres each, six
leaseholders of 100 acres each, and on the rest eight families
of husbandmen, artificers, and cottagers, and the others lay
under like obligations proportionately. No lease was to be
less than twenty-one years or three lives. In order to assist
the scheme James I. created 200 baronets, who each paid a
sum sufficient to maintain thirty men in Ulster for three years
at 8d. per day. Such was the general scheme of this planta-
tion. It was found difficult to obtain British tenants. Build-
ings were slowly erected, the lands were let to the old natives,
who offered higher rents, and the conditions of residence were
not complied with ; and Sir John Davis, who was attorney-
general in this reign, thus speaks of the English system of
government :—

“ They persuaded the King of England that it was unfit to com-
municate the laws of England to the Irish, that it was the best policy
to hold them as aliens and enemies, and to prosecute them with con-

This content downloaded from 192.75.12.3 on Mon, 27 Jun 2016 07:51:27 UTC
All use subject to http://about.jstor.org/terms



302 TRANSACTIONS OF THE ROYAL HISTORICAL SOCIETY.

tinual war. Hereby they obtained another royal prerogative and
power, which was to make war and peace at their own pleasure, in
every part of the kingdom, which gave them an absolute command
over the bodies, lands, and goods of the English subjects here.”

One of the objects which Jdmes I. had in view in the
settlement of Ulster, 7 e, the formation of an independent
yeomanry with perpetuity of tenure, was defeated by the con-
duct of the patentees, and in 1615 a commission was sent
over from England to inquire to what extent the articles
which prohibited the undertakers from devising any portion
of their lands at will, and enjoined them to make to their
tenants certain estates for life, for years, in tail, or in fee
simple, at fixed rents, had been observed. Sir Nicholas
Pynmer, one of the commissioners, reported that in many
cases the articles had been broken and no estates granted by
the undertakers. This report was shortly after followed by
an information, filed in the Star Chamber A.D. 1637, against
the Irish Society and some of the London companies, the re-
sult of which was a judgment of forfeiture against the com-
panies because they had not complied with the plantation
articles, but let their lands to the highest bidders, without
conditions of improvement and without a fixed tenure or a
certain rent. The companies, though disregarding the latter
of the articles, were forced to treat their tenants according to
their spirit, and it was held that, as the company could only
grant an estate in perpetuity, the tenant had obtained such
an estate, even though there was no deed to prove it, and
hence arose the custom of “ Ulster Tenant Right,” which is a
legitimate and legal deduction from the articles granted to
the undertakers, who were properly regarded as having given
their tenants that fixity of tenure which they were bound to
give. Under this construction of the patents, land held with-
out lease passed from tenant to tenant as if it were assigned
by deed, and men acquired the title without lease which the
original articles meant them to derive under deeds.

The success of the Ulster plantations encouraged James to
attempt the same elsewhere. Sixty-six thousand acres be-
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tween the rivers Arklow and the Slade, which were for ages
possessed by the Irish septs, were found by inquisition to vest
in the Crown ; and 385,000 acres in Leitrim, Longford, West-
meath, and King’s and Queen’s Counties. It was found that
some parts were possessed anciently by English settlers, who,
in the disorders of the kingdom, had been expelled by the
natives ; other land appeared to be forfeited by rebellion, and
these lands, as the lands of absentees, vested in the Crown.
Old titles were invalidated : jurors that would not find for the
Crown were fined and punished. If the slightest informality
were found in the letters patent the lands were seised by the
king, who thought thereby to increase his income. Inseveral
grants reservations of rent had been made to the Crown,
which for ages were not put in force; all such rents were
now demanded, or acquittances for the same, and when they
were not produced the lands were forfeited.

In order to exemplify the manner in which the property
of Irish owners was dealt with in the time of James I, we
make the following extract from Carte’s Life of the Duke of
Ormonde, vol. i, pp. 27, 28 :—

“ One case in truth was very extraordinary, and contains in it such
a scene of iniquity and cruelty that, considered in all its circum-
stances, it is scarce to be paralleled in the history of any age or any
country. Pheagh MacHugh Byrne, lord of the Byrne territory, now
called Ranelagh, in the county Wicklow, being killed in arms towards
the latter end of the reign of Queen Elizabeth, she by her letters to
Loftus and Gardiner, then lords justices, directed letters patent to be
made out for Phelim MacPheagt, his eldest son, to have to him and
his heirs the county and lands of which his father Pheagk MacHug”
died seised. ,

“ King James coming to the crown not long after, did in the
beginning of his reign give like directions for passing the said inherit-
ance to Phelim. This, Si» Rickard Grakam, an old officer of the
army, endeavoured to obstruct, and in order thereto sent out a com-
mission directed to Sé» William Parsons and others to inquire into

" the said lands, and upon the inquisition it was found that they were the
inheritance of Pheagh MacHugh Byrne, father to Phelim, and were
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then in Phelim MacPheagh's possession. King James, therefore,
by a second letter directed that Ranelagh, and all the lands whereof
Phelim MacPheagh and Brian his son were then seised should
be passed to them and their heirs by letters patent, in consequence
whereof another office was taken, in which the lands were
found as in the former. The first office was not yet filed, Sir Richard
Graham having opposed it, and by his interest and the credit of a
general book which he produced, got possession of part of Phelin's
lands by virtue of a warrant from the Lord Deputy. Sir James Fitz-
Piers Fitzgerald attempted likewise to get another part of them
passed to him upon the like authority, but Bryan, the son in whose
possession they were, complaining at the council-table, Sir James’s
patent was stayed.”

Carte describes the subsequent proceedings, but we must
condense the facts. Bryan petitioned the king against Sir
Richard Graham, and the case was remitted to the Council
Board which examined the matter, and Sir Richard Graham
was summoned to England. A commission of four gentlemen
were then appointed to examine the matter, and Graham,
finding that the final determination was likely to go against
him, adopted the expedient of alleging that these lands
belonged to the king, and that neither Byrne nor himself
had any right. James, always glad to get estates into his
possession from defective titles, issued a new commission to
Sir William Parsons and others to inquire into the title,
Bryan’s patron, the Duke of Buckingham, had just gone to
Spain, and another patron, the Duke of Richmond, died sud-
denly, and his enemies, taking advantage of it, Sir William
Parsons got the Lord Deputy’s warrant to the Sheriff of
Wicklow to put him out of the part Phelim enjoyed, and Sir
William Parsons and Lord Esmond divided these lands
between them. Bryan maintained his right to the lands,
and he and his brother were arrested by the conspirators and
imprisoned on 13th March, 1625, in Dublin Castle. Informa.
tions were sent to two grand juries at Carlow, who did not
find the bills, and they were prosecuted in the Star Chamber-
and fined. The two brothers were kept close prisoners until
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20th of August, when Turlogh was enlarged upon parole, and
Bryan allowed the liberty of the house. He was set at
liberty on Christmas Eve. As they continued their appeal
for their lands, a new prosecution was set on foot, and on
Nov. 2, 1627, they were sent to Dublin in irons and com-
mitted to jail, and Phelim and his five sons were sent to trial
at Wicklow. Sir James Fitz-Piers Fitzgerald, an enemy of
theirs, and who had part of their estates, though having no
property in Wicklow, was foreman. The Lord Chief Justice,
upon sight of the evidence, expressed a doubt whether the
jury would credit it, upon which Sir Henry Billing pressed
him to sign the bill, and said he would undertake that the
jury should find it. The jury were the friends or allies of
Lord Esmond, Sir William Parsons and others, who had an
interest in Byrne’s estate, and the grand jury found the bill.
The friends of the persecuted gentlemen petitioned the king,
and a commission was sent over to inquire into the affair,
which consisted of the Lord Primate, the Lord Chancellor,
the Archbishop of Dublin, the Lord Chief Justice, and Sir
Arthur Savage. It sat in November and December, 1628.
When the foul conspiracy against the Byrnes was made
apparent they were restored to their liberty, though not to
their estate, a considerable part having, during their imprison-
ment, passed to Sir William Parsons, under letters patent,
dated the 4th of August, 4 Car. L

When James ascended the throne of England, Lord Bacon
addressed him in the following language :—* You have found
what Ireland barbarous has proved; beware of Ireland
civilized.” The policy he inaugurated was adapted to retard
or prevent the civilization of Ireland. His deputies and repre-
sentatives, greedy for the possessions of the people, lashed
them into rebellion, and then seized upon their land because
they resisted. They thus became possessed of the land of
the oppressed.

The example set by James and his deputy, Chichester,
was followed in the reign of his unfortunate son, and by his
able but unscrupulous ministers. Charles I. not having the

21 X
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means of paying his troops, and being anxious to increase
their number, caused them to be quartered on several
counties and towns in Ireland, the inhabitants of which were
expected to supply them with clothes, provisions, and other
necessaries for three months at each place in turn. Lord
Falkland, the deputy, recommended a cheerful submission,
and promised that graces should be granted by his Majesty as
a compensation. The principal nobility and gentry assembled,
and offered a contribution of £40,000 a year for three years,
on certain terms, among which the subjects were secured in
the possession of their lands by a limitation of the king’s
title to sixty antecedent years, and a renunciation of all claims
of an earlier period. The inhabitants of Connaught were
admitted to secure their titles from future litigation by a
new enrolment of their patents, and a parliament was to be
summoned for a confirmation of their several estates to all
the proprietors and their heirs. ‘

Charles accepted the money, but he trifled with the latter
condition; Lord Falkland, who made the promise, was
recalled, and Wentworth was appointed. Soon after his arrival
in Ireland he determined to subvert the title of every estate
in Connaught, which had been principally granted by the
commission of defective titles in the previous reign. He
ordered inquisitions as to title to take place in each county
in that province, and attended these inquisitions, accompanied
by a force sufficient to overawe the jurors. Those of Ros-
common and Leitrim were so much intimidated that they
found for the Crown ; those of Mayo and Sligo followed the
example. The jurors of Galway were privately encouraged
by Ulric de Burgo, Earl of Clanricarde, who was a favourite
with Charles and resided at the English court, to resist the
designs of the lord deputy, and at the inquisition in 1635
they found the following curious verdict :—* That the acqui-
sition of Connaught by Henry II. was not a conquest, but a
submission of the inhabitants ; and that the grant of Roderic
was barely a composition, whereby the king had only
dominion, and not the property in the land.” The lord
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deputy was enraged at this decision, he fined the sheriff
£1,000 for summoning such jurors, and bound them to
appear to answer for their offence in the Castle Chamber,
Dublin, where each of them was fined £4,000, and sentenced
to imprisonment until the fine was paid. Some of them
died in prison. A fresh inquisition was held, when the
‘jurors were more submissive, and found for the Crown.
Ulric de Burgo used his influence to procure the release of
the obstinate jurors, and some of them were set at liberty.

The lord deputy’s scheme of plantation was abandoned,
and the inhabitants were confirmed in their property.

The litigation which ensued upon the schemes of Went-
worth led to a remarkable trial, and subsequently to the
publication of Sir Henry Spelman’s treatise on feuds.
The case affected the property of Lord Dilton, and in the
preface to Spelman on feuds it is thus described :—

“The several manors and estates within the counties Roscommon,
Sligo, Mayo, and Galway, in the kingdom of Ireland, being
unsettled as to their titles, King James I., by commission dated 2nd
March, in the fourth year of his reign, did authorize certain com-
missioners by letters patent to make grants of the said lands and
manors to their respective owners, whereupon several letters patent
to that effect passed under his Majesty’s Great Seal by virtue of
the said commission for the strengthening of titles that might
otherwise seem defective. And afterwards, in the reign of King
Charles I., upon an inquiry into his Majesty’s title to the county of
Mayo, there was an Act of State published commanding all those
who held any land by letters patent from the Crown to produce
them for enrolment thereof before the Lord Deputy and Council by
a certain day, to the end that they might be secured in the quiet
possession of their estates, in case the said letters were allowed by
that board to be good and effectual in law.

“In pursuance of this order, several letters patent were produced,
and particularly the Lord Viscount Dillon’s, which, upon the perusal
and consideration thereof by his Majesty’s Council, were thought to
be void in law, and therefore it was ordered by the Lord Deputy and
Council that the doubt arising upon the letters patent should be
drawn into a case, and that case should be openly argued in the
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Council Board. The case was drawn up in these words: ¢ King
James, by commission under the Great Seal, dated the 2nd day
of March, in the fourth year of his reign, did authorize certain
commissioners to grant the manor of Dale, by letters patent under
the Great Seal of this kingdom, to A. and his heirs, and there is no
duration given in the said commission touching the tenure to be
reserved. There are letters patent by colour of the said commis-
sion passed unto A. and his heirs to hold by knight's service as of
his Majesty’s castle in Dublin. It was asked whether the deficiency
of the tenure did so far affect the grant as wholly to destroy the
letters patent, or whether the letters patent might be good as to the
land, and void only as to the tenure? The question was argued
several days in the year 1637, and the court had to inquire what the
reservation of tenure is to the grant? whether it be a part of the
grant and the modus concessionis, or whether it be a distinct thing
and a/iud from the grant? For,’ it was said, ‘if the reserva-
tion of the tenure and the grant of the land be a/iud and aliened,
two distinct things in the consideration of the whole grant made,
and the authority given by the commission for the making thereof,
then the patent may be void as to tenure, and yet good for the grant
of the land. But if the reservation of the tenure be incident unto
the authority and included within it, and the reservation of the
tenure and the grant of the land make up but one entire grant, so
that the one is part of the other, and the reservation of the tenure
be modus concessionis, then the granting of the land reserving a
diverse or contrary tenure to that which their (nude) authority did
warrant them to reserve in doing of idem alio modo, and so the whole

act is void.”

Those who pleaded for the validity of the letters patent as
to the lands, and their being void only as to tenure, urged
among other arguments that tenure é# capite was brought into
England by the Conquest, but grants were by common law,
and therefore grants being more ancient than tenure, the
tenure must of necessity be a/iud from the thing granted.

This led the court to a consideration of the question as to

Saxon tenures :(—

It was argued that those called Z%anis Majores or Thanis Regis
were the king’s immediate tenants of lands which they held by
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personal service, as of the king’s person by grand seigniority or
knight’s service in capite. The land so held was, it was said, in those
times called Z%aneland, as land holden in locage was called Reve-
/land so frequently in the Doomsday Book. After the Norman con-
quest the title of Z%kane and Zhaneland gave place to Baron and
Barony, and the possessions of the abbots and bishops, which under
the Saxons were free from all secular services, were made subject to
knight’s service 77 capite, but these possessions were converted into
baronies, while thanelands were held by that tenure as before. The
king’s thane was a tenant i capitz, and the middle thane a tenant
by knight’s service. It was contended also that reliefs for earls and
thanes were in existence and proved by the laws of Edward the
Confessor; that wardships were also in use both in England and
Scotland before the Norman conquest. The judges, therefore, after
full argument, held that feudal tenures existed in England before the
Norman conquest.”

This contradicted the assertions made by Sir Henry
Spelman in his Glossary, wherein he described feuds as
having come into use with the Conquest. It led him into
a fuller examination of the question, and to his writing his
celebrated treatise upon Feuds.

The question raised was,—

“ Whether the said letters patent be void on the whole or only as to
the tenure.”

The case was argued on several days, first by Nicholas
Plunket for Lord Dillon, and Serjeant Catlor for the king, and
because it was a case of great weight and importance it was
delivered unto the judges, and they were required by the
Lord Deputy and Council to consider it, and to return their
resolution touching it; but they not agreeing in opinion, it
was thought necessary for public satisfaction that it should
be argued solemnly by them all ; and consequently, in Trinity
Term, the case was argued before the judges, who held by
a majority of five to zwo,—

1, That the commissioners by the commission (the Commis-
sion of Grace) have a good and legal and sufficient power and
authority to grant.

2 1%
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2. That all letters patent made upon this commission in which
they have pursued their authority are good and effectual in law
where they have either reserved an express tenure by knight’s
service in capite, or no tenure, for then the law implies a tenure 7
capite.

¢ 3. But where the commissioners reserve a mean tenure the whole
patent is void.”

They give seven grounds for this decision, being principally
that they have exceeded their authority. For these reasons
they did resolve—

¢ That this express reservation (knight’s service) of a mean tenure
tends to the destruction of the whole patent, and makes it void in
law, both as to the lands and to the tenure.”

The council board on the 13th July, 1637, issued a pro-
clamation declaring the said letters patent to be wholly
void in law, and disallowing all such letters patent for any
lands, tenements, or hereditaments in any of the counties
Roscommon, Sligo, Galway, or the county of the town of
Galway.

These proceedings naturally created wide-spread disaffec-
tion. A parliament was convened in 1634, but great care was
taken in the nomination of the sheriffs, and in the procuring
of the return of Government candidates. Wentworth then
succeeded in voting the supplies, but he prevented the
passing of the graces, and he further succeeded in inducing
them to assure the king that he was not bound, either in
justice, honour, or conscience, to perform the solemn promise
he had made. His theory was that the king’s Irish subjects
had forfeited the rights of men and citizens. An ancient State
paper, which describes the heads of the causes which moved
the Irish to take arms in 1641, says, “ Many of the natives were
expelled out of their possessions, and as many hanged by
martial law without any cause and against the law of the realm,
and many destroyed and made away by sinister means and
practices.”

The parliament from which so much was expected was
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prorogued without passing the bills, and the hopes of the
king’s Irish subjects were extinguished. Their earnest
respectful remonstrances had been continuously spurned, and
they were driven to desperation. “ Half the realm was found
to belong to his Majesty, as his ancient demesnes and inherit-
ance, upon old, feigned titles of 300 years past by juries
against law, their evidence, and conscience, who were corrupted
to find the said titles, upon promise of part of the lands so
found for the king or other rewards ; or else drawn thereto by
threats of the judges in the circuit, or heavy fines, mulcts, and
censures of pillory, sty-marking, and other cruel and unusual
punishments.”

The banner of revolt was hoisted : the people of Ulster,
driven from their homes to starve in woods and forests, swept
like a torrent over the plains which belonged to them, and in
one week O’Neil was at the head of 30,000 men. The lords
and gentlemen of the Pale, who were mostly of English descent,
repaired in great numbers to Dublin, and applied to the
Government for arms and authority to array themselves on the
side of the Crown, but their application was insultingly refused,
and they were ordered by proclamation bearing date October
28, 1641, to leave Dublin within twenty-four hours. They
were forced into revolt. The Lords Justices Dorlase and
Parsons justified their conduct by declaring, “ The more rebels,
the more confiscation.” Extensive forfeitures were the principal
object of the chief governors and their friends. “Whatever
were their professions, the only danger they really apprehended
was that of a speedy suppression of the rebels.” Troops arrived
from England and Scotland. The English Parliament, with the
reluctant consent of the king, passed an Act (the Act of Sub-
scription of Charles 1) reserving 2,500,000 acres of arable
meadow and pasture land in Ireland, out of 10,000,000 assumed
to have been already forfeited by the insurgents as security for
money advanced in England for the expenses of the war.
The orders of the lords in council to the army were “to wound,
kill, slay, and destroy all the rebels and their adherents and
relievers, and burn, spoil, waste, consume, and destroy, and
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demolish all places, towns, and houses where the rebels were
or have been relieved or harboured, and all the corn and hay
there, and to kill and destroy all the men there inhabiting
able to bear arms.” In the execution of these orders the
Lords Justices declare that the soldiers murdered all persons
promiscuously, not sparing the women, and sometimes not the
children,

The downfall of Stafford led to the appointment of a com-
mittee of the Irish Lords and Commons, who demanded the
graces as a settlement of the land question. The delay of
Charles in acceding to their wishes alienated them from the
monarch, and the committee entered into correspondence with
the leaders of the disaffected portion of the English Parlia-
ment. The Marquis of Ormonde was appointed Lord Deputy,
and became leader of the Irish royalists, who adhered to the
cause of Charles with greater fidelity than could have been
expected from their previous ill-treatment. Yet the mass of
the Irish people who had been deprived of their possessions
by the displacement of the tanistry system of landholding
were disaffected to the royal cause. A large section of them,
guided by the advice of the papal nuncio, refused a hearty co-
operation, and this naturally embarrassed the king’s forces.
Ormonde held most of the fortified places in Ireland; Dublin,
Derry,and Belfast were the only strongholds of the Parliament,
The success of Ormonde induced the Parliament to appoint
Cromwell Lord Deputy, and he was accompanied to Ireland
by a considerable army. He completely broke the power of
the royalists. The sack of Drogheda was a fearful exhibition
of his power ; he showed no mercy. Other fortresses were
captured, the garrisons were put to the sword, and whole cities
were left unpeopled.

Cromwell’s success was followed by the expatriation of
30,000 to 40,000 able-bodied men, who might have been very
troublesome had they remained at home. They entered the
service of foreign states, and formed the celebrated Irish
Brigade, which was recruited by a further expatriation in the
reign of William III.  The gallant conduct of the Irish
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at the battle of Dettingen led George IIL to exclaim,
“Accursed be the laws which have deprived me of such
subjects!” Cromwell forced the families of those who had
entered foreign service on board ship, and carried them to
the West Indies. The numbers are variously estimated at
from 6,000 to 100,000. Four Parliamentary Commissioners
were named to govern Ireland. Their courts were called
“Cromwell’s slaughterhouses.” The cry was for blood, and
they came as sheep to the slaughter. The next act was to
banish all “#%e Irish” into Connaught and Clare. The object
was to leave the other three provinces to English and Scotch
settlers. The design being to obtain the land by the first
Act of Settlement, the forfeiture of two-thirds of their estates
had been pronounced against those who had borne arms
against the Parliament of England or their forces, and one-
third against those who had resided in Ireland any time from
Oct. 1, 1649, to Nov. 1, 1650, and had not been in the actual
service of Parliament, or supported its interests. By the
second Act of Settlement it was provided that all persons
claiming under the former qualification should get not a
portion of their land, but an equal area at the west of the
Shannon in Connaught or Clare.

These vast appropriations enabled that ambitious soldier to
disband an army of which he was afraid; to remove from
England the extreme Puritans, who might have been unruly,
and to divert their attention from his policy to that of those
whom they displaced. The land so seized upon provided a fund
from which he was able to discharge their arrears of pay
without raising taxes, which might prove obnoxious. The
animosity which first showed itself against the queen of
Charles I. found ample vent in Ireland against her co-
religionists.  Cromwell issued in 1652 debentures in the
following form :— :

¢ All lawful deductions made, there remaineth due from the Com-
monwealth to » his executors, administrators, and assigns,
until the date hereof, the sum of , which sum is to be
satisfied out of the rebels’ lands, houses, tenements, and heredita-
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ments in Ireland, in the disposal of the Commonwealth of Eng-
land.
“Dated the  dayof  165—.”

These debentures bear upon their face a falsehood ; the
Irish were not rebels against the English Parliament. They
had not forfeited their lands by rebellion, inasmuch as they
owed it no allegiance. To carry out the iniquitous designs
of the regicides, it was necessary that they should get rid
of their own army. They lacked the means of payment,
and provided it out of the lands of the Irish. Courts were
established in Dublin and Athlone for the determining of
claims which should be made; a limited time only was
allowed. Four Commissioners of Parliament were sent over,—
Edmund Ludlow, Miles Corbet, John Jones, and John Weaver.
The Irish were driven across the Shannon, and confined within
its limits by a chain of garrisons. The adventurers accepted asa
full satisfaction the moiety of theforfeited lands in nine principal
counties. A revenue was reserved for disabled soldiers, and
for the widows and orphans of those who had fallen in the
parliamentary service (except a part of the lands of bishops,
and of deans and chapters, granted to the University of
Dublin); these, with the forfeited lands in the counties of
Dublin, Kildare, Carlow, and Cork, remained unappropriated,
and were reserved by Parliament for future disposal. = In
1653 the debentures were sold freely and openly for 4s.
and 5s. per pound; and 20s. of debentures, one place with
another, did purchase two acres of land, at which rate all the
land of Ireland, estimated at 8,000,000 of profitable acres,
might have been had for £1,000,000, which in 1641 had been
worth above £8,000,000.

Dr. (afterwards Sir William) Petty arrived in Waterford in
1652 as physician to the army in Ireland. On the 11th of
December, 1654, he obtained a contract from the Government
for admeasuring the forfeited lands intended for Cromwell’s
soldiers at the rate of £7 3s. 4d. per 1,000 acres. By this
contract he gained £9,000, and he afterwards got £900 more
for a survey of the adventurers’ lands. Through these means
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and his private savings he realized about £13,000, with which
sum he bought up soldiers’ debentures, and acquired large
portions of forfeited lands intended for them. When subse-
quently accused of having obtained his vast estates through
undue influences, he defended himself by explaining, as he
afterwards stated in his will, that he had “raised about
£13,000 in ready money at a time when, without art, interest,
or authority, men bought as much land for 10s. in real money
as in this year, 16835, yields 10s. per annum above quit
rents.”

To such an extent was the removal of the people of some
districts carried, that Sir William Petty states,—

“The people of Tipperary have more universally obeyed the
order of transportation than other counties generally had done ; that
county became so uninhabited and waste that it was impossible to
find means to do the work tolerably well.”

An order which was made in the Privy Council during the
Protectorate proves the extent of the depopulation. It runs
thus :—

“ Whereas Mr. Henry Pain, late one of the Commissioners of
Revenue at Clonmel, hath informed us that the transplantation hath
been so effectually carried on in the county of Tipperary, and
especially in the barony of Eliogarty, that no inhabitant of the Irish
nation that knows the country is left in the barony, which may be a
great prejudice to the Commonwealth, for want of information of the
bounds of the respective territories and the lands therein upon
admeasurement ; it is therefore ordered that it be referred to the
Commissioners of Loughrea to consider if four fit and knowing
persons of the Irish nation, lately removed out of the barony into
Connaught, and to return them with their families to reside in or near
their old habitations, for the due information of the surveyors
appointed of the respective bounds of each parcel of land admeasur-
able, and to continue there until further order.

“ Dublin, 20 December, 1654. ‘

“THOoMAS HERBERT,
“ Clerk of the Council.”

An almost complete transplantation of the people of Tip-
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perary into Connaught took place. The new settlers were
not secure as to their title, and many of them obtained forced
conveyances and re-leases from the former proprietors.
Clarendon, in his life, says,—

“What should they do? They could not be permitted to go out
of this precinct to shift for themselves elsewhere ; and without their
assignment in Connaught they must starve there as many did die
every day of the famine. In this deplorable condition and under this
consternation they found themselves obliged to accept or submit to
the hardest'conditions, and so signed such conveyances and re-leases
as were prepared for them.”

The war of extermination was carried to such a fearful ex-
tent that it was made lawful for any of the English settlers to
kill any Irish person, man, woman, or child, that was found
east of the Shannon, and the common expression of these
murderers towards their victims was, “ To hell or Connaught
with you!” Humanity recoils and shudders at the fearful
atrocities which were committed, and history has no blacker
page than that which records the sufferings inflicted upon Ire-
land during the Protectorate.

Under these circumstances the population of Ireland very
seriously diminished. Sir William Petty estimated the loss of
population between 1641 and 1682 at 504,000, and Clarendon
tells us,—

« That there was a large tract of land even to the half of the pro-
vince of Connaught that was separated from the rest of Ireland by a
long and large moor, and which by plague and many massacresremained
almost desolate; into this space and circuit of land they required the
Irish to retire by such a day, under the penalty of death, and all who
should after that time be found in any part of the kingdom, man,
woman, or child, should be killed by anybody who saw or met
them.”

Sir William Petty, in 1672, estimated the population of
Ireland at about a million one hundred thousand persons.
Colonel Lawrence, an eye-witness, writes :—

« About the year 1652-1653, the plague and famine had so
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swept away whole countries that a man might travel twenty or
thirty miles without seeing a living creature, either man, beast, or
bird, they being all dead or having quitted the desolate places, Our
soldiers would tell stories of where they saw a smoke by day or fire
or candle by night, and when we did meet with two or three poor
cabins, none but very aged men, women, and children (and those
with the prophet might have complained, ¢We are become as a
bottle in the smoke, our skin is black as an oven because of the
terrible famine’) were found in them.”

The restoration of Charles II. was seized upon by his sup-
porters as the signal for resuming their estates; those who
had been deprived of their lands returned and repossessed
themselves of their patrimonies by force even before the king
was proclaimed. This rashness was represented as a new re-
bellion, and the Cromwellian settlers, alarmed for their posses-
sions, procured an Act of indemnity before the king landed,
which excluded all those who thus tried to regain their lands.
It was so worded as to amount to the exclusion of the whole
of the Roman Catholic party. On the king’s arrival in
London he issued a proclamation commanding the continuance
of undisturbed possession to adventurers and soldiers of all
manors, houses, and lands as they then held until legally
invested, or his Majesty, with the advice of Parliament, should
take further measures in these affairs. At length, after much
delay, on a calculation formed by the Earl of Orrery, Sir John
Clotworthy, and Sir Arthur Mervyn, it was found that, besides
the land possessed by the soldiers, enough remained to com-
pensate all the innocent or meritorious Irish, and Charles pub-
lished his famous declaration for the settlement of the king-
dom. '

By this declaration the adventurers were to be confirmed in
the lands possessed by them on the 7th May, 1659, according
to the Acts made in the previous reign, which they were to
hold in fee and common socage, and all deficiencies were to
be satisfied before May, 1660. With the exception of eccle-
siastical lands and some other provisoes, the soldiers were
confirmed in the lands allotted for their pay, which they were
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to hold by knights’ service 7z capite; officers who had served
before June, 1649, were to receive 12s. 6d. in the pound by
estates and other securities. Protestants, unless they had
been in rebellion or had taken decrees for land in Connaught
or Clare, were to be restored to their lands. Innocent Catho-
lics were restored to their estates, and Catholics who submitted
and adhered to the peace of 1648 were to be restored to their
ancient properties upon the reprisal of those who held them.
This declaration of settlement gave little satisfaction to any
party. The Royalist officers received but little more than
half their pay, and the ancient landholders, who had suffered
for the royal cause and were in a state of poverty, were ex-
cluded from their estates until they could repay those who
had been quartered upon them by Cromwell. The commis-
sioners appointed to carry the declaration of settlement into
effect were partial to the soldiers and adventurers, and threw
much difficulty in the way of the Catholic proprietors, who
tried to establish their innocence. The Parliament which was
convened in 1661 to confirm the Act of Settlement was mainly
elected by those in illegal possession of the estates. It tried
by statute to exclude the Catholics, many of whom claimed
the property from Parliament. An inquiry was instituted by
the House of Lords, which revealed many malpractices by
the commissioners. Widows were deprived of their jointures,
orders of the king for the restitution of particular persons
were eluded; the Lords resolved to address the king to
revoke the illegal grants made by the commissioners, and a
deputation waited on Charles in London claiming redress.
The Irish Cromwellians accepted the restoration without
much difficulty, but they kept a firm grasp on their lands.
After a long struggle of controversy, bribery, and intrigue on
the part of the claimants, and wavering and irresolution on
the part of the Government, the Puritans carried the day and
kept their lands. The Acts of Settlement and explanation
which closed the question of proprietorship, having been
called the great charter of this party, they decided the title
to the lands ; yet, for many years after this time, a great part
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of the land of Ireland continued to be held by forcible and

disputed possession.

Petty’s Political Anatomy of Ireland contains the following information

relating to this period :—

Area of Ireland . . . . .
Rivers, loughs, &c. . . . 1,500,000
Unprofitable land . . . 1,500,000
Arable and pasture . . . 7,500,000

"1641. Belonging to Papists and seques-

tered Protestants . . . 5,200,000

To the Church . . . 300,000

Protestants planted by Ellzabeth and

James . . . . - 2,000,000
Restored to twenty-six who proved of good

affection . . . . 40,000
The Duke of Ormonde . . . 130,000

Lord Inchiqun, Lord Roscommon, &c. . 40,000

210,000
Innocent Papists . . 1,200,000
The Church . . 20,000
Duke of York o 120,000
- 1,340,000
To Letterers & Innocent Irishmen 60,000
To Papists per proviso Colkin 360,000
——— 420,000
Left in the common stock . 80,000
To adventurers . . 390,000
. ————- 470,000
Soldiers seised . . . . 1,440,000
To forty-nine officers . 280,000
To Protestants per proviso 270,000
= 550,000
* Upon transplantation decrees 700,000
Restored to mortgagees . 100,000
———- 800,000

—

Of lands seised by usurpers the

Papists have recovered . 2,340,000
New Protestants and churches

additional . . . 2,400,000
Of a more indifferent nature 460,000

10,500,000 acres.

10,500,000

7,500,000

5,200,000

5,200,000

”»

»

”

»

This content downloaded from 192.75.12.3 on Mon, 27 Jun 2016 07:51:27 UTC

All use subject to http://about.jstor.org/terms



320 TRANSACTIONS OF THE ROYAL HISTORICAL SOCIETY.

7,500,000 acres good

1,500,000 ,, coarse
9,000,000 acres, worth . . . £900,000
Quit and Crown rents . . . 4 90,000
Tithes . . . 162,000
Benefit of leases and tenants improvements 216,000
Landlords . . . . 432,000
A £9°°)°°°
He divides :—
The landlords’ share of this . . . £432,000
2,520,000 acres gained by the Rebel-
lion . . . . £7144,000
Adventurers and soldiers - . 108,000
Soldiers alone. . . . 86,400
. . £338,400
The King gained :—
Augmented the Church, the Duke of York and others £770,000
Paid adventurers and officers . . . 670,000
Gained on usual revenue of above . . 80,000
Or at fifteen years’ purchase £1,200,000 gamed the year’s
value, &c., worth . . 300,000
Freed himself of the articles w1th the Insh of 1648.
Population :—Papists . 800,000}
Non-Papists . 300,000 1,100,000
English . . 200,000
Scots . . 100,000
Irish « . 800,000 1,100,000
2,200,000
Houses :—160,000 without chimneys
24,000, I chimney, at £5 . £120,000
6,800, 2to 3chimneys,at £ 40 272,000
5,600, 4, 6 ” 100 560,000
2,500, 7 5 9 2 ” 300 750,000
700, 10 ,, I2 »n 600 420,000
400,13 , 20 » 1,000 400,000
20 transcendental houses . 78,000
s £2,600,000
Cattle, 6,000,000, or equivalents in horses and sheep . 3,000,000
Exports from Ireland . . . . . « £500,000
Absentees’ rents, &c. . . . . . £200,000
Cattle exports . . . 140,000
The whole substance of Ireland was worth . . £16,000,000
The customs revenue exceeded . . . . £ 32,000
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The defeat of James II. and his flight from Ireland led to
a reversal of his policy, but his troops, after a gallant contest
with the veterans of William III, made terms with him.
The Treaty of Limerick, which should have formed the basis of
future legislation, contained a provision that the Irish should
enjoy the same privilege in the exercise of religion as they
had done in the reign of Charles II., and that they should be
reinstated in their properties, real and personal, and in all
their rights, titles, and privileges, on taking the oath of
allegiance to King William. The Irish Parliament of 1695
annulled the Act of James II., and confirmed and explained
the Act of Settlement. Large forfeitures were made, and
William, who, from the insufficiency of the parliamentary
supplies, was unable to reward his dependants, adopted the
Cromwellian plan, and made seventy-six grants out of the
Irish forfeited estates. Eight of these grants were as
follows :—

135,820 acres to Lord Woodstock (van Bentinck).
108,633 Earl of Albemarle (van Keppel).

095,649 Countess of Orkney (Miss Eliz. Villiers).
49,517  ,, Lord Romney (Sidney).

39,871, Earl of Rochford (de Zuleistan).
36,148 ,, Earl of Galway (de Ravigney).
30,512, Marquis de Pursai.

26,480 Earl of Athlone (de Ginkel).

522,630

The Parliament were offended at this Act of Prerogative,
and the English Commons charged the king with a breach of
promise in not having left the forfeitures to the disposal of
Parliament for the discharge of the public debts. It passed
an Act for sending seven commissioners to inquire into the
value of the confiscated estates, and the reason of their
alienation, and upon the report of these commissioners, *‘ The
Act of Resumption” (11 & 12 Will. III, c. 2, Engl) was
passed, A.D. 1700; it avoided all royal grants of land made
after the 13th February, 1788, and directed an absolute sale
22 Y
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of all Irish estates which had belonged to James II. or his
adherents. The English Commons were. so aware of the
violence of their act that they voted, contrary to constitutional
rights, that no petition should be recorded againstit. Yet
petitions were sent in large numbers, and the trustees were
charged with injustice and venality. The granted lands,
which were valued at £1,500,000, hardly realized one-third of
that sum.

A more recent authority, who can hardly be accused of
partiality to the Irish—TLord Chancellor Fitzgibbon (Earl of
Clare)—in a speech made in 1799, said,—

“ After the expulsion of James II. from the throne of England, the
old inhabitants made a final effort for the recovery of their ancient
power, in which they were once more defeated by an English army,
and the slender relics of Irish possession became the subject of fresh
confiscation. From the report made by the commissioners appointed
by the Parliament of England in 1698, it appears that the Irish
- subjects outlawed for the rebellion of 1688 amounted to 3,978, and
that their Irish possessions, as far as could be computed, were of the
value of £210,623, comprising 1,670,792 acres. This fund was sold,
under the authority of an English Act of Parliament, to defray the
expenses incurred by England in reducing the rebels of 1688, and the
sale introduced into Ireland a new set of adventurers. It is a very
curious and important speculation to look back to the forfeitures of
Ireland incurred in the last century. The superficial contents of the
island are calculated at 11,042,682 acres. Let us now examine the
state of the forefeitures.

In thereign of James I. the whole of the province

of Ulster was confiscated, containing . 2,836,837 acres.
Let out by the Court of Claims at the Restoration 7,800,000 ,,
Forfeitures of 1688 . . . . 1,060,792 ,,
Total .. . . 11,697,629 ,,

So that the whole of your island has been confiscated, with the
‘exception of the estates of four or six families of English blood, some
of whom had been attainted in the reign of Henry VIIL, but
recovered their possessions before Tyrone’s rebellion, and had the
good fortune to escape the pillage of the English republic inflicted
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by Cromwell ; and no inconsiderable portion of the island has been
confiscated twice or perhaps thrice in the course of a century. The
situation, therefore, of the Irish nation at the Revolution stands un-
paralleled in the history of the inhabited world. If the wars of
England carried on here from the reign of Elizabeth had been waged
against a foreign enemy, the inhabitants would have retained their
possessions under the established law of civilized nations, and their
country have been annexed as a province to the British Empire.”

Some of the laws affecting land were most injurious ; that,
for example, which enacted that no Papist should have a
horse of greater value than £35, so deteriorated the breed of
horses that an enactment, 8 Anne, c. iii, s. 34, was passed as
follows :—

¢ And whereas by the laws of this land Papists are not qualified to
keep any horse, mare, or gelding of above £5 value, which has been
found prejudicial so far forth as the same relates to stud mares, be it
enacted that no stud mare kept for breeding only, nor stallion kept
as such, and for no other use, shall be deemed or taken to be within
the intention of the Act entitled, ¢ An Act for better securing the
Government by disarming the Papists, but that every Papist, and
reputed Papist, may keep such stud mares and stallions notwith-
standing the said Act, or any law to the contrary, and the breed or
produce thereof under the age of five years, and not otherwise.”

The law which prevented “Papists” having any greater
tenure than thirty years, where the rent reserved was less
than two-thirds of the value, was calculated to prevent
any improvement in their condition or in the system of
agriculture. This policy was the result of the abnormal
relations of two classes—the plunderers and the plundered,
the owner and the occupier. The former, possessed of political
power and supported by the armies of England, enacted
oppressive and restrictive laws; the statute-book and the con-
current testimony of all authorities prove that it was their
stern resolve that the mass of the people should be denied all
interest in the lands which they cultivated, and be condemned
to live on the coarsest food, and reside in habitations unfit for
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human beings, while the utmost rent was wrung from them.
Dean Swift, writing in 1729, says,—

“ Upon determination of all leases made before the year 1690, a
gentleman thinks he has but indifferently improved his estate if he
has only doubled his rent roll. Leases are granted but for a small
term of years, tenants are tied down to harsh conditions, and dis-
couraged from cultivating the land they occupy to the best advantage
by the certainty they have of the rent being raised on the expiration
of their leases, proportionate to the improvements they shall make.
Thus it is that honest industry is depressed, and the farmer is a slave
to the landlord.”

The complaint made by Dean Swift is in effect that the
labour or the representative of the labour of the tenant became
without any compensation the property of the landlord, and
that he who expended his labour and capital upon the land
was compelled to pay another man for the property which he
by his industry and labour had created.

I shall conclude the history of this period, and the
description of the effects of these laws, with the following
extract from the writings of Edmund Burke :—

« The laws,” says he, ¢ have disabled three-fourths of the inhabit-
ants of Ireland from acquiring any estate of inheritance for life, or
for years, or any charge whatsoever on which two-thirds of the im-
proved yearly value is not reserved for thirty years. This confine-
ment of landed property to one set of hands, and preventing its free
circulation through the community, is a most leading article of ill
policy ; because it is one of the most capital discouragements to all
industry which may be employed on the lasting improvement of the
soil, or in any way conversant about land. A tenure of thirty years
is evidently no tenure upon which to build, to plant, to raise enclo-
sures, to change the nature of the ground, to make any new
experiment which might improve agriculture, or to do anything
more than what may answer the immediate and momentary calls of
rent to the landlord, and leave subsistence to the tenant and his
family. Confine a man to momentary possession, and you at once
cut off that laudable avarice which every wise state has cherished as
one of the first principles of its greatness. Allow a man but a tem-
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porary possession, lay it down as a maxim that he never can have
any other, and you immediately and infallibly turn him to temporary
enjoyments ; and these enjoyments are never the pleasures of labour
and free industry, and whose quality it is to famish the present hours,
and squander all upon prospect and futurity ; they are, on the
contrary, those of a thoughtless, loitering, and dissipated life. The
people must be inevitably disposed to such pernicious habits merely
from the short duration of their tenure which the law has allowed.
But it is not enough that industry is checked by the confinement of
its views, it is further discouraged by the limitation of its own direct
object, profit. This is a regulation extremely worthy of our atten-
tion, as it is not a consequential, but a direct discouragement to
amelioration, as directly as if the law had said in direct terms, ¢ Thou
shalt not improve.” But we have an additional argument to demon-
strate the ill policy of denying the occupiers of land any solid
property in it. Ireland is a country wholly unplanted. The farms
have neither dwelling-houses nor good offices; nor are the lands.
almost anywhere, provided with fences and communications; in a
word, in a very unimproved state. The landowner there never takes
upon him, as is usual in this kingdom, to supply all these con-
veniences, and to set down his tenant in what may be called a com-
pletely furnished farm. If the tenant will not do it, it is never done.
This circumstance shows how miserably and peculiarly impolitic it
has been in Ireland to tie down the body of the tenantry to short and
unprofitable tenures. A finished and furnished house will be taken
for any tenure, however short; if the repair lies on the owner, the
shorter the better. But no one will take one, not only unfurnished,
but half built, but upon a term which on calculation will answer with
profit all his charges. It is on this principle that the Romans estab-
lished their Emplyteosis, or fee farm ; for although they extended
the ordinary term of location only to nine years, yet they encouraged
a more permanent letting to farms, with the condition of improve-
ment, as well as annual payment on the part of the tenant, where the
land had been rough and neglected; and therefore invented this
species of ingrafted holding in the latter times, when property came
to be worse distributed by falling into a few hands.”

The laws to which Mr. Burke referred in this passage were
those which were enacted in the reign of the last of the Stuart
monarchs. The first of this race abolished the tanistry system,

22«
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which gave each man a life interest in a certain portion of
the soil, and so forfeited large districts. His successors
followed in the path of spoliation ; a new class of owners came
into possession, whose laws prevented the improvement of the
land, and thus lessened the supply of food, and diminished
the population. The tide of confiscation ebbed and flowed
during these reigns, but in so doing the native possessors were
almost entirely swept away.
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Puge 47, line 7, for dog, read dag.

» 47> 5 15, ,, nage call, ,, tragical.
[H] 53) 2 17, 5y anul; ” lawful,
s 53 5 30, ,, alces, ,y aloes.

» 58 5 17, egunt, sy agunt.

»» 280, ,, 1, ,, Roman, 4» Norman.
»» 280, ,, 3, ,, Hibernus, ,, Hibernis.
» 282,, 7,,, Harvard ,, Howard.
5 302, , 23, ,, latter, ,, letter.

53 307, 55 15, 5 Dilton, »» Dillon.
» 312, 4, 8, ,, Stafford, ,, Strafford.
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