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About the project

RESPOND: Multilevel Governance of Mass Migration in Europe and Beyond is a comprehensive
study of responses to the 2015 Refugee Crisis. One of the most visible impacts of the refugee crisis
is the polarization of politics in EU Member States and intra-Member State policy incoherence in
responding to the crisis. Incoherence stems from diverse constitutional structures, legal provisions,
economic conditions, public policies and cultural norms, and more research is needed to determine
how to mitigate conflicting needs and objectives. With the goal of enhancing the governance capacity
and policy coherence of the European Union (EU), its Member States and neighbours, RESPOND
brings together fourteen partners from eleven countries and several different disciplines. In
particular, the project aims to:

* provide an in-depth understanding of the governance of recent mass migration at macro,
meso and micro levels through cross-country comparative research;

« critically analyse governance practices with the aim of enhancing the migration governance
capacity and policy coherence of the EU, its member states and third countries.

The countries selected for the study are Austria, Germany, Greece, Hungary, Iraq, ltaly,
Lebanon, Poland, Sweden, Turkey and the United Kingdom. By focusing on these countries,
RESPOND studies migration governance along five thematic fields: (1) Border management and
security, (2) Refugee protection regimes, (3) Reception policies, (4) Integration policies, and (5)
Conflicting Europeanization. These fields literally represent refugees’ journeys across borders, from
their confrontations with protection policies, to their travels through reception centers, and in some
cases, ending with their integration into new societies.

To explore all of these dimensions, RESPOND employs a truly interdisciplinary approach, using
legal and political analysis, comparative historical analysis, political claims analysis, socio-economic
and cultural analysis, longitudinal survey analysis, interview based analysis, and photo voice
techniques (some of these methods are implemented later in the project). The research is
innovatively designed as multi-level research on migration governance now operates beyond macro
level actors, such as states or the EU. Migration management engages meso and micro level actors
as well. Local governments, NGOs, associations and refugees are not merely the passive recipients
of policies, but are shaping policies from the ground-up.

The project also focuses on learning from refugees. RESPOND defines a new subject position
for refugees, as people who have been forced to find creative solutions to life threatening situations
and as people who can generate new forms of knowledge and information as a result.
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Introduction

Work package 1 “Legal and policy framework: sustainability and interaction” aims at gathering
background information about the socio-economic, political, legal and institutional context of
migration governance in Austria, Germany, Greece, Hungary, Iraq, Italy, Lebanon, Poland, Sweden,
Turkey and the UK and at the level of the European Union. WP1 main objectives, are structured in
three principal streams: (1) gathering and critically analysing information on the political, legal and
institutional context of migration governance, and illustrating national cases through country reports;
(2) comparing the national case-studies and discussing the outcome in a comparative report; and
(3) retrieving and systematizing a number of indicators available in the most relevant databases in
order to create an ad hoc dataset on socio-economic, cultural, political and legal indicators on
migration governance covering all RESPOND countries.

Deliverable D1.2 is the product of the first stream of activities. In compliance with the Grant
Agreement, the University of Florence team (UNIFI) drafted the WP1 report guidelines, which were
discussed in the kick-off meeting in Uppsala (1-3 December 2017), then reviewed by UNIFI and
circulated among all partners involved in WP1, and finally submitted to the European Commission
as Deliverable D1.1. Once national chapter drafted, they underwent a double peer review process,
in line with RESPOND Quality Assurance Plan (D11.1): first by a national expert selected by national
teams, and second by UNIFI.

In order to offer a comprehensive understanding of the legal and policy framework of migration
governance in different countries, all country reports presented in this volume follow the same
structure: (1) an overview and discussion of national (and European) data and statistics on migration
(the research project covers the period 2011-2017); (2) the discussion of the national socio-
economic, political and cultural hosting societies, with special attention devoted to the migration
history of the country; (3) the analysis of the constitutional organization of the state (in particular of
the federal/regional/decentralised structure of the system of government that defines the tier of
government responsible for the different dimensions of migration governance, and of the role of the
judiciary, that may be relevant for the effective definition and entrenchment of fundamental rights)
and of the eventual principles on immigration and asylum (with special attention to landmark
constitutional case-law in the field of asylum); (4) the analysis of the legislative and institutional
framework in the fields of immigration and asylum; (5) the critical discussion of foreigners’ legal
status, with a focus on the acquisition of the status and of the connected rights and duties; (6) the
illustration of eventual refugee crisis driven legislation and measures, and, finally, (7) a critical
assessment of the compliance with the standards developed and crystallized at the supranational
level.

Data for this research was collected through a combination of desk research of various sources
(e.g. policy and legal documents, national and EU case law, research reports and scientific
literature), information requests to relevant institutions, and semi-structured interviews with legal and
policy experts and academics held during January and March 2018. The multidisciplinary approach
of WP1 emerges from the structure, the content and the findings presented in the national reports:
building on the analysis of the constitutional and legal framework, the research has enlarged the
spectrum of the analysis and integrated the social sciences perspective with the discussion of data,
societies’ cultural and social traits, and with the scrutiny of public policies and institutions. The
findings of the present collection of national reports will be used in the development of a comparative
report on the same topic and will contribute to unveiling the legal, political and socio-economic
context of migration governance under Work package 1.
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Each involved national team was responsible for its own domestic case, except the University
of Florence, that covered also the European Union report, and Glasgow Caledonian University team
that worked on the case of Hungary given the team’s expertise on the country. GCU was able to
funnel external resources (in addition to the resources allocation established in the Grant Agreement)
to work on this report.



RESPOND

European Union

Legal & Policy Framework of Migration
Governance

D1.2 Report — May 2018

Chiara Favilli — University of Florence

Horizon 2020
* X %

(F:]‘El\?gs(z,\ll\/lp: :\:ﬁgggxeﬁg\/gﬁgw ) Co-funded by the Horizon 2020 programme
igration in Europ * * of the European Union

Beyond (770564) L



HORIZON 2020 — RESPOND (770564) — EUROPEAN UNION

© [Chiara Favilli]
Reference: RESPOND [D1.2]

This research was conducted under the Horizon 2020 project ‘RESPOND Multilevel Governance of
Migration and Beyond’ (770564).

The sole responsibility of this publication lies with the author. The European Union is not responsible
for any use that may be made of the information contained therein

Any enquiries regarding this publication should be sent to us at: veronica.federico@unifi.it

This document is available for download at http://www.crs.uu.se/respond/




HORIZON 2020 — RESPOND (770564) — EUROPEAN UNION

Contents

List of figures
List of tables
1. Statistics and data overview
2. The socio-economic, political and cultural context
3. The EU Competence on Migration and Asylum
4. The relevant legislative and institutional framework in the fields of migration and asylum
4.1 The European policy on migration and asylum
5. The legal status of foreigners
5.1 Accessing asylum: The Dublin regulation
5.2 The European Common Asylum System
5.3 Temporary protection
5.4 Refugee status
5.5 Subsidiary protection
5.6 Regular migrant
5.7 Undocumented migrants
6. Refugee crisis driven reforms
6.1 Cooperation with third countries: stemming of flows of migrants and asylum seekers
7. Conclusion
References
ANNEX I: Overview of the legal framework on migration, asylum and reception conditions

ANNEX II: List of authorities involved in the migration governance

10

11
11
12
26
27
29
29
31
31
34
35
35
37
39
42
45
47
50
51
53
57



HORIZON 2020 — RESPOND (770564) — EUROPEAN UNION

List of figures

Figure 1. Population change by component (annual crude rates) in the EU, 1960-2016 (per 1000
persons) 13

Figure 2. Asylum applications (non-EU) in the EU, 2006—2017 (thousands) 20

Figure 3. Countries of citizenship of (non-EU) asylum seekers in the EU, 2016 and 2017
(thousands of first time applicants) 21

Figure 4. Number of first instance and final decisions on (non-EU) asylum applications, 2017
(thousands) 24

List of tables

Table 1. Population change in the EU, 2011-2017 (million persons) 12
Table 2. Population change in the EU, 2011-2016 (natural population change and net migration
plus statistical adjustment) 13
Table 3. Total number of immigrants in the EU, 2011-2016 (thousands) 14
Table 4. Total number of emigrants in the EU, 2011-2016 (thousands) 15
Table 5. Number of non-EU immigrants in the EU, 2013-2016 (thousands) 16
Table 6. Number of non-EU nationals living in the EU, 2014-2017 (thousands) 17
Table 7. Number of acquisitions of citizenship in the EU, 2011-2016 (thousand) 18
Table 8. Number of acquisitions of citizenship in the EU granted to non-EU nationals, 2013-2016
(thousand) 18
Table 9. Number of asylum applicants (non-EU) in the EU, 2011-2017 19

Table 10. Number of first time asylum applicants from Afghanistan, Iraq and Syria, 2011-2017
(thousand) 21

Table 11. Share of males and females (non-EU) first time asylum applicants, 2011-2017
(thousands) 22

Table 12. Asylum applicants considered to be unaccompanied minors, 2011-2017 (thousands) 22
Table 13. First instance decisions on (non-EU) asylum applications, 2011-2017 (thousands) 23
Table 14. Final decisions on (non-EU) asylum applications, 2011-2017 (thousands) 23
Table 15. First residence permits issued by reason, 2011-2016 (thousands) 24

Table 16. Non-EU citizens subject to the enforcement of immigration legislation, 2011-2017
(thousands) 25

11



HORIZON 2020 — RESPOND (770564) — EUROPEAN UNION

1. Statistics and data overview

On 1 January 2017, the estimated total population in the European Union (EU) amounted to
approximately 512 million people. As Table 1 shows, between 2011 and 2017 the EU population
increased by almost 9 million people (+1.70%).

Table 1. Population change in the EU, 2011-2017 (million persons)

Population
2011 502,964,837
2012 504,047,964
2013 505,163,008
2014 507,011,330
2015 508,540,103
2016 510,277,177
2017 511,522,671
Change (2011-2017) 8,557,834

Source: Eurostat

The two components that determine population change are the natural population change —
namely the difference between the number of live births and deaths during a given year — and the
net migration — namely the difference between the number of immigrants and the number of
emigrants. As shown by Table 2, in 2015 there has been a natural decrease — namely deaths have
outnumbered live births. This means that the positive population change that occurred between 2015
and 2016 (+1,737,074) (see Table 1) can be attributed to net migration (plus statistical adjustment).
Migration is thus a fundamental factor affecting population change in the EU. In particular, as
reported by Figure 1, since the mid-1980s net migration has increased and from the beginning of the
1990s onwards the value of net migration and statistical adjustment has always been higher than
that of natural change. Therefore, during the past three decades net migration has constituted the
main driver of population growth. This trend is likely to persist in the future. Indeed, since the baby-
boom generation continues to age, the number of deaths is expected to increase. Thus, it is likely
that population change will increasingly be affected by net migration (Eurostat 2015).

12
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Table 2. Population change in the EU, 2011-2016 (natural population change and net migration plus
statistical adjustment)

Natural population change Net migration
plus statistical adjustment
2011 395,113 713,631
2012 220,255 894,789
2013 87,468 1,760,854
2014 195,700 1,101,159
2015 -117,371 1,854,445
2016 19,626 1,222,979

Source: Eurostat

Figure 1. Population change by component (annual crude rates) in the EU, 1960-2016 (per 1000
persons)

12

10

—— Net migration and
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Total change
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|||||||||||||||||||||||||||||| -
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Note: Excluding French overseas departments up to and including 1997. Breaks in series: 1991, 2000-01, 2008, 2010-12 and 2014-16.
(*) 1960: not available.
Source: Eurostat (online data code: demo_gind)

Source: Eurostat

If immigration flows both from outside the EU and between EU countries are considered, in 2016
a total of around 4.3 million people immigrated to one of the EU Member States, with Germany
reporting the largest amount (1,029,852), followed by the United Kingdom (588,993), Spain
(414,746), France (378,115), ltaly (300,823) and Poland (208,302) (Table 3).

13
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Table 3. Total number of immigrants in the EU, 2011-2016 (thousands)

2011 2012 2013 2014 2015 2016
Belgium 147,377 129,477 120,078 123,158 146,626 123,702
Bulgaria . 14,103 18,570 26,615 25,223 21,241
Czech Republic 27,114 34,337 30,124 29,897 29,602 64,083
Denmark 52,833 54,409 60,312 68,388 78,492 74,383
Germany 489,422 592,175 692,713 884,893 1,543,848 1,029,852
Estonia 3,709 2,639 4,109 3,904 15,413 14,822
Ireland 57,292 61,324 65,539 73,519 80,792 85,185
Greece 60,089 58,200 57,946 59,013 64,446 116,867
Spain 371,331 304,053 280,772 305,454 342,114 414,746
France 319,816 327,431 338,752 340,383 364,221 378,115
Croatia 8,534 8,959 10,378 10,638 11,706 13,985
ltaly 385,793 350,772 307,454 277,631 280,078 300,823
Cyprus 23,037 17,476 13,149 9,212 15,183 17,391
Latvia 10,234 13,303 8,299 10,365 9,479 8,345
Lithuania 15,685 19,843 22,011 24,294 22,130 20,162
Luxembourg 20,268 20,478 21,098 22,332 23,803 22,888
Hungary 28,018 33,702 38,968 54,581 58,344 53,618
Malta 5,465 8,256 10,897 14,454 16,936 17,051
Netherlands 130,118 124,566 129,428 145,323 166,872 189,232
Austria 82,230 91,557 101,866 116,262 166,323 129,509
Poland 157,059 217,546 220,311 222,275 218,147 208,302
Portugal 19,667 14,606 17,554 19,516 29,896 29,925
Romania 147,685 167,266 153,646 136,035 132,795 137,455
Slovenia 14,083 15,022 13,871 13,846 15,420 16,623
Slovakia 4,829 5,419 5,149 5,357 6,997 7,686
Finland 29,481 31,278 31,941 31,507 28,746 34,905
Sweden 96,467 103,059 115,845 126,966 134,240 163,005
United Kingdom 566,044 498,040 526,046 631,991 631,452 588,993
EU 3,273,680 3,319,296 | 3,416,826 | 3,787,809 4,659,324 4,282,894

Source: Eurostat

As for emigration, a total of almost 3 million people have left an EU country in 2016. As with
immigration flows, these data include emigration flows both from the EU and between EU countries.
Germany reported the highest number of emigrants (533,762), followed by the United Kingdom
(340,440), Spain (327,325), France (309,805), Poland (236,441) and Romania (207,578) (Table 4).

14
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Table 4. Total number of emigrants in the EU, 2011-2016 (thousands)

2011 2012 2013 2014 2015 2016
Belgium 84,148 93,600 102,657 94,573 89,794 92,471
Bulgaria . 16,615 19,678 28,727 29,470 30,570
Czech Republic 55,910 46,106 25,894 28,468 25,684 38,864
Denmark 41,593 43,663 43,310 44,426 44,625 52,654
Germany 249,045 240,001 259,328 324,221 347,162 533,762
Estonia 6,214 6,321 6,740 4,637 13,003 13,792
Ireland 83,049 81,797 76,560 71,107 67,160 62,056
Greece 92,404 124,694 117,094 106,804 109,351 106,535
Spain 409,034 446,606 532,303 400,430 343,875 327,325
France 291,594 255,922 239,813 308,775 295,911 309,805
Croatia 12,699 12,877 15,262 20,858 29,651 36,436
ltaly 82,461 106,216 125,735 136,328 146,955 157,065
Cyprus 4,895 18,105 25,227 24,038 17,183 14,892
Latvia 30,311 25,163 22,561 19,017 20,119 20,574
Lithuania 53,863 41,100 38,818 36,621 44,533 50,333
Luxembourg 9,264 10,442 10,750 11,283 12,644 13,442
Hungary 15,100 22,880 34,691 42,213 43,225 39,889
Malta 3,806 4,005 4,778 5,108 7,095 8,303
Netherlands 104,201 110,431 112,625 112,900 112,330 111,477
Austria 51,197 51,812 54,071 53,491 56,689 64,428
Poland 265,798 275,603 276,446 268,299 258,837 236,441
Portugal 43,998 51,958 53,786 49,572 40,377 38,273
Romania 195,551 170,186 161,755 172,871 194,718 207,578
Slovenia 12,024 14,378 13,384 14,336 14,913 15,572
Slovakia 1,863 2,003 2,770 3,644 3,870 3,801
Finland 12,660 13,845 13,893 15,486 16,305 18,082
Sweden 51,179 51,747 50,715 51,237 55,830 45,878
United Kingdom 350,703 321,217 316,934 319,086 299,183 340,440
EU 2,614,564 2,659,293 2,757,578 2,768,556 2,740,492 2,990,738

Source: Eurostat

Among the 4.3 million immigrants in the EU, in 2016 almost 2 million people (352,597 less than
in 2015) were from a non-EU country. Again, Germany reported the largest number of non-EU
immigrants (507,034), followed by the United Kingdom (265,390), Spain (235,632) and ltaly
(200,217) (Table 5). Overall, almost 22 million non-EU nationals are currently living in the EU (4.2 %
of total EU population), 2 million more than in 2014. The largest share is recorded in Germany
(5,223,701), followed by ltaly (3,509,089), France (3,050,884), Spain (2,485,761) and the United
Kingdom (2,444,555) (Table 6).

15
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Table 5. Number of non-EU immigrants in the EU, 2013-2016 (thousands)

2013 2014 2015 2016
Belgium 41,443 41,626 65,808 46,502
Bulgaria 11,984 15,268 12,850 10,610
Czech Republic 10,780 9,386 10,619 29,902
Denmark 19,624 24,482 32,256 28,559
Germany 252,122 372,408 967,539 507,034
Estonia 1,490 1,155 3,656 4,182
Ireland 18,344 20,263 22,524 27,161
Greece 16,313 13,539 17,492 69,497
Spain 157,823 164,369 183,675 235,632
France 127,360 130,394 148,686 158,156
Croatia 3,440 3,470 3,024 4,035
ltaly 201,536 180,271 186,522 200,217
Cyprus 4,842 4,022 5,922 6,480
Latvia 2,604 3,511 3,795 2,910
Lithuania 2,357 4,086 2,919 5,175
Luxembourg 4,234 4,447 6,132 5,573
Hungary 10,802 15,451 15,221 13,261
Malta 4,957 6,655 7,530 6,700
Netherlands 40,837 47,785 61,369 76,680
Austria 32,241 39,425 86,469 54,472
Poland 59,035 67,005 103,883 80,054
Portugal 3,737 5,914 8,595 7,845
Romania 13,656 10,880 8,994 12,263
Slovenia 8,342 8,046 9,903 10,371
Slovakia 507 444 665 621
Finland 13,183 13,568 13,108 19,638
Sweden 64,186 70,734 78,158 104,384
United Kingdom 248,464 287,136 278,587 265,390
EU 1,376,243 1,565,740 2,345,901 1,993,304

16
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Table 6. Number of non-EU nationals living in the EU, 2014-2017 (thousands)

2014 2015 2016 2017
Belgium 410,127 419,822 450,827 455,108
Bulgaria 40,614 51,246 58,807 64,074
Czech Republic 261,302 272,993 280,907 302,579
Denmark 233,023 244,380 267,192 274,990
Germany 3,826,401 4,055,321 4,840,650 5,223,701
Estonia 187,087 183,276 182,266 179,888
Ireland 121,149 117,015 124,709 138,315
Greece 662,335 623,246 591,693 604,813
Spain 2,685,348 2,505,196 2,482,814 2,485,761
France 2,750,594 2,870,846 2,877,568 3,050,884
Croatia 21,126 24,218 26,678 30,086
Italy 3,479,566 3,521,825 3,508,429 3,509,089
Cyprus 48,465 38,242 30,479 29,738
Latvia 298,616 291,440 282,792 273,333
Lithuania 16,039 16,573 12,311 13,313
Luxembourg 34,482 36,429 39,618 40,795
Hungary 59,335 64,821 71,062 71,414
Malta 13,810 18,894 23,177 24,073
Netherlands 330,382 338,773 367,744 413,401
Austria 539,292 566,370 639,645 673,207
Poland 71,543 76,595 123,926 180,334
Portugal 300,711 294,778 283,500 279,562
Romania 52,529 54,687 58,858 60,600
Slovenia 80,290 84,367 90,169 95,718
Slovakia 12,476 13,064 13,901 14,687
Finland 121,882 127,792 133,136 143,757
Sweden 384,947 416,246 447,664 505,332
United Kingdom 2,425,012 2,434,209 2,436,046 2,444,555
EU-28 19,468,483 19,762,664 20,746,568 21,583,107

Source: Eurostat

As far as data on the acquisition of citizenship are concerned, in 2016 citizenship was granted
to 994,800 people, 208,800 more than in 2011 (Table 7). Of these citizenship acquisitions, 863,341
(87% of the total) were granted to non-EU nationals. The highest number of citizenships were
granted by ltaly (184,626), followed by Spain (147,306), United Kingdom (131,796) and France
(108,219) (Table 8).

17
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Table 7. Number of acquisitions of citizenship in the EU, 2011-2016 (thousand)

2011 2012 2013 2014 2015 2016
EU-28 786,000 822,100 981,000 889,100 841,200 994,800

Source: Eurostat

Table 8. Number of acquisitions of citizenship in the EU granted to non-EU nationals, 2013-2016

(thousand)
2013 2014 2015 2016
Belgium 26,310 13,118 19,842 23,057
Bulgaria 756 888 1,261 1,585
Czech Republic 1,820 4,033 2,216 3,559
Denmark 1,466 4,347 10,505 13,419
Germany 86,499 82,408 81,463 79,621
Estonia 1,328 1,610 897 1,769
Ireland 22,494 18,162 10,418 6,711
Greece 28,462 20,248 13,315 32,329
Spain 222,312 201,798 111,857 147,306
France 85,607 94,819 102,650 108,219
Croatia 866 622 1,072 3,703
ltaly 93,538 120,455 158,885 184,626
Cyprus 877 1,526 2,697 3,399
Latvia 3,041 2,076 1,838 1,662
Lithuania 106 125 126 136
Luxembourg 479 579 649 653
Hungary 1,845 2,035 1,122 1,044
Malta 227 146 522 1,239
Netherlands 22,891 28,808 25,978 25,807
Austria 6,258 6,335 7,011 7,173
Poland 3,374 3,816 3,697 3,460
Portugal 23,413 20,168 19,647 24,181
Romania 2,768 2,388 2,598 4,514
Slovenia 1,154 1,002 1,185 1,230
Slovakia 151 178 202 278
Finland 7,799 7,143 6,728 7,941
Sweden 37,770 30,528 34,034 42,924
United Kingdom 189,668 115,392 104,792 131,796
EU 873,279 784,753 727,207 863,341

Source: Eurostat

Statistics on asylum and managed migration are also crucial to analyse. In 2017, the total
number of asylum applications from non-EU nationals amounted to 705,705, namely to
approximately half the number registered in 2015 and 2016, when applications amounted to
1,322,825 and 1,260,910 respectively (Table 9). Therefore, as also Figure 2 clearly displays, asylum
applications reached their peaks in 2015 and 2016, when the EU has witnessed an unprecedented
influx of refugees and migrants, most of them fleeing from war Syria.

18
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Numbers are similar if we consider data on first time asylum applicants only (Table 9). Indeed,
after having peaked in 2015 and 2016 (approximately 1.2 million applications per year), the number
of first time asylum applicants fell to 650 in 2017. Since a first-time applicant is a person who applied
for asylum for the first time in a given country, this category excludes those people who have already
applied once and therefore more accurately reflects the number of newly arrived asylum seekers.

Table 9. Number of asylum applicants (non-EU) in the EU, 2011-2017

Asylum applicants First time asylum applicants
2011 309,040 263,160
2012 335,290 278,280
2013 431,090 367,825
2014 626,960 562,680
2015 1,322,825 1,257,030
2016 1,260,910 1,206,120
2017 705,705 650,970

Source: Eurostat

19
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Figure 2. Asylum applications (non-EU) in the EU, 2006—2017 (thousands)
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Source: Eurostat (online data codes: migr_asyctz and migr_asyappctza)

Source: Eurostat

As for the country of origin of first time asylum seekers, as shown by Figure 3, in 2016 most of
them were from Syria, Afghanistan and Irag. As Table 10 displays, Syria has been the main country
of origin of first time asylum seekers in the EU since 2013, though the number of Syrian first-time
applicants fell from 362,730 in 2015 to 102,415 in 2017.
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Figure 3. Countries of citizenship of (non-EU) asylum seekers in the EU, 2016 and 2017 (thousands of
first time applicants)
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Source: Eurostat

Table 10. Number of first time asylum applicants from Afghanistan, Iraq and Syria, 2011-2017

(thousand)
Afghanistan Iraq Syria
2011 22,270 12,785 6,455
2012 21,080 11,360 20,805
2013 20,715 8,110 45,820
2014 37,855 14,845 119,000
2015 178,305 121,590 362,730
2016 182,970 127,095 334,865
2017 43,760 47,560 102,415

Source: Eurostat

As for the distribution by sex of first time asylum applicants, Table 11 displays that males have
always constituted the majority during the time period under consideration. In 2017, the share of
males amounted to 434,945, while the female share to 215,770. Moreover, amongst the total number
of asylum applications, 31,395 were from unaccompanied minors, namely from persons less than
18 years old who entered the EU territory not accompanied by an adult or left unaccompanied after
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having entered the territory. Again, even with unaccompanied minors, applications peaked in 2015

and 2016 (95,205 and 63,245 respectively) (Table 12).

Table 11. Share of males and females (non-EU) first time asylum applicants, 2011-2017 (thousands)

Males Females
2011 179,115 83,340
2012 180,085 96,125
2013 234,600 119,580
2014 398,350 164,155
2015 911,465 | 344,315
2016 815,025 | 389,165
2017 434,945 | 215,770

Source: Eurostat

Table 12. Asylum applicants considered to be unaccompanied minors, 2011-2017 (thousands)

Unaccompanied minors
2011 11,690
2012 12,540
2013 12,725
2014 23,150
2015 95,205
2016 63,245
2017 31,395

Source: Eurostat

Data on first instance decisions on applications show that the highest number of decisions was
issued in 2016 (1,106,405) (Table 13). Out of the total number of decisions issued, 672,900 (61%)
had a positive outcome. Moreover, 366,485 (54%) positive decisions resulted in grants of refugee
status, 48,505 (7%) granted an authorisation to stay for humanitarian reasons, and 257,915 (38%)
granted subsidiary protection. It is important to note that, while refugee status and subsidiary
protection status are defined by EU law, humanitarian status is specific to national legislations. As
for 2017, the total number of first instance decisions dropped to 973,415. Out of these decisions,

442,925 (46%) were positive, of which 222,105 (50%) granted refugee status.
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Table 13. First instance decisions on (non-EU) asylum applications, 2011-2017 (thousands)

Refugee Humanitarian | Subsidiarity | Total Rejected Total
status status protection positive
status

2011 29,035 10,525 19,975 59,535 177,860 237,390
2012 37,985 21,630 31,395 91,010 197,495 288,505
2013 49,670 12,505 45,435 107,610 206,625 314,235
2014 95,380 15,710 56,295 167,385 199,470 366,850
2015 229,460 22,225 55,890 307,575 289,005 596,580
2016 366,485 48,505 257,915 672,900 433,505 1,106,405
2017 222,105 62,950 157,870 442,925 530,490 973,415

Source: Eurostat

If only final decisions — namely those decisions taken by administrative or judicial bodies in
appeal or in review and which are no longer subject to remedy — are considered, in 2017 267,040
decisions were issued, of which 95,310 (36%) were positive (Table 14). In particular, 49,590 (52%)
granted refugee status, 14,580 (15%) granted humanitarian status, and 31,140 (33%) resulted in
grants of subsidiary protection. As displayed by Figure 4, the largest amount of both first instance
and final decisions was issued by Germany.

Table 14. Final decisions on (hon-EU) asylum applications, 2011-2017 (thousands)

Refugee | Humanitarian Subsidiary | Total Rejected | Total
status status protection positive
status

2011 13,790 5,870 5,035 24,690 103,850 128,540
2012 13,510 6,255 5,455 25,220 106,885 132,105
2013 14,845 4,480 5,350 24,675 109,965 134,640
2014 15,990 4,795 5,415 26,195 109,835 136,030
2015 18,110 3,650 4,640 26,400 152,900 179,300
2016 23,660 10,700 8,275 42,630 188,355 230,985
2017 49,590 14,580 31,140 95,310 171,730 267,040
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Figure 4. Number of first instance and final decisions on (non-EU) asylum applications, 2017
(thousands)
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With regards to resident permits — namely those authorisations issued by a country’s authorities
allowing non-EU nationals to legally stay on its territory —, data are available by reason for issuing
the permits (Table 15). In 2016, almost 3.4 million permits were released. The majority of them were
issued for other reasons (1,031,128; 31%) — that encompass stays without the right to work or
international protection —, followed by employment reasons (854,71; 25%), family reasons (780,429;

23%) and education-related reasons (694,287; 21%).

Table 15. First residence permits issued by reason, 2011-2016 (thousands)

Family Education Employment Other Total
2011 719,365 492,938 523,862 440,679 2,176,844
2012 671,055 454,299 480,958 490,311 2,096,623
2013 671,572 463,943 534,214 686,722 2,356,451
2014 680,388 476,845 573,321 595,423 2,325,977
2015 760,231 525,858 707,632 628,301 2,622,022
2016 780,429 694,287 854,715 1,031,128 3,360,559

Source: Eurostat

Finally, statistics on the enforcement of immigration legislation are also available (Table 16).
These data refers to non-EU citizens (or third country nationals) who were refused entry at the EU
external borders, third country nationals found to be illegally present on the territory of an EU country,
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third country nationals who were ordered to leave the territory of an EU country, and third country
nationals who were returned to their country of origin outside the EU. The highest number of non-
EU citizens found to be illegally present on the territory of an EU country was recorded in 2015
(2,154,675). The number of non-EU citizens who were refused entry into the EU reached its peak in
2017 (439,505). As for those non-EU nationals who were ordered to leave the territory of one of the
EU Member States, the highest number was registered in 2015 (533,395). In the same year, 196,190
third country nationals were returned to their country of origin outside the EU. In 2016, this number
increased and 228,625 non-EU citizens were returned to their country.

Table 16. Non-EU citizens subject to the enforcement of immigration legislation, 2011-2017

(thousands)
Refused entry | lllegally present | Ordered to leave | Returned to a non-EU country
2011 344,440 474,690 491,310 167,150
2012 317,170 439,420 483,650 178,500
2013 326,320 452,270 430,450 184,765
2014 286,805 672,215 470,080 170,415
2015 297,860 2,154,675 533,395 196,190
2016 388,280 983,860 493,785 228,625
2017 439,505 618,780 516,115 188,905

Source: Eurostat
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2. The socio-economic, political and cultural context

Up until the end of the Sixties migration policy was very liberal, with incentives to attract migrant
workers and tolerance towards irregular entries. The flows came mainly from North Africa and
Turkey. In Germany, the model of so-called “guest workers” prevailed, although over time it became
evident that migrants tended not to return to their own country but to settle in the host state. In the
Seventies, the free movement of workers from EU member States steadily increased, while migration
of non-EU nationals fluctuated depending on the upturn or downturn in national economies. It is
since the Eighties, and particularly the Nineties, that increased flows from non-EU countries have
become an established trend, alongside a rise in the number of asylum seekers. These years saw
the beginnings of cooperation between member States (MS) on migration, prior to the actual
conferral of competence to the then European Community which happened 'only' in 1999 when the
Treaty of Amsterdam came into force. It is worth mentioning that from 1991, with the outbreak of the
conflict in the Balkans, EU countries became a refuge for over a million people who were displaced
or fleeing persecution. In the first ten years of the new millennium the EU saw an expansion to the
East with the inclusion, between 2004 and 2007, of twelve new MS and Croatia in 2013. At the same
time, the EU began to frame its policy on migration and asylum, first with the incorporation into EU
law of the international conventions of Schengen and Dublin, and then with the adoption of
secondary acts, especially directives.

The rise of geopolitical instability across the world and the progressive reduction of regular entry
channels into the EU resulted in an increase in irregular migration, both from Eastern Europe and
Asia, and from Africa, largely via central and eastern Mediterranean routes.

26



HORIZON 2020 — RESPOND (770564) — EUROPEAN UNION

3. The EU Competence on Migration and Asylum

Since 1 December 2009, the competence on migration is provided for in the Treaty on the
Functioning of the European Union, and in particular in Title V, named “Area of Freedom, Security
and Justice” (articles 67 to 89 of the TFEU), Chapter 2 of which covers “Policies on border checks,
asylum and migration”.! This concluded the process of transfer of competence that began with the
so-called third pillar of the European Union in 1992, then followed by the transitional period lasting
five years after the entry into force of the Amsterdam Treaty and which in part has shaped and
conditioned the development of this policy.

The EU competence is very broad, encompassing measures ensuring the free movement of
people, primarily the crossing of internal borders, measures on the crossing of external borders, on
the conditions of migration, stay and removal, and on the granting of refugee status.

On the basis of article 67(2) TFEU, the EU developed a common policy on borders, visas,
migration and asylum. The status of "common policy" allows the EU to adopt legislative acts,
including harmonization, in accordance with the principles of proportionality and subsidiarity, since it
is of shared competence. Nevertheless, article 70 of the TFEU expressly states that the provisions
of Title V of the TFEU shall not preclude exercising the responsibilities incumbent upon MS for the
maintenance of public order and the safeguarding of internal security. This could allow the States to
adopt acts even where there are EU regulations. The latter could, therefore, be derogated by the
States, notwithstanding the fact that the notions of public order and internal security must be
understood as notions of European Union law and, therefore, interpreted according to what the Court
has stated on limits to the movement of people and goods where there are analogous limits to the
application of the freedoms enshrined in the Treaty.

Article 67(2) TFEU also describes the policy as being based on solidarity among MS and as fair
towards third-country nationals. Solidarity means at least that all MS are required to share the costs
of managing the common policies in this sector which, as is known, risk overburdening the states at
the southern and eastern external border.

At the procedural level ordinary legislative procedure applies, which was extended after the entry
into force of the Lisbon Treaty to all matters of the area of freedom, security and justice and
characterized by the intervention of the European Parliament as co-decision maker together with the
Council and the adoption of resolutions by the latter with a qualified majority (articles 289 and 294 of
the TFEU).

There is no limitation to the jurisdiction of the Court of Justice which will allow the Court to fully
play the role of guarantor of the uniform interpretation and application of EU law. The only exception
was for acts already adopted on the basis of the third pillar which, until 30 November 2014, retained
the characteristics in force at the time of their adoption, including the limited role of the Court of
Justice.

Article 68 of the TFEU expressly provides that the European Council defines the general
strategic guidelines for legislative and operational planning within the area of freedom, security and
justice. The law specifies the general competence of the Council to define general policy guidelines

' L. Azoulai, K. de Vries (eds.), EU Migration Law, Legal Complexities and Political Rationales, Collected
Courses of the Academy of European Law, Oxford University Press, Oxford, 2014; S. Peers, EU Justice and
Home Affairs Law, Oxford, 2013; Millet-Devalle (ed.), L’'Union européenne et la protection des migrants et des
refugiés, Pédone Paris, 2010.
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in this sector and to establish the subsequent regulatory developments on the basis of a five-year
schedule.

There remains a comprehensive flexibility in the subjective application of the rules: the United
Kingdom, Ireland and Denmark qualify for different treatment in accordance with special protocols
annexed to the treaties. Protocol no. 21 on the position of the United Kingdom and Ireland with
respect to the area of freedom, security and justice excludes them from the application of all the
provisions of Title V of the TFEU. Therefore, they are not bound in any way unless they decide to
opt in to a single measure adopted, by giving notice within three months from the time the proposal
is submitted or at any time after the adoption of the act. Both States decide independently and without
mutual constraints notwithstanding the indirect constraints deriving from the existence of the area of
free movement between their territories.

Slightly different is the discipline contained in Protocol no. 22 on the position of Denmark, which
is entirely excluded from participating in the measures adopted within the area of freedom, security
and justice, with the exception of the determination of those states whose nationals must possess
visas when crossing external borders and of measures constituting a development of the Schengen
acquis. In fact, unlike the United Kingdom and Ireland, Denmark is part of the Schengen Agreement
on the gradual abolition of internal borders controls and its related Convention, the content of which
was incorporated within the Treaty on European Union by the 1997 Treaty of Amsterdam by Protocol
no. 19. The coordination between the exclusion from applying the EU's policy on visas, asylum and
migration, and adhering to the Schengen Convention is obtained by giving Denmark the right to
participate in the measures adopted within the framework of the European Union that constitute a
development of the Schengen acquis, stating, nevertheless, that Denmark will be bound under
international law. It is a position analogous to that of those states which are not part of the European
Union but are part of the Schengen Convention, such as Norway, Iceland, Switzerland and
Liechtenstein. However, the same Protocol (part 1V) stipulates that at any time Denmark may, in
accordance with its constitutional requirements, notify not to make use any longer of its differentiated
regime, by surrendering it entirely or opting for a similar regime to that of the United Kingdom and
Ireland, namely, the ability to choose whether or not to adhere to an act adopted by the European
Union. It is expressly stipulated that, if this were to happen, already existing constraints, as well as
by implication any subsequent ones, will be binding upon Denmark insofar as they are EU law.

On the other hand, as regards those states that joined the European Union in 2004 and 2007,
no derogations was allowed from free movement or the area of freedom, security and justice, but a
gradual application of the rules on the elimination of internal border controls, conditioned by the
positive result of the periodic assessments provided for in the Schengen system.
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4. The relevant legislative and institutional framework in the
fields of migration and asylum

4.1 The European policy on migration and asylum

The essential features of the EU's migration policy have been outlined on the basis of the policy
guidelines of the European Council. Ever since the Tampere European Council of 15 and 16
December 1999, the first after the entry into force of the Amsterdam Treaty, heads of state and
government have defined the objectives and the supporting elements of this EU policy. In particular,
it stated that “This freedom should not, however, be regarded as the exclusive preserve of the
Union’s own citizens. Its very existence acts as a draw to many others world-wide who cannot enjoy
the freedom Union citizens take for granted. It would be in contradiction with Europe’s traditions to
deny such freedom to those whose circumstances lead them justifiably to seek access to our
territory. This in turn requires the Union to develop common policies on asylum and migration, while
taking into account the need for a consistent control of external borders to stop illegal immigration
and to combat those who organize it and commit related international crimes. These common
policies must be based on principles which are both clear to our own citizens and also offer
guarantees to those who seek protection in or access to the European Union. The aim is an open
and secure European Union, fully committed to the obligations of the Geneva Refugee Convention
and other relevant human rights instruments, and able to respond to humanitarian needs on the
basis of solidarity. A common approach must also be developed to ensure the integration into our
societies of those third country nationals who are lawfully resident in the Union”.

In following European Councils, the Tampere Council's emphasis on the values of freedom and
respect for human rights and solidarity shifted towards the need for security and control within the
European area. The conclusions of the European Council were affected, in fact, both by the political
affiliation of the majority of the leaders of the member countries and the unfolding of events. So, after
September 11, 2001, and even more so after the Madrid attacks of 11 March 2004, the agenda of
work agreed at Tampere has been radically altered, making the fight against terrorism and
international crime a priority, and considering all the remaining measures mainly as functional to this.
In the Hague programme, as in that of Stockholm, the prominence given to the various dimensions
of the area has been re-balanced, without ever returning, however, to that opening of perspectives
typical of the early days that earmarked the Tampere European Council.

Since 1999 a number of proposals of legislative acts have been submitted, and documents and
studies have been published, designed to offer tools of analysis and to outline the best strategies to
pursue. From the various documents presented up to now, it is evident that one of the guiding
principles of the EU's migration policy, reiterated many times, is that it is necessary in order to
manage a phenomenon that is destined to continue in time, both due to the economic conditions of
the countries of origin and the needs of the European Union itself, characterized by a demographic
decline that has to be filled to achieve the objectives agreed in the Development Agenda, known as
Lisbon 2020. Migration is, therefore, considered to be a constant and ongoing phenomenon that
cannot be countered, but that, on the contrary, should be properly regulated.

The European Commission has articulated the EU's migration policy in four areas for which it
builds specific development strategies even within a framework of general guidelines. These sectors
consist of the policies on legal migration and integration, the policies on borders, visas and
cooperation with countries of origin, the combatting of irregular migration.
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Under national law, legislation on migration consists of a comprehensive body of law, at times
completed by specific provisions or implementation. The institutions of the European Union, on the
other hand, have opted for sectoral provisions aimed, then, at regulating individual segments of what
is the overall regulation of the legal status of foreign nationals.

Parallel to the adoption of legislative acts, the EU has promoted the so-called administrative
cooperation between the competent services of the MS, as provided for by article 74 of the TFEU.
In this context, the Council's decision was adopted that introduces a mutual information procedure
on the measures of the MS in the areas of asylum and migration. This measure was designed to
facilitate the exchange of information between the MS, considering that, in spite of the competence
attributed to the EU, they continue to play a strong role by constantly adopting new national
measures intended to influence the other MS and the European Union. This must be seen in the
wider context of the mechanisms and structures of cooperation and information between the MS and
the Commission, which aims to unify and simplify the existing systems, structures and networks at
European Union level in order to reduce the administrative burden for the benefit of the MS.
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5. The legal status of foreigners

5.1 Accessing asylum: The Dublin regulation

The need to determine the competent state for examining international protection applications
emerged among European Union states already in 1990, even before the attribution to the EU of a
competence in relation to migration and asylum. The result was the then 12 MS signing the Dublin
Convention, an international treaty having the main objective of reducing the phenomenon of
refugees “in orbit”, moving between one state and another, without there being any certainty about
who will be the competent state.? Subsequently, after the attribution of a broad competence to the
European Union in relation to visas, asylum and migration, the Dublin Convention was redrawn in
an EU act, which in turn was replaced by regulation 604/2013, known as Dublin Regulation Ill, that
is still in force today.® Despite periodic revisions, the main rules of Dublin Regulation Il has remained
substantially unchanged, although the aim of the regulation is different today: no longer that of
ensuring that there is at least one competent State to examine applications for protection, but that
there is just one. The main objective has, in fact, become to reduce, if not to clear, the possibility of
applicants for international protection choosing the state where the application is to be submitted
and, thus, their movement, the so-called secondary movements, within the European Union.

The limitation of secondary movements is precisely the main objective of EU rules on asylum
which, even where they redraw existing legal constraints, tend to specify them and to dictate criteria
for their application in order to reduce the divergent systems among MS. Operational cooperation
between national administrations also helps to achieve this aim and the European Asylum Support
Office was established for this purpose.

However, the divergent national asylum systems and the creation of a large area of free
movement have instead encouraged secondary movements of asylum seekers who arrived in any
EU state and emphasized the phenomenon of the choice of where to seek asylum, so-called asylum
shopping, which has resulted in a structural crisis of the Dublin system. This practice has clearly
shown that the realization of the area of free movement of persons goes against the rules established
by the Dublin Regulation: on the one hand, a genuine area of free movement of persons has been

2 Convention determining the State responsible for examining applications for asylum lodged in one of the
Member States of the European Communities - Dublin Convention, 15 June 1990, OJ. 19 August 1997 C 254.
3 The Dublin Convention is an international treaty that was converted into EU Law by EU regulation no.
343/2003, so said «Dublin Regulation Il», OJ 25 February 2003 L 50, p. 1 ff. Another regulation followed, the
Regulation no. 604/2013, so said «Dublin IlI», still in force at the time of writing this paper: Regulation (EU)
No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the criteria and
mechanisms for determining the Member State responsible for examining an application for international
protection lodged in one of the Member States by a third-country national or a stateless person, OJ 29 June
2013 L 180, p. 31-59. Hailbronner, Kay, Thiery, Claus, Schengen Il and Dublin: Responsibility for Asylum
Applications in Europe, Common Market Law Review, 1998, p. 1047 ss; Ippolito, Francesca, Velluti,
Samantha, The Recast Process of the EU Asylum System: A Balancing Act Between Efficiency and Fairness,
Refugee Survey Quarterly, 2011, p. 24 ss. Strictly connected is Regulation no. 603/2013 of the European
Parliament and of the Council of 26 June 2013 on the establishment of 'Eurodac' for the comparison of
fingerprints for the effective application of Regulation (EU) No 604/2013 establishing the criteria and
mechanisms for determining the Member State responsible for examining an application for international
protection lodged in one of the Member States by a third-country national or a stateless person and on requests
for the comparison with Eurodac data by Member States' law enforcement authorities and Europol for law
enforcement purposes, and amending Regulation (EU) No 1077/2011 establishing a European Agency for the
operational management of large-scale IT systems in the area of freedom, security and justice, OJ 29 June
2013 L 180, p. 1-30.
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achieved, but, on the other, some of these people, asylum seekers, refugees, but also the majority
of citizens of third countries, are obliged to stay in one MS. In the EU, in fact, asylum seekers do not
have the right to choose where they may apply for protection, nor do the beneficiaries of protection
have the right to reside in another EU state. The Dublin Regulation, in fact, not only determines the
competent member state for examining an application for international protection, but also the state
in which the person is meant to stay for a long, and sometimes very long period, even in the case
where international protection is recognized; in fact, no right of residence in a state other than the
state responsible for the international protection is recognized under European Union law.

The central part of the system, i.e. the criteria for the determination of the competent state, have
not changed substantially since 1990. Those criteria are the following: the State where family
members of the applicant are already present, the one that issued the visa or residence permit, or
the country where the request is submitted in the case of unaccompanied minors, who are
considered a vulnerable category. A residual criterion is that of the State of first entry into the EU
which is, in practice, the most widely applied. This criterion is severely criticized by external border
states, including ltaly, because it causes an imbalance in the responsibility of EU MS and
overburdens those States that are subjected to the twofold responsibility of controlling borders in the
interest of all MS and also receiving asylum seekers. Although data provide a complex picture, with
numerous requests for international protection also submitted in EU internal States, the rigidity of
the criteria and their practical application have contributed over the years to the creation of strong
tensions between MS.

The application of the Dublin Regulation has led to the creation of responsible units in each MS
which have to interact with each other to effectively identify the competent state and to proceed
subsequently to the return of persons and their related taking in charge or taking back. A complex
system that proved very slow and highly inefficient. What cannot be denied is the data on the actual
number of returns of asylum-seekers and beneficiaries of international protection across MS, in
accordance with the policies and procedures set out therein: only about 8% of accepted transfer
requests are actually fulfilled.

Among the various reasons behind the low efficiency of the Dublin system, what stands out is
absconding and the difficulties of practical cooperation between the administrations of the various
MS. The lack of cooperation between the states not only relates to requests for taking charge coming
from other MS, but also involves the identification of asylum seekers, one of the prerequisites for the
main application policy, that of the state of first arrival, to actually be applied. Identification is an
obligation related to the Dublin Regulation, set out in the Eurodac regulation which allows fingerprints
to be compared to check whether the applicant has previously applied for asylum in another EU
country, or has transited through that state and, therefore, attributing competence to it with certainty
and rapidity. The increase in arrivals into ltaly and Greece has irrefutably shown that identification is
regularly missed, as was the case at the time of the Arab Spring. Consider that, in Italy in 2014, out
of the approximately 160,000 new arrivals only about 90,000 people were identified, with a parallel
increase in flows to Northern European countries. To encourage backward referrals or the taking
back of applicants for protection for which ltaly is competent, the European Commission has
developed the so-called hotspot approach, which has been implemented by ltaly and Greece. In
Italy, since this approach has been adopted, the number of identifications has increased significantly,
reaching almost one hundred percent of the people landed.

On the other hand, it is the asylum seekers themselves who tend to avoid the application of the
criteria set out in the regulation. Although there is a common European asylum system, the aim of
equivalent and homogenous national asylum systems is far from being realized and there is
significant divergence in the rates of acceptance of asylum applications as well as in the reception
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systems. In addition to the divergent asylum systems, there is divergence in what we can simply call
the “country-system”, in relation to social welfare systems, to the prospects of employment and
integration in general. It is this divergence, above all, that influences asylum seekers when choosing
in which European country to apply for protection.*

In addition, the Dublin system crisis was further exacerbated by certain judgments of the
European Court of Human Rights (ECtHR) which condemned those MS which, in implementing the
Dublin Regulation, proceeded with transfers to Greece and lItaly without excluding the risk of a
violation of the rights protected in the Convention, especially in article 3. In fact, recital 3 of the Dublin
Regulation states that '[...] MS, all respecting the principle of non-refoulement, are considered safe
for citizens of third countries.' This is how the so-called presumption of safety of all MS is postulated
which is an expression of the principle of mutual trust in national asylum systems, the necessary
condition for achieving rapid transfers of people from one state to another, without, in practice, having
to verify the risk of the violation of human rights, particularly the Geneva Convention on refugees
and the ECHR. The ECtHR has not, however, fully harnessed this presumption of security and has
reiterated its constant position on this matter which is based on the principle that transfers from one
state to another should not expose people to a real risk of suffering a violation of the rights
guaranteed in the Convention, especially the right not to suffer torture or inhuman and degrading
punishment and treatment set out in article 3. There is no exception to this principle if the transfer is
done to execute an obligation arising from the European Union and in application of the Dublin
Regulation, despite the fact that the ECtHR duly takes into consideration the existence of special
links between EU MS. In fact, for several years, the European Court has been referred to with claims
that the Convention has been violated by MS when applying the Dublin regulation, all of which have
been rejected or deemed inadmissible. Only since the M.S.S. ruling, condemning Belgium for
transfers to Greece, has the European Court reiterated the full responsibility of EU MS with regard
to the rights enshrined in the European Convention, even when transfers of third-country nationals
are made to another EU member state. This was the first condemn issued by the ECtHR of what
became known as “Dublin cases” which was followed by others in which the Court further reiterated
that, despite a presumption between EU MS of the security of their asylum systems, the responsibility
to protect the rights enshrined in the European Convention cannot be excluded.®

In short, to ensure compliance with the Convention, MS should adopt procedures to ensure that,
for each person subject to transfer to another state, there is no risk of violating the rights set out in
the Convention; MS can assume the presumption of safety of a country that is part of the Dublin

4 Brekke, Jean-Paule, Brochmann, Grete, Stuck in Transit: Secondary Migration of Asylum Seekers in Europe,
National Differences, and the Dublin Regulation, Journal of Refugee Studies, 2014, pp. 1-18. EASO, Annual
Report on the Situation of Asylum in the European Union 2014, www.easo.europa.eu.

5 ECtHR, Judgement of 21 January 2011, M.S.S. v. Belgium and Greece, Appl. No. 30696/09; 21 October
2014, Sharifi and Others v. ltaly and Greece, Appl. no. 16643/09; 4 November 2014, Tarakhel v.

Switzerland, Appl. no. 29217/12. See the report: Doctors for Human Rights, Unsafe Harbour. The
Readmission to Greece from lItalian Ports and the Violation of the Migrants Basic Human Rights, Summary,
November 2013; Lenart, Joanna, «Fortress Europe»: Compliance of the Dublin Il Regulation with the European
Convention for the Protection of Human Rights and Fundamental Freedoms, Utrecht Journal of Int. and
European Law, 2012, p. 4 ss.; Mallia, Patricia, Case of M.S.S. v. Belgium and Greece: A Catalyst in the Re-
thinking of the Dublin Il Regulation, Refugee Survey Quarterly, 2011, p. 107 ff.; GRAGL, The Shortcomings of
Dublin II: Strasbourg’s M.S.S. Judgement and its Implications for the European Union’s Legal Order, European
Yearbook of Human Rights, 2012, p. 123 ff. Saccucci, Andrea, Diritto di asilo e Convenzione europea dei diritti
umani: il ruolo della Corte di Strasburgo nella protezione dello straniero da misure di allontanamento verso
Paesi «a rischio», in Favilli, Chiara, ed, Procedure e garanzie del diritto d’asilo, Padova: Cedam, 2011, p. 145
ff.
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system, but will have to be particularly cautious in the case of persons belonging to vulnerable groups
and, of course, where there is a risk of a lack of fundamental rights in the destination country. In any
event, since the presumption of safety must be understood to be relative and not absolute, each
person must be able to dispute the risk of a violation of their rights through an effective means of
recourse, as required by article 13 of the Convention.

There is no doubt that the need to fully guarantee respect for fundamental rights can only have
a negative impact on the speed and on the certainty of the system, as expressly pointed out by the
Court of Justice. It understood, in the narrowest sense, the principle expressed by the ECtHR, with
a formula substantially transposed into the current article 2 of the Dublin 1ll Regulation aimed at
excluding transfers to the competent member state when there are "systemic weaknesses in the
asylum procedure and the reception conditions of applicants in that member state which entail the
risk of inhuman or degrading treatment under article 4 of the European Union Charter of
Fundamental Rights". On this aspect there is still a divergence between the text of the Dublin
Regulation and the approach taken by the Court of Justice, on the one hand, and the approach of
the ECtHR on the other. Except that it was echoed also in its opinion on the agreement on EU
accession to the ECHR which the Court of Justice deemed not to comply with EU treaties as it was
not enough to guarantee the peculiarities of European Union law, which also include those regulatory
instruments, such as the Dublin Regulation, that are based on mutual trust between MS and that, in
order to work, must involve the existence of absolute presumptions of security of their respective
legal systems.

5.2 The European Common Asylum System

The EU has developed a common asylum policy based on two phases aimed at the creation of the
Common European Asylum System.® In particular, the agreed strategy developed across two
successive phases characterized by a different level of harmonization of national legislation
governing all relevant aspects of the protection system: the reception, procedures, qualifications and
decision of the competent state. To facilitate the correct application of the European asylum system
at national level, the European Asylum Support Office was also created, which is currently being
transformed into the European Asylum Agency.

Central to this is the notion of international protection, on the basis of which an appropriate status is
offered to any citizen of a third country, not only to those fleeing from individual persecution, but also

6 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the
event of a mass influx of displaced persons and on measures promoting a balance of efforts between Member
States in receiving such persons and bearing the consequences thereof, OJ 10 July 2001 L 187, p. 45;
Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures
for granting and withdrawing international protection, OJ 29 June 2013 L 180, p. 60-95; Directive 2013/33/EU
of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of
applicants for international protection, OJ 29 June 2013 L 180, pp. 96-116; Directive 2011/95/EU of the
European Parliament and of the Council of 13 December 2011 on standards for the qualification of third-
country nationals or stateless persons as beneficiaries of international protection, for a uniform status for
refugees or for persons eligible for subsidiary protection, and for the content of the protection granted, OJ 20
December 2011 L 337, p. 9 s. See also Communication from the Commission to the European Parliament And
The Council 5th Annual Report on Immigration and Asylum (2013), COM(2014)288 of 22 May 2014. Adinolfi,
Adelina, Riconoscimento dello status di rifugiato e della protezione sussidiaria: verso un sistema comune
europeo?, Rivista di diritto internazionale, 2009, p. 669 ff.; Teitgen-Colly, Catherine, The European Union and
Asylum: an lllusion of Protection, Common Market Law Review, 2006, p. 1503 ff.; MORGESE, La riforma del
sistema europeo comune di asilo e i suoi principali riflessi nell’'ordinamento italiano, Diritto, immigrazione
cittadinanza, 2013, p. 15-35; Zwaan, Karin, UNHCR and European Asylum Law, Nijmegen, 2005.
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to those who, for whatever reason, cannot be rejected or returned their country of origin and require
subsidiary or temporary protection (article 78 TFEU).

5.3 Temporary protection

Directive 2001/55/EC on temporary protection in the event of a mass influx of displaced persons was
one of the first legal acts adopted by the European Union on asylum. Unlike other acts, the adoption
of this directive did not raise any particular difficulties on the part of the MS which already provided
legal measures designed to regulate the stay of displaced persons who cannot return to their own
country under safe conditions. This legislation applies to mass influxes of people, in the case of both
spontaneous arrivals and those due to evacuation plans. The cause triggering the exodus process
from one's own land can be of various kinds, although article 2, section 1 ¢) considers in particular
those fleeing areas of armed conflict or endemic violence, or persons who are at grave risk of
systematic or generalized human rights violations. Although there is no precise indication in this
respect, the notion of displaced persons under article 2 of directive 2001/55/EC would also include
those fleeing from their own country because of environmental disasters. These are, in fact,
situations in which a large number of people need to be accepted temporarily. However, in more
recent situations of reception generated by a natural disaster, the mechanism of temporary
protection was not used. The practice is, therefore, homogeneous as it removes the right to
international protection from so-called environmentally displaced persons.

Temporary protection measures are justified as it is believed that the right to asylum is not
enough to ensure adequate protection precisely because of the high number of people involved
which would not allow for a careful individual assessment. The security granted by temporary
protection is, therefore, collective in nature and does not require the individual to prove they are in
personal danger. This different kind of protection gives rise to another type of individual legal
situation: in the case of asylum, this involves a real individual right which arises the moment the
person is in the situation governed by article 1 of the Geneva Convention, while in the case of
temporary protection, there is an expectation of care that may grant a right only the moment it is
attributed with a legal act to a group of people.

Temporary protection is granted with a qualified majority decision of the Council following a
proposal by the Commission and has an initial duration of one year. If circumstances so require, it
can be extended by six months after six months, and up to a total of three years, but may also be
prematurely revoked if the situation in the country of origin improves. The limited duration of
protection corresponds to the presumed limited duration of the situation that renders the country of
origin insecure, after which the displaced persons must be repatriated. If, at the end of the maximum
duration of temporary protection "a safe and stable repatriation" of displaced persons is not yet
possible, the MS will have to find other protection solutions through the Council, probably by resorting
to subsidiary protection under directive 2011/95/EU.

5.4 Refugee status

The hard core of international protection concerns those who have refugee status under the 1951
Geneva Convention, as expressly reiterated in the text of the Treaty on the Functioning of the
European Union and defined in a directive as "the cornerstone of the international legal framework
on the protection of refugees". Directive 2011/95/EU, in defining the concept of refugee, reformulates
article 1 of the Convention according to which a refugee is one who flees from their own country or
who does not want to return there for fear of persecution for reasons of race, religion, nationality,
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membership of a particular social group or political opinion. Asylum seekers and refugees enjoy a
special status as defined by the Convention. Over the years, the UNHCR has contributed decisively
to ensuring the application of the Convention in different historical and geographical contexts from
those in which it was drafted.

A new aspect is that of agents of persecution. In particular, some MS considered protection
against persecution perpetrated by state bodies as admissible, while, according to others, it was
enough that the State was unable to ensure protection, regardless of the source, public or private,
of the persecution. Article 6 clearly states that the perpetrators of the persecution (or serious harm
for the purposes of subsidiary protection) may be, in addition to the State, "political parties or
organizations controlling the state or a substantial part of its territory", as well as non-state entities if
it can be demonstrated that the state or other entities who control the territory, including international
organizations, are unable or unwilling to provide adequate protection.

As for the entities that may offer protection, article 7 includes the State, political parties or
international organizations. This list should be seen as exhaustive so that other entities may not be
deemed suitable to provide protection. As noted by the Commission in its proposal to amend the
qualification directive, some states have interpreted the regulation in it broadest sense to the point
of risking to undermine the notion of adequate protection provided by the Geneva Convention. The
Commission stipulates, therefore, that the list of entities suitable to provide protection is absolute
and that all the conditions laid down therein must be satisfied; not just, therefore, being suitable to
provide protection, but also to have the will to do it.

The directive has expressly codified in article 5 the right to so-called sur place protection when
the need for protection arises outside the country of origin, since the events that cause the need for
protection occurred after departure from the country of origin. However, article 5, section 3, grants
states the right to refuse refugee status to those at risk of persecution on the basis of the specific
circumstances created by the applicant themselves since leaving their country of origin.

One provision that has sparked criticism from the UNHCR is article 8, which provides for the
possibility of denying international protection when there are internal areas within the country of
origin where the person "does not have a well-founded fear of being persecuted or runs no real risk
of suffering serious harm" despite there being technical barriers preventing their return. This
provision goes against what the ECtHR stated in the Salah Sheekh case when it clearly reiterated
that for internal areas to be considered secure they must ensure that the person runs no risk of being
subjected to treatment prohibited by article 3 of the ECHR. The proposal to amend the directive
radically alters article 8 making it conform to the ECtHR's statement and thereby providing that for
the internal area to be safe it must ensure international protection by the entities described in article
7, and excluding the application of the measure when there are technical barriers to return, as well
as providing for an obligation that the authorities obtain accurate and up-to-date information on the
general situation in the country.

In identifying acts of persecution and reasons for persecution, the directive has substantially
reproduced the provisions of the Geneva Convention with some slight variations and “timid”
additional provisions. Over the years some states, spurred on by the UNHCR guidelines, have
interpreted these provisions in their broadest sense to ensure protection against persecution on the
grounds of gender, sexual orientation and age, in particular through the broad interpretation of the
concept of "social group”. So, article 9 qualifies as persecution "acts specifically directed against one
gender or against children”. In addition, article 10 expressly provides that "social group" could mean
a group founded on the common characteristic of sexual orientation, except when criminally relevant
facts come to light inside MS. It also states that gender related aspects might be considered,
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"although they do not constitute in themselves a presumption of the applicability of this article". This
statement was probably inserted for fear that international protection might be granted to all women
in certain countries. This side issue was duly removed from the directive proposal that also made it
an obligation to take account of gender considerations when evaluating the existence of a social
group, which at the moment is seen as the responsibility of the states.

5.5 Subsidiary protection

One of the major innovations of the European asylum system is the codification of the establishment
of subsidiary protection by directive 2011/95/EU. This form of protection, which is subsidiary to
asylum, identifies those cases where, although not qualifying for refugee status, there is nevertheless
a "real risk of suffering serious harm in the country of origin or of habitual residence". The term
“serious harm” also includes those situations in which a person has the right to receive protection to
prevent the denial of a right recognised in international conventions on refugees other than that of
Geneva. Chief among these, as we know, is the European Convention on Human Rights and in
particular article 2 on the right to life and article 3 which guarantees the right not to be subjected to
torture or inhuman or degrading treatment. Article 3, in particular, has been interpreted by the
European Court of Human Rights as a limit on the removal of foreign nationals whenever the return
or delivery to the state of origin or to the requesting state exposes them to a serious risk of suffering
such treatment or torture . This is, therefore, a different situation from that contemplated by the
Geneva Convention, in which it is the existence of persecution of an individual that determines the
right to refugee status. In addition, in the ECHR system the right enshrined in article 3 is absolute
given that article 15 of the Convention does not allow any derogations, even in a state of war or other
danger to the state. The Geneva Convention, on the other hand, provides that the right of asylum is
denied in the presence of any of the reasons for exclusion provided by article 1 and expressly
restated in the directive.

Article 3 of the ECHR and the interpretive jurisprudence of the European Court were carefully
considered when directive 2004/83/EC was adopted. Despite the fact that MS are all bound by both
the Geneva Convention and the ECHR, in the absence of procedural and applicative regulations,
the way it is implemented is widely diverse. EU directives have, therefore, codified the system of
international protection within the MS, systematising the various rights and defining their respective
scope of application, as well as their resulting status. It is a well-known fact that, in relation to the
rights guaranteed to beneficiaries of international protection, including refugees under the Geneva
Convention, there is a huge divergence between MS. Internal legislation tends to differ considerably
also with regard to aspects that are sometimes central to the treatment of foreign nationals. This is
even more evident in those forms of protection that are based on the protection of the rights
enshrined in human rights conventions that impose limits on the removal of a person. The case of
article 3 of the ECHR is paradigmatic from this point of view, but we could also include the analogous
regulation in article 13 of the Covenant on Civil and Political Rights. These regulations do not provide
for a positive obligation to recognise a certain status, but “only” an obligation not to remove persons
who are likely to be denied their rights. The directives not only codify the prerequisites for the
recognition of protection (i.e. the denial of the rights of the protected person), but also specify its
characteristics and the rights associated with it.

Despite being inspired by the ECHR, the codified language in directive 2011/95/EU is entirely
original, given that the expression "serious harm" does not appear either in the text of the Convention
or in the jurisprudence of the European Court. Article 15 of the directive specifies what is meant by
"serious harm", distinguishing three cases: a) the death penalty or execution; b) torture or other
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forms of inhuman and degrading treatment; c) serious and individual threat to a civilian's life or
person by reason of indiscriminate violence in situations of international or internal armed conflict.
Cases a) and b) are clearly also inspired literally by articles 2 and 3 of the ECHR, as well as articles
2 and 19 of the Charter of Fundamental Rights. What is new is article 15 (c) as is clear from the
preparatory works of the directive. Recognising a right to protection in cases of risk arising from
situations of indiscriminate violence, the directive greatly expands the possibilities of protection of
asylum seekers; one of the most complex points in the examination of asylum applications is that of
evaluating the existence of an individual risk in relation to which the applicant must provide as much
proof as possible, which could also be presumptive, but nevertheless conclusive. The question is, in
fact, crucial in the light of the divergence between the MS who have understood, in a more or less
narrow sense, what the ECtHR stated on the matter. The European Court has effectively tended to
exclude the application of article 3 of the ECHR in cases where the applicant had not proven
individual risk of ill-treatment or torture; even though the Court has taken into consideration the
general situation of the country, it has, at least up to 2008, considered the condition of the individual
person to be decisive. More recently, the Court has for the first time stated that, even in the absence
of evidence of individual risk, the situation of generalised disorder and violence in the destination
country, especially when the person belongs to a vulnerable group, may be such as to risk violating
article 3 of the ECHR.

The directive codifies and clarifies, therefore, a highly relevant aspect of the protection of people
at risk of having their human rights violated in the destination country. The Court of Justice, when
called upon to interpret article 15, stated what should be the correct interpretation of the three
different cases of serious harm referred to therein. Doubts about interpretation could have arisen
due to the apparent contradiction with article 15 (c) of recital no. 26 of the same directive. According
to it: "The risks to which the population or a section of the population of a country are generally
exposed do not normally constitute an individual threat to be defined as serious harm". The Court
expressed its opinion on this point with the Elgafaji judgment. This involved an appeal by an Iraqi
married couple against the denial of a temporary residence permit by the Netherlands; the permit
had been requested due to the risks to which the couple would have been exposed if returned to
Iraq. The Dutch authorities had rejected the request, maintaining that the couple had not
demonstrated individual risk, in other words, they had not proved they ran an individual risk of death,
torture or inhuman and degrading treatment.

The Court set out a number of criteria for interpreting what is meant by individual risk. According
to the Court, the key to correctly interpreting article 15 is the identification of a separate and distinct
application for each of the three cases provided for therein. So a) and b) correspond to the cases
included in articles 2 and 3 of the ECHR, as traditionally interpreted by the ECtHR. In particular,
cases (a) and (b) refer to the specific exposure to a risk of a particular type of harm (death, execution,
torture, punishment or ill-treatment). Case c), on the other hand, consists in the serious and individual
threat to the life or the person of the applicant and, therefore, is concerned with the risk of a more
general kind of harm, by reason of a situation of armed conflict and indiscriminate violence. In a
situation of this type, the person returned to their country of origin is exposed to a real risk of a
serious threat regardless of their specific personal situation. The Court overcomes the apparent
contradiction with recital no. 26 by emphasizing the presence in the sentence of the adverb
“normally”. In the opinion of the Court this means that there may be exceptional situations
characterised by "a degree of risk so high that there would be reasonable grounds to believe that
the person would be exposed individually to the risk in question". In particular, the more
individualisation can be demonstrated, the less a high degree of indiscriminate violence will be
required. The Court stated that if there is individual risk, there is no need to have recourse to
demonstrating the gravity of the general situation of the country; whereas, if there is no individual
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risk or if it is difficult to prove, then proof of indiscriminate violence could be decisive. In addition,
according to the Court, account must be taken of the geographical extent of the situation of
indiscriminate violence and of certain indications, such as those mentioned in article 4, section 4 of
the directive, i.e. the fact that the applicant has already been subject to persecution, serious harm or
direct threats. In the drafting of the proposed amendment to the directive in force, the European
Commission, having been asked to clarify article 15 (c), stated that "taking into account the
interpretive guidance provided by the aforesaid judgment and the fact that the relevant provisions
were deemed compatible with the ECHR, it was not considered necessary to amend article 15 (c)".

5.6 Regular migrant

Despite the fact that controlling the entry of foreign nationals for economic reasons might be seen
as the fulcrum of any migration policy, there is no significant European legislation in this regard. The
main reason was the reluctance of the member states to give the EU the role of regulator of this
segment, maintaining that it was strictly the domain of the member states.

A concrete attempt was made by the European Commission a few months after the entry into
force of the Amsterdam Treaty, with the publication of a communication laying down the general
lines of development of future immigration policy and, then, of a proposal on entry for work reasons
in 2001. This proposal provides a common procedure for the request of an entry permit and a
combined residence and work permit. The proposal also provides for the setting of common
prerequisites for the acceptance of immigrants for economic reasons; the availability of rapid action
instruments on the part of the states in relation to changes in economic and demographic
circumstances A residence permit for work reasons should be issued for a maximum period of three
years and should be renewed for a further maximum of three years.

Left in a dead end, the proposal was finally withdrawn in 2005, in the light of the clear opposition
of Governments and the change in priorities seen since the end of 2001. The new course was then
marked by the presentation of the Green Paper on immigration for economic reasons, resulting in
the adoption of an action plan on legal migration which was substantially confirmed by the Stockholm
Programme, approved in December 2009.

A sign of the states' position on immigration for economic reasons is also found in the provisions
of the Treaty on the Functioning of the European Union where it is expressly stated that the
jurisdiction of the EU shall not affect the right of states to determine the number of entries of citizens
from third countries for the purpose of looking for employed or self-employed work (article 79, section
5 of the TFEU). The narrow interpretation of the law, aimed at recognizing the jurisdiction of the state
solely with regard to entry to look for employed or self-employed work found no response, either in
theory or in practice. Indeed, the European Pact on Immigration and Asylum states that “it is up to
each member state to decide the conditions of admission into its territory of legal migrants and, if
required, fix the number”. According to this document, which was solemnly agreed by EU heads of
state and government, it is the competence of the states to also define the prerequisites for entry,
an aspect which, however, may be governed by EU regulations if and when a common control might
be required.

Having abandoned any prospect of realizing a genuine European policy on immigration for
economic reasons, the Commission, following the guidelines of the European Council and the
Council, adopted only certain regulations, the only ones on which the governments of the member
states were willing to agree common rules.
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This led to the approval of directive 2009/50/EC on the conditions of entry and residence of third-
country nationals who intend to perform highly skilled jobs, and the establishment of the European
Blue Card. The scope of the directive was to increase the EU's capacity to attract third-country
nationals who intend to perform highly skilled jobs, by facilitating entry and improving the legal status
of those residing in the EU. To be admitted, the directive requires, among other things, that applicants
possess a contract of employment or an offer of highly qualified employment lasting at least a year.
The directive is without prejudice to national legislation on entry quotas which are decided
independently by the individual member states. The authorization for entry and residence is certified
by the so-called “Blue Card”, which is usually valid from one to four years. After eighteen months of
legal residence in a country, the worker gains the right to move to another member state to perform
highly qualified work, subject, however, to the limits fixed by the authorities of that state with regard
to the number of citizens who can be admitted.

Not only is there no control over the entry and residence of third-country nationals for economic
reasons, but there is also no control over the conditions under which legally resident third-country
nationals can move to another member state and work there. Indeed, according to the directive on
long-term residents, citizens who obtain this status can reside in another member state only if they
meet the requirements and conditions established by the member states, that is to say in accordance
with the rules on entry and residence of third-country nationals. States may provide for a privileged
path of entry for "long-term residents" already residing in a member state, but entirely at their
discretion, without any obligation under EU law.

Among the legal acts adopted following complex and long negotiations what stands out in
particular is directive 2003/86/EC on the right to family reunification; the original proposal had been
submitted for the first time in 1999 and finally approved in 2003, with a text widely different from the
original. After four years of negotiations, two amended proposals and numerous modifications to the
original text, this act is the paradigmatic example of the effects that the procedure under article 67
of the EC Treaty can produce on the content of a legal act. It belongs to the category of provisions
aimed at introducing minimum standards and not harmonization. Once again, however, these rules
are so minimal as to introduce restrictions that are too limited for the national legislator. With respect
to the ltalian legal system, the directive is not strict enough when it comes to the notion of family, the
condition of children over 12 years of age and the nature of the residence permit for family reasons,
the relative activities required and the dependence on the permit of the family member making the
reunification. During the difficult job of composing national interests in the Council, which lasted
about four years, the Commission's original proposal was extensively amended, both by
transforming into powers many of the obligations originally provided for and by introducing provisions
to the main purpose of allowing the maintenance of specific national measures which would
otherwise have had to be repealed once the directive was implemented. The latter ends up having
mainly the function of identifying the lowest common denominator, making it a cornerstone of
community legislation, while refusing, however, to introduce new elements that would force the
states to modify or repeal national law, unless on individual aspects of it. The most innovative
provisions were formulated as so-called “may provisions”, according to which states may regulate
aspects of the right to family reunification under the directive; just as in the other cases national
provisions, which would otherwise not be compatible with the directive, may still be applied. The final
result was, therefore, a directive that was not harmonizing and allowed the states to maintain their
national legislation substantially unchanged. However, since in the last twenty years the European
states with a high level of immigration have adopted regulations aimed at reducing the possibility of
legal entry, including family reunification, the adoption of the directive at least sets a minimum level
of protection which cannot be reduced further and is independent of the states. Furthermore, it
widens the "scope of European Union law” which defines the area within which states must act in
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respect of all community law, including general principles and fundamental rights, as protected by
the Court of Justice.

The Court of justice ruled on the legality of the directive after an action for annulment brought by
the European Parliament in relation to articles 4, no. 1 and no. 6, and 8. The Parliament argued that
the directive's provisions authorizing derogations from the right to family reunification (integration
conditions, the minimum number of years before applying for family reunification), went against
fundamental rights, in particular, the right to family life and the principle of non-discrimination. The
Court, although considering the directive to be legal, stipulated that, in applying the provisions of
implementation, the states must always take into account the respect of fundamental rights, including
the right to family life, as protected by the European Convention on Human Rights, and the best
interests of the child.

According to the article 79, point 4, of the TFEU, the EU can take measures to encourage and
support the action of the member states in order to facilitate the integration of third-country nationals
legally residing in their territory. Therefore, the adoption of any measure of harmonization of the
member states' legislation is excluded, which entirely precludes the formation of a common policy
on integration. However, what is not excluded is that the coordination of national policies can lead to
significant results, also in terms of the harmonization of national policies, even if only in the medium
and long term, and always without any constraint imposed on the states (article 2, section 5 of the
TFEU).

The principles of integration have been expressed by the European Commission in its
Communication COM(2005)38 of 1 September 2005 on a common agenda for integration, then
renewed up to 2017. Supplementary to this is the Handbook on Integration that contains examples
of best practices related to the integration of migrants that have been tried in various EU countries.

The binding measures which can be understood as a means to foster integration include
regulation no. 859/2003 of 14 may 2003 on the extension of the provisions of regulation no. 1408/71
to third-country nationals who legally reside in the Community to whom these provisions are not
already applicable solely on the grounds of nationality, and directive 2003/109/EC on the status of
third-country nationals who are long-term residents. The purpose of this latter directive is to align the
treatment of European Union citizens and third-country nationals as the key element for the
promotion of economic and social cohesion, a fundamental objective of the European Union. The
directive provides that, after five years of legal residence in a member state, the foreign national
acquires the right to be granted the status of long-term resident. Once acquired, the status is
permanent, except in cases of revocation, even though the permit must be renewed after five years.
One of the characteristic aspects of this status, in addition to reducing cases of removal and
equivalence with European Union citizens with regard to accessing certain services, is the right to
move and reside in another member state for a period longer than three months. This right is also
functional to the full realization of the free movement of workers governed by the Treaty and
recognized up to now only to citizens of member countries. This freedom, however, in respect of
third-country nationals does not constitute a fundamental right. One of its most obvious limitations is
the fixing of state quotas by the member states for the access of third-country nationals according to
the legislation in force, that may also relate to long-term residents from other member states. These
may also be refused the preference clause of EU citizens. One should consider, however, that a
quota system of a member state, which systematically blocks the access of long-term residents from
other member states, is not compatible with the directive.

The European Council also requires the creation of equal opportunities for a better integration
and full participation in society. The obstacles to integration must be actively removed; common
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fundamental principles underlying a coherent European framework on immigration must not be
established. The European Handbook on the Integration of Migrants, published by the Commission
on 10 November 2004, and the Conclusions of the Council of 11 November 2004, which identify
common principles for the integration policies on immigrants, are texts giving a useful insight into
this topic.

5.7 Undocumented migrants

The final piece of the EU's migration policy consists of the actions to combat irregular migration,
human trafficking and people smuggling. The European institutions have based action in this sector
on the assumption that an effective policy to combat irregular migration is an essential condition to
ensure the credibility of migration policy, as well as to reduce the exploitation conditions in which
irregular migrants find themselves and which, after all, is damaging to the economy of the European
Union. The MS were also particularly diligent in adopting the measures proposed by the European
Commission or state initiatives.

The same cooperative spirit was shown in the adoption of the measures on the removal of third-
country nationals in an irregular situation, aimed at defining a regulatory framework on the removal
operations implemented by the national authorities of the individual MS.

More complex, however, was the adoption of directive 2008/115/EC on the repatriation of third-
country nationals in an irregular situation following a proposal of the European Commission. The
approval of the directive was accompanied by harsh criticism on the part of many non-governmental
organizations at European level which defined it as the “directive of shame”, especially in view of the
long detention times while awaiting expulsion, which, under certain conditions, can be up to eighteen
months. In reality, the directive introduced a complex system in which the primary objective of
removal is balanced with the respect for human rights and the dignity of the foreign national, stressing
the need to respect the proportionality of the measures employed for the purposes pursued.

The directive repealed two articles of the Schengen Convention, contributing to the process of
replacing Schengen regulations with EU acts that began with the incorporation of the Convention
into the European Union. The return directive does not harmonize and does not diversify the
perquisites for expulsion, but simply removes persons in an irregular position according to common
rules and procedures. The first new aspect of EU law is the obligation to remove foreign nationals
residing irregularly, with the exception of the humanitarian cases expressly provided for by article 6
of the directive.

The directive requires states to provide a plurality of ways to perform removal that are
characterized by a gradual increase in the use of coercive measures, ranging from voluntary
departure to compulsory accompaniment, with a preference for voluntary departure whenever there
is no reason to believe that this could jeopardize the purpose of the return procedure (recital 10). In
particular, states are called upon to assess whether there is a risk of absconding, which, if slight,
can determine the safeguards during the period granted for voluntary departure (article 7, section 3);
otherwise it may result in the issuance of a removal order, possibly accompanied by coercive
measures, in accordance with the principle of proportionality and on the basis of a reasonable use
of force (article 8, section 4).

Under article 11 of the directive, every return decision is accompanied by a re-entry ban when
the period for voluntary departure has not been granted or, once granted, the foreign national has
not complied with the return order; this ban may be applied to other cases. In any case, the duration
is @ maximum of five years, which can only be increased if there is a "danger to public order, public
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security or national security". In the system of the directive the re-entry ban is a kind of sanction
against the foreign national who has not complied with the repatriation order and is intended to be
an incentive to adhere to this instrument of removal that does not preclude subsequent re-entries,
even after short period of time, if the required conditions are met.

As to detention, while providing a maximum term of 18 months (article 15), it is expressly stated
that it should be for as short a period as possible and should last only for the time necessary to carry
out the repatriation. To this end, there is a system of periodic control of the conditions surrounding
the decision to deprive a person of their personal freedom and it is established that the detention
should end when there are no more reasonable grounds for removal, both of a legal or other nature.
Furthermore, recital no. 16 specifies the rationale and principles of detention, which "should be
limited and subject to the principle of proportionality with regard to the means employed and the
objectives pursued" and justified only if other less coercive measures are not sufficient.

Finally, under article 13 of the directive, those being removed have the right to an effective
remedy, the concept of which has been developed by the Court of Justice and the European Court
of Human Rights. The right to an effective remedy is also established by article 47 of the Charter of
Fundamental Rights of the European Union, which is, in turn, based on article 13 of the European
Convention. The European Court of Human Rights has developed an interesting jurisprudence on
the right to an effective remedy, including in relation to appeals against the expulsion of foreign
nationals, especially when they claim article 3 of the European Convention has been violated. In
particular, the Court has stated that, for the action to be effective, it must be able to suspend the
execution of the expulsion. Because the rights enshrined in the Charter that correspond to the rights
recognized in the European Convention must have the same meaning and the same scope as those
conferred by the Convention, the Court of Justice could decide to strengthen the protection of the
fundamental rights of foreign nationals, helping to ensure the effective application of the rights
enshrined in the European Convention.

If the general system of the directive is clear (administrative sanctions, the preference for
voluntary repatriation, proportionality and reasonableness of the measures used), each provision
has clauses that give the states a degree of flexibility, making the directive's harmonizing effect
extremely tenuous. Article 7, which provides for voluntary departure, allows states to establish that
this period be granted upon request of the foreign nationals concerned; furthermore, the directive
does not codify the notion of “risk of absconding”, the declination of which is left to the discretion of
the states and the judgement of the administrative and judicial authorities. Since this concept is
crucial, as it is the basis on which the form of executing the expulsion is decided (voluntary departure
or immediate execution with possible detention), its non-codification greatly undermines the uniform
application of the directive, at least until an official interpretation by the Court of Justice. Lastly, the
directive fails entirely to regulate the status of third-country nationals who have not been removed
despite still being irregular. The directive contains only a vague reference in recital no. 12 on the
basis of which MS should define the basic conditions for the existence of such persons, but does not
contain any regulatory provision in this regard. The only certain fact is that these people cannot be
detained beyond the eighteen months deemed to be the maximum period of detention for the
execution of the expulsion.

Among the more recent legal acts adopted within the framework of combatting irregular
migration is directive 2009/52/EC, which introduced minimum standards on sanctions and measures
against employers who employ third-country nationals residing irregularly. This is a measure that
has a significant impact also in the area of employment. In fact the directive tends to impact one of
the many factors that feed the irregular flows of entry and residence of third-country nationals. As
we know, the chances of finding a job in the informal market, with wages still higher than those in
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the country of origin, is one of the reasons that encourage emigration, even if irregular. The thorny
issue of the informal economy is addressed by the EU in the context of competency on employment,
the exercise of which has furnished a number of studies and has started a process of coordination
and comparison of the policies of the states on the matter.

The directive prohibits the employment of third-country nationals residing irregularly and
establishes common minimum standards on sanctions and measures applicable in MS against
employers who violate this prohibition. It applies to third-country nationals residing irregularly in an
EU member state, whether they have entered regularly and overstayed or have entered irregularly.
However, it does not consider the employment of those who, although legally residing, have no right
to work or have a limited right to work. In fact, in the Treaty these situations have a different legal
basis and, therefore, these guidelines could not be regulated here.

This, and all the acts adopted up to this point, were now beginning to be implemented and/or
applied by the MS who are ultimately responsible for ensuring the effectiveness of the EU's
measures, on the basis of the principles of loyal cooperation and uniform interpretation. The
difficulties seen in this phase that is so crucial to the effectiveness of EU law and to the achievement
of the objectives pursued by the adoption of the acts, are an indication of a certain reluctance that
still characterizes many of the MS who are unwilling to afford the European Union the role of
legislator in this matter.
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6. Refugee crisis driven reforms

The crisis of migrants and asylum-seekers, which has become a crisis of the European area of free
movement, has revived the never-dormant debate on the effective application of the principle of
solidarity among MS enshrined in article 80 of the TFEU Institutions and governments have
understood this principle only in terms of technical and financial assistance to the countries most
involved in the reception of asylum seekers.’

There has been no room for the application of the provisions of the directive on temporary
protection which was approved in 2001 when the memory of the crisis caused by the migration of
more than a million people fleeing from the conflict in the former Yugoslavia was still fresh.
Temporary protection, in fact, provides for the distribution of people into a member country when a
massive influx of migrants could affect the functioning of the asylum system. Although the instrument
is already in force and fully suitable to be applied in the present case, its application has never been
adequately proposed, so much so that the European Commission has even thought of repealing it.

Also excluded is the promotion of mutual recognition and a flexible management of the transfer
of beneficiaries of international protection, although present in numerous Commission documents
and proposed by the Italian Presidency of the Council in the second half of 2014.

Instead, the choice was issuing a new instrument, relocation, “fixing” the Dublin regulation and
investing considerable resources in cooperating with third countries to stem the flow towards the
European Union.

During weeks of heated debate, with repeated summits of the Heads of State and Government
now directly involved in examining the detail of the solutions to be adopted, two decisions were
approved on the temporary relocation of people in obvious need of international protection who had
arrived in Italy and Greece up to September 2018. Based on article 78, section 3 of the TFEU, these
decisions provided for a temporary mechanism to transfer a total of 160,000 people, out of which
54,000 Syrian citizens to be admitted into EU countries was then subtracted following the agreement
with Turkey which will be discussed shortly.®

The most innovative aspect of the decisions was the setting of mandatory quotas on the basis
of which to distribute international protection applicants between MS, with the exception of the United
Kingdom, Ireland and Denmark. For the first time objective criteria were established to identify the
number of people that each member state can potentially accept, depending on the country's
population, the number of applicants already present, the gross domestic product and the
unemployment rate. The setting of mandatory quotas according to objective parameters was the
most innovative aspect of these decisions and was the most difficult one to be accepted by the MS,
with some strongly opposed to it, to the point that the second decision, that of 22 September, was
adopted with a qualified majority, with Romania, the Czech Republic, Slovakia and Hungary voting
against it. The latter two states have also raised an action for annulment before the Court of Justice,

7 European parliament, The Implementation of Article 80 TFEU on the principle of solidarity and fair sharing of
responsibility, including its financial implications, between the Member States in the field of border checks,
asylum and immigration (edited by Vanheule, van Selm, Boswell); German Bar Association, AWO Workers’
Welfare Association, Diakonia Germany, Pro Asyl, National Working Group for Refugees, The Paritatische
Welfare Association, Neue Richtervereinigung, Jesuit Refugee Service, Memorandum, Allocation of refugees
in the European Union: for an equitable, solidarity-based system of sharing responsibility, March 2013; ECRE,
Sharing Responsibility for Refugee Protection in Europe: Dublin Reconsidered, March 2008.

8 Council decision 2015/1523 of 14 September 2015 establishing provisional measures in the area of
international protection for the benefit of ltaly and Greece, OJ L 239, p. 146; decision 2015/1601 of 22
September 2015 of 22 September 2015 establishing provisional measures in the area of international
protection for the benefit of Italy and Greece, in OJ L 248, p. 80.
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based largely on procedural grounds, but also on the violation of the principle of proportionality and
article 78, section 3 of the TFEU, as a legal basis suitable for adopting an act of this kind. The Court,
with a comprehensive and robust judgment, dismissed all the grounds of appeal raised and also
reiterated the centrality of the principle of solidarity referred to in article 80 of the TFEU, from which
a rule of burden-sharing between the MS derives in principle, according to the discretionary choices
made by the EU institutions.®

However, conceiving relocation as an expression of the principle of European solidarity raises
several concerns. First of all, its practical application proved to be largely unsatisfactory. If it is true,
as pointed out by the President of the European Council, that 93% of people who were in need of
international protection have been relocated, it is equally true that the absolute figure is around
30,000 as opposed to the 120,000 envisaged by the decisions. The reason is that the decisions
identified as eligible subjects only people belonging to those nationalities who obtain a status in at
least 75% of cases based on data provided by the MS and processed by the EASO (such as Syrians,
Afghans or Eritreans). For ltaly, it was evident that the decisions could not have led to an effective
lightening of the burden, since these nationalities make up a small minority of the total number of
applicants for international protection.

Moreover, along with redistribution, the decisions provided for a strengthening of the existing
identification obligation under the Eurodac regulation, with operational support measures for Italy
and Greece aimed at improving identification procedures and the start of procedures for granting
international protection with the dispatch of experts coordinated by the EASO and other relevant
agencies where appropriate. At the same time, the European Commission agreed with ltaly and
Greece a roadmap for the creation of reception and first care facilities managed according to the
hotspots approach, in other words closed centres to ensure the effective implementation of
identification, registration and fingerprinting procedures. For ltaly this meant a dramatic increase in
identifications and, therefore, of the people for whom it was responsible in terms of the protection
application under the Dublin regulation, in the face of a redistribution of barely 10,000 people. Other
governments and institutions have basically achieved compliance with the obligations which Italy
breached for years, by stemming the relocation facilitated by the lack of identifications in exchange
for an “official” relocation of a tiny minority of the people that arrive in Italy.

It is not surprising, therefore, that after the expiry of the term of their application, given the
divisions between the states and the limited success in terms of their intended purpose, the
Commission has abandoned this tool and has withdrawn a proposed amendment to the Dublin
Regulation which would have introduced some kind of permanent relocation system. Instead, a
proposal to amend the Dublin regulation was presented following the publication on 6 April 2016 of
a communication in which two reform options were envisaged: one of minimum reform and one that
was rather more robust and based on the distribution of all applicants for international protection
between MS through a procedure managed directly by the new European Asylum Agency. Needless
to say, the proposal presented was based on the first option, a sort of Dublin plus that left the current
system unchanged, particularly with respect to the policy of the state of first arrival. Except for some
extension to the application of the criterion of the presence of family members in other MS (not just
spouses and minor children, but also brothers and sisters, and the express consideration of family
ties that arose after leaving the country of origin), the proposal was presented as a general tightening
of the criteria and rules already laid down, particularly in order to prevent secondary movement; in

9 Court of Justice, 6 September 2017, C-643/15, Slovak Republic and Hungary v Council of the European
Union.
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fact, it clearly set out the obligations of applicants for international protection and the consequent
penalties for non-compliance, including possible exclusion from the reception system.

A new aspect was the introduction of the corrective mechanism of distribution of asylum seekers
when a member state has a disproportionate influx of applicants for international protection and
resettled people, namely greater than 150% of the national quota defined for each state through a
reference key based on two criteria: the number of inhabitants and the gross domestic product.
States are allowed not to participate in the redistribution mechanism by declaring their opposition
and paying the sum of € 250,000 for each person not accepted. As we know, on 16 November 2017
the European Parliament in its first reading examination adopted by a large majority several
amendments on the basis of which the criterion of the country of first arrival was exceeded with the
introduction of an automatic transfer system using a method of fixed distribution, not conditional on
exceeding 150% of the quota considered sustainable for each state. In addition, the choice of the
country of transfer should be based on the exploitation of existing social ties between applicants and
the destination country: family ties (extended to dependent adult children, brothers and sisters),
having taken a course of study in the country or even just having lived there should be taken into
consideration when choosing the country where to transfer the applicant for international protection.

Transfers of people, even in the case of extradition or expulsion, tend to always be very difficult
to achieve, even more so when they cover tens of thousands of people. For this reason, the voluntary
participation of applicants for international protection is essential, and the Parliament's proposal to
introduce additional criteria enhancing the links with the competent state is going in the right
direction, the only viable one remaining within the logic of the Dublin system.

Agreement between the Parliament and the Council imposed by ordinary legislative procedure
seems impossible to reach given the stellar distance between the positions of the two institutions, to
which also that of the Commission can be added. The Council, which represents EU governments,
locked in a traditional approach aimed at tightening and eliminating all the derogations in the
Regulation to ensure that the criteria are finally applied in a rigorous way, threatens severe sanctions
for applicants for international protection. The Parliament, on the other hand, which represents the
people of the EU, proposes to abandon the traditional system and, while still within the framework of
the system of Dublin, innovates it profoundly.

6.1 Cooperation with third countries: stemming of flows of migrants and
asylum seekers

While waiting for the second reform of the European asylum system to be approved, cooperation on
stemming the flows of migrants and asylum seekers with third countries of origin and transit is
constantly advancing. This has strengthened the external dimension of asylum and migration
policies, which has been increasingly present since the Seville European Council held in June 2003.
At the time, the governments asked the European Commission to introduce into its external relations
with third countries systematic mechanisms of control of the activities to combat irregular migration.
During the same summit, the UK government drew up a proposal for the construction of reception
centres for asylum seekers in third countries, so as to admit only those whose application was
deemed admissible. A proposal that was initially rejected, it has at times re-emerged in the agendas
of the institutions or in informal meetings between ministers. For several years it has been defined
in its mildest form of encouraging countries in the areas of origin and transit to make every effort to
ensure adequate protection for asylum seekers, first of all by ratifying the Geneva Convention, and
then developing protection programs with the regions concerned in cooperation with the United
Nations High Commissioner for Refugees (UNHCR).
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With the crisis of migrants and asylum seekers, this proposal was reintroduced in the context of
the renewed framework of cooperation with third countries which have been given a systematic
framework with the communication of 6 June 2016." Thus, a new phase opened aimed at
intensifying relations with third countries on the basis of the principle of “more progress and more
aid”. The underlying belief is that third countries need to be persuaded to cooperate with the EU to
combat the smuggling of migrants, repatriate irregular migrants and receive asylum seekers, with
any economic incentive at the disposal of the EU and the states: the more cooperation, the more
funding and support from the EU. One of the many reasons which led the EU institutions and
governments to opt for this mode of cooperation is represented by the difficulties so far encountered
in formal readmission agreements and the lack of effectiveness of those already into force. With the
new partnership framework for cooperation with third countries, on the one hand the EU acts in
parallel and at the same time as the states, on the other economic incentives are boosted to the
maximum through the use of trade, investment and development cooperation to obtain the
cooperation of countries of origin and transit.

The “model” of this new strategy was cooperation with Turkey, which has become the key
country for stemming the flow of Syrian citizens to the Greek islands. After several preliminary
meetings, the “declaration” of 18 march 2016 announced that various interconnected measures had
been agreed on. Turkey is committed to guaranteeing reception and protection to approximately
three million Syrian citizens in exchange for massive funding from the EU and the MS (a total of six
billion euros are estimated) and of the unblocking of negotiations on the agreement for visa
liberalisation for Turkish citizens. For the first time the return of asylum seekers was also regulated
by declaring Turkey a safe country and a country of first asylum for Syrian citizens.

Even with all of the uncertainty about the maintenance of the agreement in the long term, the
significant reduction of arrivals in the Greek islands has made it a model of relations with countries
of origin and transit along the central Mediterranean route, in particular with Niger and Libya. Bilateral
cooperation is also a feature on this exciting front, which sees Italy involved first and foremost. After
the signing of the Memorandum of Understanding with Libya on 2 February 2017, a partnership
began that was promoted directly by the Ministry of the Interior with local Libyan municipalities in
order to obtain the cooperation of those who actually control parts of the territory at local level. In
addition, huge efforts have been made to operationalize the Libyan coast guard, so as to reduce the
presence of European ships in the Mediterranean and thus avoid being directly involved in the
activities of search and rescue at sea. This obviously allows European ships not to intervene thereby
avoiding having to take rescued migrants to a safe port, usually a port in Italy, in compliance with the
obligations of international law of the sea and the principle of non-refoulement.

The cooperation to stop arrivals along the central Mediterranean route also extends to the
Southern border of Libya and to all of states of origin and transit and involves existing military
missions which have been included in the large external dimension of migration and asylum policies.
Within the framework of a broader mandate, they also relate to supporting the control and
management of migration flows and to combatting human trafficking and people smuggling.
Cooperation with Niger is of particular importance, as it is one of the main transit states to Libya and
has become the destination country for the few who are taken from Libyan detention centers and
returned there, and who should return to their countries of origin in the absence of alternative
destinations. The EUCAP Sahel Niger mission has been operational since 2012 and the ltalian
government has deployed a military mission.

10 Partnership Framework with third countries under the European Agenda on Migration, COM (2017) 350 final
of 13.6.2017.
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A cooperation that has rid itself of the traditional form typical of readmission agreements and
has developed informally and flexibly. Just as cooperation with Turkey was sealed not with a formal
agreement but with a "declaration”, this is also true of other ongoing collaborations that can take on
different names, such as deals or dialogues, but do not assume the form of a true international
agreement.

A similar tendency is also seen in ltaly, with the widespread practice not only of agreements in
simplified form, but of informal policy agreements or arrangements. Indeed, there are readmission
agreements which are signed directly by the heads of administrations, without the intervention of
ministers or governments. This obviously allows much faster changes in duties and also less
attention to be paid to constitutional constraints or treaties. At procedural level, then, all the steps
required for the signing of formal or simplified agreements are removed, always precluding the
intervention of parliaments, but also publication in the Official Journal.

Also interesting is the interplay between EU action and that of the states. Cooperation with
Turkey was achieved through direct action by Heads of State and Government and financed with
resources coming from a mix of national budgets and the EU budget. In this context, controlling the
activities performed by national parliaments becomes the only way to avoid circumventing
democratic safeguards; avoiding, in other words, that through the EU governments are even freer
on the international scene than they would be if they were acting outside the EU. However, such
control is very difficult, both due to the mix of EU and national measures and the non-adoption of
formal acts, subject to political and/or legal control. The cooperation between the EU and Turkey, for
example, lacked any EU agreement, so much so that the European Parliament decided not to
contest the violation of its own requirements and did not raise an appeal for annulment before the
European Court of justice. But there appears to be not a single agreement of the MS, because if
there were, the internal procedures on the competence to be stipulated would have to be followed,
something that does not seem to have happened in this case.

Elsewhere it is has been shown, however, that the cooperation between the EU and Turkey
should have been concluded with an international agreement which, since it would have impacted
on EU rules, would have had to have been signed by the European Union. The limits of sovereignty
accepted by the states in favour of the EU are justified if EU treaties are respected along with all of
the rules related to competencies, procedures and requirements of the institutions.
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7. Conclusion

The EU, therefore, attributes competence on asylum based on a body of regulations and
jurisprudence of various origin, which are not directly binding on the EU but are binding on the MS
and, therefore, indirectly also relevant for the European institutions. The obligation to comply with
the constraints already arising from international law derives expressly from article 78 of the TFEU,
under which the EU must develop a “common European asylum system” in accordance with the
Geneva Convention (1951 convention and 1967 protocol), the principle of non-refoulement and other
relevant treaties; the first is an international agreement to which all MS are party, but not directly the
EU and the second is a rule of general international law.

Despite the fact that the Geneva Convention is a treaty binding all MS, having been broadly
interpreted by the UNHCR that for decades has supported the states in the implementation of the
convention, the divergences in practice are many. The same can be said of the obligations arising
from the European Convention on Human Rights or the conventions against torture, all relevant to
the subject of the treatment of foreign nationals, particularly in relation to the limits on removal.

EU law has, therefore, been grafted onto this body of rules, international jurisprudence and
practice, becoming a leading player of the right to asylum both on the continent of Europe and the
international arena.

The common European asylum system has the merit of having put together the various
protections arising from international law on international protection through what we can term as
“codification”. At the same time, it also represents a “progressive development”, both for the
codification of the interpretations of how the Geneva Convention should evolve and the express
inclusion in the European system of those cases other than the right of asylum which have not yet
been independently and fully regulated at international level nor, often, at national level. We refer in
particular to the limits to removal arising from the European Convention of Human Rights which are
now largely "covered" by the notion of subsidiary protection, changing merely negative obligations
into actual positive obligations of protection and recognition of a specific status.

If EU law tends to be textually compliant with international law and the ECHR, there is one aspect
where there is a discrepancy. This concerns those cases where the causes of the termination or
exclusion of protection apply. In these cases, the person will have to be repatriated using the
expulsion procedures in force in each individual country. Similarly, this happens when the person is
a beneficiary of international protection but the government decides to remove them for reasons of
national security or public order. Even the Geneva Convention acknowledges that protection may
be rescinded and that the contracting states can expel a refugee residing regularly in their territory.
However, in accordance with article 3 of the ECHR, as interpreted by the European Court of Human
Rights, the protection offered by it is absolute and not subject to any exclusion, withdrawal or
termination unless there is a change in circumstances such as to eliminate the risk of being subjected
to a treatment prohibited by the regulation. In other words, having ascertained the existence of the
prerequisites provided for by article 3 of the ECHR there can be no limitation of the guaranteed right,
even when there may be a risk to public order or the security of the state. It is surprising, then, that
in the text of the directive there is no reference to the absolute nature that subsidiary protection can
assume, at least in the case in which the right being protected is the same as that deriving from
article 3 of the ECHR. It is evident that the states should continue to apply the principles established
by the European Court and, therefore, not proceed with the assessment of the exclusion of protection
in cases where same legal position that is protected by article 3 of the ECHR exists.
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ANNEX I: Overview of the legal framework on migration, asylum and
reception conditions

Legislation title Date Type of law | Object Link/PDF
(original and English) (i.e.
and number legislative

act,

regulation,

etc...)

Dublin Convention Signed on Treaty Determining the | https://eur-
15/06/1990 State lex.europa.eu/legal-
Entered into respo.n§ible for | content/EN/ALL/?uri=
force on exar.nlnllng celex%3A41997A081
1/09/1997 applications for | 9%2801%29
and gsylum lodged
1/10/1997 in one of the

Member States

Directive 2001/55/EC 20/07/2001 | Council Minimum https://eur-

Directive standards for lex.europa.eu/legal-
giving content/EN/TXT/?uri=
temporary celex:32001L0055
protection in the
event of a mass
influx of
displaced
persons and on
measures
promoting a
balance of
efforts between
Member States

Regulation No 859/2003 | 14/05/2003 | Council Extension of the | https://eur-

Regulation provisions of lex.europa.eu/legal-
regulation no. content/EN/TXT/?uri=
1408/71 to third- | CELEX:32003R0859
country

nationals who
legally reside in
the Community
to whom these
provisions are
not already
applicable solely
on the grounds
of nationality
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Directive 2003/86/EC 22/09/2003 | Council Right to family https://eur-

Directive reunification lex.europa.eu/legal-
content/en/TXT/?uri=
celex:32003L0086

Directive 2003/109/EC 25/11/2003 | Council Status of third- https://eur-

Directive country lex.europa.eu/legal-
nationals who content/en/ALL/?uri=
are long-term CELEX:32003L0109
residents

Directive 2004/83/EC 29/04/2004 | Council Minimum https://eur-

Directive standards for lex.europa.eu/legal-
the qualification | content/en/TXT/?uri=
and status of CELEX:32004L0083
third country
nationals or
stateless
persons as
refugees or as
persons who
otherwise need
international
protection

European Pact on 24/09/2008 Legal https://eur-
Immigration and Asylum immigration: lex.europa.eu/legal-
control of content/EN/TXT/?uri=
irregular LEGISSUM:jI0038
immigration;
border
management;
asylum
Directive 2008/115/EC 16/12/2008 | Directive of Common https://eur-

the European | standards and lex.europa.eu/legal-

Parliament procedures in content/EN/ALL/?uri=

and of the Member States | celex%3A32008L011

Council for returning 5
illegally staying
third-country
nationals

Directive 2009/50/EC 25/05/2009 | Council Conditions of https://eur-

Directive entry and lex.europa.eu/legal-

residence of
third-country
nationals for the
purposes of
highly qualified
employment

content/EN/ALL/?uri=
CELEX:32009L0050
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Directive 2009/52/EC 18/06/2009 | Directive of Minimum https://eur-
the European | standards on lex.europa.eu/legal-
Parliament sanctions and content/EN/ALL/?uri=
and of the measures celex%3A32009L005
Council against 2
employers of
illegally staying
third-country
nationals
Treaty on the Since Treaty Freedom, https://eur-
Functioning of the 1/12/2009 security and lex.europa.eu/legal-
European Union (Title V, justice content/EN/TXT/?uri=
articles 67 t0 89) celex%3A12012E%2
ETXT
Border checks,
asylum and
migration
The Stockholm 12/2009 Framework for https://eur-
Programme EU action on lex.europa.eu/legal-
the issues of content/EN/ALL/?uri=
citizenship, celex:52010XG0504(
justice, security, | 01)
asylum,
immigration and
visa policy for
the period
2010-2014.
Directive 2011/95/EU 13/12/2011 | Directive of Standards for https://eur-
the European | the qualification | lex.europa.eu/legal-
Parliament of third-country | content/EN/TXT/?uri=
and of the nationals or celex:32011L0095
Council stateless
persons as
beneficiaries of
international
protection, for a
uniform status
for refugees or
for persons
eligible for
subsidiary
protection
Dublin 11l Regulation (No | 26/06/2013 | Regulation of | Determining the | https:/eur-

604/2013)

the European
Parliament

Member State
responsible for
examining an

application for

lex.europa.eu/legal-
content/EN/ALL/?uri=
CELEX:32013R0604
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and of the international
Council protection
lodged in one of
the Member
States by a
third-country
national or a
stateless person

Eurodac Regulation (No | 26/06/2013 | Regulation of | Comparison of https://eur-

603/2013) the European | fingerprints for lex.europa.eu/legal-
Parliament the effective content/EN/TXT/?uri=
and of the application of CELEX:32013R0603
Council Regulation No

604/2013
(Dublin Il
Regulation)
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ANNEX IlI: List of authorities involved in the migration governance

Authority

(English
and
original
name)

Type of
organisation

Area of
competence
in the fields of
migration and
asylum

Link

Court of
Justice

EU institution

Guarantor of
the uniform
interpretation
and application
of EU law

https://curia.europa.eu/icms/icms/Jo2 7024/en/

European
Council

EU institution

Defines the
general
strategic
guidelines for
legislative and
operational
planning within
the area of
freedom,
security and
justice

http://www.consilium.europa.eu/en/european-
council/

European
Asylum
Support
Office

EU agency

Contributes to
the
development of
the Common
European
Asylum
System by
facilitating,
coordinating
and
strengthening
practical
cooperation
among
Member
States; it helps
Member States
fulfil their
European and
international
obligations

https://www.easo.europa.eu/
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1 Migration to Austria: Statistics and data overview

1.1 Migrants in Austria: Short history and current developments'

In the past decades, Austria has clearly turned into a country of immigration. Looking back
briefly at the migration history after the Second World War, two groups of migrants have been
of particular importance until the mid-1990s: 1) refugees from communist countries — until the
end of the 1980s — and 2) labour migrants and their families. Due to the country’s neutrality
during the Cold War period, Austria received three major waves of refugees, namely from
Hungary in 1956, from Czechoslovakia in 1968 and from Poland in 1981. However, for many
of these refugees Austria was only a transit country on their way to other destinations. At the
beginning of the 1960s, Austria saw a growing need for additional labour and actively started
to recruit workers in Turkey (1964) and the Socialist Federal Republic of Yugoslavia (1966).
Contrary to what had originally been planned (namely the rotation model of ‘guest workers’),
many of the workers stayed and brought their families to Austria.

Since Austria’s EU accession in 1995 and the accessions of mostly Eastern European
countries in 2004 and 2007, intra-EU mobility has been gaining importance, most of all from
the neighbouring countries of Germany, Slovakia and Hungary but also from Poland, Romania
and Bulgaria. 46 per cent of the foreign-born population have immigrated from another
EU/EEA2 member state. Many of them came after the accessions but quite a few arrived

' The general data situation on migration in Austria displays both positive and negative features.
Statistics Austria (a federal institution under public law responsible for providing services in the
area of federal statistics) collects data on the population via the Population Register, which is
based on the obligatory registration of every person changing his/her main residence or
entering/leaving Austria with the respective municipality. The data collected at registration include
place of birth, sex, age and citizenship. This makes it possible to continuously check the stocks
and flow of the population on all spatial levels. The Austrian Population Register follows the UN
definitions for short-term and long-term migrants. One problem arises from the fact that migrants
are more likely not to deregister when they leave Austria, which leads to the assumption that the
statistical migration balance is probably higher than the actual migration balance (compare Reeger
2009: 116). Furthermore, these data do not include any information on the legal status of migrants.
Data overviews on the structure of the population are published on the website of Statistics
Austria. For an in-depth analysis access to data is fee-based. Statistics specifically on asylum are
collected by the Federal Ministry of the Interior (BM.I) and published in monthly and annual reports
on the ministry’s webpage but only on the national level and not spatially disaggregated. This data
collection includes asylum applications by sex and countries of origin as well as information on
unaccompanied minors and statistics on negative and positive decisions by type of title. Regarding
third country nationals in general, the BM.I also publishes ‘Aliens, Settlement and Residence
Statistics’ on a monthly and yearly basis. These statistics include information on existing valid
residence titles and newly granted residence titles by citizenship. All of these data sources are going
to be used in the following outline on migrants in Austria, stocks and flows as well as the basic
structural features of migration.

2 Definition and clarification: Persons from the EEA and Switzerland enjoy freedom of movement and
do not face barriers when accessing Austria. The EEA consists of all EU member states, Iceland,
Liechtenstein and Norway. Persons from any other country are so-called ‘third country nationals’
and need a residence title if they intend to stay in Austria for more than six months.
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already before these points in time. Either way, intra-EU mobility is not the focus of the present
report and the numbers are just shown in order to provide an overall picture of immigration to
Austria and the current structure of the population (see Table 1).

Zooming in on third country nationals, migrants from former Yugoslavia and from Turkey,
who arrived as ‘guest workers’ in the 1960s, and their descendants still form an important and
growing foreign-born group in Austria, as the comparison between 2011 and 2017 shows.? In
total, more than half a million persons (almost one third of the foreign-born population and 58
per cent of those born in third countries) came from Turkey, Bosnia and Herzegovina, Serbia,
Kosovo and Macedonia. Furthermore, this migration flow continued when more than 100,000
refugees from these regions fled to Austria during the Balkan War in the 1990s.

Table 1: Austrian population by country of birth, 2011 and 2017

2011 2011 2017 2017 Change 2011-

Abs. In % Abs. In % 2017 in %
Total population 8,375,164 100.0 8,772,865 100.0 4.7
Austria 7,080,458 84.5 7,116,599 81.1 0.5
Abroad 1,294,706 15.5 1,656,266 18.9 27.9
EU and EFTA countries 585,276 7.0 755,824 8.6 29.1
Third countries 709,430 8.5 100.0 900,442 10.3 100.0 26.9
Europe, among these: 528,856 6.3 74.5 577,595 6.6 64.1 9.2
Bosnia and Herzegovina 149,679 1.8 21.1 164,291 1.9 18.2 9.8
Kosovo 27,135 0.3 3.8 31,809 0.4 3.5 17.2
Macedonia 21,134 0.3 3.0 25,117 0.3 2.8 18.8
Russian Federation 26,432 0.3 3.7 33,851 0.4 3.8 28.1
Serbia 130,931 1.6 18.5 139,137 1.6 15.5 6.3
Turkey 158,535 1.9 22.3 160,371 1.8 17.8 1.2
Africa 40,090 0.5 5.7 53,961 0.6 6.0 34.6
Asia, among these: 107,684 1.3 15.2 222,297 25 24.7 106.4
Afghanistan 8,428 0.1 1.2 44,684 0.5 5.0 430.2
Iraq 4,870 0.1 0.7 16,197 0.2 1.8 232.6
Syria 3,046 0.0 0.4 41,588 0.5 4.6 1265.3
America 29,783 0.4 4.2 36,233 0.4 4.0 21.7
other, unknown 3,017 0.0 0.4 10,356 0.1 1.2 243.3

Source: Statistics Austria, Population Register; own calculation.

The development between 2011 and 2017 has been positive for all groups under
consideration, some only slightly (Austria +0.5%), some more pronounced. In terms of
dynamics, the immigration of refugees from Afghanistan, Syria and Iraq is of crucial
importance. While only 16,344 persons from these three countries resided in Austria in 2011,
their number grew to 102,469 persons at the beginning of 2017.

3 Note: Countries under consideration in this group are the successor states of former Yugoslavia and
Turkey. The following have been included: Bosnia and Herzegovina, Kosovo, Macedonia and
Serbia. Croatia and Slovenia are now EU member states and are thus not counted in this group.
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Table 2: Current residence titles of third country nationals in Austria, 2016

Men Women Total In % Women

in %

Permanent Residence EU 131,303 125,547 256,850 56.5 48.9
Red-White-Red Card Plus 47,434 48,705 96,139 21.1 50.7
Family Members 16,100 22,898 38,998 8.6 58.9
Residence Permit 12,875 14,111 26,986 5.9 52.3
Permanent Residence Family Member 7,957 9,224 17,181 3.8 53.7
Former Settlement Certificate 5,141 4,694 9,835 2.2 47.7
Settlement Permit 2,608 4,226 6,834 1.5 61.8
Red-White-Red Card 1,151 522 1,673 0.4 31.2
EU Blue Card 196 96 292 0.1 32.3
Total 224,765 230,023 454,788 100.0 50.6

Source: Statistics by the BM.I; own calculation.

Basically, third country nationals (in this definition excluding asylum applicants and
refugees, mainly those who come for work or education purposes or in order to reunite with
their family) need a residence title, if they want to stay in Austria for a longer period of time or
permanently. There is an abundance of different titles regarding, i. a., the length and purpose
of stay (see Chapter 5.1 for a more detailed description). In 2016, there were almost 450,000
active residence titles. The most important category refers to ‘permanent residence EU’
(256,850 cases, 57% of all active titles) with an almost equal share of men and women (see
Table 2). This title allows for an unlimited stay and access to the labour market and is available
after five years of permanent residence in Austria. The Red-White-Red Card and Red-White-
Red Card Plus, which were designed and implemented to attract skilled workers, made up
21.5% of the residence titles, and again there is an equal share of men and women in the
quantitatively more important Red-White-Red Card Plus scheme. Other residence titles
include those for family members and more temporary forms of permits.

Figure 1: Net migration for selected groups born in third countries, 2011-2016
100,000

80,000

40,000 4’/ .
20,000

-_—
0 == —— — - . . . . . .
2011 2012 2013 2014 2015 2016
mmm Afghanistan, Syria, Iraq European third countries

Other third countries === Third countries total
Source: Statistics Austria, Population Register; own calculation.

Moving from stocks to flows, Figure 1 shows that the net migration from various regions
outside of the EEA has been quite stable and consistently positive from 2011 until 2014, with

65



HORIZON 2020 — RESPOND (770564) — AUSTRIA

European third countries dominating the scene. The year 2015 clearly was an exception, as
we already mentioned above. Like other Western European countries, Austria witnessed a
substantial inflow of refugees from Afghanistan, Syria and Iraq.

1.2 Refugees in Austria

In the next step, we will zoom in on the group of recent refugees. Contrary to the data from
the Population Register displayed in Table 1 and Figure 1 that only contain the place of birth
but not the legal status of immigrants, Table 3 reflects the developments as of 2011 from the
perspective of Asylum Statistics. Again, the dynamics are striking. From 2011 until 2016 (the
numbers for 2017 are not available yet), 208,021 persons from 142 countries applied for
asylum in Austria. The three most important countries of origin are Afghanistan (around one
quarter of all applications), Syria and Iraq. These three countries make up 56 per cent of all
asylum applicants in this time period (see Table 3). Like many other EU countries, Austria has
witnessed a peak inflow of refugees in 2015 with 88,340 applications compared to 14,416
applications in 2011.

Table 3: Asylum applications by country of citizenship, 2011-2016

2011 2012 2013 2014 2015 2016 Total In %
Afghanistan 3,609 4,005 2,589 5,076 25,563 11,794 52,636 25.3
Syria 422 915 1,991 7,730 24,547 8,773 44,378 21.3
Iraq 484 491 468 1,106 13,633 2,862 19,043 9.1
Other 9,901 12,002 12,455 14,153 24,597 18,856 91,964 442
Total 14,416 17,413 17,503 28,064 88,340 42,285 208,021 100.0

Source: Statistics Austria based on Asylum Statistics by the BM.I.

From a comparative perspective across the EU, Austria ranked second regarding the
share of asylum applications in the total population in 2016. Germany ranked first, and Greece
and Malta only displayed slightly lower shares than Austria. In absolute numbers, there were
1,259,995 asylum applications in the EU in 2016, a little less than in 2015 (1,322,825). About
3% of those were filed in Austria (source: EUROSTAT database).

In sociodemographic terms, the share of young persons among the refugees is rather
high. Among the 208,021 asylum applicants who came between 2011 and 2016, 8.6% (17,847
persons) were unaccompanied minors between the ages of 14 and 18. Around 8% of the
unaccompanied minors were younger than 14 (1,442 persons). Regarding gender, there is a
clear, albeit slightly vanishing dominance of males. While 26% of the asylum applicants in
2011 were women, this share grew to 33% in 2016. There are many reasons for why these
shares are still relatively low. According to the UNHCR, the risks for women who flee is often
assessed as being too high in the countries of origin. Married men, therefore, are to some
extent the pioneers on the dangerous journey to Europe and try to get their families to join
them once they are recognized as refugees. Furthermore, women often lack the financial
resources to flee to Europe on their own.
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Table 4: Final decisions on asylum, 2011-2016

2011 2012 2013 2014 2015 2016 Total
Positive 3,572 3,680 4,133 8,734 14,413 22,307 56,839
Negative 11,553 10,745 10,379 9,068 13,152 13,124 68,021
Other (1) 2,100 1,878 2,163 1,032 8,009 11,313 26,495
Total 17,225 16,303 16,675 18,834 35,574 46,744 151,355
Positive % 20.7 22.6 24.8 46.4 40.5 47.7 37.6
Positive from:
Afghanistan 822 969 1,259 2,540 2,083 1,756 9,429
Iraq 202 161 121 211 637 1,328 2,660
Syria 360 542 838 3,604 8,114 15,528 28,986

Note (1): the category ‘Other’ includes, for example, non-appearance of asylum applicants, return
and withdrawal of the application. Source: Statistics Austria based on Asylum Statistics by the BM.I.

Since 2013, the number of final decisions on asylum has been growing according to the
number of applications with a peak in 2016 reflecting the logical time lag between the arrival
of refugees and the decisions made on their future in Austria. The share of positive decisions
(for asylum including subsidiary and humanitarian protection) has also grown significantly from
20.7% in 2011 to 47.7% in 2016. Furthermore, there is a pronounced shift from asylum to the
more temporary forms of subsidiary and humanitarian protection. Asylum applicants from
Syria have by far the highest chances to be recognized as refugees.

There is also a visible growth trend for the time period under consideration regarding the
forced and voluntary return of asylum applicants. According to the BM.l and the Federal Office
for Immigration and Asylum (BFA), 10,677 asylum applicants left Austria in the year 2016,
5,797 left voluntarily and 4,880 were forced to leave the country. The number of returns is
significantly higher than it was in 2011, when 4,377 persons were forced to leave or did so on
a voluntary basis (3,382).

1.3 Regional distribution of migrants

As shown above, almost one fifth of the Austrian population was born abroad. Regarding their
spatial distribution, one can clearly argue that migration to Austria is first and foremost an
urban (Viennese) phenomenon. Vienna — the only large metropolis in Austria, its capital as
well as its economic, cultural and political center — attracts people from other Austrian
provinces and from abroad. The city is home to 40 per cent of the foreign-born population in
Austria, compared to only 17 per cent of the Austrian-born population. For migrants from Syria
and Iraq, the share of those living in Vienna is even higher (see Table 5).
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Table 5: Regional distribution of persons born abroad, 2017

Austria Vienna Viennain %
Total population 8,772,865 1,867,582 21.3
Born in Austria 7,116,599 1,207,833 17.0
Foreign-born 1,656,266 659,749 39.8
Born in
Afghanistan 44,684 15,880 355
Syria 41,588 18,597 44.7
Iraq 16,147 6,521 40.4

Source: Statistics Austria, Population Register; own calculation.

Map 1 shows pronounced regional disparities in the share of migrants in the total
population on the level of political districts. While on the national level the share of foreign-
born persons is 18.9%, Vienna takes the lead with a share of 35.3%, followed by other — albeit
much smaller — cities like Salzburg (30.4%), Wels (29.7%) and Innsbruck (29.6%). On the
other end of the scale, we find very low shares in more rural political districts, mostly in the
provinces of Lower Austria and Styria, like Zwettl (3.1%) or Waidhofen an der Thaya (4.4%).
The reasons for this distribution are obvious and can be briefly explained as follows: Migrants
are most of all attracted to job opportunities in urban labour markets or to education
opportunities at universities. They also have better chances through migrant networks in urban
areas, a factor which perpetuates migration to cities.

Map 1: Share of foreign-born persons in the total population on the level of political districts,
2017

Share in %

[ ]31-73
B 74-114
B i5-162
B 53-248
B o40-352

Source: Population Register, Statistics Austria; cartography: ArcMap 10.3; own design.
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Map 2: Regional distribution of migrants born in Syria, Afghanistan and Iraq on the level of
political districts, 2017

Distribution (Austria = 100%)
0.01-0.3

0.4-0.7
[ Jos-14

Source: Population Register, Statistics Austria; cartography: ArcMap 10.3; own design.

At the beginning of 2017, the number of persons born in Syria, Afghanistan and Iraq and
residing in Austria was a little more than 100,000 persons, most of whom had arrived around
the year 2015 as asylum applicants. Almost 40% of them are currently living in Vienna, while
the respective shares in all other political districts never exceed 4% (see Map 2). Once again,
capitals of other provinces (like Innsbruck, Salzburg, Linz or Graz) play a certain role but
Vienna is still the hotspot for refugees. One has to keep in mind that asylum applicants are
only allowed to register for a place of residence within the province that provides them with
welfare support. They cannot choose where they want to live, contrary to recognized refugees.
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2 The socio-economic, political and cultural context

Austria is located in the south-eastern central part of Europe and shares a border with Slovenia
and ltaly in the South, Switzerland, Liechtenstein and Germany in the west, the Czech
Republic in the north and Slovakia and Hungary in the east. During the Cold War period,
Austria was located at the periphery of Western Europe with the Iron Curtain forming its
eastern border. In the past 30 years, Central and Eastern Europe have undergone enormous
political changes that also went hand in hand with a gradual removal of migration-related
barriers. Starting with the fall of the Iron Curtain in 1989, the region witnessed Austria’s EU
accession in 1995 and the accession of ten mostly Eastern European countries in 2004 as
well as the accession of Romania and Bulgaria in 2007.

Austria consists of nine federal provinces including Vienna, the capital. Vienna thus holds
a double function within the Austrian constitutional and administrative framework as a city with
its own statute and as a federal province. Furthermore, Vienna is the only large metropolis in
Austria with 1.87 million inhabitants, accounting for more than one fifth of the Austrian
population. Ranking second is the capital of the federal province of Styria, Graz, with 284,000
inhabitants, and ranking third is Linz, the capital of Upper Austria, with a little more than
200,000 inhabitants.

In comparison to other European countries, Austria is rather small both in terms of area
and population. In demographic terms, Austria currently is home to 8.74 million persons and
has been experiencing a population growth since the turn of the millennium (2001: 8.03 million
persons, 2011: 8.37 million persons). This growth is entirely caused by immigration.
Furthermore, the demographic composition of the population has changed drastically in the
past decades. A rise in life expectancy combined with dropping fertility rates have led to the
ongoing ageing of the population. In the past 40 years, the average mean age has grown by
about 6 years to 42.2 years (source: Statistics Austria database).

Results from the Human Development Report (UNDP, 2017: 2) indicate that Austria
displays a ‘very high human development category’ (with a score of 0.893), ranking it at 24"
place out of 188 countries. The Austrian HDI (Human Development Index) is above average
for all countries in the ‘very high development group’ and also above the average of OECD
countries (ibid.: 4). Made up of basically three dimensions (a long and healthy life, access to
knowledge and a decent standard of living), the UNDP report shows that Austria’s life
expectancy at birth grew by 6.1 years between 1990 and 2015, mean years of schooling
increased by 2.7 years and the GNI (Gross National Income) per capita increased by about
40%.

According to Statistics Austria (based on the Labour Force Survey), unemployment rates
are currently dropping. In 2017, the workforce consisted of 4.261 million employed persons
and 247,900 unemployed persons. This results in an unemployment rate of 5.5% in 2017,
compared to 6.0% the previous year. In the same time period, the number of gainfully
employed persons grew by 49,700 persons. From the gender perspective, dropping
unemployment rates refer to both men and women (-0.6% for both genders in comparison to
2016).

Regarding the structure of the population in terms of religion, the only available official
data source is the Census 2001, which contained a question about the individual religious
denomination. Back then, 74% of the Austrian population were Roman Catholic, 5%
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Protestant, 4% Muslim and 12% of the population stated that they did not belong to any
religious denomination. According to a study that took the data of the Census 2001 as a basis
for projections (Goujon, Jurasszovich and Potancokova, 2017), this distribution has changed
in the past 15 years. The group that has grown the most is the one with no religious
denomination from 12% to 17%. The share of Roman Catholics has shrunk from 74% to 64%,
while the share of Muslims has doubled from 4% to 8%.

The official language in Austria is German. Nevertheless, there are several languages that
are officially recognized as minority languages next to German on the municipal level, namely
Hungarian and Burgenland Croatian (in some municipalities in Austria’s most eastern federal
province Burgenland) and Slovenian (in some municipalities of Carinthia). These regulations
are based on the protection of minority rights and go back to the Austrian State Treaty of 1955.
Most languages spoken by more recent immigrants and pertinent to much larger groups like
Turkish are not subject to the protection of minority rights.

Since 1945, Austria has been a federal, representative democratic republic. Its federal
character derives from a division of legislative, executive and judicial powers between the
federal level, called Bund, and the nine provinces that are called Ldnder. Since Austria’s
accession to the EU in 1995, certain competences have been delegated to the supranational
level. The system of government is characterized by a mix of presidential and parliamentary
elements, whereby the former is rather weakly pronounced, which leads to it being classified
as semi-presidentialism. The parliament has two chambers, the National Council with 183
seats and the Federal Council that assembles delegates from the provinces. The formation of
the federal government has historically been rather atypical for a parliamentary system, as
Austria displays a longstanding tradition of grand coalitions between the social democrats
(Sozialdemokratische Partei Osterreichs — SPO) and the conservatives (Osterreichische
Volkspartei — OVP) (Pelinka & Rosenberger, 2007). A reason for this is the political culture
characteristic of consociational democracies. In the case of Austria, the broad involvement of
(non-winning) political minorities strongly evolved around the conflictual experiences of the
First Republic (1918-1934) and the aim of conciliation of the class cleavage between capital
and labour. It is also in this context that Austrian Corporatism emerged with a continuously
high degree of coordination between business and labour stakeholders as well as
institutionalized bargaining practices (Pernicka & Helfer, 2015).

Since December 2017, the government consists of a coalition between the conservative
OVP and the right-wing Freedom Party of Austria (FPO). This political constellation is quite
the exception and supports arguments for an erosion of consociational democratic patterns
that were initially raised during the first OVP-FPO coalition in 2000. With the fading of the class
cleavage, new political issues have moved to the top of the political agenda, most notably
matters of immigration and internal security. This has been accompanied by a political culture
of conflict and a retreat from grand coalitions. Surveys relating to the latest national elections
(SORA/ISA, 2017) suggest a very high political salience of the topics of immigration and
asylum and their positive effect on parties on the conservative to right-wing political spectrum.
Political parties currently represented in the National Council are the conservative Austrian
People’s Party (OVP) with 62 seats, the Social Democratic Party of Austria (SPO) with 52
seats, the right-wing Freedom Party of Austria (FPO) with 51 seats, the liberal New Austria
and Liberal Forum (NEOS) with 10 seats, and the left-wing List Peter Pilz (PILZ) with 8 seats.
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3 The constitutional organization of the state and
constitutional principles on immigration and asylum

3.1 The constitutional framework and the principle of asylum

The legal system of Austria has five fundamental principles enshrined in its constitutional
framework*: the democratic, republican, federal, constitutional and liberal principle. The first
three principles are explicitly stated within respective articles of the Austrian Federal
Constitutional Law, whereas the latter two are the results of interpretation of the entirety of
constitutional laws. While constitutional laws can be amended by a two-third majority in the
National Council of the parliament, the abolishment or modification of laws reflecting the
fundamental principles requires an additional national referendum. They are largely
considered to be placed even above EU law in the Austrian legal hierarchy.

Figure 2: The hierarchical structure of legal order in Austria

Fundamental constitutional principles
Primary and secondary European Union law
Constitutional law
Federal and provincial law
Federal decree
Verdict, decision, contract

Source: own design.

According to these principles, Austria is a parliamentary democracy (democratic principle)
where the political will of the people is mainly formulated through representation and the rare
use of instruments of direct democracy. The national government is tied to majorities in the
parliament that are decisive for the president’s decision of appointing a chancellor after
national elections.

In accordance to the constitutional principle, the Republic is founded on a clear separation
of powers. This means that legislative, executive and judicial powers provide the means for a
general rule of law and equality before the law. The equality clause stated in the Basic Law of
the State allows for objectively justifiable unequal treatment between unequal persons,
meaning between citizens and non-citizens. However, the liberal principle constrains political
will in the legislative branch at the level of fundamental and human rights. Those rights were
first established under the Geneva Convention, which has been in effect since 1955, as well
as under the protocols relating to the status of refugees that came into force in 1973. The
second legal source of human rights is the European Convention on Human Rights (ECHR)
provided by the Council of Europe since 1958. Since 1964, the ECHR is ranked as a ...]

4 The Austrian constitution does not consist of a single constitutional charter, but of a range of
constitutional laws. Two of the historically most central laws are the Federal Constitutional Law (B-
VG) that was re-adopted in 1945 in its version of 1929, and the Basic Law of the State on the General
Rights of Citizens of 1867 that was ranked as a constitutional law by means of Art. 149, Section 1,
B-VG. There is a series of other laws that were adopted as constitutional laws through two-third
majority in the National Council.
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directly applicable federal constitutional law in Austria and is therefore formally fully equivalent
to the original catalogue of fundamental rights in the Austrian Federal Constitution, the Basic
Law of the State on the General Rights of Citizens taken from the 1867 monarchical
constitution’ (Ohlinger, 1990: 286). Accordingly, although the right to asylum is not explicitly
stated in the centrepiece of the Austrian constitutional framework, namely the Federal
Constitutional Law, the ECHR as its legal source is in fact ranked as a constitutional law. A
third source of fundamental rights is the Charter of Fundamental Human Rights of the
European Union. Since it became applicable in 2009, it has not only been coequal to EU
primary law but has also been ruled by the Austrian Constitutional Court in 2012 as part of the
criteria norms for assessing the constitutional conformity of Austrian law (VIGH-
Presseinformation, 2012a).

Finally, in the realm of politics, it is particularly the president who upholds norms and
values enshrined in the constitution. He is directly elected as the head of state (republican
principle) with extensive competences but also with a tradition of restraint in every-day politics.
Also, while he (or she) does generally not have any competences explicitly relating to asylum
or immigration, the president is a high moral figure representing the state and can become
especially relevant for topics related to human rights.

3.2 Decentralization: Tiers of government and their competences

In accordance with the federal principle, legislative, executive and judicial powers are shared
between the federal level and the provincial level. The Austrian provinces (Ldnder) of
Burgenland, Carinthia, Lower Austria, Salzburg, Styria, Tyrol, Upper Austria, Vienna, and
Vorarlberg participate in the legislative branch in two ways: On the one hand they represent
the second and rather weak chamber of the parliament, namely the Federal Council; on the
other hand they act in terms of a provincial government that is formed through provincial
parliamentary elections. A third tier of government consists of the municipalities, which are
called Gemeinden. The characterization of Austria as a federal state with a high level of
centralization becomes particularly evident when considering the division of competences in
the realms of immigration and asylum (see Table 6).
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Table 6: Division of important competences in sectors relevant to immigration and asylum

Federation Provinces Municipalities

Status of foreigners (L/EX)™"

Legal status Control of entry, residence and

Entrance withdrawal of aliens from national o

Residence territory (L/EX) Naturalisation procedure (EX) -
Return

Asylum procedure and decision (L/EX)

Naturalisation law (L)

Accommodation as a condition for Regional planning and building Execution of building
entrance and residence (L) laws (L) laws (EX)
Accommodation Accommodation under Basic
Reception Accommodation in Initial Reception Welfare Support during Non-discrimination of
Centres or Distribution Centres during substantive asylum procedure foreigners in the
admissibility procedure in asylum (quota for each province provision of humane
system (L/EX) according to number of accommodation (EX)

inhabitants) (EX)

Pension, health and unemployment

insurance depending on legal status and  pgrts of the health sector (EX), Execution of provincial
Social insurance employment (L/partly EX) social housing sector, small child  legislation via
Social aid care, social aid: Needs-Based municipality or district
Universal services: family support, child Minimum Benefit (L/partly EX) authorities (EX)

care allowances

Authorization for employment and as a

condition for entrance and stay (L) _
Only consultative function on

Setting of quotas for aliens and quotas for provinces (L)

execution via Public Employment

Service (AMS) (EX)

Employment

Source: Based on BuBjager, 2007; Sozialministerium, 2016. Note (1): L = Legislation, EX = Execution.

Whereas the federal level is (almost) exclusively responsible for matters of legal status
and the related issues of entrance, withdrawal and return, the first two tiers of government
share competences in the realm of reception within the asylum system. The federal level is
only responsible for accommodation and social aid during the admissibility procedure. The
provinces, on the other hand, provide Basic Welfare Support® for official asylum applicants
during the substantive procedure (see Chapter 5). They are also responsible for social aid
services such as the Needs-Based Minimum Benefit, a service for persons without reasonable
subsistence that becomes relevant upon the acquisition of a title.

The 2,098 municipalities have no formal competences in migration-related areas.
However, they hold competences regarding the execution of building and space planning,

5 Basic Welfare Support is a social aid system for aliens in need of help and protection (most notably
asylum applicants) which covers accommodation, food and clothing, health insurance, and partly
spending money.
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which allow them to have a de facto impact on the urban distribution of migrants and the
accommodation of asylum applicants (Rosenberger & Haselbacher, 2016: 402).

3.3 Judiciary and constitutional case-law on asylum

The Austrian judiciary is commonly divided into the subsystems of public, private and criminal
law. While the Supreme Court of Justice (OGH) presents the highest national body in criminal
and private proceedings, the Constitutional Court (VIGH) is the final instance of the public and
constitutional law (see Figure 3). The Federal Administrative Court (BVwWG) is of particular
relevance for matters of immigration and asylum and functions as an appellate body in
administrative procedures such as those concerning international protection. The BVwG was
created in 2012 and has since replaced the Asylum Court and other specialized administrative
entities. Revisions can be enacted by the VIGH but also by the Administrative High Court
(VwGH) against the decisions of the BVwG in light of contradicting or missing decisions from
higher instances or open legal questions.

Aside from its function as an appellate body, the VIGH also has the power to set up judicial
reviews on the constitutionality of legislative acts. Historically speaking, its activities in the
political realms of immigration and asylum have grown since the early 1990s, when questions
of the temporality of residences became relevant, migration matters institutionally switched
from the social to the interior ministry and the gates of the asylum system gained importance
(Baubdck & Perchinig, 2006: 732p.) In the following decades, the political will of rendering
access more restrictive and asylum procedures more efficient (see Chapter 4) has accordingly
clashed with human rights provisions embedded in the constitution.

Figure 3: Overview of Austrian judiciary
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Regarding the acceleration of asylum procedures, the VfGH has repeatedly ruled in favour
of effective legal remedies and longer appeal periods. As early as 1995, it stated ‘that the de
facto possibility of return cannot substitute effective legal protection’ (translated from German;
ViSIg 17.340/2004; cited in Ludwig-Boltzmann-Institut, 2016: 6), after provisions on a general
omission of suspensory effects of appeals had been introduced. However, it argued that a
shortened suspensory period is constitutional in the case of second-time applicants because
in this case the asylum law held provisions for an examination of refoulement protection prior
to cutting guarantees.

Similarly, in October 2017, the VfGH found itself for the third time in two years faced with
provisions on the appeal period for decisions concerning international protection at first
instance that are associated with residence terminating measures. It annulled the federal
government’s two-week provision and stressed the relevance of legal remedy that stood in
contrast to the BVwG, which had arguably been inefficient with its proceedings. Accordingly,
the BFA Procedures Act had to be repaired after the VIGH had already invalidated a general
two-week appeal provision in 2016 (VIGH-Presseinformation, 2017a).

The most comprehensive legal intervention of the VfGH occurred in 2004, after the first
conservative/right-wing coalition government had introduced restrictions for appeal to
administrative decisions, immediate expulsion of asylum applicants and increased possibilities
for detention (Kotschy, 2006: 689). The VfGH invalidated a major part of the new provisions
as they violated a number of fundamental rights such as the right to an effective remedy (new
facts and evidence were not allowed in the second instance), physical and mental integrity
(immediate enforceability of decisions), liberty (detention upon missing interviews and follow-
up applications), family life and property (confiscation of clothing and personal belongings)
(Kotschy, 2006). According to Kotschy (2006: 693) the central rationale behind the judgment
was balancing the interests of asylum applicants as a vulnerable group of applicants on the
one hand and the state and its security concerns on the other.

Since 2011, the VfGH has largely ruled in favour of individual rights. This concerns, for
example, family reunification in asylum procedures, where it decided that the notion of family
members in terms of the ECHR does not have to be congruent with that of the Settlement and
Residence Act. Also, it ruled in 2014 and 2015 that the right to respect for private and family
life needs to be considered during the family asylum procedure (Lukits, 2016b: 59).

With regard to procedural guarantees, the VIGH (G 151/2014) annulled increasingly
restrictive provisions on appeal during detention due to a lack of clarity as to where legal
remedy has to be lodged (VfGH-Presseinformation, 2015). In 2016, it found that a legal
differentiation between mere consultative work of legal counsellors during appeals on the one
hand and representation during appeals to return decisions or decisions terminating residence
on the other hand discriminates between aliens and is objectively unfounded (VfGH 9.3.2016
G447-449/2015). Legal counsellors may thus represent their clients upon demand at any
appeal (Kriwanek & Tuma, 2016).

Finally, concerning the entry and withdrawal from territory the VfGH invalidated minimum
sanctions (1,000 EUR) for unlawful entry to territory (VfGH 9.3.2011 G 53/2010) as not
sufficiently differentiated and also annulled the termination of procedures for settlement
permits of persons who had to leave the country as it was violating the constitutional principle
(VfGH 20.2.2011 G 201/2010) (VfGH-Presseinformation, 2011). Likewise, in 2012, a provision
of the Aliens Police Act that had blocked authorities to reverse entry bans upon the termination
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of relevant grounds was declared unconstitutional (VfGH 3.12.2012 G74/2012) (VIGH-
Presseinformation, 2012b).
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4 The relevant legislative and institutional framework in

the fields of migration and asylum

4.1 State actors

At the highest institutional level, matters of asylum, immigration and integration are subject to
the portfolios of three major ministries (see Figure 4.):

The Federal Ministry of the Interior (BM.): It covers matters related to federal borders,
immigration and emigration, return, citizenship as well as asylum. The BFA works as
a subordinated agency that carries out first instance procedures on asylum and issues
residence titles as well as return decisions (EMN, 2015: 85).

The Federal Ministry for Europe, Integration and Foreign Affairs (BMEIA): It is
responsible for visa issuance, which is linked to the diplomatic authorities abroad, as
well as (development) cooperation with third states and the UNHCR. Since 2014, the
BMEIA is officially responsible for the integration agenda. It largely finances the OIF
(Austrian Integration Fund) as an organization that manages integration projects and
regularly produces evaluation papers (EMN, 2015: 85).

The Federal Ministry of Labour, Social Affairs, Health and Consumer Protection
(BMASK): It determines criteria and quotas for work permits. The AMS as a subor-
dinated administrative body for labour market matters executes the permissions,
performs consultative work and provides qualification courses (EMN, 2015: 85).

Figure 4: National institutions involved in immigration and asylum

Federal Ministry for Federal Ministry of the Federal Ministry of
Interior Labour, Social Affairs,
Health, Consumer

(BM.) Protection (BMASK)

Europe, Integration
and Foreign Affairs
(BMEIA)

\ Decentralized
Federal Office for executive authorities

Immigration and Public Employment for social services,
Asylum (BFA) Service (AMS) citizenship, residence
titles

Austrian Integration
Fund (OIF)

Appellate bodies:
Federal Admin. Court,
Admin. High Court,
Constitut. Court

Source: Figure based on institutional chart by EMN, 2015: 85.

Major institutional rearrangements have been in place since 2011, when a State
Secretariat for Integration was created. This brought about a shift of this policy field from the
interior ministry to the exterior ministry, where it was fully incorporated in 2014. Like
immigration and asylum matters as a whole, this matter remained in the hands of the OVP,
which for almost two decades has dominated the interior and the exterior ministry, whereas
the SPO was entrusted with social affairs. This has changed only recently, when the OVP
entered into a coalition with the political competitor FPO, which had a strong political
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ownership of these topics during its time in the opposition and during elections. Since
December 2017, an independent candidate recruited by the FPO constitutes the exterior
minister, while two long-serving FPO politicians are interior and social ministers.

Apart from political personnel, it is important to, firstly, highlight the Austrian Ombudsman
Board as a control authority for public administration including an expert commission on the
protection and promotion of human rights (Volksanwaltschaft, 2017). Secondly, academic
expertise was institutionalized in recent years with the creation of the Independent Expert
Council for Integration in 2010 within the BMEIA and the Migration Council for Austria created
within the BM.l in 2014. These two councils were recruited by the respective institutional
authorities and are assigned to produce annual reports evaluating the status quo and giving
advice for future actions.

Furthermore, in 2015, the Austrian government installed two Refugee Coordinators as
part of an ad hoc crisis management. An immediate jump in the number of people seeking
asylum or travelling through Austria exceeded the reception capacities and urged authorities
to create these posts (Profil, 2016). Up until late 2016, they were responsible for organizing
accommodation for refugees through a coordination network of diverse actors such as federal,
provincial and municipal authorities, economic actors and NGOs. Especially the latter play a
crucial role within the fields of asylum and immigration, which is why we will briefly zoom in on
their activities in the Austrian asylum system.

4.2 Non-governmental and civil society actors

NGOs are engaged both as legally associated partners of state authorities but also as
independent actors who work in favour of refugees’ and immigrants’ rights beyond legal
provisions. Historically speaking, they have emerged from a Christian social environment (for
example: Caritas, Diakonie) on the one hand and social democratic organizations as well as
new social movements on the other (for example: Volkshilfe, Asyl in Not, SOS
Menschenrechte) (Langthaler & Trauner, 2009: 456). Their engagement has not only been
tied to institutional needs since the 1990s, but is also linked to the rise of broad civil society
concerns, which peaked in 1999 with the deportation death case of Marcus Omofuma, the
Refugee Protest Camp Vienna in 2012 as well as diverse initiatives during the summer of
2015.

Today, NGOs engage in numerous fields of activity such as consultative work within
asylum procedures, the provision of certain basic welfare services for applicants as well as
integration and voluntary return programmes (Langthaler & Trauner, 2009: 452).

Regarding the recruitment of legal advisory staff for applicants to international protection,
two NGOs are of particular relevance as they are assigned by the federal government for
counselling: Verein Menschenrechte Osterreich (VMO) and Diakonie Fliichtlingsdienst
(together with Volkshilfe Oberdsterreich).

Concerning care services, NGOs have experienced a profound institutional involvement
in the provision of accommodation and social workers. This has particularly been performed
by certain divisions of Caritas and Diakonie-Flichtlingsdienst. In this context, NGOs act as
‘operative partners of the provinces for the performance of care tasks’ (Langthaler & Trauner,
2009: 460). They cooperate by means of service contracts with the provinces and are
accordingly tied to legal provisions regarding the scope of activities covered by public finance.
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Public financing is generally provided for the accommodation of asylum applicants, whereas
for counselling tasks, care services and integration programmes they receive funding from the
European Refugee Fund and are only co-financed by the interior ministry (Langthaler &
Trauner, 2009: 457).

However, in some areas Langthaler and Trauner (2009: 464) have noted a loss of
importance of charitable NGOs to the benefit of private social service contractors such as
European Home Care and VMO. Recent announcements of the federal government, on the
other hand, have expressed the wish to push back NGOs in order to benefit centralized state
agencies (Profil, 2018).

4.3 National immigration and asylum law: pillars, principles and
evolution

The first pillar of Austrian immigration and asylum law encompasses the realm of regular
migration. The Settlement and Residence Act (NAG) (100/2005) as a general national law
governs legal residence permits and accordingly provides for an active management of certain
types of immigration. Aside from the documentation of EU internal mobility, the NAG
formulates the conditions of permission, rejection and withdrawal of residence titles, arguably
matters of a stay longer than six months. Whereas the term ‘residence’ refers to the aim of
finding a residency for more than six months, relocating the centre of life interests or taking on
a long-term job, ‘settlement’ addresses a form of immigration that can solidify and allows for
family reunification (Feik, 2016: 173). This distinction is characteristic of Austrian immigration
law (EMN, 2015).

The second pillar governs the entrance to federal territory, the grounds for rejection as
well as the issuance of residence terminating measures, return, toleration and the issuance of
documents for foreigners (Feik, 2016: 156). The most important laws are the Aliens Police Act
(FPG) (100/2005) and the Border Control Act (GrekoG) (435/1996), which is informed by the
Schengen provisions.

The third pillar covers the realm of asylum. Next to national law, this area consists of a
complex layering of primary law in terms of the EU Charter of Fundamental Rights, EU
secondary law as well as further national law. The Asylum Act (AsylG) (100/2005) governs
obligations stipulated in the Geneva Convention and under European Union law. It holds
provisions for asylum applicants and beneficiaries of international protection with regard to
entry, identification and qualification while the BFA Proceeding-Act (BFA-VG) covers
procedural aspects (Réssl & Frihwirth, 2016).

Immigration- and asylum-related legislation has experienced a particular boost in quantity
since the early 1990s. This also led to a constant transformation in the structure of laws. For
example, the Aliens Act was created in 1992 as a follow-up to the former Aliens Police Act
and merged together with the Residence Act in 1997 — only to be separated again into the
Foreign Police Act (FPG) and Settlement and Residence Act (NAG), which form the legal
basis of current provisions since 2005. In addition to that, laws often entail only formal
structures and procedures, whereas national regulations from the respective ministries
provide details for the implementation (EMN, 2015: 21).

During the 1990s and early 2000s, the paradigm of Austrian asylum and immigration
policies was restricting access through the asylum system while disengaging from a proactive
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migration management after decades of ‘guest worker’ politics (Baubdck & Perchinig, 2006).
Regarding asylum, the goal was to increase efficiency, such as with safe third country
provisions and the abolishment of in-country applications to visas in 1992, the introduction of
accelerated asylum procedures for ‘evidently unfounded’ applications in 2005 or a shortening
of appeal periods in 2009. On the other hand, liberalizations concern, for example, the
solidification of residence with increasing time spent in Austria. This principle is embedded in
the Aliens Act of 1997 and aimed at integrating the prevalent foreign population (Baubéck &
Perchinig, 2006: 734). Also, following a ruling of the VfGH (G 246, 247/07), an instrument for
the regularization of persons with an irregular or precarious status was created in 2009¢. The
humanitarian right to stay allows persons that can de facto not be returned to apply for a
residence permit (Chapter 5) (Demokratiezentrum-Wien, 2015). Regarding labour migration,
the introduction of seasonal work permits through the Aliens Act (FrG) (75/1997) was the only
major innovation next to general restrictions to the mere immigration of key labour forces such
as academics.

2011 marked a turning point in national labour migration management. Following the EU
directive 2009/50/EC, Austria transposed provisions on the immigration of highly qualified
labour through a new quota system and criteria catalogue for the so-called ‘Red-White-Red
Card’. This provision was further extended in 2013 by the possibility to apply for the card
abroad under a point-based criteria system.

Regarding the realm of asylum and its procedural dimension, Austrian lawmakers
particularly increased security concerns over the internal dealing with asylum applicants since
2011. While the 2009 reform contained obligations for applicants to international protection to
reside within the district of their Initial Reception Centres during the admissibility procedure
(Rdssel & Fruhwirth, 2016), according provisions were extended to persons with return
decisions. The 2017 Aliens Law Amendment Act (145/2017) further expanded this logic to
asylum applicants in the substantive procedure who are currently obliged to reside within the
province of their Basic Welfare Support system (Knapp, 2017). This was mainly implemented
in order to avoid secondary movements from rural to urban areas and from one social aid
system to another. Since 2017, persons in the admissibility procedure can furthermore be
ordered to remain not only within their municipality but within a given accommodation facility.
This applies, for example, to persons arriving from safe third countries and to second-time
applicants (Biffl, 2017: 7).

Following the 2015 Aliens Law Amendment Act (70/2015), the admissibility procedure was
locally shifted from the initial reception centre to the Federal Office for Immigration and Asylum
(BFA) and fast track procedures with a maximum decision period of 5 months were legally
anchored for certain groups of applicants (Réssel & Frihwirth, 2016). The same aliens law
amendment contained provisions for the creation of annual country reports (for the top 5
countries of origin by holders of international protection), which form the basis for reviewing
asylum cases.

6 Prior to the amendment act of 2009, the granting of a residence title on humanitarian grounds only
existed in terms of a non-binding right based on clemency. In 2008, the VIGH (G 246, 247/07) found
that old provisions where illicit. Persons whose residence could not be terminated due to Art. 8
ECHR had been living as illegalized immigrants in a legal black hole. Consequently the federal
government was urged to create residence permits that could be claimed on humanitarian grounds,
namely if a person displays strong private and family ties within the federal territory.
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Liberalizations in this area were introduced, for example, following the EU directive on
return 2008/115/EC, when free legal consultation was extended in asylum and return
proceedings in 2011 as well as with the expansion of legal advice before the VWGH in 2015
(EMN, 2015: 23pp). In 2013, a new institutional structure of asylum was created. The
establishment of the BFA and the incorporation of the Asylum Court into the newly founded
BVwG re-opened the legal channels to the VWGH (Rdéssel & Frihwirth, 2016).

With regard to the material dimension of asylum, the most important change occurred with
the 2016 Amendment Act (24/2016) modifying the AsylG, the FPG and BFA-VG as a direct
legislative response to the perceived crisis. The protection and thus residence period for
beneficiaries of asylum was limited to three years, downgrading the status to the minimum
limit stipulated in the EU Qualification Directive 2011/95/EU. In addition, time limits were
introduced for family reunification, within which beneficiaries of subsidiary protection can bring
their family members into the country after three years and recognized refugees within the first
three months upon acquiring a title (OIF, 2016). Eventually, legal provisions were created that
allow for a governing via an emergency decree, when the annual upper limit of asylum
applicants is exhausted (Hilpold, 2017)’. It allows authorities to suspend the processing of
further applications. However, this mechanism has not entered into force as of early 2018.

By 2017, political discourse on immigration and asylum in Austria was tightly associated
with matters of internal security and identity (Rheindorf & Wodak, 2017). This is mirrored by
the legal reform package on integration and anti-face-covering (IntG, AGesVG, [JG), which
stipulates compulsory civic integration programs for beneficiaries of international protection as
well as a ban of face veiling clothes in public. The Aliens Law Amendment Act 2017,
furthermore, tightened provisions on detention (as had already been done in 2011 and 2015)
with detention periods for adults of up to 18 months.

4.4 Sub-national legislation in conflict with national legislation

In recent years, the reception and accommodation of asylum applicants within the federal
Austrian territory has been a central site of political contestation. The conflict between federal
and provincial actors peaked in 2015, when application numbers rose sharply. Following the
2004 agreement on Basic Welfare Support, provinces are required to take on asylum
applicants according to a quota (in relation to the size of population). However, some
provinces and municipalities were not willing to provide accommodation facilities or
encountered public resistance. Following disputes with the federal government, the latter

7 The 2016 Amendment Act (24/2016) introduced changes to the AsylG (Section 5 §36 and §41),
thereby attaching the admission of newly arriving persons into the asylum procedure to the warranty
of public order. The evaluation of the public order is conducted with regard to the number of
foreigners applying for international protection, and the public systems that might be curtailed in their
functioning. Therefore, the federal government publishes a yearly annual upper limit figure (37,500
applicants in 2016). Upon the exhaustion of this limit, the federal government after consultation of
the main committee of the National Council may govern via an ordinance for up to 18 months. This
mechanism has not been activated as of April 2018, given the fact that application figures remained
under the stipulated limits. However, the provision has been subject to heavy criticism of legal
experts who doubt the legitimacy of a security based argument against obligations deriving from the
Geneva Convention (Hilpold, 2017: 76-77). Representatives of the federal government have pointed
out a possible implementation via the installation of waiting zones (ORF, 2016).
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adopted a constitutional law, namely the Federal Constitutional Act for the Accommodation
and Distribution of Foreigners in Need of Help and Protection (120/2015). It allows the federal
government to run its own accommodation facilities in federal public buildings, even against
the will of provincial and municipal authorities (Maller & Rosenberger, 2017: 119p.).

The matter of a social aid service, namely the Needs-Based Minimum Benefit as a
provincial competence, has also been subject to several political and jurisdictional conflicts
between the federal or constitutional level and the respective provinces. Between 2010 and
2016, an agreement of the federal government and the provinces on common standards in
central areas of social aid provided a stronger harmonization regarding minimum allowances
and personal asset limits, to name a few. However, since the beginning of 2017, the provinces
are able to freely act upon their own legislation, as previous negotiations on a new agreement
failed. Political tensions emerged particularly between the SPO-led social ministry on the
federal level and OVP-led provinces that aimed for more restrictive provisions (Salzburger
Nachrichten, 2016). The most restrictive provisions were introduced in Upper Austria, Lower
Austria and in Burgenland, where allowances were cut and upper household limits and the
provision of aid were determined by the duration of residence. In Lower Austria, beneficiaries
of subsidiary protection were excluded from the full service of Needs-Based Minimum Benefit.
Following a complaint of a person based in this province, the VIGH (E 3297/2016) ruled in
2017 that this discrimination is lawful by pointing out the temporary character of the title in
comparison to asylum (VfGH-Presseinformation, 2017b). However, in a 2018 ruling, the VI GH
(G 136/2017) annulled provisions that stipulated upper household limits and generally
attached services to the length of residence (VIGH-Presseinformation, 2018)8. Furthermore,
the western provinces of Tyrol and Vorarlberg cut allowances and introduced special
provisions for persons who share flats. The remaining provinces introduced only moderate
changes that mainly tied allowances to the completion of integration courses (Wiener-Zeitung,
2017).

A third site of conflict concerns civic integration programmes and the question of whether
asylum applicants should be allowed to engage. Diverging objectives are particularly evident
in the case of the province of Vienna. Against the federal point of view (of the BMEIA) that
integration measures should generally only be considered for beneficiaries of international
protection, Viennese authorities (FSW and MA17) installed an operative system of integration
courses for persons with an ongoing procedure. These encompass German courses,
workshops and information classes on different topics (Start Wien) and cooperation with the
Public Employment Service.

8  With regard to the VIGH ruling E 3287/2016 relating to the case of an Iraqi national, the judges found
that differences in the legal status of holders of subsidiary protection and beneficiaries of asylum are
in fact sufficient to justify an objective discrimination when it comes to social services. Yet, the judges
pointed out the necessity of complying with Art. 3 of the ECHR in assessing the level of services
(VIGH-Presseinformation, 2017b). Regarding the VfGH ruling G 136/2017, the decision is argued
as follows: ‘The system [Deckelung, Anm.] that has been created with § 11b NO MSG does not
conduct an averaging, but rather prevents considerations of a concrete need of persons living in a
household. Therefore the system of Needs-Based Minimum Income fails to fulfil its purpose, namely
the prevention and countering of social hardship of persons in need of help’ (own translation from
German; VfGH 7.3.2018 G 136/2017; cited in: VIGH-Presseinformation, 2018).
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4.5 Policy plans and roadmaps

Recent policy plans on the federal level have been put forth in a ‘50-Points-Integration Plan’
that was developed by the BMEIA and the Expert Commission in an immediate response to
the summer of 2015. Some of the proposed measures in the realms of education and
language, intercultural dialogue, regional living environment and labour skills (BMEIA, 2015)
have already found consideration in the aforementioned 2017 legislation.

Another, more recent roadmap on immigration, asylum and integration was laid down in
December 2017 in the last government program (2018 — 2022) by the coalition partners of the
OVP and the FPO (Bundeskanzleramt, 2017). In the chapter on ‘order and security’ (pp. 32-
33), it defines goals such as a recodification of immigration and asylum law or the promotion
of ideas during the Austrian EU Council Presidency in the second half of 2018. Central issues
are the protection of EU external borders described as a condition for returning to Schengen
provisions, making asylum procedures more efficient by screening communication devices in
order to investigate travel routes and cutting legal remedies before the VWGH in certain cases.
Under ‘social matters’ (p. 118) the program stipulates a reduction of financial transfers for
persons granted asylum or subsidiary protection to a monthly 365 EUR plus a 155 EUR
integration bonus upon the engagement in integration courses (but also sanctions upon
disregard), despite this being a provincial competence.

Finally, the program refers to the ‘migration crisis of 2015’ and argues for the creation of
a legal framework that allows for specific arrangement competences and information
obligations between tiers of government in the context of future crisis management
(Bundeskanzleramt, 2017: 35).
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5 The legal status of foreighers

5.1 Regular migration

Legal entrance into the federal territory of Austria generally requires a valid passport and visa.
Groups that are exempted form visa obligations are stipulated in the Foreign Police Act (FPQG)
(100/2005) and encompass EEA citizens, third country nationals with a settlement in the
Schengen Area, citizens of third countries holding bilateral agreements with Austria and
beneficiaries of international protection (EMN, 2015: 29).

The first two types of visa are governed by the EU Visa Code Regulation (2009/810/EC)
and the Schengen Borders Code (2006/562/EC). Visa A grants holders airport transit and Visa
C permits for short stays of up to three months. The third type, Visa D, is a national long-stay
visa allowing for a stay of up to six months. As laid down in the FPG, it can be issued for the
purpose of a stay beyond three months, in exceptional humanitarian cases, for job-seeking,
the attribution of residence permits or the purpose of family reunification under asylum law.
Unless attached to the asylum system, applying for Visa D requires health insurance that
covers at least 30,000 EUR, proof of financial resources and in case of no application for
residence in Austria proof of employment and residence in the country of origin (EMN, 2015:
29p). Since the 2017 Aliens Law Amendment Act (145/2017), special provisions are in place
allowing for a stay of up to 12 months with Visa D, primarily in cases of attending courses in
Austria or for bridging periods until a residence permit is granted which was applied for prior
to entry (§ 2 Section 2 NAG 2005). Seasonal workers may also receive a Visa D for a period
of nine months and even extend it from within Austria in particular cases.

Applications to any kind of residence permit generally need to be lodged outside of Austria
at a responsible embassy or consulate, only renewals of already received titles can be
conducted in Austria. Likewise, the approval of an application does not allow for immediate
entry, but first requires a granting of a Visa D.

Types of residence permits

Aliens who want to reside or settle in Austria beyond periods and matters provided under the
aforementioned visa system need to apply for a residence permit. Different types of permits
are issued for different purposes, whereby a general distinction is made between applicants
who intend to relocate their centre of main life interests and aim at permanently settling in
Austria and those who want to temporarily reside in the country for a specific occupation
(category ‘Temporary Residence Permit’ in Table 7) (EMN, 2015: 32).
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Table 7: Residence titles of third country nationals in Austria

Residence permit type Entitlements

Red-White-Red Card temporary settlement with restricted access to
the labour market, for one year

Red-White-Red Card Plus temporary settlement with unrestricted access to
the labour market, for three years

EU Blue Card temporary settlement with restricted access to
the labour market, for two years

Settlement Permit temporary settlement with restricted access to
the labour market, for a maximum of three years

Settlement Permit without Employment temporary settlement without employment
possibilities, for a maximum of three years

Settlement Permit Dependant temporary settlement without access to the
labour market, for a maximum of three years

Permanent Residence EU permanent settlement with unrestricted access
to the labour market, for five years

Family Member® family members of Austrian nationals, for a
maximum of three years, with the possibility of
subsequently obtaining the residence title
Permanent Residence EU

Temporary Residence Permit temporary residence for a specific purpose;
several subcategories, issued for one year, this
includes the Residence Permit Plus and
Residence Permit for Individual Protection,
which can be issued based on humanitarian
grounds

Source: own compilation, based on EMN (2015, p.32, Table 4).

Conditions for granting a residence permit

General conditions for any type of residence title are stipulated under §11-13 of the Settlement
and Residence Act (NAG) (100/2005) and encompass the necessity to find adequate
accommodation in advance, have health insurance that covers all major risks and provide
evidence for sufficient financial resources (in order to be independent from social aid services),
to name a few. Persons aiming at long-term settlement also have to show proof of German
language skills at the level of A1. General grounds for refusal are entry bans, return decisions
within an EEA member state as well as convictions on previous illegal entry (EMN, 2015: 35).

Austrian legislators have also been pursuing the establishment of a quota system since
the early 1990s as an additional condition for entry. While quotas were abolished for highly
qualified third country nationals in 2011, the federal government continues to set up annual

9 Family members in terms of the NAG are defined as marital partners who are at least 21 years old
and their underage children. The definition of family according to the AsylG does not require a certain
age, but merely that the partners were married prior to entry.
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quotas for certain types of family reunification, holders of a Settlement Permit Dependant
applying for a Red-White-Red Card Plus and mid-to-low qualified persons who apply for a
Permanent Residence EU in order to pursue employment (EMN, 2015: 35). The federal quota
for 2018 encompasses 6,120 open slots, 4,000 of which are reserved for seasonal workers
(Kurier.at, 2018).

The NAG stipulates legal remedies against negative decisions on applications or the
renewal of applications before the High Administrative Court (EMN, 2015: 40).

Rights and duties upon granting a status

Persons who are granted a residence or settlement title can legally reside within the entire
federal territory for the time of validity of their status. A renewal can be undertaken at internal
authorities at the earliest three months prior to expiry. Immigrants with a long-term stay are
required to fulfil the so-called Integration Agreement within their first two years in Austria.
Stipulated in the NAG, the agreement obliges immigrants to participate in language and civic
integration courses upon the acquisition of a residence permit. The first module encompasses
language courses at the level of A2, while the second module covers the level of B1.

Third country nationals are generally entitled to family reunification within the scope of the
nuclear family, which is defined in terms of spouses, registered partners and unmarried
underage children. The status of those family members is tied to the holder of the Austrian
legal status and its validity (EMN, 2015: 36).

In general, access to the labour market is strongly regulated in Austria. Accordingly, the
Federal Act Governing the Employment of Foreigners (AusIBG) (218/1975) differentiates
between types of residence that entail automatic access, conditioned access and a third
category of persons who are fully excluded from the labour market. The first group are for
example holders of the Red-White-Red Card Plus, the Permanent Residence-EU, or
Residence Permit Plus. Persons with a conditioned access need to apply for a work permit at
the Austrian Public Employment Service (AMS). Those can be persons aiming to conduct
seasonal work, students, holders of a toleration card, or asylum applicants three months after
admission to the asylum procedure. This group undergoes a labour market test, wherein their
immigration situation and the labour market needs are tested, permitting only for work if no
Austrian nationals are available and only in sectors of labour shortage (EMN, 2015: 43).

5.2 Immigration via the asylum system

Upon the arrival of persons who want to seek asylum within the Austrian territory, an
application needs to be lodged at any police authority. As a member of the Schengen Area
with no external borders, Austria generally only has border posts installed at international
airports. However, since September 2015 systematic border controls are being conducted
along certain frontier checkpoints in accordance with Schengen exemption clauses. The first
police authorities that are addressed upon arrival are responsible for immediate registration
(which includes taking fingerprints) while third country nationals are generally de facto
protected from forced return (EMN, 2015: 45). After a first inquiry with an interpreter is
recorded within a maximum of 48 hours in police custody, the documents including a report of
the inquiry are submitted to the Federal Office for Immigration and Asylum (BFA). It is
important to note that only the following prognosis decision about the likeliness of Austrian
responsibility for the respective case marks the formal starting point of any asylum procedure
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(HELPgv, 2018a; BFA, 2018a). Consequently, persons are transferred to a Distribution Centre
or invited to present themselves at one of the two Initial Reception Centres.

Reception conditions during the admissibility procedure

The first phase of the twofold asylum procedure is the admissibility procedure during which
the BFA checks whether Austria is responsible for an asylum case. During the period of this
pending decision (20 days), applying persons carry a green identification card and are obliged
to cooperate at any time. They have no legal residence as such and are merely tolerated
within the territory of their Distribution or Reception Centre’s district. The violation of these
borders is considered an administrative offence that can lead to detention in the most extreme
case (Rdssl & Frihwirth, 2016). During their stay at the reception centre, the persons receive
a medical examination, are provided legal support by an NGO and are protected from a forced
return. This protection generally is not effective for subsequent applications. Those applicants
are not considered for a substantive procedure unless the state of evidence regarding a
person’s persecution has changed.

Unaccompanied minors are accommodated in special facilities or living communities
where they receive 24-hour supervision and social care; in case of doubt they need to undergo
an age test by means of a wristbone x-ray. During the admissibility procedure they are
represented by their legal adviser.

The first interview and the Dublin procedure

The BFA makes its decision based on an interview (with interpreters) about the person’s
personal circumstances, his/her journey to Austria and the reasons for his/her flight. Since
2017, every false testimony in this interview is considered a legal offence. Applications are
only considered admissible if a person was unable to find protection in another safe third
country or if no other EU member state is responsible for the examination (EMN, 2015: 46).

If during the admissibility procedure the BFA finds that any of the criteria or provisions of
the Dublin Il Regulation apply or if biometric data corresponds to that in the EURODAC
database, Austrian authorities enter into a consultative procedure with institutions in the
respective member state (BFA, 2018b). In this procedure, time limits for return requests
become effective: 3 months upon a negative decision of the BFA, 2 months upon a EURODAC
hit and reversely 2 months to reply in regular cases. The person applying for international
protection, on the other hand, has an appeal period of 7 days. He/She can turn to the Federal
Administrative Court (BVwG), which needs to decide within 7 days upon accepting the case.
If the person does not cooperate on his/her return to his/her respective member state, Basic
Welfare Support is reduced by withdrawing, for example, spending money and schooling and
clothing allowances. Once Austrian authorities have received a positive reply from a Dublin
state, the authorities have 6 months to conduct the return. The applicant, on the other hand,
cannot be granted a suspension despite an ongoing appeal. In case of an accepted appeal,
the person can return to Austria with a white card for temporary residence but may not
automatically be accepted for a substantive examination, if there was a mere procedural error
(Knapp, 2016b: 3).

Since 2015, the lawmaker also provides details on legal cases of accelerated procedures
that are referred to as ‘fast track procedures’. In general, these are enforced when a person’s
application is ‘evidently unfounded’, meaning the applicant has arrived from or crossed
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through a safe third country,’® has tried to hide their identity or does not state reasons of
persecution. These cases need to be ruled upon within a maximum of five months, though
negative decisions do not have a suspensory effect (EMN, 2015: 25).

Asylum applicants: Reception conditions and the substantive procedure

In case of a positive outcome in the admissibility procedure, a person is formally recognized
as an asylum applicant with a corresponding white temporary residence card that is valid
during the entire substantive procedure. It grants persons legal residence within the entire
federal territory (EMN, 2015: 52). However, applicants are only allowed to register for a place
of residence within the province that provides their Basic Welfare Support.

Basic Welfare Support is a social aid system for aliens in need of help and protection which
can be provided through cash or in-kind allowances. This means that, aside from asylum
applicants, beneficiaries of international protection are also entitled to this service during the
first four months upon approval. Furthermore, persons with legally binding residence
terminating decisions and persons that can de facto not be returned have a claim to this type
of support until their effective departure. Persons who have private earnings or support are
generally excluded from this service. Basic Welfare Support represents the central pillar of the
asylum reception system and encompasses (according to Koppenberg, 2014: 44-45):

* accommodation which can be provided by NGOs or provincial bodies or through cash
support (120 EUR/month) for individual private rent (special facilities are provided for
unaccompanied minors and care-dependent persons, who receive 2,480 EUR/month),

» clothing and food (three meals per day in organized accommodations or a maximum
of 215 EUR/month for individually accommodated persons),

* health insurance,

» social consultation,

* spending money (40 EUR/month) in the provinces of Vienna, Tyrol, Vorarlberg.

» For children, school attendance is compulsory, regardless of their status.

This list of important basic welfare provisions is based on the legal framework of the 2004
Basic Welfare Support Agreement of the federal government, which finances services that are
implemented on the provincial level. The 60 percent of the budget that are generally derived
from the federal level amounted to a total of 473 Mio. EUR in 2017 and have been
complemented by respective provincial budgets. As of November 2017, 63.356 persons
received Basic Welfare Support (DerStandard, 2017).

Apart from means of reception, recent provisions stipulate the possibility for asylum
applicants with a ‘high probability of approval’ to participate in modular integration programs.
However, the lawmaker does not offer a comprehensive definition for assessing related
‘probabilities’. Such integration programs entail German and value courses provided by the
OIF as well as skill checks and training by the AMS for labour market participation. Currently,
most civic integration programs for asylum applicants are only conducted in the province of
Vienna. While asylum applicants generally do not have access to the labour market, they can
engage in supporting activities in their Basic Welfare Support accommodation or charitable

10 The list of safe countries of origin has been expanded in 2018 to include Ukraine, Armenia and
Benin. These were added to such states as Morocco, Algeria, Tunisia, Georgia, Ghana, Mongolia,
Albania, Serbia and Kosovo.
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public tasks without a work permit. With a permit from the AMS they can also conduct seasonal
work or start an apprenticeship in an area of labour shortage if they are under 25 years of age
(AMS-00, 2015). Furthermore, since 2017, they are allowed to conduct simple kinds of work
in private households (Biffl, 2017: 7). Unaccompanied underage asylum applicants receive
additional support. They are usually accommodated within special facilities with fewer people
and increased permanent social staff. There is no general provision for asylum applicants
concerning family reunification.

While the status of asylum applicants is associated with a series of rights, this group has
been increasingly confronted with new duties in recent years. The latest of such obligations
presents the duty to register for a place of residence within the province (Wohnsitzbe-
schrdnkung) that is responsible for their Basic Welfare Support during the entire asylum
procedure (Knapp, 2017: 29). While this, of course, does not apply to those who are self-
financed, the necessity to seek permission to move to another province has been criticised for
its inconformity with EU law (Ludwig-Boltzmann-Institut, 2017: 4). ‘Due to reasons of public
interest, the public order or for a quick processing of the application’ (translated from German;
Knapp, 2017: 28), authorities are also entitled to delegate an asylum applicant to a specific
Basic Welfare Support accommodation. This can be the case if a person was delinquent, if he
or she comes from a ‘safe third country’ or if it is the second time that the person applies for
asylum in Austria.

The second interview

While Austrian law is only familiar with a single category of application for international
protection, there are at least three different statuses that might derive from a respective
procedure. During the substantive or regular procedure, applicants are interviewed for the
second time providing reasons for why they are seeking asylum in Austria. BFA authorities
are inclined to examine, whether there is an entitlement to asylum, subsidiary protection or
humanitarian protection. There is an ex officio duty for investigating all possible relevant
information and pieces of evidence (Limberger, 2017: 173). The co-presence of a legal
representative is possible and means of evidence can be submitted. Up until May 2018, the
BFA is authorised to a decision period of 15 months, which will then be revised to the initial
provision of six months (Knapp, 2017).

With regard to qualification criteria, authorities first examine whether persecution in terms
of Art. 1 of the Geneva Convention applies in a case. While political opinions represent the
most common reason for persecution, other aspects have been jurisdictionally more
contested. Belonging to a religious minority or changing inner convictions (conversion) that
cannot be freely exercised might present a well-founded reason, if the chances are high that
it leads to persecution. Yet, although it has proven difficult to assess inner convictions, current
procedures foresee the questioning of knowledge on the ‘new’ religion (Limberger, 2017: 176).
With regard to belonging to a social group, an ECJ ruling of 2013 (C-199/12 to C-201/12) has
pointed out, for example, that persons cannot be expected to hide their homosexuality in the
country of origin (Limberger, 2017: 177). Another social group might be that of women with a
‘western orientation’. Concerning this aspect, the VWGH has ruled that such a claim might be
justified even after adopting said orientation in the host country (Limberger, 2017: 179). In this
sense, subjective post-flight reasons for asylum in general (but also objective ones) are
acknowledged. On the other hand, applications where inner state flight alternatives had been
an option are rejected (Limberger, 2017: 182).

90



HORIZON 2020 — RESPOND (770564) — AUSTRIA

As long as a person’s residence in Austria is based on entrance and reception provisions
under the Asylum Act, he/she is not allowed to lodge an application for residence under the
NAG (EMN, 2015: 52p.).

A special asylum procedure is foreseen for families. If several family members lodge an
application for international protection, their cases are commonly examined, although each
family member receives a separate written decision. Granting protection to one family member
automatically leads to protection being granted to the remaining family members. However,
the legal term of family in this context is very narrow. It only covers the relationship between
underage unmarried children and their parents, marital or registered partners as well as legal
representatives of underage children (all three statuses need to be acquired prior to arrival)
(HELPgv, 2018b).

Likewise, there are again special provisions for unaccompanied minors with regard to the
substantive procedure. These persons are legally represented by legal staff of the respective
provincial children and youth aid authorities (Kinder- und Jugendhilfe). Like all other applicant
groups they have an appeal period of four weeks following unfavourable decisions after the
substantive procedure.

Beneficiaries of international protection: rights and duties

Upon the granting of asylum, recognized refugees receive a Convention Passport which
entitles them to residence and entry for three years. Furthermore, persons receive a blue
identification card for the duration of their initially temporary residence (HELPgv, 2018a). If
asylum is not granted, applicants can also receive the status of subsidiary protection, meaning
that a return to the country of origin would present a threat to the applicant’s life and integrity
due to prevalent violence of war or conflict (Art 2. ECHR, Art. 3. ECHR) (Limberger, 2017:
182). Holders of subsidiary protection are entitled to a temporary residence of one year and
are issued a grey Card for Persons Eligible for Subsidiary Protection (EMN, 2015: 52).

A third category of international protection titles are beneficiaries of humanitarian
protection. The issuance of temporary residence permits can be based on humanitarian
considerations that generally apply to persons who cannot be returned long term due to a
number of reasons. Most often, this concerns the preservation of family units or so-called
hardship cases (Hértefélle) that display a high level of integration (BFA, 2014). It can, however,
also be granted under consideration of a need for ‘particular protection’, meaning that a person
is either a victim of or witness to human trafficking, has been a victim of violence in his/her
family or that his/her forced return has been de facto suspended for more than one year
(Unternehmensservice-Portal, 2018). In these cases, an ordinary residence permit, a
Residence Permit for Individual Protection or a Residence Permit Plus is issued (each for the
duration of one year). While the first two titles require an authorization as stipulated under the
Federal Act on the Employment of Foreigners, the latter as such entitles persons to pursue
employment.

Upon granting asylum or subsidiary protection family reunification can be conducted under
certain conditions. Regarding both beneficiaries of asylum and subsidiary protection, family
members can address an Austrian consular authority abroad in order to apply for a visa. This
option is not only conditioned by time limits (the family member needs to apply within the first
three months of asylum or after three years of subsidiary protection) but entails further criteria
that apply to beneficiaries of subsidiary protection in general and to persons granted asylum
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whose family member lodged the application after the three-month deadline. In these cases,
the beneficiaries of protection titles need to account for an ‘adequate accommodation’, health
insurance as well as sufficient income (HELPgv, 2018b).

A positive outcome of the asylum procedure means that persons drop out of Basic Welfare
Support and are transferred to the general social aid system. At its core is a Needs-Based
Minimum Benefit that falls entirely into the competences of the provinces. It is provided for
persons who have personal savings of no more than 4,189 EUR (2016), enjoy legal residence
in Austria and are available for employment. Until 2016, services were standardized with an
average of 844 EUR, yet since the expiration of a harmonizing agreement between the federal
government and provinces, standards have diverged increasingly (Table 8).
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Table 8: General provisions for beneficiaries of asylum and subsidiary protection on
Needs-Based Minimum Benefit: single households and single parents

Basic allowance Conditions and limitations

Burgenland 584 EUR - 1.500 EUR household limit (annulled by VfGH on 7.3. 2018)
- cuts of 30% upon violation of integration obligations

- cuts of 50 % upon violation of AMS obligations

Lower Austria 572 EUR - 1.500 EUR household limit (annulled by VfGH on 7.3. 2018)
- obligation to participate in integration courses

- AMS related obligations (incl. obligation to take on non-
profit work)

Vienna 844 EUR - obligation to participate in integration courses

- AMS related obligations (cuts between 25-50 % for one
month upon violation)

Upper Austria 520 EUR - 1.500 EUR household limit (annulled by VfGH on 7.3.2018)

- 155 EUR basic allowance amount is determined by
fulfilment of integration obligations

Styria 863 EUR - 628 EUR are provided in cash, the rest are in-kind
allowances

- obligation to participate in integration courses

- AMS related obligations (cuts of up to 25 % upon violation)

Carinthia 844 EUR - obligation to participate in integration courses

Tyrol 647 EUR - obligation to participate in integration courses (cuts of up to
66% upon violation)

- 485 EUR for persons living in a shared flat

Salzburg 844 EUR - obligation to participate in integration courses

Vorarlberg 645 EUR - obligation to participate in integration courses

- 482 EUR for persons living in a shared flat

Sources: ORF Wien, 2017; Wiener Zeitung, 2017; Sozialministerium, 2018; Salzburg24, 2017.

In 2017, the Needs-Based Minimum Benefit was also tied to the participation in integration
programmes in most provinces. Since late 2017, persons granted asylum or subsidiary
protection after 21! of December 2014 and above the age of 15 are obliged to participate in
institutionally embedded integration measures. Those are mainly covered by the recent
Integration Act (IntG) and Integration Year Act (IJG). As was mentioned in the subchapter
‘Regular migration’, the IntG stipulates a duty to integration that includes a compulsory
attendance to language courses and ‘value and orientation’ courses upon the acquisition of a
title. German classes are provided by the BMEIA up to a level of A1 and implemented by the
OIF, while level A2 classes are offered by the BMASK and implemented by the AMS. Value
and orientation courses are also provided by the BMEIA and the OIF, targeting the
communication of constitutional and democratic principles, rules of peaceful public life and
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values such as self-determination and equality. In the long run, the goal of these measures is
the acquisition of the Austrian citizenship (§ 2, IntG).

The IJG defines more narrowly the provisions on the first year of beneficiaries of asylum
and subsidiary protection but it also considers asylum applicants. The purpose is to rapidly
assess relevant professional skills and facilitate inclusion into the labour market for those who
could not find a job. The mentioned courses are structured as modules and the progress has
to be protocolled within an integration booklet. Asylum applicants may only participate if they
belong to a group f...] where the granting of international protection is very likely under
consideration of prevalent data [...] (translated from German: § 1, IJG).

Furthermore, persons are entitled to child care and family subsidies. Health insurance is
provided for gainful workers whose wage is above the monthly limit of 438 EUR (in 2018). In
addition, persons receiving Needs-Based Minimum Benefit are entitled to be insured within
their respective province.

Regarding housing, beneficiaries of international protection are allowed to take residency
at any province and have open access to the housing market. As many persons rely on social
aid, which varies across provinces but remains comparably low compared to rental prices,
they can apply for housing aid. Generally, these persons are equal to citizens in this regard;
however, conditions are generally in favour of the latter. In Vienna, for example, persons must
have had an earned income for at least one year and beneficiaries of asylum are only entitled
to aid after five years. Tyrol and Upper Austria also hold provisions for a minimum of five years
of residence; Vorarlberg requires full-time employment (Aslywohnung.at, 2018).

Renewal and naturalisation

Cases of asylum are reviewed after three years. Unless provisions for residence terminating
measures or a withdrawal of status apply, the persons are eligible for unlimited settlement by
means of a Permanent Residence — EU title after a total five year of residence in Austria and
the fulfilment of the integration criteria. Holders of subsidiary protection who initially have a
residence permit of one year might receive a two-year extension, which can also lead to an
entitlement to permanent residence under the same conditions (HELPgv, 2018c). Persons
who have received a residence permit of one year resulting from humanitarian considerations
can only renew their title if they are holders of a Residence Permit for Individual Protection
(EMN, 2015: 54). Like the other two groups, these persons can also solidify their legal
residence after five years legally spent in Austria. Persons with a regular residence permit and
those with a Residence Permit Plus can validate their entire time while those with a Residence
Permit for Individual Protection can only validate half of their annual terms (HELPgv, 2018c).

The pathway to citizenship'! for recognized refugees is shorter than the general provision
of ten years of legal residence. Accordingly, beneficiaries of asylum may apply for citizenship
after six years of continuous residence and only if no withdrawal procedure has been initiated

" The Citizenship Law (311/1985) stipulates the jus sanguinis principle and does not allow dual
citizenship, unless an Austrian born person has parents with different citizenship. After ten years of
residence, persons are generally eligible for citizenship, however they need to fulfill conditions such
as the acquisition of German (level B1), knowledge about the history of Austria and no criminal
record. Beneficiaries of asylum have a legal claim to citizenship after six years of residence, yet the
same conditions apply here as well.
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(EMN, 2015: 56). Holders of subsidiary protection and those with a humanitarian title do not
benefit from these special regulations; they fall under general provisions, stipulating a
minimum of ten years of legal residence of which five years need to be spent under settlement
(MSNO, 2015).

Table 9: Overview of important rights and duties for applicants of international protection
and upon a positive outcome

Status Rights/ Guarantees Duties

Stage I: Tolerated - Protection from forced return - Cooperation

Admissibility (Green Procedure Card) - Stay within

procedure municipality

Stage II: Asylum applicant - Basic Welfare Support - Cooperation

Substantive (White Card for Temporary - Health insurance - Place of residence

procedure Residence) - Access to housing market within the province of
- Only charitable work or Basic Welfare Support
apprenticeship

Stage llI: Beneficiary of Asylum - 3 years of legal residence - Civic integration

Positive decision  (Convention passport) - Social Insurance (including programs

Needs-Based Minimum
Benefit and health insurance)
- Access to labour market

Subsidiary Protection - 1 year of legal residence - Civic integration
(Grey Card for Persons - Social Insurance (including programs
Eligible for Subsidiary Needs-Based Minimum

Protection) Benefit and health insurance)

- Access to labour market

Humanitarian title - 1 year of legal residence - Civic integration
(for example, Residence - Social Insurance (including programs
Permit Plus) Needs-Based Minimum

Benefit and health insurance)
- Access to labour market

Source: own compilation.

5.3 Losing the right to reside in the country: negative decision,
cessation, withdrawal

In the immediate context of international protection, the termination of a legal residence or a
tolerated stay in Austria can generally be initiated following a negative decision in the
admissibility procedure as it is mentioned in the Dublin procedure. Secondly, it may
accompany a negative decision in the substantive procedure or upon reviewing a case.

If a person is denied a title to international protection or if a title expires and reasons for
granting asylum or subsidiary protection are no longer given, the decision of the BFA is usually
accompanied by a return decision. Persons are subsequently obliged to cooperate on their
return, which usually receives a time limit of 14 days (a suspension of the time limit might be
acquired on request). Voluntary return implies that the persons returning can apply to have
their costs for transportation and the delivery of documents covered (BFA, 2018b). This
amounts to a maximum of 1,000 EUR for the first 1,000 applicants based on an initiative of
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2016/2017 (BFA, 2018c). Since late 2017, persons with a final negative decision are required
to move to a specific Basic Welfare Support accommodation, where they are prepared for their
return (Knapp, 2017).

In some cases, legal return consultation through the VMO can be compulsory even prior
to a decision, namely if a negative decision is considered in advance (§ 52a Section 2 BFA-
VG; cited in: Lukits, 2016, p.18). Likewise, restrictions to stay within a municipality or even
within a given facility (HELPgv, 2017) can be imposed on persons who reside within a Basic
Welfare Support accommodation provided by the federal government and who do not
cooperate. If a person does not voluntarily return to the country of origin or if an immediate
expulsion is necessary, authorities may enact a forced return. This requires a passport or a
return certificate from the respective embassy. Following diplomatic difficulties regarding the
issuance of according papers, the 2017 Aliens Law Amendment Act (145/2017) created a
provision that allows BFA authorities to mandate persons for a self-instructed application (§
46 Section 2 FPG 2005). Upon the acquisition of these documents, a forced return is carried
out separately or with charter machines, often under Frontex Joint Return Operations. Since
2017, authorities are no longer obligated to communicate the date of the expulsion (Knapp,
2017: 31). Persons are allowed to receive Basic Welfare Support until the completion of a
return, though services are partly curtailed if persons do not cooperate.

A third instance that generally leads to a termination of residence and a return order is
when the status for beneficiaries of international protection is withdrawn. A withdrawal
procedure can be initiated following the move of a person’s main place of residence outside
of Austria or when a person returns to the country of origin (EMN, 2015: 53). Additionally, § 6
of the AsylG 2005 stipulates a withdrawal when a person constitutes a threat to public order
and safety or when a person commits a crime.'? If such an aggravated crime occurs, criminal
prosecution and the withdrawal procedure are initiated separately. While in previous years the
latter could only be started following a legal conviction, the 2017 Aliens Law Amendment Act
(145/2017) now allows for a withdrawal procedure right after a legal charge (§ 27 Section 2
AsylG 2005). Upon a conviction, the prison sentence is served in Austria and a forced return
is carried out afterwards (DerStandard, 2016). However, in all cases of return decisions
authorities might be confronted with a legal or factual impossibility of deportation, which
usually leads to a toleration status.

Between 2011 and 2014, return decisions automatically resulted in an entry ban of 18
months. However, following an appeal before the VWGH (2012/18/0029), provisions in the
FPG were changed in 2013 in order to conform to the EU Return Directive. As a consequence,
entry bans of 5 years are now possible depending on a person’s previous behaviour regarding
public order and safety. A maximum entry ban of 10 years can be ordered upon a serious
threat to public order and safety, and it can also be made unlimited. The latter case applies,
for example, to persons who have been convicted to more than 5 years of prison or who have
joined a criminal or terrorist group (Rutz, 2014: 20).

Stipulated under § 53 of the FPG 2005, entry bans are inherently tied to return decisions
and consecutive residence terminating measures under Austrian law (Rutz, 2014: 9).

2. This usually applies to sentences of 3 years or more (DiePresse, 2016). Such crimes do not, for
example, cover theft but they encompass robbery or rape, arguably delicts that are tied to physical
assault or murder.
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Following this condition, authorities are bound to consider the private and family life of aliens
prior to their decision as well as all provisions associated with the residence terminating
measures for the purpose of forcibly returning the person to the country of origin. This means
that entry bans cannot be ordered if family, health or social reasons prevent a return. While
any third country national can receive a return decision upon very serious offences, persons
with no legal residence or a negative decision on international protection qualify as such for a
return decision and they also qualify for an entry ban, if they violate the provisions on voluntary
return. However, entry bans cannot be ordered in cases where persons are merely returned
to another EU member state. A decision of the BFA can be appealed before the BVwG, usually
within only two weeks, and persons are not allowed to bring forward new evidence (Rutz,
2014: 38p.).

Detention

Aliens can furthermore be held in detention for a number of reasons that are strongly linked to
their presence on Austrian territory. Arguably, this form of imprisonment is not conceptualized
as punishment but as a measure of safeguarding administrative acts that are mainly related
to the termination of legal stay and to guaranteeing a forced return. Aside from the EU Return
and Reception Conditions Directive as well as the Dublin Regulation, provisions on detention
are stipulated in the FPG. The grounds for detaining asylum applicants are therein firstly
formulated as discretionary options that are conditioned by prior return decisions of the
applicant, by Austria’s (non-)responsibility for the case under the terms of the Dublin
Regulation or by an enforceable but not final return decision. Secondly, a directory provision
concerns safeguarding procedures, for example, upon violating the duty to report, not
cooperating in measures for terminating residence or leaving the Initial Reception Centre
without permission (EMN, 2014: 10pp.). Minors can only be held in detention from the age of
14 or higher. Authorities are generally required to check how far a measure can be considered
appropriate and consequently seek more moderate solutions. This might be the ordinance to
remain in an accommodation, to regularly notify a police station or to lodge a financial deposit
at a police authority (EMN, 2014: 17). Considering a certain level of discretion, the
Constitutional Court ruled in 2007 that the related statement of facts has to strike a balance in
each individual case between considerations of public interest in safeguarding a procedure
(safety and public order) and the personal freedom of the party concerned (VfSlg 18.145/2007;
cited in: Feik, 2016: 168).

Following the administrative decision, the detention needs to be carried out within 14 days,
during which time the detained person can address the BVwG as the appeal body. Likewise,
detained persons are entitled to a free legal consultation, usually carried out by the VMO. The
duration of detention is set to a maximum of three months for minors between 14 and 18 and
six months for adults. In 2017, the provisions were further expanded to include grounds upon
which detention can be prolonged to a maximum of 18 months stipulated by the EU Return
Directive. Reasons for this length of detention can be a refusal to offer identification for the
delivery of travel documents, the lack of approval documents for the journey, obstructing the
police authorities in the course of doing their duty or intentionally setting technical obstacles
for the return. Austrian detention infrastructure consists of a total of eight long-term facilities
and seven small facilities (including the Vienna Airport transit zone) that can detain persons
for up to 40 days (Global-Detention-Project, 2018).
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Suspended return and toleration

A return decision often does not automatically result in its execution as legal, technical or
policy-related obstacles can intervene. Aside from the lack of relevant travel documents and
the aforementioned legal obstacles concerning family units and personal integrity, health
problems of the person to be deported or technical defaults in the transfer can also occur.

Non-removed (or tolerated) persons can accordingly receive a toleration card in order to
verify their identity and to bind them to legal obligations, which, in turn, is argued to reduce the
risk of abscondence. Arguably, despite or, in fact, precisely because of attempts to avoid a
high politicization of this group, non-removed persons possess rights which are often
overlooked by the officials'® (Rosenberger & Kiffner, 2016: 147). They continue to be entitled
to basic welfare provisions if there is no personal negligence of return and can remain in the
employment position if they have previously acquired a work permit. Children are allowed to
continue going to school; however, persons are no longer entitled to participate in integration
programmes (Lukits, 2016a: 29). After one year of toleration it is possible to lodge an
application for residence due to ‘particular protection’, which is valid for 12 months and allows
for unlimited access to the labour market. Furthermore, provisions allow for a consecutive
application for a Red-White-Red Card Plus, which is granted under conditions that take into
account the length of stay, the integration level as well as participation in the labour market
(BFA, 2014).

5.4 Undocumented migrants

The first category of undocumented migrants'# are persons who are entitled to legal entry and
stay but do not register at any responsible authority. These can be tourists staying in non-
commercial accommodations or EU citizens who do not register their place of residence.
Unless they are registered, persons residing in Austria for an extended time period cannot
apply for social aid services or child care or open a bank account, to name a few (Fassmann,
2015).

The second group of undocumented migrants are third country nationals whose presence
within Austrian territory is irregular, meaning that they are not in possession of legal
documents allowing for entry or stay. These can be third country nationals entering without a
residence permit or a visa, persons overstaying their visa or persons who have entered the
country via the asylum system. It has to be noted that applying for asylum in Austria (apart
from family reunification) is inevitably tied to a legal limbo time period within the federal
territory, as applications can generally not be lodged at diplomatic outposts. According to a
standard form stipulated in the Schengen Borders Code entry can be refused through a
decision that states the concise reasons. Since Austria generally only holds permanent border
control posts at international airports and since legal or practical obstacles to an immediate

18 Official statistics on the number of people receiving a toleration card show great discrepancies
compared to the gap between persons with a return order and the number of persons actually
transferred.

4 These statistics that are based on criminal records and assume an equal share of irregular migrants
among criminal suspects and the entire residential population estimated between 65,000 and
183,000 undocumented migrants in Austria in 2014 (Fassmann, 2015).
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return upon irregular entry are possible, it is important to consider that the authorities are
allowed to order persons to remain in certain places (Kratzmann & Adel-Naim, 2012: 28-29).

Austrian law does not have any explicit rights concerning undocumented migrants but
since human rights provisions apply to all persons within a territory independent of their legal
status those migrants have access to medical care in case of an emergency and children are
allowed to enter the formal education system. However, they cannot access the formal labour
or housing market.

Apart from return, there are two major regularization pathways in Austria. The first one
leads to a residence title such as the Settlement Permit or the Red-White-Red Card Plus,
providing the person has established his/her private or family life in Austria according to Art. 8
ECHR or has, in addition to that, fulfilled the first module of the Integration Agreement
(Kratzmann & Adel-Naim, 2012: 32). The second pathway can depart from the status of
toleration due to obstacles to return or a residence permit issued on humanitarian grounds
following an asylum procedure and can lead to a Residence Permit Plus. This permit is valid
for one year and makes it possible, for example, to register for a place of residence and to
access the labour market. A system of residence solidification, referred to as Auf-
enthaltsverfestigung, which is inherent to the entirety of provisions under the NAG 2005
increases the protection from removal parallel to the duration of stay, acquisition of the
German language or the development of private and family ties (EMN, 2005). General
amnesties for irregular migrants have been very rare in Austrian history due to a high
scepticism regarding potential pull effects (Kratzmann & Adel-Naim, 2012: 57).
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6 Refugee crisis driven reforms since 2015

The perception of a refugee crisis in Austria grew since the beginning of summer 2015, when
increasingly large numbers of refugees arrived in clustered groups. An estimated 600,000
persons crossed Austria as a transit country in that year and 88,340 persons lodged an
application for international protection (MSNO, 2016). At first, the increasingly congested Initial
Reception Centre in Traiskirchen, the train stations and later the border crossing points were
supported by a strong engagement of the civil society. Later referred to as ‘welcome culture’,
socioeconomic, cultural and political initiatives for refugees emerged in the light of insufficient
action of institutional and political actors. While this engagement quickly professionalized into
emerging NGOs'S, broader societal support declined and in part even turned into rejection
over time (Miller & Rosenberger, 2017: 118). By September 2015, the federal government,
led by an SPO chancellor and an OVP interior minister, had reintroduced systematic border
controls and installed two Refugee Coordinators, who were responsible for organizing
permanent accommodation facilities. Border management on the one hand and the
distribution of persons and reception responsibilities on the other remained two central political
concerns in the following months.

Concerning borders, the federal government successfully negotiated prolongations of a
Schengen suspension with the Commission. It was then able to terminate the initial passing-
through strategy as well as erect a border fence with Slovenia by early 2016. Although left
empty, the attached facility system with tents and provisional sanitary devices continues to be
sustained to this day. Aside from unilateral measures, the issue of border management was
also tackled at the international level. In February 2016, Austrian officials seized the Western
Balkans Summit for administrative and financial cooperation on policing prominent migratory
routes between Greece and central European states.'®

With regard to the distribution of asylum applicants on the national level, the federal
government introduced the Federal Constitutional Act for the Accommodation and Distribution
of Foreigners in Need of Help and Protection (120/2015) that enables it to enforce
accommodation space in municipalities if the provinces do not fulfil the quotas. Concerning
the relocation of refugees from the Hotspots in Greece and ltaly, federal authorities displayed
great resistance despite an Austrian approval in the Council. The Austrian chancellor tried to
avoid the admission of 1,952 asylum applicants through a letter to the EU Commission stating
how Austria had already admitted a disproportional amount of refugees.!”

By the end of 2015, the federal government initiated a series of legal reforms that were
adopted in May 2016. The 2016 Amendment Act (24/2016) introduced modifications to the

15 Newly emerging NGOs and initiatives like ‘Train of Hope’, ‘Happy.Thankyou.Moreplease!!’ or ‘Fremde
werden Freunde’ compensated for state deficits in the realm of reception, coordination, and
integration according to Simsa et al. (2016). They did not only contribute to a so-called ‘welcome
culture’, but also provided important mediating structures. Yet, early scholarly policy
recommendations such as the one by Simsa et al. (2016) urging for a proper public funding and
institutional cooperation with these initiatives have largely been disregarded as of 2018.

6 The non-invitation of Greek authorities led to temporary diplomatic tensions between Greece and
Austria (DerStandard, 2016b).

7" By January 2018, the government ended up admitting 43 persons from lItaly (DiePresse, 2017a;
DiePresse, 2018).
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AsylG 2005, the FPG 2005 and the BFA-VG 2012. According to Knapp (2016a) the most
important legal changes encompass:

» the possibility to act upon an emergency decree if the number of asylum applicants
reaches a level that threatens public order and security, allowing authorities to
temporarily suspend the processing of further applications (Section 5 §36 and §41
AsylG),

* a general confinement of the entitlement to asylum for three years upon which each
case is reviewed (§3 AsylQG),

» extended decision periods for BFA authorities from 6 to 15 months for the duration of
2 years (§22 AsylG),

+ time limits for family reunification: in the first three weeks upon a family member’s
acquisition of an asylum status or after three years for beneficiaries of subsidiary
protection (§35 AsylG),

» identification cards for asylum beneficiaries (§51a AsylG),

« obligatory contact with the OIF for beneficiaries of asylum and subsidiary protection
(§67a AsylG).

Furthermore, an amendment of the FPG allowed for extended detention periods of 14
days (previously 120 hours) for the purpose of preparing a return (§39 FPG) as well as the
use of video conferences for translation tasks during the admissibility procedure (amendment
of the BFA Proceedings Act).

By the end of 2017, a second series of amendments was implemented. Legal reforms
under the 2017 Aliens Law Amendment Act (145/2017)involved changes in the NAG 2005,
the FPG 2005, the AsylG 2005, the BFA-VG 2012, the GVG-B 2005 and the GrekoG 1996,
some of which include (according to Knapp, 2016b):

» the possibility of ordering house detention in the Basic Welfare Support facility for
delinquent asylum applicants or persons coming from safe third countries,

» a confinement of the registered place of residence for asylum applicants to the
province they were assigned to within their Basic Welfare Support and sanctions of
100 to 1,000 EUR upon violation,

» the possibility to order persons with a residence terminating decision to stay in an
accommodation of the federal government and sanctions of 100 to 1,000 EUR upon
violation,

* increased detention periods from previously 10 months to a new maximum of 18
months,

» extended decision periods for the BVwG from 6 to 12 months until May 2018.

Aside from these provisions on the asylum procedure, the integration of aliens and the
public threat they potentially posed became highly debated political topics. The Integration Act
(IntG) (68/2017) introduced an obligation for aliens to actively cooperate in the integration
process. Persons granted asylum or subsidiary protection now need to sign an integration
declaration that obligates them to take value and orientation courses as well as German
classes. This is a considerable step, as these groups had previously been excluded from
language and civic integration obligations stipulated for migrants under the NAG (EMN, 2015:
53). Non-participation can lead to sanctions on social aid provisions in most of the provinces.
The Integration Year Act (IJG), furthermore, entails provisions on asylum applicants ‘with a
high probability of approval’ and focuses on the integration of these groups into the labour
market as a gateway to societal inclusion. It stipulates an integration program of at least one
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year which evaluates competences and provides a number of courses. In doing so, it is tightly
associated with the Approval and Assessment Act (AuBG) (55/2016) that sets up a framework
for the assessment and approval criteria of professional qualifications.

The same legal package also includes the Anti-Face-Covering Act (68/2017), which
prohibits the wearing of clothes or other objects that might hide or conceal facial features in
public places or buildings. This measure has been openly declared as a symbolic act for an
‘open society’ (BMEIA, 2018).

Against the background of an increasingly polarized public opinion on the topics of
immigration and asylum, new dynamics in party politics have evolved. Debates within the
parties and tensions between the partners of the grand coalition have led to a reorganization
of the federal government staff as an immediate response to the public discontent over how
this perceived crisis is being dealt with. Upon the accession of a new SPO chancellor and
OVP interior minister, the government continued to pursue a restrictive course, and yet support
for the right-wing FPO was growing. With the FPO benefiting from a decades-long issue
ownership and the OVP presenting the former foreign minister as the lead candidate with
increasing anti-immigration positions at the 2017 national elections, these two parties
maximized their share of votes successfully. While the FPO entered the government, the party
with the most liberal stances on immigration and asylum, namely the Green Party, experienced
a negative impact of these topics on their result. Together with internal conflicts and a party
split, this led to the party dropping out of the National Council after 31 years.

102



HORIZON 2020 — RESPOND (770564) — AUSTRIA

7 Conclusion

Austria has a long tradition of being a destination country for migrants and refugees, a country
that for decades promoted labour migration and admitted refugees during the communist era
of Eastern Europe as well as during the time of the Balkan Wars. The notion of the latest
advent of mass migration to Austria relates to the increasing number of asylum applications
since 2013 and in particular in 2015. In that year alone, application numbers reached a six-
decade high of 88,340 persons, while thousands of others crossed federal territory for their
onward journey. Besides the quantity and frequency of immigration, this latest phase also
displays novelties concerning the composition of the newcomers in terms of countries of origin.
Arguably, the three largest groups of asylum applicants in 2015, namely Syrians, Afghans and
Iraqis, are relatively new to Austria, with their numbers increasing by 1,265 per cent, 430 per
cent, and 232 per cent respectively between 2011 and 2017.

Lawmakers reacted to these latest developments by introducing a series of legislative
reforms that are shaping the consecutive and future developments of asylum and migration.
While Austria displays a comparatively high level of standards concerning international
protection, it is difficult to assess the impact of the latest fast-paced reforms. On the one hand,
reception facilities were expanded, creating new capacities and co-ordination structures that
improved the previously highly critical overcrowding of the Initial Reception Centre
Traiskirchen (Volksanwaltschaft, 2015). Likewise, additional civic integration measures were
created for beneficiaries of international protection which were supplemented by broad local
civil society and NGO involvement. The federal overall policy goal however, aimed at reducing
the number of newcomers in the long run. In 2016, the entitlement to asylum was accordingly
limited initially to three years and family reunification was restrained through application time
limits. The federal government also introduced a unilateral annual quota for asylum
applications that allows for acting upon an emergency decree and suspending further
processing of applications upon exhaustion. While application figures have not reached the
according limits by 2018, legal experts (Obwexer, 2016) have been highly critical, pointing out
how preventing of persons from lodging an application to international protection would violate
human rights, EU and constitutional laws. Thus, a de facto implementation of the annual quota
provision has to be awaited. In addition, Austria has been conducting systematic border
controls along certain checkpoints, thereby repeatedly extending Schengen exemption
provisions. In 2017, further reforms particularly aimed at tightening duties for asylum
applicants and persons with final negative decisions, as well as setting up integration duties
that also work as means to obtain social services in their full extent.

Apart from state internal conflicts, border management and the distribution of refugees
from Hotspots became highly contested issues in Austria’s relationship to other EU member
states. The notion of porous external borders, Austria’s geopolitical position in the middle of
the Schengen Area and its high admission rate in 2015 led to a resistant stance on the EU-
wide distribution despite the political approval and the search for non-EU state alliances in the
transnational policing of borders along the Western Balkan Route.

While the principle of asylum is deeply embedded in the Austrian constitution and
European Union law, the governance of immigration and asylum has in recent years been
repeatedly impeded by the Constitutional Court (VIGH), which intervened in both federal and
provincial laws that aimed at restricting refugee’s rights and entitlements. First and foremost,
this relates to the federal government’s attempts of rendering asylum procedures more
efficient while decreasing the effectiveness of legal remedies. The VfGH annulled provisions
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that tightened appeal periods and urged the reparation of appeal regulations for persons in
detention. Likewise, it repeatedly ruled in favour of private and family life needs during family
asylum procedures. The VIGH did thereby not only address violations of fundamental rights
along a procedural dimension, but also touched upon material asylum law. For example, it
ruled that women with a western-oriented lifestyle could validate this as a ground for
international protection, even if the lifestyle had been adopted in the host country.

Aside from federal legislation, the Court has also addressed increasingly restrictive social
welfare provisions by the provinces of Upper Austria and Lower Austria. Accordingly, attempts
of a general attachment of the Needs-Based Minimum Benefit to the length of residence and
size of households were annulled. Austrian provinces have not only chosen diverging paths
in the realm of social aid services, but also displayed discrepancies regarding reception quotas
for asylum applicants. This turned into a major site of conflict during the crisis. The fulfilment
of admission quotas and the provision of allowances and accommodation facilities was
debated alongside matters of financial resources, social aid deservingness and cultural or
identity-based issues, and it resulted in the creation of a federal constitutional law allowing the
federal instalment of reception facilities, even against the will of the provinces and
municipalities.

Finally, it was not only the state and its institutions that affected the life of immigrants and
refugees, the so-called ‘refugee crisis’ has doubtlessly also had an impact on the Austrian
political landscape. It was a top priority topic on the political agenda paired with strong public
opinions. Accordingly, in the wake of the crisis, the federal government underwent a
reconfiguration with party internal exchanges of prominent figures such as the interior minister
and the chancellor in early 2016. During the national elections of 2017, asylum and migration
remained highly salient topics. The major winning parties were the right-wing FPO, which had
had a strong ownership of the issue for decades, and the conservative OVP, whose lead
candidate had previously been foreign minister and had particularly pushed an agenda for
order and security.
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Appendices
Glossary and list of abbreviations

Abbreviation | German English

AGesVG Anti-Gesichtsverhilllungsgesetz Anti-Face-Covering Act

AMS Arbeitsmarktservice Public Employment Service

AsylG Asylgesetz Asylum Act

AuBG Anerkennungs- und Approval and Assessment Act
Bewertungsgesetz

BFA Bundesamt fir Fremdenwesen und Federal Office for Immigration
Asyl and Asylum

BFA-VG BFA-Verfahrensgesetz BFA-Proceedings Act

BMASK Bundesministerium flr Arbeit, Federal Ministry for Labour,
Soziales, Gesundheit und Social Affairs and Consumer
Konsumentenschutz Protection

BMEIA Bundesministerium fur Europa, Federal Ministry for Europe,
Integration und AuBeres Integration and Foreign Affairs

BM.I Bundesministerium fir Inneres Federal Ministry of Internal

Affairs

BVwG Bundesverwaltungsgericht Federal Administrative Court

EAST Erstaufnahmestelle Initial Reception Centre

FPG Fremdenpolizeigesetz Aliens Police Act

GrekoG Grenzkontrollgesetz Border Control Act

IJG Integrationsjahrgesetz Integration Year Act

IntG Integrationsgesetz Integration Act

NAG Niederlassungs- und Settlement and Residence Act
Aufenthaltsgesetz

OGH Oberster Gerichtshof Supreme Court of Justice

OIF Osterreichischer Integrationsfonds Austrian Integration Fund

VA Volksanwaltschaft Austrian Ombudsman Board

VMO Verein Menschenrechte Osterreich Human Rights Group Austria

VIGH Verfassungsgerichtshof Constitutional Court

VwGH Verwaltungsgerichtshof Administrative High Court
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Annex I: Overview of the legal framework on migration, asylum and reception

conditions

Legislation title (original and English) and | Date Type of | Object Link/
number law PDF
Bundesgesetz iiber die Niederlassung StF: BGBI Law Permission and withdrawal | RIS
und den Aufenthalt in Osterreich Nr. 100/ of legal residence and
(Niederlassungs- und Aufenthaltsgesetz — | ogg5 settlement permits

NAG)

Federal Act concerning the Settlement and

Residence in Austria (NAG)

Bundesgesetz iiber die Gewéahrung von StF: BGBI. | | Law Asylum applicants and RIS
Asyl (AsylG) Nr. 100/ beneficiaries of international
Federal Act concerning the Granting of 2005 protection: criteria on entry,
Asylum identification, qualification,

asylum procedure and
return

Bundesgesetz iiber die Ausiibung der Stf: BGBI. | | Law Aliens’ entrance to federal RIS
Fremdenpolizei, die Ausstellung von NR. 100/ territory, grounds for
Dokumenten fiir Fremde und die Erteilung | 505 rejection, residence

von Einreisetiteln (FPG) terminating measures,

Federal Act on the Exercise of Aliens’ return, toleration and the

Police, the Issue of Documents for Aliens issuance of documents for

and the Granting of Entry Permits foreigners

Bundesgesetz, mit dem die allgemeinen StF: BGBI. | | Law Procedures for application RIS
Bestimmungen liber das Verfahren vor Nr. 87/ to international protection,

dem Bundesamt flir Fremdenwesen und | og42 return, toleration and

Asyl zur Gewahrung von internationalem
Schutz, Erteilung von Aufenthaltstiteln
aus beriicksichtigungswiirdigen Griinden,
Abschiebung, Duldung und zur Erlassung
von aufenthaltsbeendenden MaBnahmen
sowie zur Ausstellung von
Osterreichischen Dokumenten fiir Fremde
geregelt werden (BFA-Verfahrensgesetz —
BFA-VG)

Federal Act on the general rules for
procedures at the federal office for
immigration and asylum for the granting of
international protection, the issuing of
residence permits due to extenuating
circumstances, deportation, tolerated stay
and issuing of stay terminating measures,

residence terminating
measures
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furthermore the issuing of documents for
aliens. BFA Proceedings Act (BFA-VG)

Bundesgesetz liber die Einrichtung und
Organisation des Bundesamtes fiir
Fremdenwesen und Asyl (BFA-
Einrichtungsgesetz — BFA-G)

Federal Act on the implementation and
organization of the federal immigration and
asylum office

StF: BGBI. |
Nr. 87/

2012

Law

Institutional framework
concerning organization
and functioning of the BFA

Ry
»

Vereinbarung zwischen dem Bund und
den Landern gemas Art. 15a B-VG liber
gemeinsame MaBnahmen zur
voriibergehenden Grundversorgung fiir
hilfs- und schutzbediirftige Fremde
(Asylwerber, Asylberechtigte, Vertriebene
und andere aus rechtlichen oder
faktischen Griinden nicht abschiebbare
Menschen) in Osterreich

Agreement of 15 July 2004 between the
federal state and the provinces under Article
15a of the Federal Constitution concerning
joint action for the temporary Basic Welfare
Support of aliens in need of help and
protection in Austria

StF: BGBI. |
Nr. 80/

2004

Agreem
ent
based
on
constituti
onal law

Division of competences of
Basic Welfare Support
during substantive
procedure and distribution
of asylum applicants across
provinces

By
»

Bundesgesetz, mit dem die
Grundversorgung von Asylwerbern im
Zulassungsverfahren und bestimmten
anderen Fremden geregelt wird (GVG-B)

Federal Act to regulate the Basic Welfare
Support of asylum applicants in the
admission procedure and of certain other
foreigners (GVG-B)

StF: BGBI. |
Nr. 405/

1991

Law

Basic Welfare Support
during admissibility
procedure

Vereinbarung zwischen dem Bund und
den Landern gemaB Artikel 15a B-VG iiber
die Erh6hung ausgewahlter
Kostenhochstséatze des Artikel 9 der
Grundversorgungs-vereinbarung

Agreement between the federal state and
states under Article 15a of the Basic Care
Act concerning the raise of selected
maximum cost rates of Article 9 Basic
Welfare Support Agreement

Amended by:

StF: BGBI |
46/

2013

Agreem
ent
based
on
constituti
onal law

Increase of maximum
expenses on Basic Welfare
Support

By
»
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Agreement between the federal state and StF: BGBI
states under Article 15a concerning the raise | 48/
of selected maximum cost rates of Article 9 | og16
Basic Welfare Support Agreement
Bundesverfassungsgesetz fiir die StF: BGBI Constitut | Availability of RIS
Unterbringung und Aufteilung von hilfs- 120/ ional law | accommodation for the
und schutzbediirftigen Fremden 2015 purpose of Basic Welfare
Federal Constitutional Act for the Support within
accommodation and distribution of foreigners municipalities (according to
in need of help and protection a quota) and the right of the
federal government to
enforce accommodation
space within its on
properties
Bundesgesetz lber die Durchfiihrung von | StF: BGBI Law Border facilities and border | RIS
Personenkontrollen aus Anlass des 435/ controls
Grenziibertritts (GrekoG) 1996
Federal Act concerning the implementation
of identity checks at the instance of border
crossings (GrekoG)
Bundesgesetz, mit dem ein StF: BGBI Law Obligation to participation in | BGBI
Integrationsgesetz (IntG) und ein Anti- 68/ civic integration courses
Gesichtsverhiillungsgesetz (AGesVG) 2017 and ban on public wearing
erlassen sowie das Niederlassungs- und of face-covering clothes
Aufenthaltsgesetz, das Asylgesetz 2005,
das Fremdenpolizeigesetz 2005, das
Staatsblirgerschaftsgesetz 1985 und die
StraBenverkehrsordnung 1960 gedndert
werden.
Federal Act on the enactment of an
integration law and anti-face-covering law
(IntG, AGesVG)
Bundesgesetz zur StF: BGBI. | | Law Labour market integration RIS
Arbeitsmarktintegration von Nr. 75/ of beneficiaries of asylum
arbeitsfahigen Asylberechtigten und 2017 and subsidiary protection,

subsidiar Schutzberechtigten sowie
Asylwerberlnnen, bei denen die
Zuerkennung des internationalen
Schutzes wahrscheinlich ist, im Rahmen
eines Integrationsjahres
(Integrationsjahrgesetz — 1JG)

Federal Act on labour market integration of
beneficiaries of asylum and subsidiary

as well as specific asylum
applicants
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protection, as well as asylum applicants, who
are likely to receive international protection
as part of an integration year (IJG)

Bundesgesetz iiber die Vereinfachung der
Verfahren zur Anerkennung und
Bewertung auslandischer
Bildungsabschliisse und
Berufsqualifikationen (Anerkennungs-
und Bewertungsgesetz — AuBG)

Federal Act on the simplification of
procedures for the accreditation and
evaluation of foreign education and
qualification certificates (AuBG)

Stf: BGBI. |
Nr. 55/

2016

Law

Education and qualification
certificates for integration
into the labour market and
education system

Ry
»

Bundesgesetz iiber die dsterreichische
Staatsblirgerschaft

Federal Act on Citizenship

StF: BGBI
311/

1985

Law

Criteria for naturalisation

By
»

Verordnung der Bundesministerin fiir
Inneres liber den Beirat fiir die Fiihrung
der Staatendokumentation

Ordinance of the federal minister of internal
affairs concerning the advisory board on the
operation of Country of Origin Information

StF: BGBI.
II'Nr. 413

/2005

Decree

Ry
»

Verordnung der Bundesregierung, mit der
Staaten als sichere Herkunftsstaaten
festgelegt werden

Ordinance of the federal government,
concerning the determination of countries as
safe countries of origin

StF: BGBI.
I Nr. 177/

2009

Decree

By
»

Verordnung der Bundesministerin fiir
Inneres zur Durchfiihrung des
Asylgesetzes 2005 (AsylG-DV)

Ordinance of the federal minister of internal
affairs, for the implementation of the Asylum
Law 2005 (AsylG-DV)

StF: BGBI Il
Nr. 448/

2005

Decree

Ry
»

Verordnung der Bundesministerin fiir
Inneres, mit der das unbefugte Betreten
und der unbefugte Aufenthalt in den
Betreuungseinrichtungen des Bundes
verboten wird 2005

Ordinance of the federal minister of internal
affairs, concerning the prohibition of

StF: BGBI.
[l Nr. 2/

2005

Decree

By
»
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unauthorised entry and stay in federal care
facilities

Verordnung der Bundesministerin fiir
Inneres liber die Anhaltung von
Menschen durch die Sicherheitsbehdrden
und Organe des éffentlichen
Sicherheitsdienstes

Ordinance of the federal minister of internal
affairs, concerning the arrest of persons by
the security authorities and institutions of the
public security service

StF: BGBI.
[l Nr. 128/

1999

Decree

Ry
»
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Annex ll: List of authorities involved in migration governance

(BVWG)
Federal Administrative Court

Authority Tier of Type of Area of Link
(English and original name) government | organization | competence

(national, in the fields

regional, of migration

local) and asylum
Bundesministerium fiir Europa, | Federal Ministry Borders, Link
Integration und AuBeres immigration,
(BMEIA) emigration,
Federal Ministry for Europe, return,
Integration and Foreign Affairs citizenship,

asylum
Bundesministerium fiir Arbeit, | Federal Ministry Access to Link
Soziales, Gesundheit und labour market,
Konsumentenschutz (BMASK) integration
Federal Ministry of Labour, Social
Affairs, Health and Consumer
Protection
Bundesministerium fiir Inneres | Federal Ministry Visa, Link
(BM.I) diplomatic
Federal Ministry of the Interior services,
integration

Bundesamt fiir Fremdenwesen | Federal Executive Protection Link
und Asyl (BFA) body
Federal Office for Immigration
and Asylum
Osterreichischer Federal Executive Integration Link
Integrationsfonds (OIF) body
Austrian Integration Fund
Arbeitsmarktservice (AMS) Federal Executive Labour market | Link
Public Employment Service body
Verfassungsgerichtshof (VIGH) | Federal Judiciary Protection Link
Constitutional Court
Verwaltungsgerichtshof Federal Judiciary Protection Link
(VWGH)
Administrative High Court
Bundesverwaltungsgericht Federal Judiciary Protection Link
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Fonds Soziales Wien Provincial Executive Reception/
Vienna Social Fund body Integration
Koordinationsstelle fiir Provincial Executive Reception/
Auslanderfragen body Integration
Niederdsterreich

Coordination Office for Aliens

Affairs Lower Austria

Referat Grundversorgung fur Provincial Executive Reception/
Fremde Burgenland body Integration
Department of Basic Welfare

Support for Alien Burgenland

Referat fiir Provincial Executive Reception/
Fliichtlingsangelegenheit body Integration
Steiermark

Department of Refugee Affairs

Styria

Referat flr Flichtlingswesen Provincial Executive Reception/
und Integration Karnten body Integration
Department of Refugee and

Integration Affairs Carinthia

Referat Grundversorgung fiir Provincial Executive Reception/
Fremde Oberdsterreich body Integration
Department of Basic Welfare for

Aliens Upper Austria

Referat Soziale Absicherung Provincial Executive Reception/
und Eingliederung Salzburg body Integration
Department of Social Coverage

and Integration Salzburg

Fliichtlingskoordination Tirol, Provincial Executive Reception/
Tiroler Sozialer Dienst body Integration
Refugee Coordination Tyrol,

Social Services Tyrol

Abteilung Gesellschaft, Provincial Executive Reception/
Soziales und Integration body Integration

Vorarlberg

Department for Society, Social
Affairs and Integration Vorarlberg,

Caritas Vorarlberg
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Annex lll: Flow chart of the national reception system

Any police station w

Dublin procedure likely or unaccompanied minor (UM)
Registration, finger
Austrian responsibility likely_______| prints, first questioning

Prognosis by BFA
Distribution Centre j [ Initial Reception Centrew (Special UM Facilities
Accommodation and Accommodation in one of Special provisions for
social aid in one of two fed. facilities if UM or unaccqmpamed
seven facilities across return to other EU member minors
provinces

state (Dublin Reg.)

Admission to asylum procedure
(" Basic Welfare Support — =
Accommodation Provicial UM Facilities
Three meals per day Additional programs
Clothing depending on province
Health insurance
Social consultation
(Spending money)
Division of competences
e >/
Austria not responsible (Dublin) .
— - Federal authorities:
(Individual Accommodation Reception during
admissibility procedure
\_ Cash allowances for rent
and food
Clothing

Health insurance Provincial authorities:
Social consultation Reception during
(Spending money) substantive procedure

v

Return

Source: Own design.
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Annex IV: Flow chart of the Austrian asylum procedure

Application
sion and referral to BFA
Public Security Organisation
BFA
Procedural order notifying A
intended i 3
- Dublin responsibiiity of another
Member State or safe third
Country . Regular procedure
- Subssquent application {max 15 months)
- Unfounded application < » BFA
Mandatory legal advice
2 weeks 2wesks
Non-suspensive Non-suspensive for
Safe country of ongin
Maniestly unfounded
Suspensive
effect Appeal etumn decision
decision (udicial) e 5&;';;5:“ a?d entry ban (not
within 7 days Administrative Court Accepted refugee status ot mandatory)
£ weeks 2 weeks
Suspensve Suspensve
Rejected
(udicial)
Adminstrative Court
Application for free
- v Permission Application v
to appeal for

suspensve Application for free
E I mlegy |
Administratve Appeal
Court
High (judicial)
Court

Source: AIDA, Asylum Information Database, Country Report Austria 2016 (update 2017), p. 15,
available at http://www.asylumineurope.org/reports/country/austria
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The quantitative and qualitative data for this report has been compiled from various data sources
(see citations). The authors relied on information freely available online, from official government-
funded (European and German) institutions and organizations. For Europe, we utilized Eurostat
(European Commission Statistical Office - http://ec.europa.eu) whilst for Germany we utilized various
sources, the most official (centralizing) of which is the Federal Statistical Office of Germany
(Statistiches Bundesamt — www.destatis.de). The office collects data on a systematic and coherent
manner and makes most of the data available on open access (most documents are easily
accessible online via the office’s website). Forcase-law, werelied on EDAL (European Database of
Asylum Law - www.asylumlawdatabase.eu), for population and asylum we sourced data from the
Deutsche Bundestag, BMI (Bundesministerium des Innern -www.bmi.bund.de), BAMF (Bundesamt
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such as AIDA (Asylum Information Database — www.asylumineurope.org a database managed by
the European Council on Refugees and Exiles — ECRE: www.ecre.org) and PROASYL (a human
rights-based network organization concerned with refugee protection - www.proasyl.de). We also
relied on public and university library catalogues. All sources are appropriately referenced.
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Table 1. Basic terminology regarding asylum laws and procedures in Germany'

Arrival centre (Ankunftszentrum)

Centre where various processes such as registration, identity checks,
interview and decision-making are streamlined in the same facility. Around
26 branch facilities of the BAMF operate as arrival centres.

Arrival certificate (Ankunftsnachweis)

Certificate received upon arrival in the arrival centre. This replaced the
BUMA in 2016.

Formal decision

Cases which are closed without an examination of the asylum claim's
substance, e.g. because itis found that Germany is not responsible for the
procedure or because an asylum seeker withdraws the application.

Geographical restriction (Residenzpflicht)

Also known as “residence obligation”, this refers to the obligation on
asylum seekers to stay in the district of the Federal State where they have
been assigned for a maximum period of 6 months, pursuant to Section 56
Asylum Act. Derogations apply for applicants who are obliged to stay in
initial reception centres for the entire asylum procedure or up to 24
months.

Initial reception centre (Aufnahmeeinrichtung)

Reception centre where the BAMF branch office islocated and where
asylum seekers are assigned to reside.

Residence rule ( Wohnsitzregelung)

Obligation on beneficiaries of international protection to reside in the
Federal State where their asylum procedure was conducted, pursuant to
Section 12a Residence Act. This is different from the geographical
restriction imposed on asylum seekers.

Revision

Appeal on points of law before the Federal Administrative Court.

Secondary application

Under Section 71a Asylum Act, this is a subsequent application submitted in
Germany after the person has had an application rejected in a safe third
country or a Dublin Member State.

Special officer (Sonderbeauftragter)

Specially trained BAMF officer dealing with vulnerable asylum seekers.

Special reception centre
(Besondere Aufnahmeeinrichtung)

Reception centre where accelerated procedures are carried outin
accordance with Section 30a Asylum Act. Two such centres exist in Bavaria
at the moment (Bamberg, Manching/Ingolstadt). Special reception centres
are distinct from initial reception centres.

Transit centre ( Transitzentrum)

Initial reception centre hosting asylum seekers for a period of up to 24
months, in application of Section 47(1b) Asylum Act. Three such centres
exist in Bavaria at the moment (Manching/Ingolstadt, Regensburg and
Deggendorf).

Source: AIDA

'Compiled and adapted from AIDA Country Report (Germany). Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_de_2017update.pdf. Retrieved

13/04/2018
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Table 2. Abbreviations often used in asylum laws and procedures in Germany?

ARE |Arrival and Return Centre | Ankunfts- und Riickfithrungseinrichtung
BAMF |Federal Office for Migration and Refugees | Bundesamt fiir Migration und Fliichtlinge
BUMA |Confirmation of Reporting as Asylum Seeker | Bescheinigung iiber die Meldung als Asylsuchender
BVerfG [Federal Constitutional Court | Bundesverfassungsgericht
CEFR |Common European Framework of Reference for Languages
CJEU [Courtof]Justice of the European Union
CPT |European Committee for the Prevention of Torture
ECHR |European Convention on Human Rights
ECtHR |European Court of Human Rights
GGUA |Gemeinniitzige Gesellschaft zur Unterstiitzung Asylsuchender
ILGA [International Lesbian and Gay Association
OVG |Higher Administrative Court | Oberverwaltungsgericht
VG Administrative Court | Verwaltungsgericht

Source: AIDA

2Compiled and adapted from AIDA Country Report (Germany). Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_de_2017update.pdf. Retrieved
13/04/2018
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Summary

An Immigration Model Based on Restrictions

Guest Workers: Post-1945 immigration to (West-) Germanyis characterizedby the “guest
worker” system (Gastarbeiter) for the period between 1955 to 1973.

Lack of Long Term Migration Policy: The assumption of the eventual return of the
Gastarbeiter to their countries of origin prevented the development of socio-political or
infrastructural concepts to account for longer-term residence or societal integration of
immigrants in Germany. <

Transition to an asylum regime. In 1973, the recruitment ban (Anwerbestopp), marked the
official end of the era of foreign labor recruitment to West Germany. What followed was a
slow transition to an asylum regime with the worldwide rising numbers of asylum seekers. In
1980, for the first time, more than 100,000 asylum applications were registered. The political
debate around migration in the 1980s focussed strongly on the proclaimed necessity to
restrict the access to asylum. A growing “repressive consensus” resulted in the 1992-93
reform of asylum laws.

The Post Cold War Migration/Balkan Wars - “asylum compromise”: Through a
prolonged campaign from the conservative party that was accompanied by racist violence all
over the recently unified Germany, the social-democratic party in 1992 gave in and accepted
a reform of article 16 of the German Basic Law, in which the right to political asylum was
enshrined. The so-called “asylum compromise”, passed in 1993, introduced the notions of
Safe Third Countries, Safe Countries of Origin, accelerated asylum procedures at
international airports, reinforcement of border controls, and a separate social welfare regime
for asylum seekers which saw benefits reduced by 30 % and mandated a preference of in-
kind transfers.

Paradigm shift — the newAct on Migration. In the context of a new red-green coalition
government the consensus grew that Germany is a country of immigration that needs to be
governed. The Act on Migration was eventually formulated that replaced the Act on
Foreigners and which simplified the available residence statuses, EU directives of the CEAS
as well as the Blue Card Directive were transposed into national law, and for the first time
in the post-war history a national integration policy was set up.

EU Accession as biggest legalisation scheme: the two rounds of EU accession of Eastern
European countries in the 2000s, automatically legalised the presence of up to a million
persons in Germany that was highly scandalized as irregular before.

Post 2011 Migration: Since 2011 the numbers of asylum seeking migrants has steadily
risen, however the events of summer 2015 took Germany by a surprise. After some months
of an open door policy (with a suspension of the Dublin regulation) several regulations were
set up to restrict the access and accelerate the procedures whereas for those refugees that
were defined as having a “perspective to stay” new integration measures were being put in
place. Today, the presence of asylum seekers in the German territory is rigidly controlled by
a multilevel system of laws and regulations from the EU level down to the federal level, the
federal state level, and the municipal level (see Aumiiller, Daphi, &Biesenkamp, 2015;
Schammann&Kihn, 2016; Wendel, 2014 cited in El-Kayed and Hamann 2018: 138). From
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housing to healthcare, from employment to education, this multilevel legislative mesh
regulates the lives of asylum seekers and refugees as a specific category of migrants set
apart from others; limiting their movement, constraining their life choices, asserting
geographical limitations and in essence creating borders within borders.

Numbers and Data Issues: Overview of Quantitative Analysis

Immigrants in Germany: Around 20% of Germans today (out of an 80 million population), has
a migration background.® Most of this migration background is from Turkey, followed by
people from Poland, Russia and ltaly. Latest data on net migration (2016) shows a positive
balance of 497,964.

Steep Rise in asylum claims: Since 2011, there has been an increase in the number of people
with a migration background. Asylum Applications is one major reason for this. In 2011
Germany registered 53.347 asylum applications. In 2016 Germany registered 745.545
asylum applications

Religion: Most asylum seekers arriving in Germany after 2011 have come from Muslim-
majority countries (Syria, Afghanistan, Iraq, Eritrea, Sudan).

Gender Issues: The data shows that most asylum seekers are male and young (average of
30 yrs). This has been widely problematized in German public debate whereas in 2015 and
2016 the number of women and children was steadily rising up to 40% (depending on the
age group even more). The specific situation of female asylum seeking migrants and their
heightened risk of being a victim of (gender based) violence was taken up by welfare
organizations and some Lander leading to the set-up of “Violence prevention programs”
(Ministry of family affairs, youth and women).

Restrictions: Through a series of restrictive measures (including the EU-Turkey Statement)
Germany was able to cap the numbers of asylum applications and resettlement plans. In
2017 we see the number of applications reduced to 207,157.

Ambiguity and Lack of Transparency: Government generated statistics on asylum in
Germany can be rather ambiguous and it is often highly politicized. The data is also not
always transparent and contradictions can be found even on data produced for the same
purposes by the same governmental institutions (i.e. BAMF).

Political Organization and Asylum and Immigration in German Law

In Germany, administrative responsibilities in the area of migration and asylum are
strongly intertwined and distributed among the federal, state and municipal levels (cf.
section 2.3). The right of asylum recognizes the definition of “refugee” as established in the
1951 Refugee Convention in the form of the 1967 protocol.Furthermore the term
“refugee” must be interpreted in the sense of the 2011/95/EU directive. Generally, these
protection is a part of the asylum procedure itself and are verified by the Federal Office For

3 In Germany, the definition “migratory background” refers to people who have been born as non-German
citizen or whose mother and/or father have not been German citizen at the time of their birth. This definition
differs from other European countries such as Austria, where both parents have been born abroad or
Switzerland, where “migratory background” is defined independently from the citizenship status.
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Migration and Refugees (Bundesamtfiir Migration und Fliichtlinge) - BAMF) without any
further application.

e Current Asylum Law, Application Procedures and Overall Legal Status of Foreigners

— The German Asylum regime is based on three main acts:
- The Asylum Act (Asylgesetz - AsyIG)
- The Residence Act (Aufenthaltsgesetz - AufenthG)
- The Asylum Seekers Benefits Act (Asylbewerberleistungsgesetz — AsylbG)

— The Asylum Act is, however, the central to the German asylum system. According to the
Asylum Act (Asylgesetz) an asylum seeker coming to Germany may be granted one of the
following four forms of protection after his/her case is assessed. It is only when none of the
above forms of protection can be considered is the application then rejected.

- Art 16a of the Basic Law
- Award of Refugee Protection (Section 3 of the Asylum Act)
- Award of Subsidiary Protection (Section 3 of the Asylum Act)

- Imposition of a Ban of Deportation (Section 60V+ VIl of the Residence Act)
e Constitutional entrenchment of the principle of asylum

e The right of asylum for persons persecuted on political grounds is abasic right
stipulated in Art. 16a GG.Apart from integration, labour market and health policies,
migration policy is increasingly intertwined with development policy, e.g. in the area of
assisted return. But also other areas such as security policy and anti-discrimination policy
are not to be neglected in that respect.

e Linder, German Federation, EU and UN: Multi-Level Continuities and Discontinuities
in Asylum Legislation/ Procedures

- The administrative court procedure is three tiered: Administrative Courts
(Verwaltungsgerichte) on the local level - Higher Administrative Courts
(Oberverwaltungsgerichte or Verwaltungsgerichtshéfe) on the Lénderevel - Federal
Administrative Court (Bundesverwaltungsgericht). As sole competent court it shall rule
at first and last instance on regarding disputes against expulsion orders in accordance with
§ 58a of the Residence Act and their implementation. § 58a stated that the supreme Land
authority may issue a deportation order for a foreigner without a prior expulsion order based
on the assessment of facts, in order to avert a special danger to the security of the Federal
Republic of Germany or a terrorist threat.

Refugee Crisis Driven Reforms: Amendments to Current Laws and New Legislation

— Several amendments to current laws have been adopted in recent years due to the refugee
crisis. The major amendments and their most important implications have entered into force:
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October 24, 2015, the ‘Asylum Package I’ or Act on the Acceleration of Asylum
Procedures (Asylverfahrenbeschleunigungsgesetz).

August 1, 2015, the Act to Redefine the Right to Stay and the Termination of Residence.

November 1, 2015, the Act to improve the Housing, Care, and Treatment of Foreign
Minors and Adolescents

February 5, 2016, the Data Sharing Improvement Act

March 17, 2016, the “Asylum Package II”

March 17, 2016 the Act to Facilitate Deportation of Foreign Criminal Offenders
August 6, 2016 the Integration Act

July 20, 2017 the Act to Enforce the Obligation to Leave the Country

There are also many more reforms proposed such as Substitution of Benefits in Kind for
Cash Benefits and the Reduction of the Financial Burden of German States and
Municipalities.
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Abstract

The aim of this national report is to gather information about the legal, institutional and policy
context of migration governance in Germany in respect of asylum. As such, it offers a short (non
exhaustive) overview of the asylum regime in Germany within the context of the so-called “Refugee
Crisis” of 2015/2016. For this end, our focus is on macro level aspects of the legal and policy
framework of the German asylum regime. This report is part of a comparative exercise between the
partner countries involved in RESPOND.

The time frame comprehends the period between 2011 and 2017. The logic behind this is that
it encompasses the beginning of the Syrian civil war and its aftermath. Within this period, Europe
has received millions of asylum seekers not only from Syria but also from the wider Eastern
Mediterranean and Middle Eastern regions, Central Africa and Eastern Europe whilst Germany in
particular has become the most sought-after destinations in Europe for those seeking asylum.
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Introduction

According to the United Nations High Commissioner for Refugees (UNHCR) “Global Trends Report
on Forced Migration”, a record high 65.3 million people, or one in 11 persons, were displaced by
conflict and persecution between 2015 and 2016 (UNHCR, 2015), a majority of which are women
and children (International Rescue Committee [IRC], 2014; Sherwood, 2014). According to the same
report, Syria is the largest source country for refugees, with a total refugee population of 4.9 million
(and 7.6 million who are internally displaced persons (IDPs) at the end of 2015, while Afghanistan
was the second-largest source country with 2.7 million refugees. Unfortunately, the signs indicate
that these numbers will continue to increase, especially because of the long and bloody conflict in
Syria and the lack of a foreseeable diplomatic resolution. According to the International Displacement
Monitoring Centre (IDMC) GRID — Global Report on Internal Displacement — the total number of
conflict-related IDPs throughout the world as of December 2015 is 40.8 million (2016). Furthermore,
another 22 million people in Asia are currently displaced as a direct consequence of natural
disasters. The estimated total figure of IDPs around the world is 55 million, of which a significant
number will never return home. For those who do return, the average time of displacement is 17.5
years. According to the International Red Cross and Red Crescent Federation, approximately 73
million people in the world are, or have recently been, forced to migrate (2015). If correct, these
numbers indicate that one in one hundred individuals in the world today is either an IDP or an
international refugee or asylum seeker. However, overall, data on refugees is not unambiguous and
often it is highly politicized (see Crisp 1999). Europe has been reluctantly slow to respond to the
challenges offered by such large human displacement occurring elsewhere in the globe. Germany
is among some of few European countries that have accommodated significant numbers of asylum
seekers within its territory recently. However, Germany itself is a country with a migration history
based on restrictions. Refugees are more often than not seen as a “burden” to society. This view is
visible in the very language of policy reports, for instance “burden-sharing” (see Thielemann 2006).

This report takes an in-depth look at the asylum legislation of Germany and explores how the
legislators has reacted to the raise in asylum application in the country since 2011. Given the
restrictions in terms of space and time, and the complexity of the issue at hand, we cannot offer an
all-encompassing analysis, nor can we address every theme pertinent to the issue of asylum,
borders, or the social, cultural and political context of Germany vis-a-vis the development of
migration governance (including asylum laws). Rather, what is possible to achieve is a brief
descriptive and, more importantly, critical account of particularly important events, quantitative
outlines and descriptive contours of the most recent asylum-related changes to the German legal
framework.

This report, as the entirety of RESPOND is an interdisciplinary effort that is inherently complex
given the multiplicity of disciplinary streams it contains. For this report alone, we have counted on
the expertise of anthropologists, sociologists and legal scholars. Although collaboration of this kind
can be rather problematic, the benefits of interdisciplinary work overshadows the technical and
theoretical shortcomings. This situation is not unique to our endeavour alone but shared with other
research teams. For instance, a study looking at “solidarity” in the EU found that “the bias due to the
discrepancy between the “law in the books” and “law in action” that can so often affect pure legal
analysis [...] has been strongly mitigated by a “social science” approach to legal studies, definitely
more prone to making reference to legal realism, i.e. to ask how laws affect people in real life”
(Federico et al 2017: 9).
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Besides a brief historical overview, we offer some quantitative analysis of current asylum flows.
The data we display gives us a basic idea of the outline of contemporary migration into Germany.
According to the Basic Law, social law is subject to the concurrent legislation principle. This means
that the federal states have the power to legislate social matters “so long as and to the extent that
the Federation has not exercised its legislative power by enacting a law” (Art. 72 para 1 Basic Law).

Underlying the overall contribution of this report is the relationship between federal
asylum law and the application of legislation amongst the German Léander. Germany’s
federalism also structures the field of migration and asylum to a large degree (see El-Kayed and
Hamann 2018, Laubenthal, 2016). In that sense, the Lander, differently shape the living conditions,
social situations and integration opportunities of refugees (ibid).

Typically, federal laws are executed by the 16 federal states in their own right (Art. 83
Basic Law). Execution of federal laws by the central Federal Government is restricted to exceptional
cases defined by the Basic Law* (adopted by the Parliamentary Council on 8 May 1949, was ratified
in the week of 16 to 22 May 1949). Moreover, the execution of federal law by the single federal states
implies that they establish the necessary administrative bodies and regulate all related administrative
procedures (Art. 84 para 1 Basic Law). “The executive competences of the federal states constitute
an important pillar of their autonomy because they enable them to shape policies and to exercise
influence” (Stoy 2015: 85 - see also Zschache 2017: 86).Consequently, there is a variety of
administrative procedures that reflect the preferences of the different regional governments to some
extent. This complexity is further enhanced by the prominent role of local governments. In the
organisation of the state system, local communities belong to the federal states and cannot be
directly addressed by the Federation with executive tasks. Instead, they must be commissioned by
their federal state. In practice, this is very often the case. In fact, according to estimates, between
75% and 80% of federal laws are executed by local administrations (Stoy 2015: 85). Hence, the
implementation of federal law may vary considerably across Germany depending on the local
administrative practices and regional administrative regulations.

This report is organized into 5 sections. Section 1 offers a brief explanation of the historical
highlights of migration to Germany and the evolution and constitution of migration policy since 1945.
In Section 2we turn to a quantitative overview of asylum in Germany between 2011 and 2017.
Section 3 discusses current asylum law, the steps involved in the application procedure and the
overall legal status of foreigners in Germany whilst distinguishing between asylum seekers and other
immigrant categories. Section 4 draws a sketch of the overall constitutional entrenchment of the
principle of asylum and immigration law in the country. Finally, Section 5 points to changes provoked
in part or as a direct result of the so-called “Refugee Crisis”. The report also contains 4 annexes and
lists of basic terminology and abbreviations.

4 Available at: https://www.btg-bestellservice.de/pdf/80201000.pdf. Retrieved on 26/04/2018.
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1. A History of Migration to Germany: The Evolution and
Constitution of Migration Policy Since 1945

Today, Germany is one of the primary destinations in Western Europe for asylum seekers from the
Eastern Mediterranean, Eastern Europe and Central Africa. However, the country has a much longer
history of migration dating back centuries. For reasons of space, we will narrow our historical
overview to the period between 1945 and the present day, whilst highlighting only the most relevant
events for the purposes of this report. The different migration and asylum trends of post-war
migration to (West-) Germany can be divided into “phases”, with accompanying legal regimes and
administrative practices — see for instance the genealogy that Serhat Karakayali (2008) has
developed.

1.1 The Guest Worker System

The first phase, lasting from 1955 to 1973, is usually described as the “guest worker system”
(Gastarbeit). Economically, the 1950s in Germany were characterised by high growth rates (up to
12%) and shrinking unemployment (1% in 1961). In order to offset labor shortages, the federal
government turned to a traditional model of recruiting and temporarily employing foreign workers.The
first “Agreement on the Recruitment and Placement of Workers” (Abkommen ber
Anwerbung und Vermittlung von Arbeitskraften) was negotiated with ltaly in 1955. Further
contracts soon followed: with Greece and Spain (1960), Turkey (1961), Morocco (1963), Portugal
(1964), Tunisia (1965) and Yugoslavia (1968). While supervision and implementation of these
contracts lay with the Federal Employment Office (Bundesanstalt fiir Arbeit), there existed two
other practices of migration: migration with a visaed passport (Sichtvermerk) and entry of the
country as a tourist or student with retroactive obtainment of a work permit. These two latter forms
were less regulated. Initially, the relevant legislation was the Foreigners’ Police Regulation
(AusLanderpolizeiverordnung) of 1938, a recast of the Weimar Republic law of 1932. It granted
both a certain form of subjective rights to residence to foreigners, and leeway to local authorities.
Generally, it was assumed that the “guest workers” (Gastarbeiter) would eventually return to their
countries of origin (Heilbronner 1987). Based on that assumption, the development of socio-political
or infrastructural concepts to account for longer term residence or societal integration were not put
into practice. With the prolonged existence of the regime of Gastarbeiter and the ever-increasing
presence of migrant workers in Germany, the public debate on the issue heated up over the 1960s
(DOMID 2017, Heilbronner 1987). Particularly, new forms of re-asserting control over labour
migration were sought.

In 1965, the new Act on Foreigners® was passed, replacing the Foreigners’ Police Regulation.
Additional regulations were codified in the Implementing Regulation on the Act on Foreigners.® The
Act did not specifically address guest workers or ethnic German re-settlers. In fact, it did not

5AusLéindergesetz [Act on Foreigners], Apr. 28, 1965, BGBIl. | at 353, Available at:
www.bgbl.de/xaver/bgbl/start.xav? startbk=Bundesanzeiger BGBI&jumpTo=bgbl165s0353.pdf, archived at
http:/perma.cc/ETG7-ELMS. Retrieved 22/01/2018.

8Verordnung zur Durchfiinrung des Ausliandergesetzes [DVAusIG] [Regulation to Implement the Act on
Foreigners], Sept. 10, 1965, BGBI. | at 1341, Available at:
www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_ BGBI&jumpTo=bgbl165s1341.pdf, archived at
http://perma.cc/2HPM-H2KR. Retrieved 22/01/2018.
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differentiate at all between the different residence purposes, nor did it address questions of family
reunification or social and political rights of foreigners. This was followed, in 1969, by the Law on
European Economic Community (EEC) Residence to implement European Community (EC) law
in West Germany regarding freedom of movement for workers from EEC Member States, freedom
of establishment and freedom to provide services.’In 1970, citizens from EEC Member States
made up around 25% of the total number of foreigners present in the Federal Republic of
Germany.®

1.2 The Recruitment Ban and the End of the “Gastarbeit”- System

In 1973, the recruitment ban (Anwerbestopp), set forth in a directive on November 23, 1973,
marked the official end of the era of foreign labor recruitment to West Germany. What followed was
a slow transition to an asylum regime also in reaction to the worldwide rising numbers of asylum
seeking persons, lasting from 1973 until the reform of German asylum legislation in 1993. It was
initially characterised by immigration along the legal avenues of family reunification, which were
however successively restricted over the years, different forms of illegal migration, and especially
since 1980 immigration of asylum seekers. In 1980, for the first time, more than 100,000 asylum
applications were registered. The political debate around migration in the 1980s focussed
strongly on the proclaimed necessity to restrict access to asylum. However, given the
constitutional status of the right to asylum, there were — at the time — insurmountable hurdles to
passing such legislation. Nevertheless, restrictive legislation was passed in the 1980s, such as the
Return Assistance Act®of 1983, legislation that mandated the housing of asylum seekers in refugee
camps and imposed a residential obligation, and a recast of the Act on Foreigners in 1990'% These
legislative acts were premised on the notion that Germany was not a country of immigration.

Hence, we can say that a growing “repressive consensus” resultant from migration to Germany
in the 1980s and 90s resulted in the 1992-93 reform of asylum laws and that since then Germany
has displayed “a relatively strict migration and asylum policy” with continuous influence of a
conservative tendency (Kirchhoff and Lorenz 2018: 55).

7 Gesetz Uber Einreise und Aufenthalt von Staatsangehdrigen der Mitgliedstaaten der Europaischen
Wirtschaftsgemeinschaft (AufenthG/EWG) [Law on EEC Residence], July 22, 1969, BGBI. | at 927, Available
at: www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_BGBI&jumpTo=bgbl169s0927.pdf, archived at
http:/perma.cc/QV3F-J48W. Retrieved 22/01/2018.

8 Table 12521-0002, Foreigners: Germany, Reference Date, Sex, Country Groups/Citizenship, Destatis,
Available at: www-genesis.destatis.de/genesis/online (select 1970 as “reference date” and EEC-6 as “country
group,” Retrieved 22/01/2018.

9RUckkehrhiIfegesetz (ROckHG) [Return Assistance Act], Nov. 28, 1983, BGBI. | at 1377, Available at:
www.gesetze-im-internet.de/bundesrecht/r_ckhg/gesamt.pdf, archived at http:/perma.cc/44U3-4K3C.
Retrieved 22/01/2018.

10 Gesetz liber die Einreise und den Aufenthalt von AusLéndern im Bundesgebiet (AusLandergesetz - AusIG)
[Act on Foreigners 1990], July 9, 1990, BGBI. | at 1354, 1356, Available at:
www.bgbl.de/xaver/bgbl/start.xav?startbk= Bundesanzeiger_BGBI&jumpTo=bgbl190s1354.pdf, archived at
http://perma.cc/S3HEY-A8PH. Retrieved 23/01/2018.
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1.3 The Aftermath of Reunification and the Balkan Wars

It was only with the dynamics of the post-Cold War global constellation that a decisive reform of
German asylum law became feasible. The early 1990s were characterised by many different forms
of migration to Germany: citizens of the former USSR that could lay claim to German ancestry were
granted citizenship and resettled into Germany'!, hundreds of thousands of refugees from the wars
in Yugoslavia sought refuge in Germany, and in 1992, it was estimated at the time that around
400,000 asylum applications were lodged in Germany. Through a prolonged campaign from the
conservative party that was accompanied by racist violence all over the recently unified Germany,
the social-democratic party in 1992 gave in and accepted a reform of article 16 of the German Basic
Law, in which the right to political asylum was enshrined. This reform, the so-called “asylum
compromise”, passed in 1993, introducing the notions of Safe Third Countries, Safe Countries of
Origin, accelerated asylum procedures at international airports, reinforcement of border controls,
and a separate social welfare regime for asylum seekers which saw benefits reduced by 30 % and
mandated a preference of in-kind transfers. Since Germany declared itself to be surrounded by Safe
Third Countries, asylum applications after an entry across a land border were generally deemed
inadmissible (Bosswick 2000)'213

1.4 21%! Century Reforms of Citizenship Law: The New Act on Migration

After the reform of Germany’s asylum law, migration shifted to more irregular forms, with asylum
applications declining throughout the 1990s. In 1998, after 16 years of a coalition government
between the conservative and liberal parties, a new government was formed between the social-
democratic and Green parties. An overhaul of Germany’s migration law was one of the government’s
main priorities. To this end, a bipartisan commission on immigration was constituted, and a
reform of the German citizenship law was passed in 2000. Until that moment, citizenship was
based on the ius sanguinis principle, while the reform opened citizenship to the principle of ius
solis. However, only children of EU citizens or parents from states with special agreements with
Germany were allowed dual citizenship. All others were obliged to choose one of their nationalities
upon reaching legal adulthood. Both the reforms of citizenship and migration policy were subject to
deep political opposition, at the core, the status of Germany as a country of immigration was
negotiated.

In 2005, a new Act on Migration was passed. Its first version, which had been proposed by the
bipartisan commission and which had sought to open legal avenues of migration beyond asylum had
been invalidated by the constitutional court on procedural reasons. The renegotiated version stated
as its aim to restrict and manage migration to Germany. Through the Act on Migration, the Act on
Foreigners was replaced by a Act on Residence, which is currently in force and which simplified

A law on ethnic Germans was passed that allowed for persecuted people from the eastern block to ,return*
to Germany Since 1950, a total of 4.5 million ethnic German re-settlers, including family members, have
immigrated to Germany as a result of the article 116, paragraph 1 of the German Basic Law. The re-
settlement of Ethnic Germans continues to this day. For instance in 2014, Germany received 4,215 ethnic
German re-settlers.

12 From the late 1980s to 1992, the numbers of asylum seekers and immigrants in Germany steadily increased,
in particular due to the war in the former Yugoslavia. In 1992, the number of immigrants reached an all-time
high of 440,000. The approval rate for asylum applications, however, was at 4.3% (Gesley 2017).

13 Act to Amend Provisions on Asylum Procedure, Foreigners, and Citizenship Law art. 1, no. 10.
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the available residence statuses, EU directives of the CEAS as well as the Blue Card Directive were
transposed into national law, and integration was defined as a legal duty.'* Despite the restrictive
nature of the Act on Migration, its passage marks the end of the debate whether Germany was a
country of immigration. From now on, domestic migration policy would focus on integration
measures. However, the most profound effect on the legal status of migration to Germany would be
the two rounds of EU accession of Eastern European countries in the 2000s, automatically legalising
the presence of up to a million persons in Germany.

In 2006, the Federal Chancellor, religious representatives and communities, media, unions,
sport associations, employers, charitable organisations and migrants took part in what became
known as the “integration summit”. The trigger was the results from the PISA study, which said
that success in the educational system is linked to the origin and the educational background of
one’s family. The Integration Summit led to the development of the national integration plan
implemented in 2007. In the same year amendments were made to the immigration law because
of EU guidelines. A third residence title was introduced: the permission for permanent
residence (Erlaubnis zum Daueraufhalt-EG) and that was followed by a citizenship test
introduced on the 1st September 2008.

1.5 From 2011 to Present

At least since 2011, Germany, together with Sweden, has been one of the preferred countries of
destination for many people who fled their countries in Africa and the Eastern Mediterranean and
Middle East due to armed conflicts and social unrest. Germany is viewed as a socially stable country
with a strong economy and an open democratic political system that encourages civic participation
and guarantees basic freedoms. As a result of this image as well as due to long established diaspora
networks, in 2015 alone, Germany received more than one million asylum seekers mainly from
African and Middle Eastern countries. This has been termed “Der Lange Sommer der Migration’
(the long summer of migration - Hess et al 2016). This large number of people crossing the German
borders have signified a great variety of reactions and changes that have, in some cases, created
anxieties regarding the possible impact of these new populations on national and local social,
economic, religious and cultural dynamics in the country.

Such movement initiated a range of changes in immigration and asylum law and policy. One of
the latest most important amendments to the German migration framework entered into force
on August 6, 2016. The Integration Act and the Regulation on the Integration Act aim to
facilitate the integration of refugees into German society.' The basic idea behind the legislation is a
continuation of the policy of “support and challenge” (Férdern und Fordern), which had been
introduced in 2005 in the Migration Act. Recognized refugees who show the potential to integrate
and have a good chance of staying permanently in Germany are provided with easier and faster

“BT-Drs. 15/420, at 60, hitp:/dipbt.bundestag.de/doc/btd/15/004/1500420.pdf,  Available  at:
http://perma.cc/MV54-ZYLU. Retrieved 23/01/2018.

SIntegrationsgesetz [Integration Act], July 31, 2016, BGBI. | at 1939, http://www.bgbl.de/xaver/bgbl/
start.xav?startbk=Bundesanzeiger_BGBI&jumpTo=bgbl116s1939.pdf, archived at http://perma.cc/SF3C-
MY53; Verordnungzumintegrationsgesetz [Regulation on the Integration Act], July 31, 2016, BGBI. | at 1950,
http://www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_BGBI&jumpTo=bgbl116s1950.pdf,
Available at http://perma.cc/FDS7-2XAA. Retrieved 23/01/2018.
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access to integration classes and employment opportunities (Gesley 2016). The period after 2011,
saw several amendments to German asylum law; they will be detailed in the remainder sections.

Germany’s more recent history of migration policies is marked by an increasing Europeanization
of policies on asylum and deportation. Yet, this Europeanization is faced with internal division, a
certain level of conservatism and, sometimes significant, differences between the implementation of
federal asylum policy by the Ldnder. Today, migration policy in Germany varies between, on one
hand, restrictive asylum regulations and increased opportunities to remain on the other hand. “This
in turn creates a complex context for protests, both for and against (rejected) asylum seekers”
(Kirchhoff and Lorenz 2018: 55). A good example of this is found in housing. Housing is one of the
most important issues faced by refugees as, together with nutrition, it is the most basic need asylum
seekers have upon arrival (see Schiefer, 2017) an issue that is extremely dependent on the interplay
between federal legislation and the application of this legislation in individual Ldnder and smaller
geographical localities as a recent study by El-Kayed andHamann (2018) show.

1.6 Religious, Cultural and Linguistic Context

It is important to define, even if very briefly, the kind of contextual historical background asylum
seekers enter when they arrive in Germany. As with every nation in Europe, the asylum seeker must
make sense of a great array of highly complex social environments imbued with religious, cultural
and linguistic norms.

Upon its establishment in 1871, Germany was about two-thirds Protestant'®and one-third Roman
Catholic, with a notable Jewish minority. Other faiths existed in the state, but never achieved the
demographic significance and cultural impact of these three confessions. However, the country lost
nearly its entire Jewish minority during the Holocaust. Religious makeup changed gradually in the
decades following 1945, with West Germany becoming more religiously diversified through
immigration and East Germany becoming overwhelmingly irreligious through state policies
(Thompson 2012)". It continued to diversify after the German reunification in 1990, with an
accompanying substantial decline in religiosity through all of Germany and a contrasting increase of
Evangelical Protestants and Muslims. Geographically, Protestantism is concentrated in the northern,
central and eastern parts of the country. These are mostly members of the EKD (Evangelical Church
in Germany, Evangelische Kirche in Deutschland)'®, which encompasses Lutheran, Reformed and
administrative or confessional unions of both traditions dating back to the Prussian Union. Roman
Catholicism is more concentrated in the south and west (REMID 2018)'°.

According to the 2011 German Census, Christianity is the largest religion in Germany, claiming
66.8% of the total population. Relative to the whole population, 31.7% declared themselves as
Protestants, including members of the EKD (30.8%) and the free churches (Evangelische
Freikirchen) (0.9%), and 31.2% declared themselves to be Roman Catholics. Orthodox believers
constituted 1.3%. Other religions accounted for 2.7%. According to the most recent data from 2016,
the Catholic Church and the Evangelical Church claimed respectively 28.5% and 27.5% of the

8German Protestantism has been overwhelmingly a mixture of Lutheran, Reformed (i.e. Calvinist), and
United (Lutheran and Reformed/Calvinist) churches, with Baptists, Pentecostals, Methodists, and various
other Protestants being a more recent development.

17 Available at:https://www.theguardian.com/commentisfree/belief/2012/sep/22/atheism-east-germany-
godless-place. Retrieved 31/01/2018.

'8for more information, please see EKD -https:/www.ekd.de.

SAvailable at:http://remid.de/info_zahlen/. Retrieved 31/01/2018.
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population. Both large churches have lost significant numbers of adherents since the 1950s. In 2011,
33% of Germans were not members of officially recognized religious associations with special status.
Irreligion in Germany is strongest in the former East Germany, which used to be predominantly
Protestant before, and major metropolitan areas. Islam is the second largest religion in the country.
Indeed, 1.9% of the 2011 census population (1.52 million people) gave their religion as Islam, but
this figure is stated as being unreliable because a disproportionate number of adherents of this
religion (and other religions, such as Judaism) are likely to have made use of their right not to answer
the question. Studies by the Federal Office for Migration and Refugees (BAMF) suggested a figure
of 4.4 to 4.7 million (around 5.5% of the population) in 2015 and held that between 2011 and 2015
the Muslim population rose by 1.2 million people, mostly due to immigration. In contrast, a recent
survey by the German Institute for Economic Research indicated a number of 2.7 million Muslim
adults®. Most of the Muslims in Germany are Sunnis and Alevites from Turkey, but there are a small
number of Shi’ites, Ahmadiyyas and other denominations. Other religions comprising less than one
percent of Germany's population are Buddhism with 250,000 adherents (roughly 0.3%), Judaism
with 200.000 adherents (around 0.2%), as well as Hinduism and Yezidism with some 100,000
adherents (0.1%). All other religious communities in Germany have fewer than 50,000 adherents
each (DESTATIS 2013/REMID 2018)*!

In cultural terms Germany was heterogeneous (or even fragmented) from the very beginning of
its (reluctant) process of nation building, a constellation which is still strongly reflected in the
federalist state system as well as (more or less mocking) intercultural animosities, e.g. between
“Bavarians” and “Prussians”. In addition, the of recruitment contracts with predominantly Roman
Catholic countries, such as Italy (1955) and Spain (1960) as well as countries with a Muslim majority,
such as Turkey (1961), Morocco (1963) and Tunisia (1965) entailed a considerable pluralization, not
only in religious, but also in cultural terms. As a matter of fact, these older minorities position
themselves towards recent refugees in different ways: On the one hand, people with a migration
background, and Muslims in particular, have been more active in refugee aid than the German
average (Karakayali and Kleist 2016; Nagel and EI-Menouar 2017), on the other hand, there were
factions within the Turkish and the Russian-German immigrant community who actively mobilized
against refugees.It should be mentioned that the pattern of public awareness of the multicultural
constellation has changed considerably over the last decades: while the perception ofmulticulturality
(and xenophobic stereotypes) used to concentrate on ethnic or national characteristics until the
1990s, cultural differences have been increasingly religionized along with the emergence of
Islamophobic attitudes across the traditional cleavage between multiculturalists and assimilationists
(see Kuhnel, Leibhold 2007; Spielhaus 2013).

1.7 Languages

German is the official and predominant spoken language in Germany. Recognised native minority
languages in Germany are Danish, Low German, Low Rhenish, Sorbian, Romany, North Frisian,
and Saterland Frisian, which are officially protected by the European Charter for Regional or Minority
Languages. The most used immigrant languages are Turkish, Kurdish, Polish, the Balkan languages

2Ohttps://www.diw.de/de/diw_01.c.582774.de/themen nachrichten/4 3 prozent der in deutschland lebend
en_erwachsenen sind muslime.html.

21Available
at:https://www.destatis.de/DE/PresseService/Presse/Pressekonferenzen/2013/Zensus2011/Statement Egel
er zensus PDF.pdf? blob=publicationFile. Retrieved 31/01/2018.http://remid.de/info_zahlen/. Retrieved
20/04/2018.
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and Russian. Germans are typically multilingual: 67% of German citizens claim to be able to
communicate in at least one foreign language and 27% in at least two (EC 2004, Eurobarometer
2006)?223, The fact that many Germans (in particular the young) are able to communicate in English
may facilitate the adaptation of some refugees. Yet, the majority of interactions, in particular with
state officials, must be conducted in German and for refugees, the language is anything but easy to
learn. The language barrier is a high hurdle to overcome in particular in the first few months, despite
provisions for language learning.

22 European Commission (Europe on the Move. Many Tongues one Family: Languages in the European
Union) Available
at:https://web.archive.org/web/20110430202922/http://ec.europa.eu/publications/booklets/move/45/en.pdf.
Retrieved 31/01/2018.

2European Commission (Special Eurobarometer, Europeans and their Languages). Available
at:http://ec.europa.eu/commfrontoffice/publicopinion/archives/ebs/ebs 243 en.pdf. Retrieved 31/01/2018.
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2. A Quantitative Overview of Asylum in Germany: 2011 - 2017

In the short historical overview presented in the past section, we showed the most important
developments of migration policies taking place in Germany since 1945. We now bring this history
up to date by turning to a brief quantitative summary of the numbers of asylum applications in
Germany in the past few years. In the last years Europe has received hundred thousands of asylum
seekers not only from Syria but also from the wider Eastern Mediterranean and Middle Eastern
regions, Central Africa and Eastern Europe. Germany is one of the most sought-after asylum
destinations in Europe and the numbers we present here are a reflection of this. These numbers
have led to heated political debates and the governing coalition introduced several changesin
migration and asylum policies all of which will be discuss in later sections of this report.

2.1 Some Basic Numbers

According to the Federal Statistical Office of Germany, in 2011, Germany had 80.3 million residents.
Of those, 15.96 million - almost 19% of the entire population — had a migration background. In 2012,
92% of residents (73.9 million) had German citizenship, with 80% of the population being Germans
(64.7 million) having no immigrant background. Of the 20% (16.3 million) people with immigrant
background, 3.0 million (3.7%) had Turkish, 1.5 million (1.9%), Polish, 1.2 million (1.5%) Russian
and 0.85 million (0.9%) ltalian ancestry. In 2014, most people without German citizenship were
Turkish (1.52 million), followed by Polish (0.67 million), Italian (0.57 million), Romanians (0.36 million)
and Greek citizens (0.32 million). The German population at the end of 2016 was of 82,5 million. Of
this total number, 18,6 million had a migration background whilst 8,7 million were foreign born. The
latest available data on net migration is for 2016. It shows a positive balance of 497,964
(Statistisches Bundesamt, 2017). Thus, since 2011, there has been a rise in people in Germany
with migration background.

Parallel we have been seen as well a rise in asylum applications. The latter in turn, is partly
a result of conflicts in Syria, Afghanistan and Iraq, as well as social unrest, civil wars and economic
problems in central Africa. In 2011, Germany received 53.347 asylum applications. By 2016, that
number had reached 745.545, an all-time high. At least since 2015, there were many public, media
and polity reactions to this rising numbers of asylum applications. As a direct consequence of these
the (controversial) EU-Turkey statement, or “deal” was authorized in March 2016. Together with
the closure of the Balkan corridor these measures essentially capped the number of asylum seekers
coming to Germany. By 2017 we see a substantial reduction in the numbers of asylum seekers to
Germany (207,157).

Figure1. lllustrates this. It is important to note that 2016 shows a backlog, of the application for
the prior two years. Thus the high number does not mean “arrivals” but rather applications
processed.
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Figure 1. Total of Applications for International Protection (2011-2017)
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In 2017, 222,683 asylum applications were filed, including 198,317 initial applications. This is
about one third of the applications submitted in 2016. The Federal Office for Migration and Refugees
(BAMF) decided over 603,428 applications. The protection rate was 43.4 percent. If we compare
this percentage with the protection rates of other EU member states, we could argue that Germany
has a relatively low protection rate (for more detailed statistics, see report compiled by AIDA 2017)24.
186,644 asylum-seekers entered Germany during this period and were recorded in the core data
system (BAMF 2017). In 2016, a total of 745,545 asylum applications were filed in Germany, 722,370
of which were initial applications. The main countries of origin were Syria, Afghanistan and Iraq. The
Federal Office for Migration and Refugees has processed more than 695,733 asylum applications
during this time. The protection rate was around 62 percent. According to the Ministry of the Interior
(Ministerium des Innern), some 280,000 asylum seekers arrived in 2016 (BAMF 2016).

Before 2015, the previous peak in the number of applications for asylum was in 1992, when over
400,000 applications were received. At that time, most applicants came from the former Yugoslavia.
However, after 1993 (the year of the German “Asylum Compromise” (Asylkompromiss), there had
been a continual decline in applications. In 2005, for example, 29,000 applications were received.
The number of first-time applicants continued to decrease throughout 2007, when Germany saw
only 19,164 applications, the lowest amount since 1977 (see figure2).

24Aida (2017). Available at: http://www.asylumineurope.org/reports/country/germany/statistics. Retrieved
26/04/2018.
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Figure 2. Asylum applications between 1953 and 2017 showing 1990s pick — comparable to 2015
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Since 2008, however, the number of applications has started to increase again. In 2014, the
highest amount since 1993 was recorded. The reasons for this increase included the surge in asylum
seekers from Serbia and Macedonia as a result of the abolishment of the visa requirements for both
countries in December 2009. In the first half of 2013, the number of first-time applications for asylum
increased 90% when compared to the same period in the previous year. The majority of the asylum
seekers in this year came from Russia, followed by Syria and Afghanistan. The Federal Office of
Migration and Refugees expected 450,000 applications for asylum in their calculations for 2015,
based on the number of applications they received in the first half of the year. In August 2015,
however, the Federal Ministry of the Interior corrected this number, claiming up to 800,000
applications. Data released by Germany’s Federal Office for Migration and Refugees (BAMF) in
January 2016 showed that Germany received 476,649 asylum applications in 2015, mainly from
Syrians (162,510), Albanians (54,762), Kosovars (37,095), Afghans (31,902), Iraqis (31,379),
Serbians (26,945), Macedonians (14,131), Eritreans (10,990) and Pakistanis (8,472).

Among the asylum seekers who applied in Germany in 2017, 39.5 percent were girls and women
(see table 3). In the age group 16- to 18-year-olds, there was the lowest proportion of women with
about 22 %. Among the children (under 16 years), the gender ratio is more balanced. Here the
proportion of boys outweighs girls only slightly. Compared with the whole of 2016, the proportion of
women among refugees has risen by about five percent. Asylum seekers to Germany are on average
very young: 75.2 % of the total were under 30 years old according to statistics for 2017. Minors
accounted for around 45 % of all asylum seekers. 60,5% of all asylum seekers are men. The profile
of asylum seekers coming to Germany has been overwhelmingly that of young males. The data for
the period January - November of 2017 shows that 75.2% of the asylum applicants were younger
than 30 years old. 60.6% of all applicants were male (see table 3).
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Table 3. Asylum Applications for the year 2017 divided by age and gender groups (shown in both,
absolute values and percentages?)

Asylum Applications

Age Group
Percentage of Percentage of
Distribution of male Distribution of female male applicants female applicants
Total ) ) . s
applicants by age group applicants by age group within the age within the age
groups group

bis unter 4 Jahre 42.999 23,30% 22.240 19,90% 20.759 28,50% 51,70% 48,30%
von 4 bis unter 6 Jahre 5.804 3,10% 3.039 2,70% 2.765 3,80% 52,40% 47,60%
von 6 bis unter 11 Jahre 12.838 6,90% 6.760 6,00% 6.078 8,40% 52,70% 47,30%
von 11 bis unter 16 Jahre 10.959 5,90% 6.265 5,60% 4.694 6,40% 57,20% 42,80%
von 16 bis unter 18 Jahre 10.430 5,60% 8.115 7,20% 2315 3,20% 77,80% 22,20%
von 18 bis unter 25 Jahre 34.894 18,90% 25.297 22,60% 9.597 13,20% 72,50% 27,50%
von 25 bis unter 30 Jahre 21.062 11,40% 14.027 12,50% 7.035 9,70% 66,60% 33,40%
von 30 bis unter 35 Jahre 15.965 8,60% 9.657 8,60% 6.308 8,70% 60,50% 39,50%
von 35 bis unter 40 Jahre 11.056 6,00% 6392 5,70% 4.664 6,40% 57,80% 42,20%
von 40 bis unter 45 Jahre 7.044 3,80% 4.008 3,60% 3.036 4,20% 56,90% 43,10%
von 45 bis unter 50 Jahre 4.588 2,50% 2.576 2,30% 2.012 2,80% 56,10% 43,90%
von 50 bis unter 55 Jahre 2.854 1,50% 1.566 1,40% 1288 1,80% 54,90% 45,10%
von 55 bis unter 60 Jahre 1.888 1,00% 937 0,80% 951 1,30% 49,60% 50,40%
von 60 bis unter 65 Jahre 1216 0,70% 615 0,50% 601 0,80% 50,60% 49,40%
65 Jahre und élter 1.199 0,60% 518 0,50% 681 0,90% 43,20% 56,80%
Insgesamt 184.796 100,00% 112.012 100,00% 72.784 100,00% 60,60% 39,40%

Source: BAMF

The largest number for refugees presented in the data, prior to the “refugee crisis” of
2015/2016 was in 1992. The number often quoted is something in the region of 440,000 people in
one single year. But that number was calculated on an extrapolation of potential arrivals, times two.
It was believed at the time that single males would eventually bring their families over at some point
in time. The reality is that we simply do not know how many people came to Germany during 1992
even if such number is often presented as fact. The great raise in the numbers for the much-
discussed year of 2016, for example (nearly 750,000 asylum claims) must also be equally
deconstructed for it does not represent yearly “arrivals” but simply the accumulation of all asylum
claims that built up over the year because of the sheer volume of applications and the simultaneously
lack of infrastructure in Germany to manage applications in a more timely manner. After 2016, we
see a great reduction in the number of asylum applications. This is at least partly the result of the
EU-Turkey statement of March 2016 and the official closure of the Balkan corridor at the same time.
These events had tremendous effects on German asylum policy. However, the drastic fall in asylum
applications between 2016 and 2017 is also due to the fast tracking of applications that occurred in
Germany all along 2016. Hence, the fall in numbers is related to at least two aspects: the effect of
the closure of the Balkan route added to a restructuring of the administrative infrastructure that allows
for the faster processing of asylum applications in the last two years.

2.2 The Distribution of Asylum Seekers in the German Territory
(KonigsteinerSchliissel) and the “residence rule”

Today, the majority of non-German citizens (migrants, asylum seekers, etc.) live in urban areas, with
the highest number living in the conurbation region of North Rhine-Westphalia where the greatest

25 Data adapted from BAMF (2018). Available at
http://www.bamf.de/SharedDocs/Anlagen/DE/Downloads/Infothek/Statistik/Asyl/aktuelle-zahlen-zu-asyl-
november-2017.pdf;jsessionid=B7746458 ABOOF24C77DA37873BA35915.1 ¢id286? blob=publicationFile.
Retrieved 18/01/2018.
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concentration of industry is spread over this large area in West Germany (Destatis, 2017)?. NRW is
the most populous state of Germany, with a population of approximately 18 million, and the fourth
largest by area. Its capital is Disseldorf; the largest city is Cologne.

Given its industrial strength, the Rhine-Ruhr region has also received the highest number of
asylum seekers between 2011 and the present (21,2%). The second-largest percentage of asylum
quotas is directed to Bavaria (15,5%) and to Baden-Wirttemberg (12,8%). Together, these three
regions account for almost half (49,5%) of asylum quotas in Germany, most of which are directed at
urban centres within these regions such as aforementioned cities in the Rhine-Ruhr region as well
as Munich in Bavaria and Stuttgart in Baden-Wrttemberg (see table 4).

Table 4. First Application for Asylum According to each of the 16 German Lander (Period 2011-2017 —
Absolute values and Percentages)

First First First First First First First
Application %  |Application %  |Application %  |Application ~ %  |Application %  |Application %  |Application %
2011 2012 2013 2014 2015 2016 2017
BadenWiirttemberg 5186 1134% 7481 11,59% 13421 1225% 1648  9,592% 57.578 13,03% 84610 11,70% 21371 10,80%
Bayern 7.020 1535% 9827 1523% 16698  1524% 25667 14,83% 67.639 1531% 82.003 11,40% 24243 12,20%
Berlin 285  530% 3.582  5,55% 6113  5,58% 10375  599% 33281 7,53% 27247  3,70%) 9369  4,70%
Brandenburg 129  2,83% 1679  2,60% 3.058  2,79% 4906  2,83% 18661  4,22% 18112 2,50% 5547  2,80%
Bremen 420 092% 629  0,97% 1109  1,01% 2222 1,28% 4689  1,06% 8771  1,20% 2495 1,30%
Hamburg 1421 311% 1880  2,91% 3207 2,93% 5705  3,30% 12837  2,81% 17512 2,40% 4664  2,40%
Hessen 3283 7,18% 5079  7.87% 8129 74% 12.536  7,24% 27.239  6,16% 65.520  9,10% 14676 7,40%
MecklenburgVorpommern 973 2,13% 1231 1,91% 2303 2,10% 4418  2,55% 18851  427% 7273 1,00% 395  2,00%
Niedersachsen 4310  9M% 5941  9,21% 10225  933% 15416  891% 34248  7,75% 83.024 11,50% 18.861  9,50%|
NordrheinWestfalen 10.587  23,15% 15028 23,29% 23719 21,65% 40,046  23,14% 66.758 1511%| 196.734 27,20% 53343 26,90%
RheinlandPfalz 2164  4,73% 2872 445% 5481 5,00% 8.716 5,04% 17.625  3,99% 36985  510% 12951  6,50%]
Saarland 531 1,16% 679  1,05% 1219 1,11% 2.564  1,48% 10.089  2,28% 6.865  1,00% 3.099  1,60%
Sachsen 2128  4,65% 2825  438% 5040  4,60% 6.030  3,48% 27.180  6,15% 23663  3,30% 7389  3,70%
SachsenAnhalt 1274 2,79% 1867  2,89% 3198  2,9% 5978  345% 16410  3,71% 19484  2,70% 5118  2,60%
SchleswigHolstein 1510  3,30% 2217 3,44% 375%  343% 7.032  4,06% 15572 3,52% 28982  4,00% 6.084  3,10%
Thiiringen 1192 2,61% 1680  2,60% 2722 248% 4867  2,81% 13.455  3,04% 15422 2,10% 5040  2,50%
Unbekannt 21 0,05% 4  0,07% 182 0,17% 112 0,06% 187 0,04% 163 0,09% 113 0,10%
Insgesamt 45,741 100,00% 64.539 100,00%| 109.580 100,00%| 173.072 100,00%| 441.899 100,00%| 722.370 100,00%| 198.317 100,00%

Source: BAMF

Upon their arrival in Germany, asylum seekers are allocated to a specific federal member state
through a distributional process based on the tax income of the federal member states (Lénder) as
well as their population size. This is known as the KonigsteinerSchllissel (§45 AsylG). It is a
processual mechanism that administers the distribution of asylum seekers and refugees across the
German Federal Republic. Meanwhile, asylum seekers themselves have almost no choice regarding
where they are going to live (Wendel, 2014, p. 9 cited in El-Kayed and Hamann 2018: 138). The
distribution of asylum seekers in the German national territory is thus by no means a homogenous
process, nor does it respect freedom of movement.

Applicants from countries in Europe and beyond labelled “safe countries of origin” have an
“obligation to reside” (Wohnverpflichtung) in the initial accommodation throughout the full duration of
their asylum proceedings and are thus subject to the residency requirement during the entire process
(8§47 laAsylG)—a situation regarded by legal experts as a severe violation of basic civil rights (Pelzer
&Pichl, 2016, pp. 99—-100 cited in El-Kayed and Hamann 2018: 139). In such case, asylum seekers

26Available at:
https://www.destatis.de/DE/Publikationen/Thematisch/Bevoelkerung/MigrationIntegration/Migrationshintergru
nd2010220107004.pdf? blob=publicationFile. Retrieved 11/01/2018.
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are only allowed to leave the district with permission from the Foreigner’s Office. The violation of the
“residency requirement” may lead to detention and a criminal record (§59 Il AsylG; §95 | Nr. 6a
AufenthG; §95 | Nr. 7 AufenthG), and for some refugees from so-called “safe countries of origin”,
even to a termination of their asylum application (§33 II, §33 Il AsylG.). This requirement is
considered disproportional and in contradiction to European Law by legal experts (ibid.).

2.3 Rates of Success of Asylum Applications — Protection Rate

In 2014, 202,834 asylum applications were filed in Germany. 128,911 decisions were made. Only
1.8% of the applications led to a recognition of refugee status according to Article 16a GG; another
24.1% were recognised as refugees from Section 3 (1) AsylG; 4% received subsidiary protection
of Section 4 (1); and 1.6% were granted a prohibition of deportation. Therefore, 31.5% of all
applications were "successful" in the broadest sense (so called "protection rate").33.4% of the
applications were rejected. Following the calculation of charity organisations, Germany has an
adjusted protection rate of 48.5% (not including those whose cases were passed on to other EU
countries according to the Dublin Regulation) If successful legal claims against the decisions of the
BAMEF are counted as well, more than half of the refugees were granted a status of protection in
2014. In 2015, Germany made 282,762 decisions on asylum applications; the overall asylum
recognition rate was 49.8% (140,915 decisions were positive, so that applicants were granted
protection). The most successful applicants were Syrians (101,419 positive decisions, with a 96%
recognition rate), Eritreans (9,300 positive decisions; 92.1% recognition rate) and Iraqgis (14,880
positive decisions; 88.6% recognition rate).

2.4 Deportations and Voluntary Departures

From 2007 until 2012, the numbers of deportations from Germany slightly dropped (9,617 in 2007
and 7,651 2012)?’. Since 2013 it rose again significantly, correlating with rising numbers of asylum
applications and marking an on-going trend: In 2014, there were 10,884 deportations, in 2015
20,888, and in 2016 25,375 (the last number includes 3,968 transfers of migrants to other EU
member states based on the Dublin regulations). In 2017, 31,068 people were deported from
Germany (including 7,102 Dublin transfers). The steadily rising numbers can be explained by a
variety of factors such as an increasingly restrictive refugee and migration policy in Germany
connected to the perceived ‘refugee crisis’ in 2015/16, including new categorizations of countries as
safe countries of origin (currently Albanien, Bosnien/Herzegowina, Ghana, Kosovo, former Yugoslav
Republic of Macedonia, Montenegro, Senegal, Serbia) and the introduction of additional bilateral
readmission agreements.

On top of that, in 2016 there were 1,279 statistically noted expulsions (Zurtickschiebungen) in
the time frame of six months after irregular entry into Germany. For 2017, the number of expulsions
was 1,707 (including 66 unaccompanied minors). In addition, as result of the introduction of EU-
internal border controls in 2016 in particular at the German-Austrian border, a high number of people
were refused entry at the German border (Zuriickweisungen) (in 2016, 20,851 and in 2017 12,370).
In 2017, 171 of the people refused entry were registered as unaccompanied minors.

27 Available at: https://www.proasyl.de/wp-content/uploads/2015/12/2017-Abschiebungen-und-Ausreisen.pdf.
Retrieved 26/04/2018.

150



HORIZON 2020 — RESPOND (770564) — GERMANY

In some cases deportations could not be carried out because of lacking cooperation by countries
of origin. In other cases, they were halted because of medical concerns, the refusal of airlines/pilots
to transport deportees or because of acts of resistance by migrants and other civilians.

The estimated numbers of so-called ‘voluntary departures’ offering migrants financial rewards
for their departure financed by the German state are significantly higher than the numbers of
deportations. While the data is not collected with statistical reliability, for 2016, the German
government presented a number of 54,069 departures in the frame of the Bund-Lander-programme
REAG/GARP (Reintegration and Emigration Programme for Asylum Seekers in
Germany/Government Assisted Repatriation Programme) and 29,587 departures in 2017. According
to the Bundespolizei43,019 people who had irregularly entered Germany departed voluntarily in
2017. Beside these, there are ‘voluntary departures’ supported by the German Bundes-Lander as
well as voluntary departures without support that are not officially counted.

So-called ‘ErweiterteRUckkehrhilfen® (Enhanced Return Assistance) that will grant higher
rewards if applicants for international protection decide to withdraw their asylum claim have been
politically criticized.?®

Figure 3. Deportation (Abschiebungen) Germany (Air, Land and Sea — 2011-2016)3°
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2.5 Dublin Regulations

The Dublin procedure is a mechanism inherent in the Common European Asylum System. It is the
part of the asylum procedure that determines which European state is responsible for applying for

2www.bamf.de/DE/Rueckkehr/Rueckkehrprogramme/Starthilfe Plus/starthilfeplus.html
2https://www.proasyl.de/wp-content/uploads/2015/12/2017-Abschiebungen-und-Ausreisen.pdf

%0 Data from Bundestag from years 2011 to 2016 can be found compiled at www.Proasyl.de available at:
https://www.proasyl.de/thema/fakten-zahlen-argumente/statistiken/. Retrieved 25/01/2018.
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asylum. An asylum application in the European context is an application for "international protection”,
which covers both refugee protection as well as subsidiary protection®'. The Dublin regime was
originally established by the Dublin Convention, signed in Dublin, Ireland, on 15 June 1990. In
2003, the Dublin Convention was replaced by the Dublin Il Regulation. In 2013, the Dublin 1l
Regulation(EU Regulation No 640/2013 of 26 June 2013)was adopted, replacing the Dublin Il
Regulation. The Dublin Il Regulation has been in force since 1 January 2014%, In addition to the 28
states of the European Union, Switzerland, Norway, Liechtenstein and Iceland comply with this
regulation. In total, there are 32 "Dublin states".

The Dublin system was never designed to achieve a fair sharing of responsibility; its main
purpose from the very beginning was to assign responsibility for processing an asylum application
to a single Member State. The Dublin Ill Regulation identifies the EU country responsible for
examining an asylum application, by using a hierarchy of criteria such as family unity, possession of
residence documents or visas, irregular entry or stay, and visa-waived entry. In practice, however,
the most frequently applied criterion is the irregular entry, meaning that the Member State through
which the asylum-seeker first entered the EU is responsible for examining his or her asylum claim.
Asylum seekers should, as a rule, stay in the state responsible for them. Breaking this rule can result
in deportation, referred to as "transference".

The current migration and refugee crisis has revealed significant structural weaknesses in the
design and implementation of the CEAS and of the Dublin regime. This has been confirmed by recent
external studies on the Dublin system (Meijers Committee 2016, Kasparek2018) and acknowledged
by the Commission in its communication of 6 April 2016 (European Commission 2016).

The number of Dublin returns from Germany to other EU-member states has been constantly
rising from 2011 (2,902 returns) to 2017 (7,102 returns). Likewise, the number of readmission-
requests to other European countries, which by far exceeds the actual returns, rose from 9,075
requests in 2011 to 64,267 in 201733, In 2015 and 2016 the number of Dublin returns dropped slightly
while Germany’s return requests remained steadily rising. The most requested countries were ltaly,
Bulgaria, Poland, Hungary, Switzerland and France. In total, Germany requested from 2011 to 2017
in 255,788 cases to return migrants under the Dublin regulations to other EU-member states (see
table. 30,137 returns were actually carried out. At the same time, Germany received 86,339
relocation/return-requests to its own country and approved 30,854 of them. Hence, from 2011 until
2017, Germany received slightly more returnees from other EU members states (30,854) than
were returned from Germany to other EU member states (30,137).

31http://www.asylumineurope.org/sites/default/files/resources/basisinf 2 dublin_fin.pdf.
Retrieved 21/04/2018
$2http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/586639/EPRS BRI%282016%29586639 EN.p
df.

Retrieved 21/04/2018.

33 Pro Asyl:

https://www.proasyl.de/wp-content/uploads/2015/12/2017-Dublin.pdf
https://www.proasyl.de/wp-content/uploads/2015/12/Dublin _2016.pdf
https://www.proasyl.de/wp-content/uploads/2015/12/Dublin _2015.pdf
https://www.proasyl.de/wp-content/uploads/2015/12/Dublin _2014.pdf
https://www.proasyl.de/wp-content/uploads/2015/12/Dublin 201 3.pdf
https://www.proasyl.de/wp-content/uploads/2015/12/Dublin _2012.pdf
https://www.proasyl.de/wp-content/uploads/2015/12/Dublin 201 1.pdf
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Figure 4. Requests to EU Member States from Germany
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2.6 Relocation and Resettlement

Resettlement is an internationally recognized instrument in particular for the transfer of refugees as
response to a “refugee crises”, mostly administered by the UN. The UN has annual requirements in
terms of numbers for resettlement. For 2016 the word-wide requirement was more than 1,150,000
people (UNHCR 2015: 12). Resettlement only applies for people who have been recognized by the
UNHCR as beneficiaries of international protection. The UNHCR provides proposals for admission
to the Federal Office for Migration and Refugees (BAMF), which takes the final decision for the
admission in Germany. Recently, we have seen the introduction of additional national and Lander-
driven admission procedures, differing regarding the setup, target groups and benefits granted to
the respective persons.

While Germany follows a highly restrictive visa policy®*, there have been several procedures
developed in the past few years that grant admission in Germany on humanitarian grounds. Most of
them are related to requirements posed by the European Union and the United Nations. Currently,
most programmes are in fact considered as achieved or halted, even if the committed number of
admissions has not been achieved. The most relevant programmes are:

1) The German Resettlement Programme (2011 — 2015) that was extended for 2016-
2017 after a European Council decision in the frame of the EU-Resettlement Programme.

2) Humanitarian Admission Programmes such as the HAP Syria (2013 — 2016) for a
total of 20,000 beneficiaries of protection from Syria, its neighbouring countries, Egypt and
Libya (HAP Syria) (extended for 2017 — 2018) and the admission procedure for Afghan local
staff (2013-3016).

3) Family-Reunification
4) The EU-Relocation Programme (2015 —2017)

3hitps://www.berlin.de/labo/willkommen-in-berlin/einreise/verlaengerung-eines-visums/artikel.280062.php
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Resettlement Programmes: In 2011, Germany adopted a pilot programme at federal and
Lander level for resettling 300 particularly vulnerable refugees annually who would be admitted from
third countries to Germany in the years 2012 to 2014 (Grote et al., 2016). In December 2014, the
Conference of the Ministers of the Interior agreed to continue this resettlement programme and
extend it to 500 persons per year.

In practice these numbers were roughly achieved until 2015: In 2012, 307 people (202 from
Tunisia and 105 from Turkey) were resettled to Germany. In 2013, there were 293 people resettled
— all of them from Turkey. In 2014, a total of 321 people came to Germany via this system (114 from
Indonesia and 207 from Syria). For 2015 the number was 480 (300 from Egypt and 180 from Sudan).

Since August 2015, the resettlement programme is legally based in the August 2015 § 23 Abs.
4 AufenthG. - § 23(4) — allowing resettled refugees to receive a residence permit
(Aufenthaltserlaubnis), which is usually issued for an initial three years (Grote et al., 2016: 6). After
five years, they are entitled to a residence permit.

In 2016, the German resettlement programme was extended and is now guided by a European
quota: On 20" July of 2015, the European Council decided to implement an EU-Resettlement
Programme for 2016/17 and to resettle 22.504 persons to the European Union. Taking into account
the national quota, in 2016 and 2017, Germany expressed the intention to resettle 1,600 persons
in total and 800 persons per year within the framework of the EU resettlement pilot programme.
According to the Ministry of Interior, they were supposed to be stateless people, refugees from
Lebanon, Sudan, Egypt and possibly Turkey.

In fact, this quota was mainly used to fulfil the obligation of the EU-Turkey Statement where
Germany had claimed among other states that one Syrian refugee would be resettled from Turkey
to the European Union for each deported Syrian from the Greek Islands. Therefore, the promised
1:1 exchange defined in the EU-Turkey Statement did not lead to additional admissions apart from
the existing requirements. In 2016, 1,215 people (1,060 from Turkey and 155 from Lebanon) were
resettled via the EU-Resettlement Programme 2016-2017.

In April 2018, the European Commission decided to resettle up to 50,000 refugees from Northern
Africa to EU member states. Germany to participate in this resettlement programme accommodating
10,000 people.
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Figure 5. German Resettlement Programme between 2012 and 2016/20173%
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Table 5. EU-Resettlement Admissions?3®

Dateof Entry [Number of People Country Nationality Residence Permit

24.11.2015 258 Egypt Ethiopia, Eritrea, Iraq, §23,2
Somalia, Sudan, Uganda

14.12.2015 Sudan Ethiopia, Eritrea, Syria §23,2

Total for 2015 Gk
24.02.2016 24 Sudan Ethiopia, Eritrea §23,4
04.04.2016 32 Turkey Syrien §23,.4
11.04.2016 5 Turkey Syria §23,4
15.04.2016 17 Turkey Syria §23,4
19.05.2016 103 Turkey Syria §23,4
16.06.2016 135 Turkey Syria §23,4
27.06.2016 2 Turkey Syria §23,4
16.08.2016 143 Turkey Syria §23,4
08.09.2016 172 Turkey Syria §23,4
27.09.2016 5 Turkey Syria §23,4
13.10.2016 152 Turkey Syria §23,4
10.11.2016 170 Turkey Syria §23,4
30.11.2016 155 Lebanon Syria §23,4
01.12.2016 124 Turkey Syria §23,4

Total for 2016 1.239
12.01.2017 153 Turkey Syria §23,2
23.02.2017 182 Turkey Syria §23,2
16.03.2017 181 Turkey Syria §23,2
20.04.2017 180 Turkey Syria §23,2
09.05.2017 255 Turkey Syria §23,2

23./24.05.2017 22 Lebanon Syria §23,4
30.05.2017 237 Turkey Syria §23,2
20.06.2017 246 Turkey Syria 23,2
11.07.2017 247 Turkey Syria 23,2
02.08.2017 140 Turkey Syria 23,2
07.09.2017 236 Turkey Syria 23,2
26.09.2017 185 Turkey Syria 23,2
12.10.2017 237 Turkey Syria 23,2
02.11.2017 231 Turkey Syria 23,2
07.12.2017 256 Egypt Sudan, Syria, Ethiopia, 23,4

Eritrea, Somalia, Iraq, Iran,
Zimbabwe, Chad

Total for 2017 2.988
09.01.2018 267 Turkey Syria 23,2
15.02.2018 107 Egypt Syria 23, 4
22.02.2018 251 Turkey Syria 23,2
13.03.2018 176 Turkey Syria 3 23,2
29.03.2018 173 Turkey Syria 3 23,2

Total for 2018

(April) 974

Source: Resettlement.de/Caritas

Humanitarian Admission Programme: Parallel to the resettlement programme, a
humanitarian admission programme (HAP Syria) — granting only temporary protection for Syrians —
was implemented since 2013 as reaction to the civil war in Syria. Through the HAP, Germany has
accepted almost 20,000 Syrians who were moved directly from countries in the neighbourhood of
Syria (i.e. Egypt and Libya) between 2013 and 2017. In March 2013, the Federal Minister of the
Interior agreed with the Interior Ministers and Senators of the federal Lander “to admit 5,000
particularly vulnerable Syrian refugees in 2013 for the duration of the conflict and its aftermath

36This data only includes individuals who were processed through the Friedland border transit camp (GDL
Friedland). Direct entry into municipalities is not included. Consequently, this data could differ from other
representations. Reproduced from Resettlement.de/Caritas. Available at http://resettlement.de/en/current-
admissions/ Retrieved 16/04/2018.
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affecting the refugees, in anticipation of the expected all-European rescue mission to cope with the
refugee crisis in Syria and its neighbouring countries [...]” (BMI 2013a: 1). At the end of 2013, it was
agreed to accommodate 5,000 more people and in 2014 the programme HAP Syria 3 came into
force aiming to transfer another 10,000 people.

These are temporary admissions, intended to bridge a period while the country of origin is
undergoing crisis, war and dangerous conditions. The respective persons are provided with a
residence permit under Section 23 subs. 2 and 3 in connection with Section 24 of the Residence
Act, issued for two years with the option to renew the residence permit (BMI 2013a: 4 cited in Grote
et al., 2016: 6). Officially, the programme has been closed in 2017 but was the formally extended
with a goal of 500 people per months and late registrations are still added to the statistics.

Beside the Humanitarian Admission Programme, from 2013-2016 there were other much smaller
admission programmes in place designed to allow Syrians entry into Germany. They were carried
out on the level of Germany’s federal Ldnder. The persons admitted under this programme are given
a residence permit for up to two years under Section 23 subs. 1 of the Residence Act with the option
to renew the residence permit.

Connected to the ISAF-mission in Afghanistan, Germany’s Foreign Office, Defence Ministry,
Economic Ministry and Ministry of the Interior decided on a joint procedure for Afghan staff that had
been working for German public agencies and Afghanistan and was therefore put at risk in
Afghanistan. The Federal Government had offered it already since 2012. From 2012 — 2016, more
than 1,800 local employees applied to be admitted to Germany, 771 were granted admission for
themselves and their nuclear family and were enabled to get a visa for entering Germany. They were
granted a residence permit for two years that can be renewed and lead to a permanent residence
title after if certain criteria are met.

Family-Reunification®”: There exists a EU-wide program or framework with provisions for
family reunification designed for third-country nationals. It first came into existence in 2003, and was
referred to as the “EU Family Reunification Directive” (2003/86/EC) (Grote 2017). As for the German
national case, provisions are described in Sections 27 — 36 of the German Residence Act (ibid.).
For the purposes of family reunification, one must first assert what constitutes a “family”. Here, civil
partnership is treated as equal to officially married couples.

According to Grote (2017) at least since 2014, there has been a considerable rise in residence
titles granted to third-country nationals for the purpose of family reunification with Germans or third-
country nationals. The following numbers show this clearly. For instance, between 2010 and 2013,
residence titles granted for the purpose of family reunification came close to 55,000 for each year.
By 2014, the annual number had risen to 63,677. In 2015, it went up again to 82,440.

The majority of residence titles are issued to wives or “female registered partners” (42.8% of the
total titles issues were for wives or female partners, or 35,319 in absolute numbers - figure from
2015) with the purpose that they join their husbands or registered partners. Minor children are
the second-largest group (22.1% in 2011 and 33.9% in 2015). Husbands and male registered
partners are the third-largest group, ahead of parents and other family members. Regarding
specifically the issue of family reunification, the ten most important countries of origin in 2015 were:
Syria (15,956), Turkey (7,720), the Russian Federation (4,726), India (4,605), Kosovo (3,808), the

37For the following few paragraphs, we rely heavily on the work conducted by Grote (2017) on behalf of
BAMF.
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US (8,098), Ukraine (2,693), China (2,635), Iraq (1,800) and Bosnia and Herzegovina (1,775). All
this said, it is important to emphasize that this programs have recently come to a halt regarding
asylum decisions processed as subsidiary protection (see Grote 2017).

The EU Relocation-Programme: According to the German Federal Office for Migration and
Refugees, “Asylum-seekers are re-distributed via the “relocation” procedure from EU Member States
whose asylum and reception systems are under particular pressure — as is the case at present in
Greece and Italy — to other Member States, and go through the asylum procedure there.”® Generally,
only asylum seekers coming from countries of origin with an average European recognition rate of
75% can be relocated, which currently only applies for Syrians and Eritreans.*®

The procedure is legally based on EU decisions 2015/1523 of 14th September 2015 and
2015/1601 of 22th September 2015. In May 2015, the EU decided on a relocation of 40,000 persons
from Italy and Greece that was followed by another relocation programme of 120,000 people seeking
protection in September. In total, within two years from September 2015 until September 2017,
160,000 persons were supposed to be resettled from Greece, ltaly and Hungary. (Hungary decided
in hindsight not to participate in the programme).

Drawing on ideas of the European Agenda on Migration 2015 Emergency Clause Art. 78 I
AEUV and an additional European Council decision from September 2016 (EU 2016/1754),
Germany was allowed to partly use the quota to carry out relocation of Syrian refugees from Turkey
in order to fulfil the goals of relocation of the EU-Turkey statement. The country agreed to admit in
total 27,536 asylum seekers, among them 13,694 from Turkey. However, Germany is far from
living up to this commitment. Up to now, only 5,221 people were relocated from Italy and
5,391 from Greece (data as of 19.04.2018).4°

The 13,694 planned relocations from Turkey did not take place, apart from the comparatively
low numbers of resettlement carried out under the frame of the mentioned Humanitarian Admission
Programme and the Resettlement programme that can formally be used to fulfil the obligations of
resettlement of the EU-Turkey statement. Although there is a gap of almost 17,000 people to fulfil
the obligation for the relocation programme, the German Ministry of Interior considers the process
of relocation as “almost completed” and only expects a few more relocations from Italy for the
future.!

Bnttp://www.bamf.de/EN/Fluechtlingsschutz/HumAufnahmeResettlement/Relocation/relocation-node.html
Snhttp:// www.bamf.de/SharedDocs/Anlagen/DE/Downloads/Infothek/Statistik/Asyl/201707-statistik-anlage-
asyl-geschaeftsbericht.pdf?__blob=publicationFile
“Ohttps://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-
migration/press-material/docs/state_of _play -_relocation_en.pdf

41 https://www.tagesschau.de/inland/umverteilung-fluechtlinge-103.html,
http://www.zeit.de/politik/deutschland/2018-01/eu-asylpolitik-fluechtlingsverteilung-prioritaet-thomas-de-
maiziere
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3. An Overview of Current Asylum Law, Application
Procedures and overall Legal Status of Foreigners in Germany:
Asylum Seekers and other Immigrant Categories

Before we can tackle the changes in the German asylum legislation, we must first draw the outline
of the German asylum system.

The main provisions according to asylum related issues in Germany are regulated in three main
acts: The Asylum Act (Asylgesetz - AsylG), the Residence Act (Aufenthaltsgesetz - AufenthG) and
the Asylum Seekers Benefits Act (Asylbewerberleistungsgesetz — AsylbG). The Asylum Act outlines
the process under which asylum is applied for and granted in Germany. The Residence Act spells
the law governing residence, economic activity, and integration of foreigners into the federal territory
of Germany; additionally frequent references to the Asylgesetz regarding specific rules for asylum
seekers. Finally, the Asylum Seekers Benefits Act defines specific government benefits for asylum
seekers and people with “toleration” during the first 15 months, including monthly payments for living
expenses and health care services.

The different forms of protection based on provisions in the Asylum Act, the Residence Act as
well as the German Basic Law and the Qualification Directive (2011/95/EU). According to this an
asylum seeker coming to Germany may be granted one of the following four forms of protection after
his/her case is assessed by the Federal Office for Migration and Refugees (Bundesamt fiir
Migration und Fliichtlinge — BAMF, see fig 6):

* Entitlement to Asylum (Art. 16a of the Basic Law, Section 1 | of the Asylum Act)

« Award of Refugee Protection (Section 3 of the Asylum Act, Section 60 | of the
Residence Act)

« Award of Subsidiary Protection (Section 4 | of the Asylum Act)

« Imposition of a National ban on Deportation (Section 60 V+ VIl of the Residence Act)

159



HORIZON 2020 — RESPOND (770564) — GERMANY

Figure 6. German Asylum Act and the Different Forms of Protection*?

The German Asylum Act (Asylgesetz) affords one of the
following four forms of protection

Imposition of a
Award of Award of ban on

Art 16a of Refugee Subsidiary deportation
Protectioh Protection

the Basic Law

Sectioh 3 of Section 4 of Section 60 V
the Asylum Act the Asylum Act +VIl of the
Residence Act

Only when none of these forms of protection
can be considered is the asylum application
rejected

Source: BAMF

Entitlement to Asylum

On one side, the Right of Asylum is a basic right stipulated in Art. 16a of the German Basic Law
(Grundgesetz - GG). Art. 16a | specifies that “Persons persecuted on political grounds shall have
the right of Asylum” and is therefore the oldest form of protection. Since the concept of asylum is not
defined in the Law, content and scope of application are primarily a result of the ruling by the Federal
Constitutional Court/Refugee Convention. In accordance with the Court’s ruling a person is
considered to be experiencing political persecution if he or she is suffering from infringements of his
or her rights by the state or third person measures that can be attributed to the state, because of
religious or political convictions or other inaccessible features that mark the individuals otherness.
On the other side, the German legislature restricted the basic right by introducing Art. 16a 1l in 1993.
For this reason today the Right of Asylum is insignificant within the protection system. However, it
has to bear in mind that Art. 16a is the only basic right which is merely entitled to foreigners.

Award of Refugee Protection/Non-Refoulement

Refugee Protection is granted to foreigners who are threatened with persecution in their country
of origin. According to Section 3 | of the Asylum Act (see also Section 60 | of the Residence Act) a
foreigner is regarded as a Refugee if he/she, owing to well-founded fear of persecution in his country
of origin on account of his race, religion, nationality, political opinion or membership of a particular
social group (No. 1) and resides outside the country of origin whose nationality he possesses and
the protection of which he cannot, or, owing to such fear does not want to avail himself of, or where
he/she used to have his/her habitual residence as a stateless person and where he/she cannot, or
owing to said fear, does not want to return (No. 2). The prohibition of rejection of foreigners who face

“2Based on information provided by BAMF — www.bamf.de
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persecution in their country of origin is also known as the “Non-Refoulement-Principle”. Therefore
this form of protection is directly linked to the Convention relating to the Status of Refugees (also
known as the 1951 Refugee Convention), which is valid in Germany since 24. December 1953, and
is also regulated in Art. 9 ff. of the Qualification Directive (2011/95/EU). Foreigners awarded with a
refugee protection have no disadvantages compared to people entitled with the Right of Asylum
according to Art. 16a GG.

Award of Subsidiary Protection

The Subsidiary Protection, introduced on the European level in 2004by the Council Directive
2004/83/EC (European Council 2004), closes a gap in the human rights protection since it refers to
the fact, that some people are not threatened by persecution within the meaning of the 1951 Refugee
Convention. Therefore, subsidiary protection is granted without the need of individual persecution.
Instead Section 4 | of the Asylum Act states that a foreigner shall be eligible for subsidiary protection
if he/she has shown substantial grounds for believing that he would face a real risk of suffering
serious harm in his/her country of origin. According to this serious harm consists of the death penalty
or execution, torture or inhuman or degrading treatment or punishment or serious and individual
threat to a civilian’s life or person by reason of indiscriminate violence in situations of international
or internal armed conflict. The three alternatives mentioned in Section 4 are based on Art. 15 of the
Qualification Directive and - in case of torture - the wording of Art. 3 of the European Convention of
Human Rights.

Imposition of a National ban on Deportation

The Ban on Deportation applies only subsidiary when neither the right of asylum nor the refugee
or subsidiary protections are applicable. Since this regulation is not based on European Law it’s also
known as “national subsidiary protection”. Therefore in Germany a ban on Deportation is provided
in two cases: According to Section 60 V and VII of the Act on Residence a foreigner may not be
deported if deportation is inadmissible under the terms of the European Convention of Human Rights
or when he/she faces a substantial concrete danger to his/her life and limb or liberty. ** As long as
Section 60 V refers to Art. 3 ECHR it overlaps with Section 4 | Nr. 2 of the Asylum Act.

43BVerfG 80, 315 (333).
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3.1 Application Procedures: Arrival, Registration, Reception Centres
and Geographical Limitations
Fig. Process of Registration of Asylum Seekers in Germany
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Source: AIDA

Authorities who are responsible if a foreigner crosses the border to enter Germany are the border
authority (Grenzbehérde), the Federal Office (Bundesamtfiir Migration und Fliichtlinge — BAMF)
and the police of the Lander. The border authority and police tasks and obligations are regulated in
Section 18 and Section 19 of the Asylum Act. Therefore the border authority or the police shall
take the foreigner’s photograph and fingerprints for identification measures and has the obligation to
refer him/her requesting asylum with an authority charged with police supervision of cross-border
traffic to the competent reception centre, or, if that is not known, to the nearest one, for the purpose
of registration. In accordance with the Asylum Act, the Federal Office shall be responsible for
measures and decisions taken under foreigners law. Therefore the Federal Offices tasks and
obligations are regulated in Section 5 as well as Section 24 of the Asylum Act. According to Section
5 | the Federal Office shall decide on asylum applications. Hence, they shall clarify the facts of the
case and compile the necessary evidence. After the application for asylum has been filed, the Office
shall inform the foreigner in a language he can reasonably be supposed to understand about the
course of the procedure and his rights and obligations as well as interview the foreigner (see Section
24 | of the Asylum Act).

Asylum seekers who arrive at an international airport without the necessary documents may be
subject to the airport procedure (see Section 18a of the Asylum Act). The accelerated procedure,
which has a potential total duration of maximum 19 days, is only implemented at airports which can
accommodate asylum applicants on their airport complex (this is for Berlin-Schénefeld, Disseldorf,
Frankfurt/Main, Hamburg, Munich).

Unless entry is denied at the border or at the airport, a regular procedure usually takes place.
Applications have to be filed at the Federal Office for Migration and Refugees (Bundesamt fiir
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Migration und Fliichtlinge, BAMF). Every applicant over the age of fourteen must submit to
measures establishing his or her identity and provide fingerprints, which are cross-checked with
national and European databases such as EURODAC and the Visa Information System.**As part of
the application process, information such as the country of nationality, number of people, sex, and
family ties of the asylum seeker will be recorded with the assistance of the “EASY”-programme
(Erstverteilung von Asylbewerbern, "Initial Distribution of Asylum-seeker"). This then determines
to which Bundesland and reception center the refugee is sent. The first reception centres are run by
the federal states where various processes such as registration, identity checks, interview and
decision-making are streamlined in the same facility (Section 22 of the Asylum Act).

At the moment, a new type of reception centres, the so called “arrival centres” are being tested,
whereas the idea is that the whole asylum procedure is taking place under “one roof” that means
also, that all different agencies are concentrated there. Around 26 facilities (operated by BAMF) are
in the pilot scheme functioning as arrival centres (see table 6 for list of competencies of each
agency).

*The Visa Information System (VIS) is an IT system that allows Schengen States to exchange visa data. The
main purpose of the VIS is to simplify the visa issuance process, facilitate checks at external borders and to
enhance security for everyone involved, including applicants. The Schengen States’ Visa Information System
has been operational since 11 October 2011. (European Commission. Available at:
https://ec.europa.eu/home-affairs/what-we-do/policies/borders-and-visas/visa-information-system en.
Retrieved: 11/01/18).
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Table 6. List of Procedures and Competent Authorities

Stage of the procedure Competent authority (EN) Competent authority (DE)

Application at the border Border Police Bundespolizei

Federal Office for Migration and |Bundesamt fiir Migration und

Application on the territory Refugees (BAMF) Fluchtlinge (BAMF)

Federal Office for Migration and |Bundesamt fiir Migration und

Dublin procedure Refugees (BAMF) Fliichtlinge (BAMF)

Federal Office for Migration and |Bundesamt fiir Migration und

Airport proced
IFpott procecure Refugees (BAMF) Fluchtlinge (BAMF)

N Federal Office for Migration and |Bundesamt fiir Migration und
Refugee status determination

Refugees (BAMF) Fluchtlinge (BAMF)
Appeal Administrative Court (local) Verwaltungsgericht
- First appeal - High Administrative Court - Oberverwaltungsgericht or
- Second (onward) appeal (regional) Verwaltungsgerichtshof
- Final appeal - Federal Administrative Court |- Bundesverwaltungsgericht
Subsequent application Federal Office for Migration and |Bundesamt fiir Migration und
(admissibility) Refugees (BAMF) Fluchtlinge (BAMF)

Source: Adapted from AIDA

A foreigner shall request for asylum either in front of the border authority (according to Section
18 and 18a of the Asylum Act), in front of the foreigners authority as well as the police (Section 19
of the Asylum Act) or directly in a reception centre (Section 21 of the Asylum Act). After personal
information is collected, an “arrival certificate” (see Section 63a of the Asylum Act) is given to the
applicant upon arrival. This certificate, which exists since autumn 2015, was first called “BUMA”
(Bescheinigung (iber die Meldung als Asylsuchender) and changed its name in
“Ankunftsnachweis” in the spring of 2016.

At the centre, a “formal decision” can also be made. These decisions represent cases, which
are closed without an examination of the substance of the asylum claims (for example, because it is
found that Germany is not responsible for the procedure or because an asylum seeker withdraws
the application). Such decision and others can be subject to a Revision or an appeal on points of
law before the Federal Administrative Court.

A Secondary Application can be made. Under Section 71a Asylum Act, this is a subsequent
application submitted in Germany after the person has had an application rejected in a safe third
country or a Dublin Member State.

After registration, applicants are assigned to a reception centre (Aufnahmeeinrichtung) where
the BAMF branch office is located and where asylum seekers are assigned to reside. According to
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Section 20 |, 22 lll of the Asylum Act the foreigner shall make his/her application for asylum in the
reception centre. Asylum seekers are obligated to stay in the district of the Federal State where they
have been assigned for a maximum period of 6 months, pursuant to Section 56 Asylum Act. This
geographical restriction is known as the “residence obligation”(Residenzpflicht). Derogations
apply for applicants who are obliged to stay in initial arrival centres for the entire asylum procedure
or up to 24 months. There is another type of obligation, the so-called residence rule
(Wohnsitzauflage) which applies for recognized refugees during their first three years and that
demands to reside in the Federal State where their asylum procedure was conducted, pursuant to
Section 12a Residence Act.

Additionally there are so called “transit centres” (Transitzentrum) or “special arrival
centres” (besondere Aufnahmeeinrichtungen) that combine reception and deportation facilities and
where asylum seekers have to stay for a period of up to 24 months. This applies to refugees with
a low “perspective to stay” and whose recognition rates are below 50%, mostly asylum
seekers from countries defined as “safe countries of origin”. Four such centres exist in Bavaria
at the moment (Bamberg, Manching/Ingolstadt, Regensburg and Deggendorf).

For unaccompanied minors a special reception regime is assigned led by the youth welfare office
(see chapter 3.8.).

Applications for asylum are processed by the Federal Agency for Migration and Refugees — the
BAMF. Section 13 of the Asylum Act defines the application for asylum as follows. The following
conditions apply.

1) An asylum application shall be deemed to have been made if it is clear from the
foreigner’s written, oral or otherwise expressed desire that he is seeking protection in the
federal territory from political persecution or that he wishes protection from deportation or
other removal to a country where he would be subject to the persecution defined in Section
3 (1) or serious harm as defined in Section 4 (1).

2) Every application for asylum shall constitute an application for recognition of
entitlement to asylum and to international protection within the meaning of Section 1 (1) no.
2. The foreigner may limit the application for asylum to the application for international
protection. He shall be informed of the consequences of such limitation. Section 24 (2) shall
remain unaffected.

3) Any foreigner who does not have the necessary entry documents shall apply for
asylum at the border (Section 18). In the case of unauthorised entry he shall immediately
report to a reception centre (Section 22) or apply for asylum with the foreigner’s authority or
with the police (Section 19).

Section 14 AsylG outlines the application procedure. After application, the asylum seekers
will receive a temporary residence permit for the duration of their asylum procedure. Section 16
AsylG states that every refugee's identity must be recorded. Only children under the age of 14 are
exempt from this rule.

Holders of a temporary residence permit are not allowed to work within the first 3 months after
receiving the permit. After this time, they are allowed to apply for a work permit, which can be granted
by the federal agency. However, holders of temporary residence permits will only receive secondary
access to the labour market. However, in the reception facilities, applicants are provided with
essential items like food, housing, heat, clothing, health care, and household items in kind or in the
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form of vouchers. Persons who are housed outside of reception facilities primarily receive cash
allowances to purchase essential items — both on the basis of the Benefits of Asylum Seekers Act
that sums up to around 359 Euro for an single adult. The rent, heating and basic furniture is
additionally financed by the municipality. These provisions are the result of the verdict of the
Constitutional Court of Justice that recently ruled on the minimal provision of asylum seeker benefits
(BVerfG, Judgement of the First Senate of 18 July, 2012 - 1 BvL 10/10). Education for children,
language courses and vocational training is not obligatory during the asylum procedure and varies
between the municipalities and Lander. Mostly asylum seekers have to look for NGOs and civil
society initiatives offering language courses or childcare for free.

According to Art. 47 Abs. 2 S.2 EUGRCH/Art. 22AsylIVfRL (RL 2013/32/EU) asylum seekers
have a right to an effective legal advice in the whole asylum process. An effective access to the law
is one of the key elements in a state under the rule of law. . There is wide spread criticism especially
by advocacy groups that the recent information practice by the BAMF violates these obligations. As
a result there is no effective legal advice in the asylum procedure, respectively only for those who
can afford a lawyer.

3.2 The airport procedure

In its 1996 decision the Federal Constitutional Court ruled that the airport procedure is
constitutional (BVerfGE 94, 166/195 ff.), but also stated that the asylum seekers have to be
granted effective legal protection by the authorities. With the amendment adopted in 1993 to Art.
16 GG and the reformulation of Art. 16a GG the airport procedure was introduced. Without this
procedure the Federal Police would have to permit anyone who entered Germany by plane and
requests asylum because of the non-refoulement principle that is contained in Art. 33 of the
Geneva Refugee Convention and in Art. 3 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (ECHR). Therefore this special procedure applies and is being
carried out, when people attempt to enter the country by air and apply for asylum while they are still
in the transit area. The procedure, which is regulated in Section 18a of the Asylum Act, has a
potential total duration of 19 days. Since this procedure is operated subject to the principle of
immediacy the BAMF must interview the applicants within two days of receiving the asylum
application. It is then decided whether they are to be permitted to enter the country or the asylum
application is to be rejected as “manifestly unfounded”. Following on from a rejection, they have three
days’ time to submit an application for temporary legal protection to an administrative court. If the
court approves the emergency application or has not ruled on it within 14 days, the asylum applicant
may enter the country.

3.3 Processing the Application

Applications for asylum are processed by the Federal Office for Migration and Refugees (BAMF)
According to section 10 of the Asylum Act (AsylG) asylum seekers are required to disclose any
change in address to the aforementioned migration agency (BAMF) without delay for the entire
course of their asylum in Germany; this also applies to any move that was dictated or enacted by
the agency itself. The most important aspect in gaining asylum is the official hearing in front of the
migration office. In the summer of 2015, the average processing time of an application for asylum
was 5.4 months, as reported by the migration office (BAMF). However, experts like the national
asylum rights organization PRO ASYL claim that the number is actually significantly higher, closer
to one year. The difference in these figures is said to be due to the fact that BAMF measures the
processing time starting at the moment an asylum seeker files with the migration office; this can be
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many months after they enter the country. Furthermore, the office processes those applications that
are easier to decide on more quickly, putting them in front of a pile of about 254,000 unprocessed
applications.

3.4 Applications to be disregarded and “manifestly unfounded”
applications

Section 29 AsylG constitutes that an application for political asylum has to be disregarded if the
asylum seeker can be removed into a third country where he or she is safe from political persecution.
Section 29 AsylG determines how to treat an asylum seeker from a safe country of origin: his
application shall be rejected as manifestly unfounded, unless the facts or evidence produced give
reason to believe that he or she faces political persecution in his or her country of origin in spite of
the general situation there.

Section 30 of AsylG sets further terms about when an application has to be rejected as
manifestly unfounded and Section 36 determines the following proceedings for these cases. An
application that has been rejected as “manifestly unfounded” has a barrier effect as long as the
rejection is justified by Section 30 (3.1-6) AsylG, since with regard to Section 10 (3) Residence
Act (AufenthG) prior to leaving the federal territory no residence title can be granted. An exception
is granted when an unsuccessful asylum seeker is otherwise entitled to a residence permit. One
common example is when an asylum seeker joins a German family (Section 28 (1) AufenthG). The
German Bar Association demands the second sentence of Section 10 (3) AufenthG be removed,
because its barrier effect, which prevents refugees from receiving a permanent permission to stay,
results in the office granting temporary residence permissions multiple times, despite integration
efforts. Other arguments include that the section conflicts with European and international laws and
is an unjustifiable discrimination compared to expelled foreigners.

3.5 False or incomplete information

False or incomplete information that is given on the asylum application and any following
inaccuracies can lead to significant consequences for the asylum seeker, according to
Section 30 AsylG. This especially concerns false identity information, which can make procedures
like weddings, childbirth or targeted naturalisation more difficult or even impossible until correct
information can be clarified. Additionally, if these untrue personal details are also intentionally
used apart from the application for asylum, criminal liability according to the Act on
Residence (AufenthG) can come into consideration. If the foreigner is able to clear up the facts
after a successful application, the asylum which is based on incorrect or incomplete information will
usually be considered for a possible revocation by the Federal Office for Migration and Refugees.
Parallel to this procedure the authorities can, if necessary, make further decisions and can even
disregard deception which was relevant for the right of residence or deception for the right of
residence which was used a long time ago. The verification can, however, also lead to a deportation.
In some federal states of Germany false or incomplete information can exclude a consideration of
the Hardship Commission. Otherwise false or incomplete information for relevant questions for the
decision can also lead according to the European secondary law to revoke or deny renewal of the
legal status as a refugee.
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3.6 Legal prosecution

If asylum seekers enter the country without the required visa they cannot be prosecuted for this
action according to Article 31 of the Convention relating to the Status of Refugees, provided they
present themselves to the authorities without delay and show good cause for their illegal entry or
presence. Furthermore, a common legal opinion is that a clearly unfounded application for asylum
does not automatically represent an abusive misuse of the law. This would only be the case if
purposeful, abusive activity can be proven. Contrary to common belief, false or incomplete
statements during the process of the asylum procedure are not immediately prosecutable.
Furthermore, the residence act does not apply during the first asylum procedure. Thus, punishment
according to Section 95 (1.5) and Section (2) of the Residence Act does not apply in this case.
Asylum seekers will only be prosecuted in the following cases: If they used fake or falsified passports
they could be prosecuted according to Section 267 StGB; also if they use falsified personal data in
their residence permit. However, merely making false statements during the asylum procedure does
not qualify as a criminal offence and is regarded as an administrative offence. The aforementioned
criminal offences of the Residence Act can only be fulfilled if false statements are made and used in
following lawsuits concerning the rights of foreigners. A decree released by the ministry of internal
affairs and justice of North-Rhine Westphalia for example states that false or incomplete statements
or the submission of false documents during official asylum procedures conflicts with public interest
because it raises public expenses and could tend to encourage xenophobia and the formation of
criminal organisations.*> These actions shall in retrospect lead to expulsion according to Section 55
of the Residence Act. Also, since 1 November 2007, Section 96 (2.2) penalises the use of false
identification documents with the goal of suspending deportation. Thus, false or incomplete
statements will be punished with prison sentences of up to one year (Section 95 (1)) or three years
(Section 95 (2)) according to the Residence Act. According to Section 84 and 84a tempting
somebody to make false statements while applying for asylum is prosecutable as well.

3.7 Revocation procedure

Until 1 August 2015, the Federal Office for Migration and Refugees was legally responsible for
checking that a positive decision was still valid no later than 3 years after the decision was made.
One criteria for revising the decision would be a felony that was penalised with more than three years
in prison or a crime against peace. If an infringement is found, the Foreigner's Registration Office
reviews the claim to residency. Under certain circumstances, such as a complete lack of integration
or a severe felony, the residency is ended. If the protection of the Federal Office for Migration and
Refugees is not revoked, the refugee is granted a permanent residence permit. In practice, it has
been granted to 95 percent of all refugees. The renewal of the asylum law (Gesetz zur
Neubestimmung des Bleiberechts und der Aufenthaltsbestimmung), which became effective
on 1 August 2015 is supposed to cut efforts for the Federal Office of Migration and Refugees
on individual assessments. The Foreigner’s Registration Office is allowed to grant the right to stay
after three years, if the Federal Office of Migration and Refugees does not give notice of an
exceptional case that justifies the revocation of protection. Extensive individual assessment of
applications of asylum with personal hearing which have been agreed on by the Conference of

45 "Konzeption zur Bekdmpfung missbrduchlicher Verwendung des Asylantragsrechts, Gemeinsamer
Runderlass des Innenministeriums — 1V D I/l C-6592/2 und des Justizministeriums 4725 — Il A-6 vom
1.8.1995"
https://recht.nrw.de/Imi/owa/br_bes_text?anw_nr=1&gld_nr=2&ugl_nr=2051&bes_id=3158&val=3158&ver=7
&sg=0&aufgehoben=N&menu=0
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Ministers of the Interior in Koblenz on 3 December 2015 are part of the procedure since 1 January
2016: Applications from refugees from Syria, Iraq, Afghanistan and Eritrea are processed like that
for safety reasons.

3.8 Rights and Duties Connected to Protection Status

Based on the section 25(2) of the residence act, persons with refugee status and beneficiaries
of subsidiary protection have unrestricted access to the labour market under the same conditions as
German citizens. Both groups are furthermore entitled to take up vocational training as well as school
or university education, if their professional qualifications are recognized — which is often a practical
obstacle to access the labour market and higher educational institutions. Generally, they can also
receive support for the costs of living for the duration of training or studies under the same conditions
as German citizens (AIDA 2017).

While asylum seekers are only provided with particularly low benefits during their ongoing
asylum procedure, both refugees and beneficiaries of subsidiary protection are entitled to social
benefits on the same level as German nationals. By law, they are entitled to the benefits directly after
their recognition, however the actual payment can be delayed due to administrative reasons when
the residence permit officially confirming their protection status (Aufenthaltserlaubnis) is not issued
on time and individuals only hold the residence permit for asylum seekers (Aufenthaltsgestattung).
Just as for German citizens, beneficiaries of international protection registered as unemployed can
receive unemployment benefits by the employment agency or the job centre. This can include
measures for integration into the labour market, language classes, job training measures etc. People
who are not registered as unemployed for several reasons can turn to the Social Welfare Office
(AIDA 2017).

Individuals who have been granted either asylum or refugee protection used to face no legal
restrictions regarding their place of residence. However, since a legislative change in July2016 also
asylum seekers acknowledged under the German constitution law can be obliged to have a
predetermined fixed abode under the ‘residence rule’ (Wohnsitzauflage). Likewise, the award of
subsidiary protection is often accompanied by a Wohnsitzauflage. The respective individuals are —
contrary to asylum seekers with residence obligation (Residenzpflicht) — free to travel within the
Schengen zone. Since the legislative change, beneficiaries of protection are generally obliged to
take up their place of residence within the Federal State in which their asylum procedures have been
conducted. On the federal level, several states also enforce the obligation to reside in a specific
municipality. Both restrictions are currently limited to a period of up to three years and can be lifted
in specific cases. In case of subsidiary protection or a national ban on deportation, the
Wohnsitzauflage is only imposed on individuals who are provided financially with social benefits.

3.9 Unaccompanied Foreign Minors: Some Legal Provisions

While dealing with unaccompanied minors Art. 24 of the Reception Conditions Directive
2013/33/EU*, Art. 25 of the Procedures Directive 2013/32/EU*, Art. 2 lit.| of the Qualifications
Directive 2011/95/EU*, the Social Code VIIl and §§ 12 and 14 of the Asylum Act. Art. 2 lit. |
2011/95/EU defines “unaccompanied minors” as a minor who arrives on the territory of the

“8http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32013L0033&from=DE
“Thttp://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32013L0032&from=DE
“Bhttp://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2011:337:0009:0026:en:PDF
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Member States unaccompanied by an adult responsible for him or her whether by law or by
the practice of the Member State concerned, and for as long as he or she is not effectively taken
into the care of such a person; it includes a minor who is left unaccompanied after he or she has
entered the territory of the Member States. In accordance with this definition, children, adolescents
and young adults under the age of 18 are regarded in the asylum procedure as being minors. If they
enter Germany without being accompanied by an adult who is responsible for them, or if they are
left there unaccompanied, they are regarded as unaccompanied minors.

If they entered Germany after the 1 Nov. 2015 they are taken into care by the youth welfare
office that has the responsibility on the local level. This ensures that they are accommodated with
a suitable person or in a suitable facility. Suitable persons can be relatives or foster families,
whilst suitable facilities could be ‘clearing houses’ specializing in caring for minors, or youth welfare
facilities. First, after provisionally taken into care the ‘initial screening’ is carried out, where the
general examination of the state of health as well as the age of the unaccompanied minors is
established. Methods are used for this range from simply estimating age through physical
examinations to X-ray tests of the wrist, jaw or collarbone. The youth welfare office also estimates
whether the implementation of the subsequent distribution procedure might endanger the child’s best
interests in physical or psychological terms. The possibility of family reunification with relatives living
in Germany is also examined in this context.*®

It exists a nationwide distribution procedure, which is implemented within 14 days. After this
distribution, the youth welfare office to which the minors have been assigned is responsible for the
further proceedings. Next steps are the application for guardianship, the calculation of the need for
education and clarification of the residence status. Regulated by legal provision a guardian must be
appointed. Guardianship as a rule lasts until the minor attains majority and the Family Court decides
who ultimately assumes the guardianship. Another important factor is that the age of majority is
orientated towards the law in the minor’s country of origin and not towards German law. Therefore a
minor does not attain the age of majority under this law until turning 18, the guardianship also does
not end until this time.

However since the national provisions apply to determining the age of majority within the
asylum application, the minors once they have reached the age of 18 need to lodge their own
asylum application, regardless of the law applying in their country of origin. Minors aged under
18 are regarded as not having legal capacity within the asylum application. In such cases, the asylum
application has to be filed in writing by the youth welfare office or guardian. If it is lodged by a
guardian, a “certificate of appointment” needs to be forwarded. The following information regarding
the minor is nonetheless helpful when it comes to simplifying the further organisation of the
procedure: surname, forename(s), date of birth, or date of birth as ascertained in the age
establishment, nationality, ethnicity and religious affiliation, place of birth, language knowledge, if
possible the date of entry into the country.

Since unaccompanied minors are regarded as a particularly vulnerable group of
individuals enjoying special guarantees for their asylum procedure, their asylum applications
are taken care of by specially commissioned case-officers. Their procedural guarantees include
for instance the determination that interviews do not take place until after a guardian has been
appointed and are held as a matter of principle in the presence of the latter. Additionally an advisor
(curator) can attend the interviews. The latter may also make statements on the individual case

4Shitp://www.bamf.de/EN/Fluechtlingsschutz/UnbegleiteteMinderjaehrige/unbegleitete-minderjaehrige-
node.html. Retrieved 12/01/2018.
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during the interviews or address questions to the minors, which are relevant to the asylum
application. Particular emphasis is placed during the interviews on ascertaining whether there are
indications of “child-specific ground for flight”. Child-specific grounds for flight are for instance genital
mutilation, forced marriage, domestic violence, trafficking in human beings, as well as forced
recruitment as a child soldier. A decision is taken on the respective asylum application on the basis
of the interview. This notice is then served on the guardian or lawyer.

With more than 400 youth welfare associations as well as individuals’ one of the most important
non-profit and non-governmental protagonists, the 1998 founded Federal Association for
Unaccompanied Refugee Minors (Bundesfachverband unbegleitete minderjahrige
Flichtlinge) advocates for the rights of displaced children, adolescents and young adults. They offer
assistance to the young refugees as well as the legal guardians, social workers and the voluntary
activists.

3.10 Immigration options for non-EU citizens

In 2005, the Immigration Act was passed. The act replaces the Aliens act of 1990 and therefore
was one of the most essential pieces of legislative reforms in the last decade. Its first version, which
had been proposed by the bipartisan commission and which had sought to open legal avenues of
migration beyond asylum had been invalidated by the constitutional court on procedural reasons.
The renegotiated version stated as its aim to restrict and manage migration to Germany. Through
the Immigration Act, the Act on Foreigners was replaced by an Act on Residence, which is currently
in force and which simplified the available residence statuses, EU directives of the CEAS as well as
the Blue Card Directive were transposed into national law, and integration was defined as a legal
duty. Despite the restrictive nature of the Act on Migration, its passage marks the end of the debate
whether Germany was a country of immigration. From now on, domestic migration policy would focus
on integration measures. However, the most profound effect on the legal status of migration to
Germany would be the two rounds of EU accession of Eastern European countries in the 2000s,
automatically legalising the presence of up to a million persons in Germany.

Immigration to Germany as a non-EU-citizen is still limited to skilled workers (individuals with
either a university or polytechnic degree or at least 3 years of training together with job experience),
students and their immediate family members. Germany has 3 immigration options: Visas (validity
of up to 90 days), (temporary) residence permits, and settlement permits (permanent residence
permits). Work permits, if granted, are no longer issued independently but included within the
immigration title and are available for foreigners that either fall into one of the several available permit
categories (IT specialists, company trained specialist within a group of companies, managing
personnel, scientists, highly skilled workers with exceptional income, seasonal labour, contract
labour, elderly persons-care etc.) or can prove a public interest in the employment. The categories
and all requirements are listed in the ordinance on employment.

The former Information Technology (IT) “Greencard program” has been updated with a
specific category within the ordinance on employment that allows IT specialists with a university or
polytechnic degree to migrate to Germany for employment. Self-employment requires either an initial
investment of EUR 250,000 and the creation of a minimum 5 jobs or the support of the local
chambers of commerce or similar organizations that confirm the business plan' s socioeconomic
value for the region. After obtaining a university degree in Germany, foreign students may stay for
one additional year to find a job that matches their qualifications. Plans were discussed in 2009 to
open the labour market for all foreigners holding a university degree that have a specific job offer
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and for all graduates of German schools, including those located abroad. Any person married to a
German citizen or being a parent of a German minor may immigrate to Germany. Immigrants need
to be either enrolled in a school or university, have a specific job offer that fits the requirements of
one of the work permit categories or intend to reunify with close family (spouse or minors) already
residing in Germany (family reunification visa).

3.11 Business Visas

Business visas are available for 90 days within every 6 months. Although it is possible to act as
managing director, teacher, university scientist, sportsperson, actor, model or journalist on the basis
of a business visa, businesspersons may only attend contract negotiations and buy or sell goods for
an employer abroad. All other economic activity is considered work and must not be performed on
the basis of a business visa. Germany is offering two different types of work or business visa
categories: employment visa and self-employment visa.

3.12 Student Visa

There are student applicant visas and student visas. The former can be applied for when the
admission to a university is not yet completed, and lasts for three months, which can be extended
up to six months. When a student visa is granted, the application for an extended residence permit
should follow at the respective university office. This is relevant for non-EU citizens and all students
who intend to stay longer than 90 days. While applying for a German national visa it is necessary for
foreign student prepare in advance with documents that need to be submitted. In general, public
German universities don't charge tuition fees. This usually also applies to foreign students. The
German Academic Exchange Service (DAAD) provides support for international students and
academic cooperation. After graduating, citizens of the EU or the European Economic Area (EEA)
have free access to the German job market. Graduates from other countries can extend their
residence permit for up to 18 months to look for employment. While many employers prefer proper
German-language skills, there is also a great variety of English-language and globalised jobs in
Germany, especially in multinational companies, many start-ups and in research fields. According to
a study of the Federal Office for Migration and Refugees (BAMF), around 54 percent of foreign
students in Germany decide to stay after graduation.

3.13 Rights and Duties of Legally Resident Foreigners

The frequent changes and new legislation on the law concerning foreign nationals have resulted in
changes to the rights of foreign nationals regarding living and working in Germany. Any description
of the rights and duties of legal foreigners living in Germany, however, must differentiate between
foreigners who are EU citizens living in Germany and foreigners who are categorized as third country
nationals (from countries beyond the European borders).

Every EU citizen has the right to take up and perform employment under the same conditions
as a German national. Nationals of EU member states as well as nationals of the EEA (EU member
states as well as Iceland, Liechtenstein and Norway) and their spouses are — as a matter of principle
— treated on equal terms as German nationals (irrespective of their own nationality) in the pursuance
of self-employed or employed work. The same applies to EU citizens who wish to reside in Germany
for the purpose of looking for employment or vocational training. Therefore, citizens from all EU
member states enjoy the unrestricted freedom of establishment, freedom to provide services and
freedom of movement for workers. This also includes every EU citizen being able to enter Germany
without a particular residence title on an unrestricted basis. The only requirement is to be in
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possession of a valid personal identity card/ passport, and register at the municipal office
(Bargeramt) should your stay last longer than three months (IHK 2017).

The most restrictive aspect of German immigration law is reserved to non-EU (Third Country
Nationals) — those not applying for entry/residence under international protection/ asylum or having
received refugee status. The frequent changes and new legislation on the law concerning foreign
nationals (see amendments to the Residence Act made in 2017 for example) have resulted in
changes to the rights of foreign nationals regarding living and working in Germany. The key
provisions on residency are available in the “Law on Residence, Employment and Integration of
Foreign Nationals in the Federal Republic (Residence Act - AufenthG)®®” as well as Immigration Law
(ZuwandG) - hence here we offer only a very short description of some basic elements.

It suffices to say that in German law, there are two types of residence permits: temporary
residence  permit  (Aufenthaltserlaubnis) and a  permanent  settlement  permit
(Niederlassungserlaubnis). The latter can be an unrestricted residence permit (unbefristete
Aufenthaltserlaubnis) or an establishment permit (Aufenthaltsberechtigung). As first admission is
always for a limited period of time, the unrestricted residence permit and the establishment permit
are only issued after a period of lawful residence in Germany on the basis of another residence
document. According to the Residence Act®' a foreigner shall be granted a permanent settlement
permit if:

1. he/she has held a temporary residence permit for five years,

2. his/her subsistence is secure and if he/she has paid compulsory or voluntary contributions
into the statutory pension scheme for at least 60 months or furnishes evidence of an entitlement to
comparable benefits from an insurance or pension scheme or from an insurance company; time off
for the purposes of child care or nursing at home shall be duly taken into account,

4. granting such a temporary residence permit is not precluded by reasons of public safety or
order, according due consideration to the severity or the nature of the breach of public safety or order
or the danger emanating from the foreigner, with due regard to the duration of the foreigner’s stay to
date and the existence of ties in the federal territory,

5. he/she is permitted to be in employment, if he/she is in employment,

6. he/she possesses the other permits required for the purpose of the permanent pursuit of his
economic activity,

7. he/she has sufficient command of the German language,

8. he/she possesses a basic knowledge of the legal and social system and the way of life in the
federal territory and

9. he/she possesses sufficient living space for himself and the members of his family forming
part of his household.

Whether third country nationals have a temporary residence permit or an unrestricted residence
permit, third country nationals resident in Germany are excluded from participation in all elections at
federal, Lander and municipal level. The constitutional court (Bundesverfassungsgericht) has held,
that the principles of democracy do not allow the legislator to grant these persons the right to vote,
as they are not part of the nation’s people (Staatsvolk). In German law the right to family reunion for
third country nationals (spouses and children) depends, apart from other conditions such as sufficient

S0Residence Act in the version promulgated on 25 February 2008 (Federal Law Gazette | p. 162), last
amended Article 10 (4) of the Act of 30.10.2017 (Federal Law Gazette | p. 3618)

51 Refer to section 9 of the Act. Available at: http://www.gesetze-im-
internet.de/englisch aufenthg/englisch aufenthg.html#p0010. Retrieved 05/06/2018.
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income and housing, on the residence status of the principal. Other family members may only be
admitted in case of extreme hardship (auBergewdhnliche Hérte)%.

Once a third country national has obtained an establishment permit, he or she has free access
to the labour market and no longer needs a labour permit. Having an unrestricted residence permit
only grants free access to the labour market after six years of lawful residence on the basis of a time-
limited residence permit or if the person was born in Germany. Family members of a third country
national holding an unrestricted residence status, who have not yet obtained that residence status
themselves, need a labour permit, which can be refused on labour market grounds, e.g. there are
German or EU citizens or other privileged foreign residents available for the job. Currently, in certain
regions these family members may be excluded from all employment