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PREDHOVOR

V rokoch 2020 a 2021 bola tradicia konania konferencie Prdvo — obchod —
ekonomika kvoli bezprecedentnej situécii spojenej so Sirenim ochorenia Covid-19
mimoriadne pretrhnutd. V roku 2022 sme po vynutenej prestavke obnovili nasu
konferenciu a v roku 2023 sa konferencia vracia v plnej sile. Opédtovne mame
moznost’ stretnlit’ sa s uz tradicnymi domacimi i zahrani¢nymi ucastnikmi. Zaroven
sa vSak teSime na UcCastnikov, ktori na naSu konferenciu zavitaji po prvykrat (no
verime, Ze nie naposledy).

Mili ¢itatelia, do rik sa vam dostava zbornik vedeckych prac, ktory je vydany v
nadvéznosti na rieSenie vedeckych projektov na pracovisku - katedre obchodného
prava a hospodarskeho prava ako hlavného organizatora vedeckej konferencie, ale
zaroveti i na d’alsich katedrach Pravnickej fakulty UPJS &i mnohych akademickych
pracoviskach v tuzemsku i zahrani¢i. Zbornik je vydany s podporou Agentury na
podporu vyskumu a vyvoja. Editori d’akuju vSetkym, ktori do neho prispeli svojimi
vedeckymi Clankami a zdroven i recenzentom za ich cenné pripomienky a
odporuacania.

Za editorov: Regina Hu¢kova






JUDr. Zuzana Adamovd, PhD.!

Trnavska univerzita v Trnave, Pravnicka fakulta
Specifika zastipenia organizaciami kolektivnej spravy?

Specifics of representation by collective management organizations

Abstrakt

Organizacie kolektivnej spravy vykonavaju kolektivnu spravu tak, Ze zastupuju
autorov, vykonnych umelcov, vyrobcov zvukovych a audiovizudlnych zdznamov
a inych nositelov prav vo svojom mene, ale na ich ucet. Toto nepriame zastupenie
ma vsak viacero Specifik, ktoré sa prejavuju v podobe rozlicnych institutov.
Prispevok sa zameriava na tri zakladné oblasti cinnosti kolektivnej spravy a skuma
ich z hladiska zastupenia. Konkrétne su predmetom vyskumu i) otazky spojené so
zastupovanim v pripade povinnej kolektivnej spravy, ii) otazky spojené s limitaciou
zastupovania v pripade dobrovolnej kolektivnej spravy (vratane vylucenia
kolektivnej spravy) a iii) otazky spojené s rozsahom zastupovania a s vylucenim
zastupovania v pripade tzv. rozsirenej licencie (ECL). Prispevok vychadza primdrne
zo slovenskej pravnej upravy, zohladnuje vsak aj eurdpsku upravu a rozhodovaciu
prax Sidneho dvora EU.

Klicové slova: organizacie kolektivnej spravy, autorské pravo, zastupenie, povinnd
kolektivna sprava, rozsirené licencie.

Abstract

Collective management organizations carry out collective management by
representing authors, performers, producers of sound and audiovisual recordings
and other right holders in their own name but on right holders” account. However,
this indirect representation has several specifics, which are manifested in the form
of various institutes. This contribution focuses on three basic areas of collective
management activity and examines them from the point of view of representation.
Specifically, the subject of the research is i) questions related to representation in
the case of mandatory collective management, ii) questions related to the limitation
of representation in the case of voluntary collective management (including the

I JUDr. Zuzana Adamova, PhD., Ustav prava duSevného vlastnictva a informaénych technologii
Pravnickej fakulty Trnavskej univerzity v Trnave; Senior Associate v advokatskej kancelarii
Petkov&Co.

2 Tento ¢lanok bol vypracovany v ramci grantového projektu APVV-20-0171 Konkurencia néarokov
z deliktov a kvazideliktov v mimozmluvnych vztahoch a na pomedzi zmluvného a vecného prava.
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exclusion of collective management) and iii) questions related to the scope of
representation and the exclusion of representation in the case of so-called extended
licenses (ECL). This contribution is primarily based on Slovak legislation, but also
takes into account European legislation and the decision-making practice of the
Court of Justice of the EU.

Key words: collective management organizations, copyright, representation,
mandatory collective management, extended licenses.

JEL Classification: K12

UVOD

Prva organizacia kolektivnej spravy vo svete vznikla uz v 18. storo¢i,’ no napriek
rozvoju novych technoldgii a potencialnych moznosti, ako si spravovat’ svoje prava
individudlne, sa dnes zdad, Ze maju pred sebou eSte dlhé obdobie budiceho
fungovania. Nejavi sa totiz pravdepodobné, Ze by doslo k ich zaniku ¢i nahradeniu.
Zrejme skor mnohé organizacie kolektivnej spravy vyuziji nové vyzvy spojené
s internetom a digitalnymi technoldégiami vo svojej ¢innosti na prospech
zastupovanych autorov ainych nositelov prav, ktorymi st vykonni umelci,
vyrobcovia zvukovych a audiovizudlnych zdznamov, vysielatelia, zhotovitelia
databaz a najnovsie aj vydavatelia periodik. Posledna menovana kategéria pritom
pribudla medzi nositelov prav relativne nedavno (na Slovensku s u¢innost'ou od
25.3.2022), ked’ bola transponovana smernica o autorskom prave na digitdlnom
jednotnom trhu, tzv. DSM smernica.*

Téma kolektivnej spravy je tak stale nanajvys aktudlna, o bolo tiez dovodom,
preco bola pred par rokmi prijatad smernica o kolektivnej sprave prav.’ T4 prvykrat
na eurdpskej urovni komplexne upravila tuto problematiku vratane otdzok spojenych
so zastupovanim.

3 WIPO, Collective Management of Copyright and Related Rights. Geneva: WIPO, 3. vyd. 2022
[online] https://www.wipo.int/edocs/pubdocs/en/wipo-pub-855-22-en-collective-management-of-
copyright-and-related-rights.pdf (15.9.2023).

4 Smernica Europskeho parlamentu a Rady (EU) 2019/790 zo 17. aprila 2019 o autorskom prave a
pravach suvisiacich s autorskym pravom na digitdlnom jednotnom trhu a o zmene smernic 96/9/ES
a2001/29/ES (U. v. L 130).

5 Smernica Eurépskeho parlamentu a Rady 2014/26/EU z 26. februara 2014 o kolektivnej sprave
autorskych prav a prav suvisiacich s autorskym pravom a o poskytovani multiteritorialnych licencii
na prava na hudobné diela na online vyuZivanie na vnatornom trhu (U. v. L 84).
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V predchadzajucej® aj neskorsej’ eurdpskej pravnej Uprave sa téma kolektivnej
spravy sice tiez objavovala, i§lo vSak len o parcidlne otazky.

KedZe organizéacia kolektivnej spravy zastupuje nositelov prav vo vlastnom
mene, aviak na ich Géet, ide o nepriame zastiipenie.® Organizacia kolektivnej spravy
vo svojom mene’ najmid uzatvara zmluvy, vybera odmeny anihrady odmien
a domaha sa ochrany sudnou cestou. Vybraté odmeny a ndhrady odmien nésledne
prerozdel'uje a vyplaca zastupovanym a nezastupovanym nositelom prav v stlade
s Autorskym zakonom.'’

Vykon kolektivnej spravy je primarne regulovany autorskym pravom. Vztahuju
sa vSak naitho aj sutazné pravidld, najmd zadkon ¢. 187/2021 Z. z. o ochrane
hospodarskej sutaze aozmene adoplneni niektorych zakonov.!! KedZze
v stcasnosti su vSetky Styri aktualne posobiace organizacie (skratene SOZA, LITA,
SLOVGRAM a SAPA) obcianskymi zdruzeniami, je ich ¢innost regulovana aj
zakonom €. 83/1990 Zb. o zdruzovani ob¢anov v zneni neskorsich predpisov.

¢ Konkrétne:

- smernica 93/83/EHS, ktora definuje pojem ,,organizacia kolektivnej spravy* (¢l. 1 ods. 4 cit.
smernice) aupravuje, ze pravo na kablova retransmisiu sa moze vykonavat iba
prostrednictvom organizacie kolektivnej spravy (€l. 9 ods. 1 cit. smernice),

- smernica 2001/29/ES, ktora vyzyva na podporu kolektivnych licenénych zmlav, ked
vysielatelia v ramci sluzieb na poziadanie (angl. on-demand services) spristupiiujii svoje
rozhlasové a televizne produkcie, ktoré obsahuju ako svoju integralnu stcast hudbu
z komercnych zvukovych zaznamov; citovana smernica tiez vyzyva na to, aby vo svetle
poziadaviek vyplyvajucich z digitalneho prostredia bolo zabezpeCené, Ze organizacie
kolektivnej spravy dosiahnu vyssiu uroven racionalizacie a transparentnosti, pokial ide o sulad
s pravidlami sut’aze (recital 17 a 26 cit. smernice),

- smernica 2001/84/ES, ktora ustanovuje fakultativnu alebo obligatornu kolektivnu spravu prava
na odmenu pri opdtovnom predaji umeleckého diela (€l. 6 ods. 2 cit. smernice),

- smernica 2006/115/ES, ktora ustanovuje, Ze primerand odmena za pravo na nijom sa moze
vykonavat’ kolektivne (¢l. 4 ods. 3 a 4 cit. smernice), a

- smernica 2006/116/ES, ktora ustanovuje, Ze pravo vykonnych umelcov na dodato¢nti odmenu
(od vyrobcov zvukovych zdznamov) musia spravovat’ organizacie kolektivnej spravy.

7 Konkrétne:

- smernica 2019/789, ktora zavadza povinnu kolektivnu spravu v odbore retransmisie a tiez
upravuje, ze v pripadoch, ked’ existuje viac nez jedna organizacia kolektivnej spravy, ktora
spravuje prava urcitej kategorie pre dané uzemie ¢lenského $tatu, by malo byt’ ulohou ¢lenského
Statu, pre ktorého tzemie sa prevadzkovatel retransmisie snazi vysporiadat’ prava na
retransmisiu, aby urcil, ktora organizécia, resp. organizacie kolektivnej spravy maji pravo
udelit’ alebo odmietnut’ sthlas na retransmisiu,

- smernica 2019/790, ktora reguluje rozsirené licencie udelované organizaciami kolektivnej
spravy, upravuje poziadavku na zabezpeCenie istoty sohladom na reprezentativnost
organizacii kolektivnej spravy, ako aj d’alSie otazky tykajuce sa organizacii kolektivnej spravy.

8 JURCOVA, M . Zastiipenie v ob&ianskom prave hmotnom. In: JURCOVA, M. a kol. Zastipenie
v sukromnom prave. 1. vydanie. Praha : C. H. Beck, 2012,s. 5 - 6.

V zmysle slovenskej pravnej Gpravy nejde o vykon prava jeho nositelom, ani bezprostredne, ani
prostrednictvom priameho zastupcu, ale o zvereny (fiduciarny) vykon cudzieho prava v nepriamom
zastipeni, fiducium. V tomto pravnom zmysle ide o vykon prava nepriamym zastupcom, ktorému
bol vykon nehmotného prava zvereny.

Zakon ¢. 185/2015 Z. z. Autorsky zakon v zneni neskorsich predpisov.

V roku 2022 Protimonopolny irad SR po prvy raz vo svojej historii udelil organizacii LITA,
autorskej spolo¢nosti pokutu zdovodu zneuzitia dominantného postavenia (¢. k.
2022/DOZ/POK/2/12); rozhodnutie t. €. eSte nie je pravoplatné.
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Cielom tohto prispevku je preskimanie Specifickych otazok tykajicich sa
zastupovania organizaciami kolektivnej spravy, ktoré rozdelime na tri kategorie:

1. otazky spojené so zastupovanim v pripade povinnej kolektivnej spravy,

2. otazky spojené s limitaciou zastupovania v pripade dobrovolnej kolektivnej
spravy a

3. otazky spojené srozsahom zastupovania as vyli¢enim zastupovania
v pripade udelenia roz§irenej licencie.

1. POVINNA KOLEKTIiVNA SPRAVA Z POHECADU ZASTUPOVANIA

Slovenské pravo v nadvdznosti na medzinarodné a eurdpske pravo priznava
autorom a inym nositel'om prav vyluéné prava udel'ovat’ suhlas na pouzitie svojich
predmetov ochrany, ako aj remuneracné prava v tych pripadoch, kedy nositelia prav
takéto vylucné prava nevykonavaju. Nositelia prav sa pritom, s vynimkou pripadov
povinnej kolektivnej spravy (§ 146 AZ) mdzu rozhodnut,, ¢i si budu svoje prava
spravovat’ individudlne alebo prostrednictvom spravcu prav, t. j. organizacie
kolektivnej spravy (§ 144) alebo nezavislého subjektu spravy (§ 142).1?

Tradi¢ne sa teda rozliSuju dve formy vykonu kolektivnej spravy, a to povinna
a dobrovol'na. Zjednodusene vyjadrené, pri povinnej kolektivnej sprave autor alebo
iny nositel’ prav nie je opravneny na individualny vykon svojich majetkovych prav
ajeho prava moze vykonavat' jedine organizacia kolektivnej spravy. Ide najmi
o pripady, kedy by bol individualny vykon prav prili§ komplikovany, neicelny alebo
nehospodarny. Ked'ze vsak ide o vyrazny zdsah do autondmie tychto subjektov pri
vykone ich prav, povinnu kolektivnu spravu mozno uplatnovat’ len v tych odboroch
kolektivnej spravy, ktoré s vyslovne vymenované v Autorskom zakone (§ 146 ods.
2 AZ). Limity tychto pripadov potom vychadzaji z eur6pskeho a medzinarodného
prava, takze ani Stat nemoze svojvolne tieto pripady zavadzat’ do svojich pravnych
poriadkov. Standardne to potom v praxi vzdy fungovalo tak, Ze nezastupovany
nositel’ prav si mohol voci prislusnej organizacii kolektivnej spravy uplatnit’ narok
na podiel zodmien a nahrad odmien, ktoré vybrala organizacia v ramci vykonu
povinnej kolektivnej spravy.

Pri povinnej kolektivnej sprave nositel pradv teda nie je oprdvneny na
individudlny vykon svojich prav. Zakladnou myslienkou je, Ze v niektorych
pripadoch nositel’ prav nie je schopny vykonavat svoje prava individualne, pripadne
by bol takyto vykon neefektivny alebo vel'mi nakladny. Z pohl'adu pouZzivatela by
zase i§lo o situéciu, ked’ by bol administrativne aj finan¢ne neprimerane zatazovany
pri vysporiadani prav za pouzitie chrdneného obsahu s jednotlivymi nositel'mi prav.
Z toho dovodu si v Autorskom zdkone definované pripady (spdsoby pouzitia), kedy
si autor/iny nositel’ prav nemdze prava spravovat’ sam.

12" Postavenim nezavislého subjektu spravy sa v ramci tohto ¢lanku nebudeme zaoberat, blizsie

informacie su dostupné ADAMOVA, Z. - HAZUCHA, B. Autorsky zakon. Komentar. Beck, 2015
(§ 142).
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Situacia zacala byt’ na Slovensku neprehl’adna prijatim Autorského zakona z roku
2015, kedy sa, zrejme primarne v snahe vyslovne transponovat’ eurépske pravo,'
osobitne upravilo, Ze organizacia kolektivnej spravy vykonavajliica spravu
majetkového prava v odbore kablovej retransmisie [t. j. podl'a § 146 ods. 2 pism. d)
a f) AZ] sa povazuje za vykondvajucu spravu tohto prava aj vo vztahu k nositelom
prav, ktori fiou nie s zastupovani.'* Neskor do tohto vypoctu pribudli aj d’alSie
sposoby pouzitia, ale nadalej platilo, ze organizacia kolektivnej spravy
vykonavajiica spravu majetkového prava v tychto odboroch sa povazuje za
vykonavajicu spravu tohto prava aj vo vztahu k nositelom prav, ktori nou nie su
zastupovani.

Problém je v tom, Ze pred prijatim Autorského zakona v roku 2015 sa vSeobecne
akceptovalo, ze pri povinnej kolektivnej sprave organizacia vykonava kolektivnu
spravu aj vo vztahu k nositel'om prav, ktori iou nie st zastupovani. Po prijati nového
zakona sa vSak zacalo javit, akoby sme mali dve kategorie povinne kolektivne
spravovanych prav. Nova formulacia situaciu zna¢ne skomplikovala.
Neprehl'adnost’ situacie stvisela prave s tym, ako treba interpretovat’ znenie, Ze sa
organizacia kolektivnej spravy vykonavajlica spravu majetkového prava
v niektorych odboroch povazuje za vykonavajicu spravu tohto prava aj vo vztahu k
nositelom prav, ktori nou nie su zastupovani. Je to len nadbyto¢né potvrdenie
vSeobecne znameho faktu, alebo to v pripade ostatnych odborov povinne kolektivne
spravovanych prav neplati?'3

Inymi slovami, ak v zdkonom vymenovanych odboroch povinnej kolektivnej
spravy plati, ze organizacia kolektivnej spravy vykonava kolektivnu spravu aj vo
vzt'ahu k nezastupovanym nositel'om prav, znamena to, ze pri ostatnych odboroch
sa tyka len tych, ktori nou st zastupovani? Na priklade uvedenom niZsie sa pokusime
vysvetlit', preco jazykovy vyklad v danom pripade neobstoji.

Pripady povinnej kolektivnej spravy, na ktoré sa odkazuje v § 147 ods. 1 AZ su
retransmisia, kablova retransmisia a priamy vstup. Dosad'me si namiesto tychto
sposobov pouzitia napriklad to, ako by sa mal realizoval vykon povinnej kolektivnej
spravy v odbore prava na opitovni odmenu pri d’alSom predaji originalu diela
vytvarného umenia (§ 23 AZ). To je tiez jedno z povinne kolektivne spravovanych
prav. Autor mé prdvo na odmenu pri opdtovnom predaji originalu diela vytvarného
umenia a obchodnik'® je zase povinny zaplatit’ autorovi prostrednictvom organizacii
kolektivnej spravy odmenu. Tohto prava sa autor nemoze vzdat' a nemdze si ho
spravovat’ individudlne. Z uvedeného vyplyva, ze obchodnik mé povinnost’ platit’
odmenu bez ohl'adu na to, ¢i ma autor uzavreti zmluvu o zastupovani alebo nie.
Autor si nasledne mdze uplatnit’ vyplatenie odmeny voci organizacii. V pripade
zastipeného autora problém nie je, v pripade nezastupovaného autora ale stojime

13 Clanok 9 ods. 1 a2 smernice Rady 93/83/EHS z27.septembra 1993 o koordinacii uréitych

pravidiel tykajucich sa autorského prava a pribuznych prav pri satelitnom vysielani a kablovej

retransmisii (U. v. ES L 248).

Podl’a platnej pravnej tipravy je okruh tychto pripadov este Sirsi.

15 Blizg§ie ADAMOVA, Z. - HAZUCHA, B. Autorsky zakon. Komentar. Beck, 2015 (§ 147).

16 Obchodnikom sa v zmysle § 23 ods. 1 AZ rozumie drazobnik, organizator predajnych vystav,
prevadzkovatel’ vystavnej siene alebo ina osoba, ktora podnika v obchode s vytvarnym umenim.
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pred otazkou, ¢i ma tento autor narok na odmenu, aj ked’ s organizaciou kolektivnej
spravy neuzavrel zmluvu o zastupovani.

Zastavame nazor, ze autor jednoznane ma narok na vyplatenie odmeny voci
organizacii kolektivnej spravy. Autor sice neuzatvara Standardni zmluvu
o zastupovani, kedy sa dava (zvyCajne) zastapit ku vSetkym svojim
dielam/predmetom ochrany a vo vsetkych odboroch. Je vsak tiez formou zastupenia,
ked’ si nositel’ prav voci organizacii kolektivnej spravy uplatituje podiel z odmien
a/alebo nahrad odmien a t4 je povinna mu ho vyplatit' v sulade s jej rozictovacim
poriadkom.

Opacny vyklad, s ktorym sa nestotoziiujeme, by naopak smeroval k tomu, ze
k zastipeniu nedoslo, a preto v danom pripade nemoze organizacia kolektivnej
spravy odmeny vyplatit. To by vSak viedlo k absurdne;j situdcii, kedy by organizacia
vybrala odmenu, ktorti by v pripade identifikovaného prijmu vedela aj priradit
konkrétnemu autorovi (napr. z predaja obrazu konkrétneho autora), ale bud’ by
musela peniaze neskdr obchodnikovi vratit' (¢o by bolo v rozpore s Autorskym
zakonom) alebo ich prerozdelit’ zastupovanym autorom, ¢o by bolo tiez v rozpore so
zakonom, ked’Ze nejde o neidentifikovany prijem a organizacia kolektivnej spravy
by tak ani nekonala s nalezitou odbornou starostlivost'ou.

Zastupovany ani nezastupovany nositel’ prav neméze vylicit’ povinnt kolektivnu
spravu, moze sa vsak rozhodnut’, ze si voci organizacii kolektivnej spravy neuplatni
narok na vyplatenie odmeny alebo ndhrady odmeny. Autorsky zikon bliZsie
neupravuje, ako treba nalozit’ s takouto odmenou (resp. nahradou odmeny), ktora
pouzivatel’, resp. ind povinna osoba uhradi, avSak nositel’ prav si ju neuplatni. Zo
zasad vyberu, prerozdelenia a vyplatenia prijmov z vykonu kolektivnej spravy [§
160 ods. 2 pism. ¢) a § 169 ods. 1 AZ] moze vyplyvat kl'u€ ich prerozdelenia medzi
ostatnych zastupovanych a nezastupovanych nositel'ov prav (nezastupovani nositelia
prav pritom nesmu byt diskriminovani tym, ze by sa odmena, resp. nahrada odmeny
rozdelila len medzi zastupovanych nositel'ov prav alebo podla klI'ica, ktory by ich
inak znevyhodnoval). Ak by islo zaroven o neidentifikované prijmy, aplikovala by
sa uprava podla § 172 AZ.

Sucasny neprehladny stav je teda mozné prekonat interpretacne, ked’ze aj
uplatnenie si naroku na vyplatenie odmeny zo strany autora voCi organizacii
kolektivnej spravy mozno chépat’ ako zastupovanie v dohodnutom rozsahu. De lege
ferenda by sme sa vSak mali vratit’ k pdvodnej tiprave pred rokom 2015 a povinna
kolektivna sprava by sa mala jednoducho vztahovat na vSetkych nositel'ov prav
(a vSetky odbory) rovnako, nakolko individualny vykon prav ani nie je mozny.
Rozhodne by sa nemal robit’ rozdiel medzi jednotlivymi odbormi. Postavenie
autorov v odbore kablovej retransmisie je uplne rovnaké ako postavenie autorov
v odbore droit de suite (pravo na dodatoénii odmenu pri opiatovnom predaji diela
vytvarného umenia) ¢i inom povinne kolektivne spravovanom odbore.

V kontexte témy zastupovania v pripade povinnej kolektivnej spravy potom
mozno eSte spomentt, ze v minulosti sa upravovalo, Ze ak kolektivnu spravu prav v
odbore pouzitia kablovou retransmisiou vykonava viacero organizacii kolektivnej
spravy, nositel’ prav ma moznost” vyberu, ktora z tychto organizacii kolektivnej
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spravy sa povazuje za vykonavajicu spravu jeho prava na pouzitie predmetu ochrany
jeho uvedenim na verejnosti kablovou retransmisiou.

Prave v tomto smere doslo aj k nedavnej novele Autorského zékona,!” ¢o suviselo
najmé so spormi medzi organizaciami kolektivnej spravy a pouZzivateI'mi o to, kto
zastupuje daného nositel’a prav, ked’ je opravnenie udelené viacerym organizaciam.

Z toho dévodu doslo k novelizacii § 147 ods. 2 AZ, ktory upravuje nasledujici
postup. Ak kolektivnu spravu prav v odbore retransmisie a kablovej retransmisie
(podla § 146 ods. 2 pism. d), f) a g) AZ) k urcitému druhu predmetu ochrany
vykonava viacero organizacii kolektivnej spravy, za organizaciu vykonavajicu
spravu prav nositel’a prav, ktory nie je zastupovany Ziadnou organiziciou, sa uz
nepovazuje ta organizacia, ktor si nositel prav vyberie, ale ta, ktoru tieto
organizacie kolektivnej spravy urcili dohodou.

Ak organizacie kolektivnej spravy neurCili dohodou takato organizaciu, za
organizaciu vykonavajlicu spravu prav nositel'a prav, ktory nie je zastupovany
ziadnou organizaciou kolektivnej spravy, sa povazuje td, ktord zastupuje najviac
nositel'ov prav podl'a § 164 ods. 1 na izemi Slovenskej republiky a je takto uvedena
v evidencii organizacii kolektivnej spravy vedenej ministerstvom kultiry.

2. LIMITAC,IA ZASTUPOVANIA V PRIPADE DOBROVOLNEJ
KOLEKTIVNEJ SPRAVY

Uprava zastupovania nositelov prav vyplyva z ¢lanku 5 smernice 2014/26/EU.
Tento clanok upravuje zakladné principy vztahu medzi organizaciou kolektivnej
spravy a nositelom prav, a to pravo nositela prav poverit v ramci EU akiikol'vek
organizaciu kolektivnej spravy podl'a svojho vyberu spravou jeho prav, pravo zvolit
si, ku ktorym kategoriam prav alebo urcitym druhom diel a inych predmetov ochrany
bude organizacia vykonavat kolektivnu spravu (¢l. 5 ods. 2 a recital 19), ako aj pravo
ukoncit’ poverenie na spravu alebo vynat’ zo spravy akékol'vek pravo, kategoriu prav
alebo druhy diel podl'a vyberu nositel’a prav (¢l. 5 ods. 4).

Princip nediskriminacie (princip rovnakého zaobchadzania) pri zastupovani
nositelov prav vyplyva z &lanku 18 Zmluvy o fungovani EU a spo&iva najmi v tom,
7e organizacia kolektivnej spravy si nemoZe svojvolne vyberat, koho bude
zastupovat’ a za akych podmienok. Zakon ju preto zavézuje zastupovat’ kazdého
nositel’a prav pri vykone jeho majetkovych prav. Zastupovanie sa musi uskuto¢nit’
za rovnakych podmienok a bez ohl'adu na ¢lenstvo v organizacii kolektivnej spravy.
Clen organizacie kolektivnej spravy (§ 158 AZ) nemdze byt v nijakom smere
zvyhodiiovany (a obdobne ani znevyhodiiovany) voci takému nositel'ovi prav, ktory
nie je ¢lenom organizacie. Byt ¢lenom je totiz benefitom len v tom smere, Ze takato
osoba mdze rozhodovat’ o fungovani organizacie kolektivnej spravy a pod. Nie je
pripustné, aby boli ¢lenovi organizacie kolektivnej spravy napriklad vyplacané
odmeny za pouzitie autorskych diel a inych predmetov ochrany na zaklade iného
rozuctovacieho klI'ica ako neclenovi.

17 Zakon &. 455/2022 Z. z., ktorym sa meni a doplia zakon &. 185/2015 Z. z. Autorsky zakon v zneni

neskorsich predpisov.

15



V tomto smere je uréujliice najmd rozhodnutie Eurdpskej komisie, ktoré sa tykalo
nemeckej organizacie GEMA. Rozhodnutie vo veci 71/224/EHS GEMA 1 je
vyznamné z viacerych hladisk. Komisia vfiom zdoraznila, Ze organizacie
kolektivnej spravy nesmu diskriminovat’ jednotlivych nositel'ov prav pri distribtcii
prijmov. Uviedla, z2¢ GEMA zneuZila svoje dominantné postavenie, ked’ z prijmov
vybranych z ¢lenstva ako celku vyplacala dodato¢né odmeny len tym ¢lenom, ktori
boli riadnymi ¢lenmi pocas najmenej troch rokov. Komisia tieZ upravila, Ze
organizacie kolektivnej spravy nemézu ukladat’ diskrimina¢né podmienky tykajuce
sa ich c¢lenskych prav. Podla Komisie takéto postupy musia byt automaticky
povazované za poruSenie ¢lanku 102 Zmluvy o fungovani EU (povodny ¢l. 82 ZES),
kedze su v protiklade s principom rovnakého zaobchadzania vyplyvajuceho zo
zakazu akejkol'vek diskriminicie na zdklade narodnosti v ¢lanku 18 Zmluvy
o fungovani EU (pévodny ¢&l. 12 ZES).

Organizécia kolektivnej spravy mdéze odmietnut’ zastupovanie nositel’a prav len
na zaklade preukazanych objektivnych dovodov, najmi ak by zastupovanie nositel’a
prav bolo v rozpore s vydanym opravnenim alebo majetkové prava k predmetu
zastupenia nevznikli (§ 164 ods. 1 AZ). Ide o vel'mi Specifické pripady, ked by
nebolo mozné rozumne od organizacie kolektivnej spravy ocakavat’, aby nositel’a
prav zastupovala. Rozhodne vsak takymto dévodom nebudi také pripady, ked’ by
organizacia odmietla prevziat zastupovanie napriklad z dévodu, Ze sa nositel’ prav
opakovane stazuje v organizicii kolektivnej spravy na spOsob vykonu spravy,
podava podnety na vykon dohl'adu, vedie voéi organizacii sudny spor o vyplatenie
odmeny ¢i verejne kritizuje jej ¢innost’. Ak by nositel’ prav svojim konanim zasiahol
do préav organizécie kolektivnej spravy, ta moze na svoju ochranu vyuzit’ in¢ zakonné
prostriedky, ale nemdze ho trestat’ odmietnutim zastupovania.

V rozhodnuti vo veci GEMA I Komisia tiez upravila, Ze organizacie kolektivnej
spravy nemozu odmietnut’ prijat’ za lenov prislusnikov iného &lenského $tatu EU.
Takyto postup musi byt automaticky povazovany za porusenie ¢lanku 102 Zmluvy
o fungovani EU (¢l. 82 ZES), kedze st v protiklade s principom rovnakého
zaobchédzania vyplyvajuceho zo zdkazu akejkol'vek diskrimindcie na zaklade
narodnosti v ¢lanku 18 Zmluvy o fungovani EU (pdvodny ¢&l. 12 ZES). Navyse
odmietnutie akceptécie ¢lenstva prislusnikov inych ¢lenskych Statov spada priamo
pod osobitny zakaz diskriminacie podl'a europskeho sutazného prava upraveného
v &lanku 102 pism. ¢) Zmluvy o fungovani EU [povodny ¢l. 82 pism. ¢) ZES] a bolo
by tieZ v rozpore so smernicou 2014/26/EU.

Kazdy nositel’ prav sa méze rozhodnut’, v akom rozsahu chce byt zastupovany.
Tento princip vyplyva z &lanku 5 ods. 2 smernice 2014/26/EU. Vyzadovanie zo
strany organizacie kolektivnej spravy, aby sa nositel’ prav dal zastlpit’ nevyhnutne
vo vzt'ahu ku vSetkym svojim dielam alebo inym predmetom ochrany, a to aj takym,
ktoré vzniknu v buducnosti, sa povazuje za zneuzitie dominantného postavenia. Toto
pravidlo vyplyva z rozhodnutia Eurépskej komisie vo veci Daft Punk oznalenej
podla svetoznamej hudobnej skupiny Zalujicej francuzsku organizaciu kolektivnej
spravy SACEM. V spore dvaja hudobnici tvrdili, Ze tym, Ze im nebolo umoznené
ponechat’ si niektoré svoje prava na individudlnu spravu (v stvislosti s pouzitim na
internete, CD ROM, DVD atd’.), doslo k poruseniu ¢lanku 102 Zmluvy o fungovani
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EU (povodny ¢l. 82 ZES). Podla nazoru Eurépskej komisie SACEM zneuzil svoje
dominantné postavenie, kedZze z ddvodu technologickych vyhod nebol zikaz
individualnej spravy prav absolutne nevyhnutny a zalozeny na objektivnych
skuto¢nostiach. Technologicky progres totiz umoziiuje autorom spravovat urcité
typy prav individudlne ekonomicky aj technicky, kedze nové technologie
zredukovali transakéné naklady a skutocnost, Ze len niekol’ko organizécii
kolektivnej spravy uklada obmedzenia tohto druhu, sa povazovala za dokaz toho, ze
tieto opatrenia neboli nevyhnutné.'®

Sloboda vol'by teda suvisi s tromi aspektmi, jednak ide o slobodu zvolit’ si
organizaciu kolektivnej spravy, potom ide o slobodu zvolit’ si kategérie kolektivne
spravovanych prav a tiez sloboda zvolit’ si druhy diel alebo iné predmety ochrany.
Ako vyplyva zrecitalu 19 smernice 2014/26/EU, kategériami prav stvisiacimi
s formami vyuzivania je napriklad vysielanie, divadelné predstavenie alebo
rozmnozovanie na Sirenie internetom. Inymi slovami, nositel’ prav si méze zvolit,
pre ktoré kategorie prav bude organizicia jeho prava spravovat’.

Obdobne sa sloboda vol'by tyka aj spravy jednotlivych druhov diel alebo inych
predmetov ochrany. Od toho treba zase odliSit’ pripad, ked’ sa nositel’ prav rozhodne,
ze prava k niektorym z jeho diel vobec nebudi spravované kolektivne (napr. autor
10 hudobnych diel sa rozhodne, Ze prava k 8 dielam budu spravované kolektivne
ak zvysnym dvom dielam budu spravované individualne), ako aj pripad, ked si
nositel’ prdv vyhradi pravo udelovat suhlas na nekomercné pozitie (ods. 4).
V niektorych pripadoch ani nie je mozné, aby sa dal autor zastipit’ v celom rozsahu,
a to najmé ak dohode o zastupeni predchadza uzavretie vyhradnej licen¢nej zmluvy,
uzavretie zmluvy o dielo, ked’ prava k dielu vykonava objednavatel’ a pod. Ak by sa
nasledne dal zastlpit’ aj vo vztahu k takémuto predmetu ochrany, vzniklo by riziko,
7ze by doslo k zasahu do prav tretich osob, napr. prav nadobudatela vyhradnej
licencie, pripadne aj nadobudatela neskér udelenej licencie od organizicie
kolektivnej spravy (napr. ked’ by autor audiovizudlneho diela udelil vyhradna
licenciu na vysielanie jednému vysielatel'ovi, avSak autor by sa nasledne dal zastapit’
organizaciou kolektivnej spravy, ktora by udelila hromadnt licenciu inému
vysielatel'ovi).

Aj v tomto pripade je relevantné rozhodnutie Eurdpskej komisie vo veci GEMA
1. Povinnost,, ktorou organizacia kolektivnej spravy vyzaduje od svojich ¢lenov
previest’ prili§ Siroké kategorie prav, napr. vyluéne previest' vSetky ich sucasné
abudice prava sohladom na vsetky kategérie prav celosvetovo, mdze totiz
predstavovat’ zneuZzitie dominantného postavenia.

I ked’ predchadzajtica pravna uprava nebranila tomu, aby sa nositel’ prav dohodol
s organizaciou kolektivnej sprdvy na tom, Zze si bude spravovat’ svoje pradva na
nekomercné ucely sam, v praxi to nebyvalo zvykom. AvSak casto dochadzalo
k situaciam, ked sa nositel prdv na jednej strane dal zastupit' organizaciou
kolektivnej spravy, na druhej strane paralelne vykonaval svoje prava individudlne,
ato nielen na nekomercné, ale aj na komeréné ucely. Takéto konanie je vSak

18 TOFT, T. Collective Rights Management in the On-line World. A review of recent Commission

initiatives. 8. jun 2006, s. 11 — 12 [online] https://ec.europa.eu/competition/speeches/text/sp2006
008_en.pdf (15.9.2023).
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zvyCajne v rozpore so zmluvou o zastupovani uzavretou medzi organizaciou
kolektivnej spravy a nositelom prav, i ked samé osebe nespdsobuje neplatnost’
individualne uzavretej licencnej zmluvy.

Transpoziciou &lanku 5 ods. 3 smernice 2014/26/EU (rec. 19) doglo k zavedeniu
slobodnej vol'by rozsahu zastupovania (ods. 4), podl'a ktorej organizacia kolektivnej
spravy nesmie obmedzit' individudlny vykon majetkovych prav zastupovanym
nositelom prav na nekomeréné ucely. Smernica upravuje, ze ,,/njositelia prav maju
pravo poskytovat licencie na nekomercné vyuzivanie akychkolvek prav, kategorii
prav alebo druhov diel ainych predmetov ochrany, ktoré si mézu vybrat™. To
znamend, Ze smernica neupravuje moznost’ vylucenia individudlnych diel a inych
predmetov ochrany, ale len druhov predmetov ochrany. Nakol'ko je vSak smernica
zaloZzena na principe minimalnej harmonizicie, slovensky zékonodarca prijal
upravu, ktora je viac v prospech autorov a inych nositel'ov prav. Umoziuje, aby
nositel' prav vykonaval svoje prava na nekomeréné ucely aj vo vztahu ku
konkrétnym dielam a inym predmetom ochrany. Postup organizacie kolektivnej
spravy, ktory by zuzoval vyklad tohto ustanovenia, by bol konanim v rozpore so
zakonom.

KedZe tato uprava umoznuje Sirenie predmetov ochrany na ucel, ktory nie je
priamo ani nepriamo obchodny, znamena to, ze nositel’ prav moze udelit’ licenciu na
nekomer¢né pouzitie tretej osobe a zaroven sa dat’ zastupit’ organizaciou kolektivnej
spravy. Obdobne sa to tyka aj verejnych licencii (§ 76 AZ), pod ktorymi moze
nositel’ prav §irit svoje dielo alebo iny predmet ochrany, avSak zase len na
nekomeréné pouzitie (napr. licencia Creative Commons, ktord obsahuje prvok NC,
t. j. NonCommercial). Pred prijatim smernice boli takéto snahy realizované len
v zahrani¢i a na zaklade dohody v ramci niektorych pilotnych projektov spoluprace
s organizaciou Creative Commons. Menovat’ moZzno viacero eurépskych organizacii
kolektivnej spravny, ako su holandsk& BUMA-STEMRA, danska KODA, §védska
STIM alebo francuzsky SACEM." V tychto pripadoch sa umoznilo autorovi §irit’
svoje diela pod verejnou licenciou a paralelne sa dat zastpit organizaciou
kolektivnej spravy.

Zakon zaroven pripusta, Ze organizacia kolektivnej spravy moéze uréit
podrobnosti vykonu prava, najméi povinnost informovat organizaciu kolektivnej
spravy o individualnom vykone majetkovych prav. Ciel'om tejto Upravy je, aby mala
organizacia prehlad o pouziti predmetov ochrany, ku ktorym prava vykonava.
Urcenim podrobnosti vykonu prava podla tohto ustanovenia v§ak nemoze vylucenie
alebo obmedzenie opravnenia vykonavat svoje prava na nekomeréné ucely
individualne.

I ked’ nositel’ prav oznami organizacii kolektivnej spravy, Ze si bude svoje prava
ku vSetkym alebo niektorym predmetom ochrany na nekomercné pouzitie spravovat’
individualne, netyka sa to pripadov povinnej kolektivnej spravy, ked’ze v tychto
pripadoch nositel prav nie je opravneny na individualny vykon svojich majetkovych
prav (§ 146 ods. 1 AZ).

19 COLLECTING SOCIETY PROJECTS. In: Wiki. Creative commons [online]. 25. november 2013.
https://wiki.creativecommons.org/Collecting_Society Projects (15.9.2023)
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Okrem vylucenia kolektivnej spravy vo vztahu k vykonu prav na nekomercné
ucely podla § 164 ods. 4 AZ, mdze zastupovany nositel’ prav uskutocnit’ aj vylucenie
svojich majetkovych prav ku vSetkym alebo k niektorému zo svojich predmetov
a v odbore kolektivnej spravy.?

Vylucenim podl'a tohto ustanovenia sa rozumie pravny ukon, ktory nasleduje
potom, ako sa nositel’ prav d4 k danému predmetu ochrany zastupit’ (napr. potom,
ako uzavrel zmluvu o zastupovani vo vztahu ku vSetkym svojim autorskym dielam).
Nositel' prav je povinny pisomne informovat' organiziciu kolektivnej spravy
o vyluceni kolektivnej spravy svojich majetkovych prav. Délezité je, ze k tomuto
vyliceniu musi dojst’ skor, ako by nositel’ prav uzavrel zmluvu, ktorou by udelil
tretej osobe suhlas na pouzitie jeho predmetu ochrany. V opa¢nom pripade plati, Ze
k vyluceniu kolektivnej spravy nedoslo a nositel je stale zastupovany organizaciou
kolektivnej spravy v povodne dohodnutom rozsahu. Zostava vsak zachované jeho
pravo vypovedat’ zmluvu veelku alebo ¢iastoéne podl'a odseku 6.

Uvedena tprava vyplyva z ¢lanku 5 ods. 4 smernice 2014/26/EU. Smernica sice
neupravuje moznost’ vylucenia individualnych diel a inych predmetov ochrany,
nakol’ko je vSak zaloZzend na principe minimalnej harmonizacie, slovensky
zakonodarca prijal Gipravu, ktora je viac v prospech autorov a inych nositel'ov prav,
ked’Zze umoznuje aj vylucenie konkrétnych predmetov ochrany.

Zastdvame ndzor, Ze v rozpore s popisanou pravnou Upravou je takd prax
organizacie kolektivnej spravy, ktord brani vyliceniu jednotlivych diel. Napriklad
prax organizacie SOZA je, ze vylucenie je mozné iba v odboroch kolektivnej spravy,
v ktorych sa nechal autor zastupovat’ prostrednictvom SOZA. To znamend, Ze
SOZA neumoziiuje vylucit kolektivnu spravu ku konkrétnemu dielu, ale iba
k celému repertodru v konkrétnom odbore kolektivnej spravy. Po takomto vyluceni
si musi autor spravovat’ svoje prava v tomto odbore sam.?!

Uvedena prax je ale zrejme v rozpore s § 164 ods. 5 AZ, ktory upravuje, Ze nositel
prav zastupovany organizaciou kolektivnej spravy je opravneny vylucit' pisomne
kolektivnu spravu svojich majetkovych prav ku vsetkym alebo k niektorému zo
svojich predmetov ochrany a v odbore kolektivnej spravy prav v sulade s vydanym
opravnenim organizacie kolektivnej spravy, pokial’ nejde o vykon povinnej spravy
prav.

3. ROZSIRENE LICENCIE A ICH UCINKY NA NEZASTUPOVANYCH
NOSITELOV PRAV

Rozsirené licencie (ang. extended collective license, skratene ECL) su
v slovenskom pravnom poriadku upravené ako osobitny typ licenénych zmlav, ktoré
uzatvaraju organizacie kolektivnej spravy (§ 79 AZ). Plati pri nich to, ze takouto

20 Od vylugenia podla tohto odseku treba odlisit situdciu, ked sa nositel' prav da zastipit' len

k niektorym dielam alebo inym predmetom ochrany, ku ktorym vykonava prava. Takato situacia sa
nepovazuje za vylicenie, ale za dohodnutie rozsahu predmetov ochrany, ku ktorym bude
organizacia kolektivnej spravy vykonavat’ prava podla § 164 ods. 1 AZ.

SOZA, Chcem sa stat c¢lenom [online] https://moja.soza.sk/stranka/chcem-sa-stat-clenom
(15.9.2023).
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zmluvou organizacia kolektivnej spravy udel'uje stihlas na pouzitie vSetkych diel
(inych predmetov ochrany) zastupovanych nositel'ov prav aj tych nositel'ov prav,
ktori nie st touto organizaciou kolektivnej spravy zastupovani, ktori vSak nevylucili
kolektivnu spravu prav k tymto dielam formou rozsirenej licencie.

Ak teda nezastupovany autor/nositel’ prav nechce, aby sa jeho obsah licencoval,
nestaci, Ze sa nedéa zastpit. Aktivne eSte musi realizovat’ tzv. opt-out a vylucit
takyto vykon kolektivnej spravy. Na rozdiel od toho, pri povinnej kolektivnej sprave
takyto opt-out urobit’ nevie. Pri dobrovolnej kolektivnej sprave vo vztahu
k zdkonom definovanym pripadov je to v§ak jedind moZznost, ako udeleniu licencie
zabranit’.

Ako bolo uvedené, rozsirené licencie sa uzatvaraju ako hromadné licencie. Nejde
teda o individudlne licencie, ale sa nimi udel'uje suhlas na pouzitie viacerych diel
ainych predmetov ochrany, zvycajne celého repertoaru alebo podstatnej Casti
repertoaru.

Zoznam spdsobov pouzitia, pri ktorych méze organizacia kolektivnej spravy
udelit’ rozsirent licenciu, bol na Slovensku od svojho zavedenia v roku 2015 vel'mi
Siroky.?? Transpoziciou CDSM smernice sa tento okruh eSte rozsiril, o moze
zasadne zasiahnut do prav nezastupovanych autorov, ktori nie su zvyknuti
realizovat’ opt-out proti organizacii kolektivnej spravy a v praxi ani nevedia, Ze
takyto stthlas moze udelit’ suhlas, resp. Ze prislusna organizacia aj realne udelila
suhlas na pouzitie ich diel alebo inych predmetov ochrany. Pokojne tak mdze nastat’
situacia, ze paralelne udeli suhlas na pouzitie nezastupovany nositel prév aj
organizacia kolektivnej spravy, ktora udeli rozsirent licenciu.

Podl'a platnej pravnej Gpravy mdze byt rozsirena licencia udelend na nasledujice
spdsoby pouZitia:

a) technické predvedenie diela alebo verejny prenos diela v prevadzkarni alebo
v inom priestore prostrednictvom technického zariadenia; to nezahina
vysielanie, retransmisiu a spristupfiovanie verejnosti,

b) pouzitie obchodne nedostupného diela vyhotovenim rozmnoZzeniny, verejnym
prenosom alebo verejnym rozSirovanim jeho rozmnozeniny prevodom
vlastnickeho prava na nekomerc¢né ticely,

c) zivé predvedenie literdrnych diel a vyhotovenie rozmnoZeniny, verejné
rozSirovanie rozmnozeniny prevodom vlastnickeho prava a vereny prenos
literarneho diela v rozsahu potrebnom na i¢el propagacie zivého predvedenia,

d) vysielanie diel vratane vysielania prostrednictvom satelitu,

e) vyhotovenie rozmnoZeniny literarneho diela,

f) najom alebo vypozicanie rozmnoZeniny diela,

g) verejny prenos uskutociiovany poskytovatel'om sluzby zdiel'ania obsahu on-
line,

22 Kriticky ADAMOVA, Z. - HAZUCHA, B. Autorsky zdkon. Komentdr. Beck, 2015 (§ 79 a 80).
Tiez GERA, M. Extended collective licensing under the new Slovak Copyright Act. Journal of
Intellectual ~ Property Law &  Practice, Vol. 11, 3, 2016, s. 170 - 171
[online] https://doi.org/10.1093/jiplp/jpv258_(15.9.2023).
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h) spristupfiovanie hudobného diela, literarneho diela, diela vytvarného umenia
alebo periodika verejnosti,

1) vyhotovenie rozmnoZeniny diela na ucely pouzitia diela podl'a pismena h),

j) vyhotovenie rozmnozeniny hudobného diela vo forme notového zdznamu,

k) pouzitie diel obsiahnutych v doplnkovej on-line sluzbe vyhotovenim
rozmnozeniny a verejnym prenosom.

Podla ¢l. 12 ods. 2 CDSM smernice maju clenské Staty zabezpecit, aby sa
licenény mechanizmus cez ECL uplatiioval len v jasne vymedzenych oblastiach
pouzitia, ak je ziskanie sthlasov od nositelov prav na individudlnom ziklade
zvycCajne naro¢né a nepraktické do tej miery, Ze pozadovana licencna transakcia je
nepravdepodobnd vzhl'adom na charakter pouzitia alebo na druhy dotknutych diel
alebo inych predmetov ochrany a zabezpecia, Ze takyto licencny mechanizmus
chrani opravnené zaujmy nositelov prav. Co sa tyka slovenskej pravnej tpravy, v
niektorych pripadoch povazujeme zavedenie ECL za adekvatne, ale v niektorych
inych, napr. vo vztahu k vyhotoveniu rozmnozeniny literarneho diela alebo vo
vztahu k spristupfiovaniu verejnosti (na internete), za neadekvatne Siroky.
Dovodova sprava k Autorskému zakonu je vSak velmi struCna a neposkytuje
adekvatne vysvetlenie, preco prave pri tychto spésoboch pouzitia méze organizacia
kolektivnej spravy udelit’ licenciu aj na nezastupovany repertoar. Uvadza sa v nej
napriklad, Ze vysielanie diel vratane vysielania prostrednictvom satelitu vyplyva z
¢l. 3 ods. 2 satelitnej a kdblovej smernice.® Ale kym tato smernica upravuje ECL
len vo vztahu k satelitnému vysielaniu pre verejnost, ktoré sa uskutociiuje sucasne
s pozemnym vysielanim tej istej vysielacej organizacie, slovenska pravna Uprava
umoziuje udelenie ECL na vSetky pripady vysielania.

Sporné tiez je, ako je zabezpecené, aby takyto licenény mechanizmus chranil
opravnené zaujmy nositel'ov prav v stlade s ¢l. 12 CDSM smernice. Na Slovensku
totiZ nie je zavedeny ziaden osobitny mechanizmus notifikovania nositel'ov prav ani
iny postup na ochranu ich zaujmov vo vztahu k udelenym licenciam. Do zakona sa
jedine pridalo ustanovenie, ktoré upravuje, ze organizacia kolektivnej spravy, ktora
uzatvara rozsirené hromadné licenéné zmluvy, informuje nositel'ov prav na svojom
webovom sidle o podmienkach udelenia licencie a uzavretia licencnej zmluvy
vratane prava vylucit' kolektivnu spravu svojich majetkovych prav (§ 79 ods. 5 AZ).

ZAVER

V uvode sme si vymedzili tri zdkladné vyskumné otazky z oblasti zastipenia,
ktoré sme v texte nasledne blizsie skimali. V prvej Casti sme riesili témy suvisiace
so zastupovanim v pripade povinnej kolektivnej spravy. Hladali sme odpoved na
otazku, ze ¢i ak sa povinna kolektivna sprava v zakonom vymedzenych odboroch
vzt'ahuje aj na nositel'ov prav, ktori nie su zastupovani, tak ¢i to znamena, Ze pri
ostatnych odboroch sa tyka len tych, ktori fiou su zastupovani. Na priklade s pravom
na dodato¢ntt odmenu (droit de suite) sme demonstrovali, aké zasadné nedostatky so

23 Smernica Rady 93/83/EHS z 27. septembra 1993 o koordinacii uréitych pravidiel tykajacich sa

autorského prava a pribuznych prav pri satelitnom vysielani a kdblovej retransmisii (U. v. L 248).
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sebou prinasa rozliSovanie pripadov povinnej kolektivnej spravy z pohladu
nositel'ov prav.

Stucasny neprehladny stav je vSak mozné prekonat’ interpretacne, priCom aj
uplatnenie si naroku na vyplatenie odmeny zo strany autora voci organizacii
kolektivnej spravy mozno chépat’ ako zastupovanie v dohodnutom rozsahu. De lege
ferenda by sme sa vSak mali vratit’ k pdvodnej tiprave pred rokom 2015 a povinna
kolektivna sprava by mala mat’ rovnaké G¢inky na vsetkych nositel'ov prav, ked’ze
individualny vykon tychto prav ani nie je mozny. Narok na podiel z odmeny
a/alebo nahrady odmeny z povinnej kolektivnej spravy by potom mal patrit’ tym
subjektom, ktoré si tento narok voc¢i organizacii kolektivnej spravy uplatnia. Urcite
by sa ale nemal robit’ rozdiel medzi jednotlivymi odbormi.

V druhej Casti sme sa venovali otdzkam tykajucim sa limitacie zastupovania
v pripade dobrovol'nej kolektivnej spravy. Predstavili sme hlavné zasady tykajice sa
zastupovania a jeho rozsahu a pozreli sa bliz§ie na moznosti dohodnutia si uzsieho
rozsahu zastipenia, individudlnej spravy prav na nekomercéné ucely a kriticky
zhodnotili prax tykajlicu sa vylicenia individualnych diel z rozsahu zastupovania.

V zavereCnej tretej Casti sme sa zaoberali otdzkami spojenymi s rozsahom
zastupovania a s vylu¢enim zastupovania v pripade udelenia rozsirenej licencie. Ide
o Specificky institat, kedy moze organizacia kolektivnej spravy udelit’ sihlas na
pouzitie (licenciu) aj vo vztahu k repertoaru nezastupenych nositelov prav.
Vzhl'adom na vyznamné obmedzenie autondémie autorov ainych nositelov je
potrebné velmi dosledne dohliadat na limity tohto inStititu ako na urovni
Autorského zékona, tak aj v praxi.
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Prienik problematiky ochrany osobnych tudajov a legislativy
upravujucej zmluvy o dodavani digitalneho obsahu a digitalnych
sluzieb?

Interconnection between personal data protection and regulation of
contracts for the supply of digital content and digital services

Abstrakt
Problematika ochrany osobnych udajov ma osobitny vyznam v kontexte vyuzivania
osobnych udajov obchodnikmi podnikajucimi v roznych oblastiach. Konkrétnym
prikladom wuvedeného je vyuzivanie osobnych udajov pri uzatvdrani zmluv
o dodavani digitalneho obsahu alebo digitilnych sluzieb, kedy mézu byt osobné
udaje spotrebitelov poskytované obchodnikom namiesto poskytnutia pernazného
plnenia. Predkladany prispevok skuma prienik medzi pravnou upravou ochrany
osobnych udajov a procesom kontraktacie, v ramci ktorého dochdadza k poskytnutiu
osobnych udajov za dodanie digitilneho obsahu alebo digitalnych sluzieb
s prihliadnutim na aplikovatelni prax postihovania suvisiacich poruseni ochrany
osobnych tidajov zo strany Uradu na ochranu osobnych iidajov Slovenskej republiky.

Klucové slova: osobné udaje, zmluva, digitalny obsah, digitalna sluzba, sihlas.

Abstract

The issue of personal data protection is of particular importance in the context of
the use of personal data in different business areas. A specific example of this is the
use of personal data when concluding contracts for the supply of digital content or
digital services, when personal data of consumers may be provided to traders instead
of monetary payment. The submitted contribution examines the intersection between
the regulation of personal data protection and the contracting process, in which
personal data is provided as consideration for the supply of digital goods or digital
services, considering the applicable practice of prosecuting related violations of
personal data protection by the Personal Data Protection Olffice of the Slovak
Republic.

Key words: personal data, contract, digital content, digital service, consent.
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Tento prispevok je parcidlnym vystupom projektu VEGA 1/0431/23 s nazvom ,Konkurencia
zaujmov spotrebitelov a obchodnikov pri dodavani digitalneho obsahu a digitalnych sluzieb
na jednotnom digitdlnom trhu s dérazom na pravne a ekonomické aspekty*.
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UVOD

Vymena udajov rézneho charakteru medzi zmluvnymi stranami je prirodzenou a
nevyhnutnou sucast’ou kontraktacného procesu sluziacou minimalne na identifikaciu
zmluvnych stran vstupujucich do vzajomného zmluvného vztahu. V désledku
vytvarania novych obchodnych modelov v8ak dochddza v obdobi poslednych rokov
k zmene chapania vyznamu a hodnoty takto vymienanych udajov medzi zmluvnymi
stranami. Spominané obchodné modely totiz spocivaju najmé v spristupniovani
roznych sluzieb (majucich napriklad povahu sluzieb informacnej spolo¢nosti podl'a
Smernice 2000/31/ES o elektronickom obchode?) ich jednotlivym pouZivatelom na
prvy pohlad bezplatne, tzn. bez poskytnutia primeraného peniazného protiplnenia zo
strany pouzivatel'ov tychto sluzieb ich poskytovatelom. Nemozno vSak v tejto
suvislosti tvrdit’, Ze pouzivatelia neposkytuju poskytovatel'om predmetnych sluzieb
ziadne protiplnenie. Naopak, podmienkou vyuzivania takychto sluzieb je spravidla
spristupiiovanie réznych tudajov tykajucich sa pouzivatelov poskytovatelom
takychto sluzieb, ktori tieto udaje dokazu zhodnotit, a to najmé prostrednictvom
zverejiiovania reklam a marketingovych kampani tretich stran, zktorych im
spravidla plynie prevazna vicSina ich prijmov. Primarne ziskavanie prijmov zo
zdrojov tretich stran im tak umoziuje poskytovat svoje sluzby individudlnym
pouzivatel'om v principe ,,bezplatne*.

Problematickou sa v8ak v tejto siivislosti stdva otazka postidenia povahy takéhoto
zmluvného vzt'ahu, ktory vznikd medzi poskytovatelom ,,bezplatnej sluzby a jej
pouzivatel'om, a to najmd urcenie povahy protiplnenia spocivajuceho v poskytnuti
udajov tykajtcich sa pouzivatela. Postidenie uvedeného je aj predmetom Smernice
(EU) 2019/770 o uréitych aspektoch tykajucich sa zmliv o dodavani digitalneho
obsahu a digitalnych sluzieb* (d’alej len ,,Smernica (EU) 2019/770%), ktora stanovuje
pravny ramec zmliv uzatvaranych medzi obchodnikmi a spotrebitelmi, ktorych
predmetom je dodanie digitalneho obsahu alebo sluzieb. Predmetom tohto prispevku
bude postidenie tejto ako aj d’al§ich otazok suvisiacich s prienikom pravnej tipravy
obsiahnutej v predmetnej smernici a pravnej upravy ochrany osobnych udajov.
Vzhl'adom na transpozi¢ny deficit dany absenciou prijatia relevantnej vnitrostatne;
legislativy implementujucej predmetni smernicu v podmienkach Slovenskej
republiky budeme v prispevku vychadzat’ vylucne z textu predmetnej smernice.

1. OSOBNE UDAJE AKO ALTERNATIVA K PENAZNEMU PLNENIU?

Ako uz bolo spominané v uvode, vznik novych obchodnych modelov zaloZenych
na ziskavani prijmov od tretich stran a nie od primarnych pouzivatelov sluzieb
viedol k zmene vnimania hodnoty tidajov poskytovanych jednotlivymi pouzivatel'mi
poskytovatel'om, ktori ich dokazu vyuzit réznymi sposobmi, a to najmé za ucelom

3 Smernica 2000/31/ES Eur6pskeho parlamentu a Rady z 8. jiina 2000 o ur¢itych pravnych aspektoch
sluzieb informacnej spolo¢nosti na vnitornom trhu, najmé o elektronickom obchode (smernica
o elektronickom obchode). Unv. ESL 178, 17.7.2000, s. 1-16.

Smernica Europskeho parlamentu a Rady (EU) 2019/770 z 20. maja 2019 o uritych aspektoch
tykajucich sa zmlav o dodavani digitalneho obsahu a digitalnych sluzieb. U.v. EUL 136, 22.5.2019,
s. 1-27.
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zefektivnenia zobrazovanej reklamy (napr. lepSie zacielenie reklamy alebo zvysenie
jej dosahu, pripadne zvySenie participacie pouzivatel'ov na reklame atd’.). Vzhl'adom
na to, ze takéto obchodné modely su casto aplikované aj v pripade dodavania
digitalneho obsahu alebo digitalnych sluzieb, povazoval zakonodarca za potrebné
zohladnit uvedené v Smernici (EU) 2019/770 upravujucej zmluvy, ktorych
predmetom je prave dodanie digitdlneho obsahu alebo digitalnych sluZieb.’

Cl. 3 ods. 1 Smernice (EU) 2019/770 v tejto stavislosti ustanovuje, Ze tato
smernica sa vztahuje na kazd zmluvu, na zéklade ktorej obchodnik dodava alebo
sa zavizuje dodat’ digitalny obsah alebo digitalnu sluzbu spotrebitel'ovi a spotrebitel’
plati alebo sa zavézuje za uvedené dodanie zaplatit’ cenu. V tomto pripade tak
protiplnenie spotrebitel'a spociva v ,,typickom* protiplneni - v poskytnuti penaznej
sumy za plnenie obchodnika.

Sticasne vsak toto ustanovenie rozSiruje aplikovatelnost’ predmetnej pravnej
upravy aj na pripady, ked’ obchodnik dodava alebo sa zavizuje dodat’ digitalny obsah
alebo digitalnu sluzbu spotrebitel'ovi, a spotrebitel poskytne alebo sa zaviaze
poskytnut’ obchodnikovi osobné tdaje. Utelom rozirenia pripadov, na ktoré sa
vztahuje Smernica (EU) 2019/770, je predovietkym snaha zabezpegit' ochranu
spotrebitelov (najmi ich narok na zmluvné prostriedky napravy vymedzené
v smernici) aj v pripade, ak neposkytuju obchodnikovi protiplnenie vo forme ceny,
ale vo forme svojich osobnych tidajov. Pripady aplikovatel'nosti smernice tak budu
zahrnat’ napriklad situacie, ked’ si spotrebitel’ otvori Gi¢et na socialnych médiach a
poskytne pritom svoje identifika¢né idaje (meno, priezvisko, email a pod.), ktoré sa
pouzivaju aj na iné ucely, nez je len dodavanie digitalneho obsahu alebo digitalnej
sluzby (napriklad na odlisny ucel ako je prihlasenie sa pouZzivatela do svojho
pouzivatel'ského uctu) alebo na iné ucely, nez je dodrziavanie zakonnych
poziadaviek. Obdobne by sa Smernica (EU) 2019/770 mala uplatitovat’ na pripady,
ked’ spotrebitel’ udeli suhlas s tym, aby obchodnik pouzil akykol'vek material, ktory
predstavuje osobné tidaje, ako st fotografie alebo prispevky, ktoré spotrebitel’ nahra,
na marketingové Gcely. Clenské $taty pritom stale maji moZnost’ uréit,, &i su splnené
poziadavky na vytvorenie, existenciu a platnost zmluvy podla prislusného
vnutro§tatneho prava.

V tejto suvislosti je potrebné poukazat na skutoc¢nost’, ze ochrana osobnych
dajov je zdkladnym pravom vyplyvajiicim z ¢l. 8 Charty zakladnych prav EUS
bliz§ie upravenym vo VSeobecnom nariadeni o ochrane udajov (dalej len

Povazujeme za potrebné spomentt’, ze potreba zabezpeCit' ochranu spotrebitelov vyuzivajicich
popisované obchodné modely viedla aj k prijatiu d’alSich pravnych Gprav na urovni prava Europskej
tinie, najmi Aktu o digitalnych sluzbach (Nariadenie (EU) 2022/2065) ako aj Aktu o digitalnych
trhoch (Nariadenie (EU) 2022/1925). K tomu pozri napriklad: 1) Rudohradska, S. — Tres¢akov4, D.
Proposals for the Digital Markets Act and Digital Services Act — broader considerations in context
of online platforms. EU 2021 — The future of the EU in and after the pandemic. Osijek: Sveuciliste
Josipa Jurja Strossmayera u Osijeku, 2021. S. 487-500. 2) Rudohradska, S. — Huckova, R. —
Dobrovicova, G. Present and future - a preview study of Facebook in the context of the submitted
proposal for Digital Marktes Act. The recovery of the EU and strengthening the ability to respond
to new challenges — legal and economic aspects. Osijek: Sveuciliste Josipa Jurja Strossmayera u
Osijeku, 2022. S. 489-508.

6 Charta zékladnych prav Eurépskej unie. U.v. EU C 202, 7.6.2016, s. 389-405.
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,Nariadenie (EU) 2016/679)’, ktoré ustanovuje podmienky nakladania s osobnymi
udajmi fyzickych oséb pri ich spracuvani prevadzkovatel'mi. Recital 24 Smernice
(EU) 2019/770 v tejto stvislosti konstatuje, e sa v plnej miere uznava, 7e ochrana
osobnych udajov je zakladnym pravom dotknutych osob, a preto osobné udaje
nemozno povazovat’ za komoditu, ktora je obchodovatelna a ktord méze byt
alternativou k poskytnutiu peniazného protiplnenia za dodanie digitalneho obsahu
alebo digitalnych sluzieb. Ako vsak v tejto suvislosti konstatuje Metzger, chapanie
osobnych udajov ako zakladného prava a moznost’ povaZovat’ osobné udaje za formu
protiplnenia nepredstavuji dve navzajom sa vyluCujice kategorie. Autor poukazuje
na iné pravne oblasti, v ktorych sa uznava, Ze osobnostné prava (napriklad prava
autora k svojmu dielu) m6zu mat’ aj penaznt povahu, ktord mézu ich nositelia prav
realizovat. Podl'a autora by sa mohol takyto dualizmus rovnako aplikovat’ aj na
vzt'ah medzi vnimanim idajov v kontexte potreby ich ochrany ako zakladného prava
dotknutych osdb a idajmi chapanymi ako obchodovatel'na komodita.?

Z dovodu potreby zabezpecit ochranu spotrebitela zotrval zakonodarca napriek
vyssie uvedenému na potrebe aplikovat’ prava a povinnosti upravené v smernici aj
na taku formu zmluvného vztahu, v ktorom spotrebitel’ neposkytuje obchodnikovi
za dodanie digitalneho obsahu alebo digitalnych sluzieb cenu, ale ,,iba* svoje osobné
udaje. Osobné udaje sa pritom obchodnikovi mézu poskytnut’ bud’ v ¢ase uzavretia
zmluvy alebo neskor, napriklad ked’ spotrebitel’ poskytne obchodnikovi stihlas s tym,
7e obchodnik pouzije akékol'vek osobné idaje, ktoré moze spotrebitel’ nahrat’ alebo
vytvorit' s pouzitim digitalneho obsahu alebo digitilnej sluzby.” Vzhladom na
uvedené nedochadza k neoddvodnenej diferenciacii medzi spotrebitelmi, ktori
vyuzivaju digitalny obsah alebo digitalne sluzby na zaklade uhradenia ceny,
a spotrebiteImi pristupujucimi k digitdlnemu obsahu alebo digitdlnym sluzbam
vd’aka spristupneniu ich osobnych udajov obchodnikom.

Cl. 3 ods. 1 Smernice (EU) 2019/770 vyluduje aplikovatelnost’ predmetnej
smernice Vv pripadoch, ak namiesto penazného plnenia spotrebitel poskytuje
obchodnikovi svoje osobné idaje, v nasledujucich dvoch pripadoch:

a) ked osobné udaje, ktoré poskytol spotrebitel’, obchodnik spractiva vylu¢ne na
ucely dodania digitalneho obsahu alebo digitalnej sluzby v stlade s touto
smernicou - tzn. v pripade, ak su osobné udaje spracuvané vylucne za tcelom
plnenia zmluvnych povinnosti obchodnika;

b) ked’ osobné udaje, ktoré poskytol spotrebitel’, obchodnik spractiva vylu¢ne na
to, aby bolo obchodnikovi umozZnené dodrzat’ pravne poziadavky, ktorym
obchodnik podlieha, a obchodnik uvedené Udaje nespracuva na Ziadne iné
ucely — napriklad v pripade, ak platnd pravna Uprava vyzaduje registraciu
spotrebitel’a z dovodu bezpecnosti a na identifikacné ucely.

7 Nariadenie Eurdpskeho parlamentu a Rady (EU) 2016/679 z 27. aprila 2016 o ochrane fyzickych
0sOb pri spraciivani osobnych tdajov a o volnom pohybe takychto tidajov, ktorym sa zrusuje
smernica 95/46/ES (vieobecné nariadenie o ochrane tdajov). U. v. EUL 119, 4.5.2016, 5. 1 — 88.

8 Metzger, A. et al. Data-related aspects of the Digital Content Directive, 9 (2018) JIPITEC 90, s. 94.

9  Recital 24 Smernice Eurdpskeho parlamentu a Rady (EU) 2019/770 z 20. maja 2019 o uréitych
aspektoch tykajucich sa zmliv o dodavani digitalneho obsahu a digitalnych sluzieb. U.v. EU L 136,
22.5.2019, 5. 1-27.
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Podra recitalu 25 Smernice (EU) 2019/770 sa ustanovenia tejto smernice nebuda
tiez aplikovat’ na situacie, ked’ obchodnik zhromazd'uje iba tzv. metaudaje, ako su
informacie tykajlice sa zariadenia spotrebitel'a (typ zariadenia, pouZivany softvér,
verzia aktualizacie zariadenia atd’.) alebo historie prehl'addvania, s vynimkou
pripadov, ked sa tato situacia povazuje za zmluvu podla vnutroStatneho prava.
Obdobne sa ustanovenia smernice nebudu vzt'ahovat’ na pripady, ked’ je spotrebitel’
bez uzavretia zmluvy s obchodnikom vystaveny reklamnym oznamom vylucne s
cielom ziskat' pristup k digitdlnemu obsahu alebo digitdlnej sluzbe. Jednotlivé
Clenské Staty su vSak nad’alej oprdvnené rozsirit' uplatilovanie tejto smernice na
uvedené pripady, ako aj upravit’ situacie, ktoré su vylucené z rozsahu posobnosti
tejto smernice, odlisSnym spésobom.

Osobitne je potrebné v kontexte poskytovania osobnych udajov spotrebitel'ov
obchodnikom posudzovat’ aj tzv. volny softvér a softvér s otvorenym zdrojovym
koédom, kde je zdrojovy kod volne zdiel'any a pouzivatelia mo6zu volne vyuzivat,
pouzivat’, upravovat’ a distribuovat’ softvér alebo jeho upravené verzie. Za ti¢elom
zabranenia tvorbe prekdzok pri vyskume a tvorbe inovacii na trhu s digitalnym
obsahom a digitilnymi sluzbami sa vyluGuje aplikovatelnost Smernice (EU)
2019/770 na vol'ny softvér a softvér s otvorenym zdrojovym kodom za predpokladu,
Ze sa tento nedodava vymenou za cenu a ze osobné udaje spotrebitel'a sa pouzivaji
vyluéne na zvySenie bezpecnosti, kompatibility alebo interoperability softvéru.'’

Zaujimavym je Vv tejto stvislosti porovnanie prijatého znenia Smernice (EU)
2019/770 a znenia jej povodného ndvrhu. Néavrh rozsahu pdsobnosti predmetnej
pravnej upravy sa od kone¢ného znenia odliSoval vo viacerych nizSie popisovanych
aspektoch.

Po prvé, povodny navrh vyslovne konstatoval, Ze poskytnutie idajov predstavuje
tzv. protiplnenie (counter-performance) poskytované spotrebitelom obchodnikovi
na zaklade uzavretej zmluvy o dodani digitdlneho obsahu (povodny navrh bol neskor
rozsireny tak, aby sa vztahoval aj na poskytovanie digitalnych sluzieb). Stcasné
znenie Smernice (EU) 2019/770 sa viak vyhyba pomenovaniu osobnych udajov ako
protiplnenia poskytované¢ho vradmci takejto obchodnej transakcie. Uvedené
zohl'adiiuje kritiku takéhoto chapania osobnych udajov, ktortt vo svojom vyjadreni
vyslovil European Data Protection Supervisor!!, ktory konstatoval, Ze napriek
existencii trhu osobnych tdajov nemozZno za pripustné povazovat’ spefiaZovanie
zakladnych prav ani ich podrobenie jednoduchym obchodnym transakciam, a to ani
v pripade, ak by zmluvnou stranou takejto transakcie bola dotknutd fyzicka osoba,
o ktorej osobné udaje v danom pripade ide."> Komplexnii regulaciu ochrany
osobnych tidajov pri ich spractivani obsahuje Nariadenie (EU) 2016/679, ktoré
zohl'adituje aj moznost’ nakladania s osobnymi udajmi v ramci novovzniknutych
obchodnych modelov, a predkladany navrh smernice by nemal do takto nastaveného
pravneho ramca zasahovat'.

10 Tbid. Recital 32.

European Data Protection Supervisor. Opinion 4/2017 on the Proposal for a Directive on certain
aspects concerning contracts for the supply of digital content.

Pre porovnanie pristupu k vnimaniu osobnych tdajov ako komodity pozri napriklad Metzger, A. et
al. Data-related aspects of the Digital Content Directive, 9 (2018) JIPITEC 90, s. 94.
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Po druhé, predlozeny navrh pocital nielen s poskytnutim osobnych, ale gaj
akychkol'vek inych tdajov ako protihodnoty za plnenie poskytnuté obchodnikom.
Vzhl'adom vSak na Siroku definiciu pojmu osobné udaje by bolo mozné akékol'vek
informacie poskytnuté spotrebitel'om obchodnikovi v ramci ich zmluvného vzt'ahu
zaradit’ do kategorie osobnych udajov. Z uvedeného rozliSenia osobnych a inych
udajov sa z tohto dévodu v konecnej verzii smernice upustilo.

Po tretie, rozsah posobnosti povodného navrhu smernice bol limitovany v pripade
poskytnutia osobnych alebo inych udajov ako protiplnenia iba na pripad, ak boli
takéto udaje aktivne poskytnuté spotrebitelom. RozliSenie aktivneho a pasivneho
poskytnutia osobnych udajov dotknutou osobou (spotrebitel'om) prevadzkovatel'ovi
(obchodnikovi) spractvajucemu tieto osobné udaje pritom Nariadenie (EU)
2016/679 nepozna. Rovnaka ochrana prislicha osobnym udajom dotknutych osob
v pripade ich aktivneho poskytnutia zo strany dotknutej osoby prevadzkovatel'ovi,
ako aj vpripade skrytého spractivania udajov, ked si dotknutd osoba ani
neuvedomuje, ze dochédza k takémuto spracuvaniu. Dosledkom ponechania tohto
rozliSovania by v praxi bolo, Zze by sa smernica nevztahovala na pripady, ked’
obchodnici vyuzivaju osobné udaje spotrebitel'ov, ktoré im tito aktivne neposkytli,
ale ku ktorym ziskali pristup inak, napr. vlastnym vyhl'adavanim a zberom udajov.!?

Napriek respektovaniu viacerych vyhrad vymedzenych vo vyjadreni European
Data Protection Supervisor viak prijaté znenie Smernice (EU) 2019/770 nad’alej
zotrvalo na potrebe rozsirit’ jej pésobnost’ aj na zmluvné vzt'ahy, ktorych predmetom
je dodanie digitalneho obsahu alebo digitalnych sluzieb, za poskytnutie ktorych
nedochadza k poskytnutiu penazného protiplnenia zo strany spotrebitela, ale
k spristupneniu jeho osobnych udajov. Vd'aka uvedenému tak nedochadza vynatiu
spotrebitel’ov, ktori pristupuju k digitdlnemu obsahu alebo k digitdlnym sluzbadm na
zaklade spristupnenia ich osobnych tdajov obchodnikovi, spod ochrany
poskytovanej predmetnou smernicou.

2. PRIENIK S PRAVNOU UPRAVOU OCHRANY OSOBNYCH UDAJOV
2.1. Rozsah pdsobnosti pravnej tipravy

Vzhl'adom na to, Ze pri uzatvarani zmliv o dodavani digitalneho obsahu alebo
digitalnych sluzieb moze dojst’ k spracuvaniu osobnych udajov dotknutych osdb, je
potrebné precizovat’ aplikovatelnli pravnu Gpravu pre takéto spractivanie. V stlade
so zavermi uvadzanymi v predchadzajicej kapitole, ¢l. 3 ods. 8 Smernice (EU)
2019/770 ustanovuje, Ze pravo Unie vztahujiice sa na ochranu osobnych tdajov
(najmi Nariadenie (EU) 2016/679 ale aj d’alsie stvisiace pravne predpisy) sa
uplatiluje na vsetky osobné udaje spracuvané v suvislosti so zmluvami o dodavani
digitalneho obsahu alebo digitalnych sluzieb. Smernicou (EU) 2019/770 tak nie je
aplikovatelnost’ nariadenia (EU) 2016/679 dotknuta. V pripade konfliktu medzi
ustanoveniami tejto smernice a pravom EU vztahujucim sa na ochranu osobnych
tidajov méa prednost’ pravo EU.

13 Pozri Romain, R. — Smit, L. The proposal for a directive on digital content: a complex relationship

with data protection law. ERA Forum, 2018. DOI 10.1007/s12027-018-0506-7. S. 165-166.
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2.2. Pravny zaklad spracivania osobnych udajov

V pripade, ak mé v suvislosti so zmluvami o dodavani digitdlneho obsahu alebo
digitalnych sluzieb dochadzat’ k spractivaniu osobnych tidajov dotknutych osob, je
potrebné urcit’ vhodny pravny zaklad opravnujuci prevadzkovatela spractivat’ takéto
osobné udaje. Pravne zaklady pre spractivanie osobnych udajov ustanovuje Cl. 6
Nariadenia (EU) 2016/679 ako aj § 13 ods. 1 zékona &. 18/2018 Z. z. o ochrane
osobnych udajov a o zmene a doplneni niektorych zakonov. Podmienky pre zdkonné
spractiivanie osobnych udajov tak nie su predmetom Upravy obsiahnutej v Smernici
(EU) 2019/770. V désledku toho je akékolvek spracovanie osobnych tdajov v
suvislosti so zmluvou, ktora patri do rozsahu pdsobnosti tejto smernice, zakonné, len
ak je v sulade s ustanoveniami Nariadenia (EU) 2016/679, pokial ide o pravny
zéklad spracovania osobnych tdajov.'*

Vo vztahu k zmluvam o dodéavani digitalneho obsahu alebo digitalnych sluzieb
bude do tivahy prichadzat’ najméi aplikacia tychto pravnych zakladov:

a) plnenie zmluvy, kedy prevadzkovatel’ (obchodnik) nebude potrebovat’ stihlas
dotknutej osoby (spotrebitel’a) na spractivanie jej osobnych udajov, ktoré su
nevyhnutné na plnenie zmluvy (napriklad spraciivanie emailovej adresy
spotrebitel'a za Ucelom dorucenia digitalneho obsahu alebo poskytnutia
digitalnej sluzby);

b) suhlas dotknutej osoby (spotrebitel’a), ktory by sa mal poskytnut’ jasnym
prejavom vole, ktory je slobodnym, konkrétnym, informovanym a
jednoznaénym vyjadrenim suhlasu dotknutej osoby so spractivanim osobnych
udajov, ktoré sa jej tykaja, a to napriklad pisomnym vyhldsenim vratane
vyhlasenia prostrednictvom elektronickych prostriedkov alebo tstnym
vyhlasenim;

c) opravnené zaujmy prevadzkovatela (obchodnika) s vynimkou pripadov,
ked’ nad tymito zaujmami prevazuju zadujmy alebo prava dotknutej osoby
vyzadujtice si ochranu osobnych tidajov.

2.3. Odvolanie suhlasu

Nariadenie (EU) 2016/679 upravuje aj pravo dotknutych osob kedykol'vek
odvolat’ svoj stuhlas so spracovanim osobnych udajov, ktoré sa ich tykaji. Pravo
odvolat’ stihlas dotknutej osoby so spracovanim osobnych tdajov mozno uplatiovat’
v plnom rozsahu aj v suvislosti so zmluvami, ktorych predmetom je dodavanie
digitalneho obsahu alebo digitalnych sluzieb, a to aj v pripade ukoncenia zmluvy
spotrebitefom. Ako totiz uvadza Recital 39 Smernice (EU) 2019/770, pravom
spotrebitel'a na ukonCenie zmluvy v stlade s touto smernicou by nemalo byt
dotknuté pravo spotrebitela odvolat” akykol'vek suhlas vyjadreny v suvislosti so
spracivanim osobnych udajov spotrebitela podla Nariadenia (EU) 2016/679.

14 Recital 38 Smernice Europskeho parlamentu a Rady (EU) 2019/770 z 20. maja 2019 o urcitych
aspektoch tykajucich sa zmliiv o dodévani digitalneho obsahu a digitalnych sluzieb. U.v. EU L 136,
22.5.2019, 5. 1-27.
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Dosledky odvolania sthlasu dotknutej osoby budi predmetom pravnej Upravy
Nariadenia (EU) 2016/679, ktoré v ¢l. 7 ods. 3 ustanovuje, e odvolanie suhlasu
nema vplyv na zdkonnost’ spracuivania osobnych udajov zalozeného na suhlase pred
jeho odvolanim. V pripade odvolania suhlasu so spracovanim osobnych udajov
spotrebitel'om bude otdzne, ¢i obchodnik bude nad’alej pokracovat v dodavani
digitalneho obsahu alebo digitalnych sluZieb spotrebitel’'ovi, a to najmai v pripade, ak
spotrebitel’ neposkytuje za takéto dodanie obchodnikovi Ziadne iné protiplnenie.

2.4. Nesilad s Nariadenim  (EU) 2016/679  predstavujuci  nesulad
s poziadavkami siladu podl’a Smernice (EU) 2019/770

Smernica (EU) 2019/770 za u¢elom ochrany spotrebitel’a ustanovuje subjektivne
(¢l. 7) a objektivne (¢l. 8) poziadavky suladu, ktoré vymedzuju vlastnosti digitalneho
obsahu alebo digitalnych sluzieb, pri splneni ktorych mozno dodany digitalny obsah
alebo digitalne sluzby povazovat’ za stladné so zmluvou (subjektivne poziadavky
suladu) alebo vSeobecne s pravnou upravou zmluv oich dodani (objektivne
poziadavky saladu). Podl'a Recitilu 48 Smernice (EU) 2019/770 bude mozné za
nesulad so subjektivnymi alebo objektivnymi poziadavkami stladu vymedzenymi
v smernici povazovat' aj pripad zisteného nestladu s poZziadavkami stanovenymi
v Nariadeni (EU) 2016/679. S ohl'adom na sti¢asnii prax postihovania poruseni prav
na ochranu osobnych tudajov zo strany Uradu na ochranu osobnych udajov
v podmienkach Slovenskej republiky pdjde najmi o pripady porusenia zakladnych
zasad spractivania osobnych udajov (predovsetkym porusenie zasady zakonnosti,
transparentnosti, ale aj zasady minimalizdcie Udajov a doby ich uchovavania).
Konkrétnym prikladom nestladu so subjektivnymi poziadavkami suladu bude
napriklad pripad, ked’ obchodnik vyslovne prevezme v zmluve zavézok stvisiaci aj
s povinnostami obchodnika vyplyvajiicimi z Nariadenia (EU) 2016/679. Na strane
druhej bude priklad nesuladu s objektivnymi poziadavkami suladu predstavovat
situacia, ked’ by nesulad s povinnostami vymedzenymi v Nariadeni (EU) 2016/679
mohol zaroven sposobit’, Ze dodavany digitalny obsah alebo digitalna sluzba nebude
vhodny na zamyslany ucel — jedna zobjektivnych poziadaviek stladu totiz
vyzaduje, aby boli digitalny obsah alebo digitalne sluzby vhodné na ucely, na ktoré
sa digitalny obsah alebo digitalna sluzba rovnakého druhu bezne pouzivaju. Podl'a
citovaného Recitalu 48 by iSlo napriklad o pripad, ked’ obchodnik so softvérom na
Sifrovanie udajov nevykona vhodné opatrenia, ako sa vyzaduje v Nariadeni (EU)
2016/679, aby sa zabezpecilo, ze sa neoprdvnenym prijemcom neumozni pristup k
$pecificky navrhnutym osobnym udajom, a tym sa Sifrovaci softvér stane
nespdsobilym na zamyslany ucel, ktorym je bezpeCny prenos tdajov zo strany
spotrebitel'a zamy3§lanému prijemcovi. Dal$im prikladom objektivnej poziadavky na
sulad je povinnost’ zabezpecit’ také vlastnosti digitalneho obsahu alebo digitalnych
sluzieb, ktoré st bezné pre digitalny obsah alebo digitalne sluzby rovnakého druhu,
a ktoré moze spotrebitel odovodnene ocakavat. PoruSenie tejto poziadavky by
nastalo napriklad v pripade, ak by obchodnik so Ziadost'ou o online nakup neprijal
opatrenia stanovené v Nariadeni (EU) 2016/679 tykajuce sa bezpe&nosti spracovania
osobnych udajov spotrebitel'a a v dosledku toho by bola informéacia o kreditnej karte
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spotrebitela vystavend Skodlivému softvéru alebo sledovaciemu programu
(spyware). V tomto pripade spotrebitel’ odévodnene ocakava, ze ziadost tohto druhu
by za normalnych okolnosti mala disponovat prvkami, ktoré by branili
zverejnovaniu udajov o platbe, ¢o by v danom pripade nebolo zabezpecené.

V pripade, kedy je nesulad so subjektivnymi alebo objektivnymi poziadavkami
stuladu vymedzenymi v Smernici (EU) 2019/770 dany nesuladom s Nariadenim
(EU) 2016/679, je spotrebitel' opravneny vyuzit' prostriedky népravy stanovené
vieobecne v Smernici (EU) 2019/770 pre pripad nestiladu s vynimkou pripadov, ked’
je uz zmluva neplatna alebo napadnutel'nd podl'a vntlitrostatneho prava.

3. ROZHODOVACIA CINNOST URADU NA OCHRANU OSOBNYCH
UDAJOV SLOVENSKEJ REPUBLIKY

Pri skiimani rozhodovacej &innosti Uradu na ochranu osobnych tidajov SR (d’alej
len ,,Grad“) mozno v suvislosti s problematikou zmliuv o dodavani digitdlneho
obsahu alebo digitalnych sluzieb poukazat najmd na rozhodnutia tykajiuce sa
vyuzitia jedného =z pravnych zakladov opravijicich prevadzkovatelov na
spracuvanie osobnych udajov dotknutych 0s6b — suhlasu. Uvedené je ddlezité najma
v kontexte popisovanych obchodnych modelov, pri ktorych spotrebitelia poskytuju
obchodnikom, ktori im dodavaju digitilny obsah alebo digitalne sluzby, svoje
osobné Udaje namiesto pefiazného protiplnenia, ked’ze prave v tychto pripadoch
byva spravidla sucastou takejto obchodnej transakcie poskytnutie sthlasu
spotrebitel’a ako dotknutej osoby obchodnikovi, ktory je v kontexte pravnej upravy
Nariadenia (EU) 2016/679 prevadzkovatel'om.

Prvym rozhodnutim, ktoré mozno v tejto stvislosti spomentt, je rozhodnutie
tradu &. 00704/2020-Os-1'5 vo veci prevadzkovatel'a — spolo¢nosti Internet Mall
Slovakia, s.r.o., ktorej predmetom ¢innosti je prevadzka internetového obchodu
mall.sk. Pri internetovom predaji tovaru touto spolo¢nostou dochadza k spractivaniu
osobnych udajov roznych kategorii dotknutych osob, a to nielen osob, ktoré si tovar
prostrednictvom internetovej stranky prevadzkovanej prevadzkovatel'om zakupia,
ale aj tzv. neregistrovanych zakaznikov, ktorymi sa rozumeji dotknuté osoby bez
predchadzajuceho zmluvného vztahu s prevadzkovatelom, ktorych tudaje st
spractivané na zaklade udelené¢ho suhlasu primarne na ucely zasielania informacii
o novinkach, akciovych ponukach, zl'avach a cenovych akciach prevadzkovatela.
Ako nesuladny s pravnou upravou udelenia suhlasu so spracovanim osobnych
udajov bol identifikovany prevadzkovatel'om pouzivany spdsob udelovania suhlasu
so spracovanim udajov v pripade vytvorenia objedndvky zo strany neregistrovanych
zakaznikov. Tento proces totiz zahinal vopred oznacené policko prezumujuce
udelenie sthlasu dotknutej osoby so zasielanim informacii o novinkach, zl'avach
a cenovych akciach. Napriek tomu, Ze samotné Nariadenie (EU) 2016/679 umozituje
udelenie stihlasu na zaklade oznacenia policka pri navsteve internetového webového
sidla, zudelenia suhlasu musi byt zrejmé, ze dotknutd osoba skuto¢ne suhlasi
s navrhovanym spractivanim jej osobnych udajov. Uvedené je dané v pripade, ak

15 Rozhodnutie Uradu na ochranu osobnych tdajov Slovenskej republiky z 1.6.2020, &islo
00704/2020-Os-1.

31



dotknuta osoba udelila sthlas svojim aktivnym konanim. Pasivne konanie
spocivajuce napriklad vo vopred oznacenych polickach alebo v necinnosti dotknutej
osoby nemozno v tejto suvislosti povazovat’ za platné udelenie suhlasu, ked’Ze stihlas
nemozno podl'a platnej pravnej Upravy prezumovat (nahradenie tzv. opt-out principu
principom opt-in). Ako v tejto stvislosti uvadza trad, ,,z konania dotknutej osoby
musi byt' zrejmé, zZe poskytla suhlas s konkrétnym spracovanim jej udajov. V online
prostredi to znamena, Ze vyuzitie predvolenej moznosti (vopred oznacené policko so
suhlasom, ktoré musi dotknutd osoba odznacit, ked chce spraciuvanie osobnych
udajov zmenit alebo odmietnut), nepredstavuje jednoznacny suhlas.“' Z dovodu
tohto zistenia urad v predmetnej veci konstatoval, ze prevadzkovatel’ nepreukazal,
7e dotknuté osoby svojim aktivnym prejavom voéle vyjadruju suhlas so spracovanim
ich osobnych tdajov na vyssie vymedzené reklamné ucely, ¢im konal v rozpore s ¢l.
7 vnadviznosti na ¢l. 4 ods. 1 Nariadenia (EU) 2016/679. Uvedené konanie
prevadzkovatel’a bolo sic¢asne vyhodnotené zo strany uradu ako netransparentné
vzhl'adom na to, Ze prevadzkovatel’ neposkytol dotknutym osobam informacie, na
zaklade ktorych by im bolo jasné, Ze sa ziskavaju, pouzivaji alebo inak spractivaju
ich osobné udaje, ktoré sa ich tykaju, ako aj informacie o tom, v akom rozsahu sa
tieto udaje spractvaju. S prihliadnutim na vysSie uvedené okolnosti urad ulozil
prevadzkovatel'ovi pokutu vo vyske 2.500,- Eur.

Dal$im rozhodnutim, ktoré mozno v tejto suvislosti spomeniit, je rozhodnutie
tradu ¢. 00006/2021-0s-2'7 vo veci prevadzkovatel'a — spolo¢nosti Bat’a Slovensko,
a.s.. V predmetnom rozhodnuti Urad obdobne sankcionoval prevadzkovatela
z dovodu porusenia pravnej Upravy tykajicej sa sposobu udelovania sthlasu so
spracovanim osobnych udajov. Konkrétne prevadzkovatel porusil zasadu
zédkonnosti podla &l. 5 ods. 1 pism. a) Nariadenia (EU) 2016/679 tym, Ze pouZival
registracny formuldr na registraciu dotknutej osoby ako Clena tzv. Bata klubu,
v ktorom dotknuta osoba vyjadruje jedinym svojim sihlasom suhlas so spracovanim
svojich osobnych tudajov nielen na ucel vymedzeny vo formulari (marketing
a komunikacia), ale aj na dalSie ucely, ktoré su vymedzené v inom internom
dokumente prevadzkovatela (dokument s nazvom ,,Zasady spracovania osobnych
udajov*). Uvedené pritom nemozno povazovat za slobodne poskytnuty sthlas
dotknutej osoby, ked'ze takymto konanim ziskava prevadzkovatel kumulativny
suhlas, ktory zahfnia suhlas so spracivanim osobnych idajov dotknutej osoby na
viaceré samostatné Ucely, ku ktorym by mal byt poskytnuty samostatny sthlas
dotknutej osoby. Urad v tejto suvislosti udelil prevadzkovatel'ovi pokutu vo vyske
2.900,- Eur ako aj povinnost’ upravit znenia sthlasov dotknutych osob pri ich
registracii do Bat'a klubu v sulade so zisadou zdkonnosti tak, aby vyjadrenim
suhlasu dotknutej osoby sucasne nedochédzalo aj k udeleniu suhlasu na dalSie
odlisné ucely nedefinované priamo v pouzivanom registracnom formulari.

16 Tbidem.
17" Rozhodnutie Uradu na ochranu osobnych tdajov Slovenskej republiky z 4.1.2021, &slo
00006/2021-0Os-2.
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ZAVER

Predmetom predkladaného prispevku bolo posudenie existujucich prienikov
medzi pravnou upravou zmluv o dodavani digitdlneho obsahu alebo digitadlnych
sluzieb obsiahnutou v Smernici (EU) 2019/770 a regulaciou ochrany osobnych
tidajov v Nariadeni (EU) 2016/679. Prispevok poukazal na viaceré prepojenia tychto
pravnych Uprav, ato najmid v suvislosti snovymi obchodnymi modelmi
vyuzivajlicimi osobné udaje dotknutych osob ako aktiva vyuziteI'né pri obchodovani
s tretimi osobami, ktorych predmetom je najmi zverejiovanie reklam tretich osob,
ktoré zefektivituje prave vyuzitie osobnych udajov pouzivatel'ov vyuZzivajlcich tieto
sluzby spravidla bez poskytnutia inej formy protiplnenia nez st ich osobné udaje.
Napriek skutocnosti, ze slovensky zakonodarca doposial’ netransponoval Smernicu
(EU) 2019/770 do vnutrostatneho pravneho poriadku, bude pri jej transpozicii
nevyhnutné prihliadnut’ na uvadzané aspekty pravnej Upravy ochrany osobnych
udajov. Zohladnit pritom bude potrebné nielen aplikovatelni pravnu Upravu
ochrany osobnych tidajov, ale aj rozhodovaciu prax prislusnych organov konajucich
o poruSeniach prava na ochranu osobnych udajov, najmi Uradu na ochranu
osobnych udajov SR, napriklad vo vzt'ahu k posudzovaniu platnosti suhlasu so
spracovanim osobnych tudajov. Prave sthlas bude v kontexte poskytovania
digitalnych tovarov, ale najma digitalnych sluzieb, ¢asto predstavovat’ pravny zaklad
spractivania osobnych tidajov v konkrétnom pripade. Zaujimavou otdzkou bude tiez
sposob, akym sa zakonodarca vysporiada v legislative s moZznostou zaloZenia
porusenia subjektivnych alebo objektivnych poziadaviek stladu v ramci zmliv
o dodavani digitalneho obsahu alebo digitalnych sluzieb v dosledku zistenia
porusenia pravnej upravy ochrany osobnych tdajov.
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Vziajomné zmluvné zastupenie medzi ¢lenmi Statutarneho organu
(R 10/2023)

Mutual contractual representation between members of the statutory
body (R 10/2023)

Abstrakt

Predkladany prispevok sa zaoberd otdizkou a kritériami pripustnosti zmluvného
zastupenia v situacii, kedy je sposob konania zakladatelskym aktom (resp.
stanovami) obchodnej spolocnosti upraveny tak, ze v jej mene st opravneni a povinni
konat spolocne vzdy najmenej dvaja clenovia kolektivneho Statutdrneho organu a
zaroven dochadza k tomu, Ze jeden z tychto clenov udelil plni moc na svoje
zastupovanie druhému clenovi Statutdrneho orgdanu. Uvedeny problém analyzujeme
aj v kontexte nedavnej judikatiry Najvyssieho sudu SR (R 10/2023).

Klucové slova: obchodna spolocnost, kolektivny Statutarny organ, pravidlo Styroch
oci, zastupenie, R 10/2023.

Abstract
The present paper deals with the question and criteria of admissibility of contractual
representation in the situation when the manner of acting is regulated by the
constituent act (or articles of association) of a commercial company in such a way
that at least two members of the collective statutory body are always authorised and
obliged to act jointly on behalf of the company and at the same time there is a
situation when one of these members has granted a power of attorney for his
representation to the other member of the statutory body. We also analyse the above

problem in the context of the recent case law of the Supreme Court of the Slovak
Republic (R 10/2023).

Key words: trading company, collective statutory body, the four-eyes principle,
representation, R 10/2023.
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UVOD

Zjednocovaci senat Obchodnopravneho kolégia najvysSieho sidu sa na svojom
jarnom kolégiu (2023) zaoberal navrhom pravnej vety reagujucej na situaciu, kedy
je spOsob konania kolektivneho Statutarneho organu (predstavenstva) akciovej
spolocnosti v sulade s § 191 ods. 1 Obchodného zdkonnika (d’alej aj ,,OBZ*)
stanovami upraveny tak, ze v mene spolo¢nosti si opravneni a povinni konat
spolo¢ne vzdy najmenej dvaja Clenovia predstavenstva a zaroven dochadza k tomu,
ze jeden z tychto ¢lenov udelil inému ¢lenovi plnomocenstvo na svoje zastupovanie.

Judikat R 10/2023 (uznesenie NS SR sp. zn. 40bdo/114/2020 zo dia 14.12.2021)
sa vramci naznaCenej otazky zaoberd vymedzenim rozsahu oprévnenia
splnomocnenca (zastupcu) vykonavat pravne ukony v mene splnomocnitela
(zastapeného) podla § 31 Obcianskeho zakonnika (d’alej len ,,OZ). Hoci sa
povodny navrh pravnej vety dotykal postdenia pripustnosti generalneho
a individualneho splnomocnenia,”> jej findlna podoba publikovand v Zbierke
stanovisk Najvyssieho sudu a rozhodnuti sidov Slovenskej republiky bola rozsirena
aj o stanovisko k pripustnosti $pecidlneho plnomocenstva.?

Predmetny judikat ma zaroven rozSireny vyznam, kedZe spolo¢né konanie
viacerych ¢lenov Statutarneho organu, resp. ich vzajomné zastupenie, prichadzajua do
uvahy nielen v akciovej spolo¢nosti, ale obdobne tiez vo vSetkych ostatnych
pravnych formach obchodnych spolocnosti (porov. § 85 OBZ pre verejnu obchodnu
spolocnost’, § 101 ods. 1 OBZ pre komanditnt spolo¢nost, § 133 ods. 1 OBZ pre
spolocnost’ s rucenim obmedzenym a § 220zc ods. 1 OBZ pre jednoduchu
spolo¢nost’ na akcie), a tiez v druzstve (porov. § 243 ods. 3 OBZ).

V predkladanom prispevku analyzujeme a systematizujeme zavery judikatu R
10/2023 z pohladu ich suladu s doterajSou judikaturou a doktrinou tykajicich sa
zmluvného zastipenia a konania Statutarnych organov obchodnych spolo¢nosti. Vo
svetle tychto zaverov zaroven venujeme osobitni pozornost’ problematike a
kritéridm posudzovania miery ur¢itosti udeleného plnomocenstva.

1. SPOSOB KONANIA STATUTARNEHO ORGANU - PRAVIDLO
STYROCH OCfi

Uréenie sposobu konania prichadza do uvahy v pripade plurality ¢lenov
Statutarneho organu, teda tak u kolektivneho Statutdrneho organu, ako aj v situdcii,

Podl'a povodného navrhu pravnej vety: ,, Ak stanovy spolocnosti urcujii, ze v mene spolocnosti
musia konat spolocne najmenej dvaja clenovia predstavenstva, clen predstavenstva moze udelit
individudlnu plnui moc na konkrétny prdavny ukon inému clenovi predstavenstva. Je vsak
nepripustné, aby pri takomto spésobe konania v mene spolocnosti ¢lenovia predstavenstva udelili
generdlnu plni moc len jednému z nich. *

Podl’a finalnej verzie pravnej vety: ,,Ak stanovy spolocnosti urcuju, ze v mene spolocnosti musia
konat spolocne najmenej dvaja clenovia predstavenstva, clen predstavenstva moze udelit
individualnu plnu moc na konkrétny pravny ukon inému clenovi predstavenstva. Je vsak
nepripustné, aby pri takomto sposobe konania v mene spolocnosti ¢lenovia predstavenstva udelili
len jednému z nich generalnu (vSeobecnii) plnii moc alebo plnii moc, rozsah ktorej je vymedzeny
iba druhom pravnych ukonov.
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kedy ma spoloc¢nost’ viacero individualnych Statutdrnych organov, ako je tomu
napriklad v pripade viacerych konatel'ov spoloc¢nosti s ru¢enim obmedzenym, ktori
viak nepredstavuju skutoény kolektivny organ.* Spdsob konania potom stanovuje,
¢i je clen takéhoto Statutarneho organu opravneny konat v mene obchodnej
spolo¢nosti sam alebo ¢i maji konat’ viaceri ¢lenovia spoloéne.’ Posudzuje sa teda,
kol’ko ¢lenov Statutarneho orgdnu musi spoluposobit’ pri robeni pravneho tkonu tak,
aby zavizoval obchodnu spolo¢nost’ ako pravnicka osobu.® Mozno zaroven dodat’,
ze stanovend kolektivna sucinnost’ sa vyzaduje iba pri aktivnom, a nie pasivnom
pravnom konani (napr. pri doru¢eni pisomnosti, ¢i pri plateni).’

Vychodiskova zdkonna Uprava konania v mene spolocnosti je zaloZzend na
samostatnom konani ¢&lenov Statutdrneho organu.® Urdenie sposobu konania
Statutarneho organu odlisne od dispozitivnych pravidiel Obchodného zakonnika
zakon zveruje spolo¢nikom (akcionarom), ktori tito otdzku moézu upravit v
prislusnom zakladatel'skom akte, prip. stanovach spolo¢nosti.® Tymto spdsobom je
mozné nastavit’ taky sposob konania v mene spolo¢nosti, ktory ¢o najviac reflektuje
poziadavky spolo¢nikov.!® Spolo¢nici teda vyjadruji svoju volu, aby v mene
spolo¢nosti nekonal len niektory z ¢lenov Statutdrneho organu samostatne, ¢im sa v
praxi sleduje najmi zabezpeCenie zvysSenej kontroly a spolocnej zodpovednosti
spolo¢ne konajucich ¢lenov S§tatutarneho organu atym aj minimalizacia rizika
zneuzitia konatel'ského opravnenia.

4 K tomu bliz§ie napr. FRINDRICH, J. akol. [Komentar k § 133]. In OVECKOVA, 0. a kol.
Obchodny zakonnik: velky komentdr. Zvizok I (§1 az 260). 2. vyd. Bratislava : Wolters Kluwer,
2022. Dostupné v Systéme ASPI: ASPI ID KO513 b1991SK; porovnaj tiez napr. rozsudok NS
CR sp. zn. 27 Cdo 4593/2017 zo dita 23.07.2019 (bod 25.): ,, Pravnickd osoba si tvori orgdny bud’
o jednom clenu (a pak jde o individualni organ), anebo o vice ¢lenech (a pak jde o organ kolektivni)
[s 152 odst. 1 0. z.]. Z toho také vychazi § 164 odst. 2 véta prvni o. z., podle néhoz je-li piisobnost
statutarntho organu svérena vice osobam, tvori kolektivni statutarni organ. Z uvedeného pravidla
upravuji vyjimku napr. § 44 odst. 5 a § 194 odst. 1 zdkona ¢ 90/2012 Sb., o obchodnich
spolecnostech a druzstvech (zakon o obchodnich korporacich) [ddle jen ,,z. o. k.“], z nichz plyne,
Ze ma-li spolecnost s rucenim omezenym vice jednatelii, predstavuje kazdy z nich individualni
statutdarni organ (neurci-li spolecenska smlouva, ze vice jednatelii tvori kolektivni organ — § 44
odst. 5a§ 194 odst. 2z. 0. k).

5 OVECKOVA, 0. a kol. Obchodné pravo 2. Obchodné spolocnosti a druzstvo. Bratislava : Wolters
Kluwer, 2020, s. 255.

6 CSACH, K. [Komentar k § 13]. In OVECKOVA a kol. 2022, op cit.

7 ROUCEK, F. Cesko-slovenské pravo obchodni. II. ¢dst zvidsti A (Pravo kupecké a obchodové).
Praha: V. Linhart, 1939, s. 39. Citované podl'a: EICHLEROVA, K. Zastopeni podnikatele. Praha:
Wolters Kluwer, 2022, s. 345.

8 OVECKOVA a kol. 2020, op. cit., s. 255.

9 Porovnaj uznesenie Ustavného sidu SR sp. zn. I. US 114/2014 zo dia 19.03.2014: , Pocet
konatelov kazdej spolocnosti s rucenim obmedzenym, ako aj sposob ich konania v mene spolocnosti
urcuju vyhradne spolocnici v spolocenskej zmluve, resp. spolocnik v zakladatel'skej listine.
Bezvynimocné spolocné konanie vsetkych konatelov, resp. samostatné konanie kazdého z konatelov
ustanovené zakladatelskou listinou stazovatela je teda prejavom suverénnej a slobodnej vile
spolocnika stazovatela, aby konatelia, resp. konatel pri pravnych iikonoch, ktorymi zavizuju
spolocnost, konali prave tak, ako to spolocnik vyjadril v zakladatelskej listine. **

10 FILIP, V., LASAK, J. [Komentar k § 435]. In LASAK, J. a kol. Zakon o obchodnich korporacich.
Komentatr (§ 1 — 786). Praha : Wolters Kluwer, 2014. ISBN 978-80-747-8537-5. Dostupné v
Systéme ASPI: ASPI ID KO90 2012CZ.

37



Obvyklym spdsobom upravy sposobu konania je zavedenie tzv. ,,pravidla Styroch
(a viacerych) o¢i“, teda urcenie, Ze na konanie v mene spolo¢nosti (t. j. na prejavenie
jej vole) je vzdy potrebna vzajomna sucinnost’ dvoch alebo viacerych (pripadne aj
vSetkych) jednotlivych Clenov Statutirneho organu, ato vtakom pocte a takej
kombinacii (aj menovito uréenych ¢lenov), ako stanovi spolocenska zmluva alebo
stanovy.!'! Takéto konanie Statutdrneho organu predstavuje spdsob, akym pravnicka
osoba navonok vystupuje, a je ucinné voci tretim osobam. Ak by teda v naznacenej
situacii konal Clen Statutdrneho organu samostatne, pravny ukon by obchodni
spolo¢nost’ nezavizoval.'?

O osobitny model ur¢enia spdsobu konania Statutarneho orgdnu ide vtedy, ak jeho
uprava predpokladd, Ze menom spoloc¢nosti moze konat’ aj jediny ¢len Statutarneho
organu, ktory je na to Statutdrnym orgdnom povereny. V takom pripade teda o
povereni rozhoduje priamo Statutarny organ, pricom dokladom opraviujicim konat’
v mene spolo¢nosti je v takom pripade spravidla zapisnica z jeho zasadnutia, na
ktorom bol prislusnych ¢len Statutiarneho organu na konanie spolo¢nost’ povereny. '
Vo vztahu k d’alSej analyze je potrebné uviest’, Ze v danom pripade sa opravnenie
samostatného ¢lena konat’ za Statutarny organ, resp. v mene obchodnej spoloc¢nosti,
nezaklada na udelenom plnomocenstve. Zakladom jeho opravnenia totiz nie je ikon
jednotlivého ¢lena Statutarneho organu, ani obchodnej spolocnosti, ale uznesenie
Statutarneho organu. Ani vo vztahu k tretim osobam potom legitimaciou nie je

plnomocenstvo, ale zapisnica o tomto rozhodnuti.'

2. ZMLUVNE ZASTUPENIE V KONTEXTE KONANIA STATUTARNEHO
ORGANU OBCHODNEJ SPOLOCNOSTI

V praxi mozno v suvislosti s inStititom zmluvného zastipenia a konanim
Statutarneho organu vSeobecne pozorovat’ viaceré situdcie, z ktorych viaceré su
problematické. V zaujme prehl'adnosti d’alSej analyzy povazujeme za vhodné tieto
pripady systematizovat’.

2.1. Plnomocenstvo na vykon funkcie ¢lena Statutarneho organu

Prvli skupinu pripadov predstavuji situacie, kedy clen Statutdrneho organu
udel'uje plnomocenstvo inej osobe (¢i uz inému ¢lenovi toho istého Statutarneho
organu alebo 3. osobe) na na pdsobenie ako ¢lena organu obchodnej spolo¢nosti, t.
j. aby ho splnomocnenec zastupoval pri vykone jeho funkcie Statutarneho organu.
V tomto pripade teda ako splnomocnitel’ vystupuje samotny ¢len Statutdrneho organu
(nie obchodné spolocnost’), pricom zastupca by mal nahradzat’ ukony tohto ¢lena

11" Porovnaj FRINDRICH a kol., op. cit.

12 CSACH, op. cit.

13 Porovnaj FILIP, LASAK, op. cit.; porovnaj tieZ rozsudok NS CR sp. zn. 29 Odo 1082/2005 zo diia
24.04.2007 (R 17/2008) alebo uznesenie NS CR sp. zn. 29 Cdo 5183/2015 zo diia 30.05.2017.
CECH, P. Spole&né jednani jménem obchodni spoleénosti. In Préavni radce, 2008, &. 8. Citované
podla: DEAK, M. Zastiipenie podnikatela v obchodnych vztahoch [Kapitola II. Pohl'ad de lege
lata. 4. Zastupenie v Obchodnom zakonnik. 4.2 Osobné konanie podnikatel’a pravnickej osoby
Statutarnym organom]. Bratislava: C. H. Beck. 2016. Dostupné na: https://www.beck-online.sk/.
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Statutdrneho organu pri vykone jeho pdsobnosti.'S Ugelom takéhoto plnomocenstva
teda nie je zastlpenie pri pravnom ukone vykonavanom navonok, ale prenos
vnutorného konatel'ského opravnenia, v dosledku ktorého by mal splnomocnenec
zastupovat’ Statutarny organ, ako fyzickll osobu — principala, pri vykonavani jeho
pOsobnosti, ato vratane obchodného vedenia spolocnosti,'® resp. prijimania
rozhodnuti $tatutarneho organu a tvorby vole obchodnej spolo¢nosti.!”

Predstavitelia doktriny zhodne povazuji takéto plnomocenstvo za neplatné.
Vychadzaji pritom z § 66 ods. 6 OBZ, z ktorého sa odvodzuje osobna povaha
zavizku na vykon funkcie Statutdrneho organu, ktory nie je prenosny na int osobu.'®
Nie je pritom rozhodujuce, ¢i bolo takéto plnomocenstvo udelené inému Elenovi
Statutarneho organu alebo tretej osobe.”

Ako vSak upozornuje Csach, sidna prax sa k naCrtnutej otazke stavia menej
jednoznacne. Tuto vetvu judikatiry vSak, vzhladom na poziadavku osobného
vykonu funkcie, neodportca nasledovat’.?

2.2. Plnomocenstvo udelené obchodnou spolo¢nost’ou tretej osobe

O druht situaciu ide vtedy, ked’ samotna obchodné spolo¢nost’ (ako pravnicka
osoba, podnikatel’) prostrednictvom konania svojho Statutdrneho organu udeli
plnomocenstvo tretej osobe, teda osobe odlisnej od osoby Statutarneho orgéanu, resp.
jeho ¢lena. Odlisne od predchadzajuce;j situdcie tu teda ako splnomocnitel’ vystupuje
samotna obchodna spolocnost, nie Clen jej Statutdrneho orgénu. Tretia osoba

15 CSACH, op. cit.

Porovnaj VITEK, J. Odpovédnost statutdrnich orgdnii obchodnich spolecnosti. Praha : Wolters

Kluwer, 2012, s. 229, 230. Citované podl'a: DEAK, op. cit.

17 DEAK, op. cit.

Porovnaj DEAK, op. cit.; podobne aj CSACH, op. cit.; podobne tiez Strapa¢ vyjadruje nazor, Ze

nie je mozné, aby sa ¢len predstavenstva nechal zastupit napriklad pri zasadani predstavenstva inou

osobou, pretoze ide o vykon jeho funkcie, na ktort bol riadne zvoleny, a nejde o pravny tikon (napr.
uzavretie zmluvy, rokovanie s investormi, obchodnymi partnermi a pod.), na ktory sa moze nechat’

zastupit' v zmysle ustanoveni Obcianskeho zakonnika. Podla autora je uvedené v sulade s

ustanoveniami o mandatnej zmluve, podl'a ktorej je mandatar povinny zariadit’ zaleZitosti osobne,

z ¢oho odvodzuje, ze posobnost’ ¢lenov predstavenstva dovnutra spolocnosti nemozno preniest’ na

iné osoby, ale naopak smerom navonok ju mozno preniest’ aj na iné subjekty. K tomu pozri

STRAPAC, P. Povinnost’ osobného vykonu funkcie ¢lena predstavenstva akciovej spoloénosti. In

Zo sudnej praxe. Dostupné na: https://www.legalis.sk/sk/casopis/zo-sudnej-praxe/povinnost-

osobneho-vykonu-funkcie-clena-predstavenstva-akciovej-spolocnosti.m-314.html; osobnt povahu

zévizku na vykon funkcie opakovane konstatoval aj Sesky najvyssi sad (napr. rozsudok NS CR sp.
zn. 32 Cdo 118/2007 zo dita 27.11.2007, rozsudok NS CR sp. zn. 29 Cdo 4566/2009 zo dia

16.11.2010 alebo rozsudok NS CR sp. zn. 21 Cdo 1183/2013 zo dita 26.02.2014).

19 DEAK, op. cit.; podobne aj CSACH, op. cit.

20 Autor tu poukazuje najmi na rozsudok NS SR sp. zn. 5 Obo 93/2009 zo dita 30.03.2011, v ktorom
sud, vo vztahu k splnomocneniu, ktorym ¢len predstavenstva splnomocnil tretiu osobu, aby ho
zastupovala ako Clena predstavenstva (teda nie ako zastupca spolocnosti), uviedol: ,,[...] clen
predstavenstva moze splnomocnit’ na konanie inii osobu na tkony suvisiace s cinnostou clena
predstavenstva. Obchodny zakonnik takéto splnomocnenie nevylucuje. Stanovy spolocnosti mozu
takéto konanie obmedzit, pripadne vylucit, ¢o v danom pripade nebolo preukdzané.” Podobne aj
vrozsudku NS SR sp. zn. 5 Obdo 38/2018 zo dna 29.01.2019 najvyssi sud pripustil, aby
komplementar (v danom pripade pravnicka osoba) splnomocnil tretiu osobu na vsetky ukony
suvisiace s ¢innost'ou komplementara. K tomu pozri CSACH, op. cit.
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vystupuje v postaveni klasického zmluvného zastupcu obchodnej spolo¢nosti. Preto
plati, Ze ak bude predmetné plnomocenstvo udelené spésobom vymedzenym pre
konanie $tatutdrneho organu v mene spoloénosti a ak bude spifiat zakonom
stanovené predpoklady, je ho potrebné povazovat’ za platné a u¢inné.2"»

Mozno poukazat, Ze ani uvedeny zaver nebol v judikatiire nasich sudov celkom
jednozna¢ny. Ustavny sud totiz v naznaGenej situacii spochybnil pripustnost’
udelenia generalneho plnomocenstva, ked’ze nim malo dochadzat' k obchadzaniu
opravneni $tatutdrnych organov.? V pravnej doktrine bol takyto zaver kritizovany,
pricom ako zakladny argument sa uvadza absencia zasadného dovodu, ktory by
pravnickej osobe (obchodnej spolocnosti) zakazoval udelit’ generdlnu plni moc,
zatial' ¢o fyzickd osoba by takito plni moc udelit mohla.?* Ustavny sud viak
nasledne svoj vyklad korigoval a takéto vSeobecné plnomocenstvo pripustil aj
najvyssi sad.?

2l HORACEK, T. in POKORNA, J. akol. Obchodni zdkonik. Komentdr. I. dil. Praha : Wolters
Kluwer, 2009, s. 68; podobne aj SVARC, Z. a kol. Zdklady obchodniho prava. 2. vyd. Plzen : Ales
Cengk, 2009, s. 91. Obe diela citované podla DEAK, op. cit.
Udelenie generalneho plnomocenstva obchodnou spolo¢nostou tretej osobe pripustil aj ¢esky
najvyssi sud, priCom zaroven upozornil na potrebu skimat’ znenie plnomocenstva s ohl'adom na
rozliSenie sposobu vymedzenia jeho vSeobecného rozsahu od nepripustného prenosu (vnatorného)
konatel'ského opravnenia: ,, Hovori-li plnd moc o zastupovani spolecnosti, nelze to — v souladu s
ustanovenim § 31 odst. 1 ob¢. zdak. — chapat jinak nez, Ze je zastupce (zmocnénec) zmocnén cinit za
spolecnost pravni tikony, t. jednat za ni ve vztahu ke tretim osobdam. Pokud pak se v plné moci
stanovi, Ze zmocnénec miize zastupovat spolecnost ve vsech vécech, ¢imz se rozumi v plném rozsahu
opravneni jednatele, plyne z toho, ze rozsah zmocnéncova opravnéni ve smyslu § 31 odst. 1 obc.
zak. je vymezen tak, Ze miize za spolecnost Cinit vSechny pravni ikony, které miize cinit jednatel
spolecnosti — jde tedy o tzv. generdlni plnou moc. Pro zavér, ktery ucinil odvolaci soud, Ze tim
dochazi k preneseni funkce jednatele, takze by zmocnénec mohl svolavat podle ustanoveni § 128
obch. zak. valnou hromadu a dokonce by byl opravnén podat soudu navrh na vysloveni neplatnosti
usneseni valné hromady podle ustanoveni § 131 obch. zdk. neni Zadného opodstatneni.* K tomu
pozri rozsudok NS CR sp. zn. 29 Odo 1061/2004 zo dita 29.11.2005.
2 K tomu pozri uznesenie Ustavného sudu SR sp. zn. IIL. US 353/2012 zo dita 01.08.2012, podla
ktorého: ,,[...] ak by sa predmetné splnomocnenie malo interpretovat tak, Ze je udelené
spolocnostou a v rozsahu oprdvnenia robit pravne tikony spolocnosti vo vSetkych veciach, ustavny
sud povazuje za potrebné ako obiter dictum vyslovit' ndzor, ze by islo o pravny iikon absolitne
neplatny podla (§ 39 Obcianskeho zdkonnika), pretoze zo zdkona (§ 20 ods. 1 Obcianskeho
zakonnika) patri tento rozsah pravomoci vylucne iba konatelom.
Podrobnejsie k tomu pozri BROSTL, A. ml. Neplatnost’ plnomocenstiev udel'ovanych pravnickymi
osobami. In Suikromné prdvo, 2019, €. 1. Dostupné na: https://www.legalis.sk/sk/
casopis/sukromne-pravo/neplatnost-plnomocenstiev-udelovanych-pravnickymi-osobami.m-
12.html.; podobne aj CSACH, op. cit.
25 CSACH, op. cit. Autor poukazuje na nalez Ustavného siidu SR sp. zn. I. US 191/2019 zo diia
29.11.2019 (pozri infra note 32) a uznesenie NS SR sp. zn. 5 Obdo 57/2019 zo dna 22.10.2019,
v ktorom najvyssi sud uviedol (bod 26., resp. 27): ,, Opravnenie udelit plnomocenstvo pravnickou
osobou teda Obciansky zakonnik vyslovene predpoklada a pripusta. Na osobu splnomocnitela
zakon nekladie osobitné poziadavky okrem toho, Ze splnomocnitel’ musi byt nevyhnutne spésobily
na pravny uikon, ktory ma v jeho zastupeni splnomocnenec vykonat. Nie je rozhodujuce, ¢i je osobou
splnomocnitela fyzicka alebo pravnicka osoba, a preto je plnomocenstvo opravnend udelit nielen
fyzicka, ale aj pravnickda osoba. Z hladiska rozsahu plnomocenstva je potrebné poukazat na
ustanovenie § 31 ods. 4 veta druha OZ, ktoré upravuje moznost udelenia plnomocenstva na viacero
ttkonov, ktoré (okrem podmienky pisomnej formy) neurcuje Ziadne pravidlo obmedzujice pocet
alebo povahu ukonov, ktoré mozu byt predmetom plnomocenstva. Rozsah udelovaného
plnomocenstva je tak vylucne na voli splnomocnitela. [ ...] Tvrdenie odvolacieho sudu, ze pravnicka
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2.3. Plnomocenstvo udelené obchodnou spolo¢nostou jednému z ¢lenov
Statutarneho organu

Treti okruh pripadov predstavuju situacie, pri ktorych hrozi riziko obchadzania
pravidla Styroch oc¢i. V postaveni splnomocnitel'a (zastipeného) tu opiat’ figuruje
obchodna spolocnost’ (teda nie je jednotlivy €len Statutdrneho organu), avsak, v jej
mene spolocne (t. j. v silade s predpisanym spdsobom konania) konaju dvaja (prip.
viaceri) Clenovia Statutdrneho organu, ktori udel'uji plnomocenstvo na samostatné
zastupovanie spolo¢nosti niektorému z nich.

Vo vztahu k reSpektovaniu pravidla Styroch o¢i je na tomto mieste relevantny
nazor, ktory poukazuje na to, ze jeho tcelom je snaha o dodrzanie pravidiel pre
tvorbu a prejavovanie vole obchodnej spolocnosti. Preto je logické, Ze toto pravidlo
nepdsobi absolttne.?® Z pohl'adu pripustnosti naznaeného plnomocenstva je preto
potrebné skiimat’ jeho rozsah.

V sulade s uvedenym tak nie je pripustné, aby ¢lenovia Statutarneho organu (v
mene obchodnej spolo¢nosti) vySSie uvedenym postupom udelili generalne
plnomocenstvo jednému z nich. Opaény zaver by znamenal faktické vylucenie
kontroly a zodpovednosti sledovanych zavedenim pravidla Styroch o¢i. Vychadza sa
z toho, ze spoloc¢nici ustanovenim kolektivneho organu so spolo¢nym konanim
nechceli, aby rozhodoval a konal len niektory z ¢lenov Statutarneho organu
samostatne, a teda ho tym aj implicitne vylucili spomedzi 0sob sposobilych byt
samostatnym zastupcom spolo¢nosti na zaklade plnomocenstva. Tento dovod je
pritom silnej$i nez dévod ochrany tretich osob pric¢itanim konania danej osoby
podnikatelovi.?’ Takto udelené plnomocenstvo by preto bolo neplatné z dovodu
obchéadzania zdkona (ustanoveni o prave spdsobu konania) podla § 39 OZ.%

osoba nemoze udelit plnomocenstvo na ,uzatvaranie obchodnych zmluv * pretoze rozsah pravomoci
udelenych v tychto plnomocenstvach patri iba konatelom, je nespravne. Tento ndzor by ad
absurdum mohol viest' k zaveru o nepripustnosti akéhokolvek zastupenia prdavnickej osoby na
zdklade plnomocenstva (hoc aj pre jednotlivé ukony) a akcepticiou vykladu prezentovaného
odvolacim sudom by sa tak ustanovenia Obcianskeho zakonnika upravujuce zastupenie v pripade
vSetkych pravnickych oséb stali neaplikovatelnymi.

26 CSACH, op. cit.

27 Loc. cit.

28 Podla uznesenia Ustavného sidu SR sp. zn. I. US 198/2009 zo dia 14.07.2009: ,,Stav, ked'v pripade
zakladatel'skou listinou zakotveného spolocného konania vsetkych (dvoch) konatelov jeden konatel’
splnomocni iného konatela na svoje zastupovanie pri vSetkych ukonoch spojenych s funkciou
konatela, totiz neguje (obchdadza) volu spolocnika vyjadreni v zakladatelskej listine, a tym
obchdadza aj zdakon, ktory prave spolocnikovi (spolocnikom) zveruje urcenie spésobu konania
konatelov v mene spolocnosti. Vélou spolocnika prejavenou v zakladatel’skej listine bolo totiz
bezvynimocné spolocné konanie vidy vietkych konatelov spolocnosti. Ak by spolocnik chcel
prejavit svoju volu, aby v mene spolocnosti konali konatelia samostatne, prejavil by tuto svoju volu
v zakladatel’skej listine a nasledne by sa tato vola spolocnika prejavila aj zapisom do obchodného
registra. Je preto sporné, ¢i jeden konatel’ moze v pripade spolocného konania vsetkych (dvoch)
konatelov platne splnomocnit’ druhého konatela na zastupovanie pri vsetkych tikonoch spojenych
s funkciou konatela neobmedzene a navyse suhlasit, aby splnomocnenec udelil plni moc v
rovnakom rozsahu aj tretim osobam, a tym obist (pokial’ ide o spésob konania konatelov v mene
spolocnosti) volu spolocnika spolocnosti. Podla § 39 OZ je neplatny pravny ukon, ktory svojim
obsahom alebo ucelom odporuje zdakonu, alebo ho obchadza. *“; podobne tiez napr. rozsudok NS
CR sp. zn. 29 Odo 1082/2005 zo dita 24.04.2007 (R 17/2008): ,,Za situace, kdy stanovy spolecnosti

41



V kontexte predchadzajlicej situacie preto mozno uviest, ze je nepripustné, aby
dvaja ¢lenovia Statutarneho organu, ktori su povinni konat’ spolo¢ne, udelili v mene
spolo¢nosti v§eobecné plnomocenstvo tretej osobe, v zasade vSak nie jednému z
nich.?

Ak by vSak v obdobnej situdcii i§lo o plnomocenstvo na vykon uréitej ¢innosti
alebo na vykonanie konkrétneho pravneho ukonu, naopak, nie je dovod dospiet’ k
zaveru, ze doSlo tym k obchadzaniu pravidla $tyroch o¢i.*° Individudlne
plnomocenstvo udelené vyluéne za ucelom technickej realizacie prejavu vole
obchodnej spolo¢nosti navonok v pripade, Ze tuto vol'u uz clenovia Statutarneho
organu realne vytvorili, je preto potrebné povazovat' za pripustné (napr. dvaja
konatelia sa uz rozhodli o podmienkach, za ktorych urobia pravny tkon — uzavra
zmluvu o uvere, tak je mozné dat’ plnomocenstvo len jednému z nich, aby tito
zmluvu za obchodn(i spolo¢nost podpisal).?! Takéto splnomocnenie by totiZ
samostatne splnomocneného ¢lena organu neopraviovalo na pravne ukony, o
ktorych obsahu ¢i uskuto¢neni by mohol sam rozhodnut'. Predmetny limit zakazu
obchédzania pravidla $tyroch o¢i pritom vyslovne konstatoval aj istavny sud.*

Platnost” individudlneho plnomocenstva v obdobnej situdcii konstatoval aj Cesky

Vs ;.

najvyssi sud, ktory zaroven zdoraznil, ze v takomto pripade splnomocneny clen

urcuji, ze jménem spolecnosti musi jednat spolecné nejméné dva jeji ¢lenové a zakladaji tedy pro
kazdy ukon, ktery predstavenstvo cini jménem spolecnosti, povinnost vzdjemné kontroly (a
odpovédnosti) nejméné dvou clenii predstavenstva, nelze takovou kontrolu a odpovédnost vyloucit
tim, zZe dva clenové predstavenstva udéli generalni plnou moc jen jednomu z nich. Takovy postup
by byl v rozporu s pravni upravou jednani statutdarnich organii spolecnosti v zakoné a stanovdch
spolecnosti. A to tim spise, je-li jednou z osob, jednajicich pri udéleni ,,plné moci* jménem
predstavenstva, sam ,,zmocnény “ ¢len predstavenstva.

2 CSACH, op. cit.

30 CSACH, op. cit.

31 Loc. cit.

32 K tomu pozri nélez Ustavného sudu SR sp. zn. 1. US 191/2019 zo diia 26.11.2019 (bod 85. — 86.):
., [...] ak by akcionari spolocnosti skutocne chceli, aby v jej mene konal samostatne jeden clen
predstavenstva (napr. jeho predseda), boli by takyto sposob konania v mene spolocnosti upravili v
stanovach. Avsak ak stanovy urcuju, Ze v mene spolocnosti kond predseda predstavenstva spolocne
s dalsim ¢lenom predstavenstva, samostatné konanie jedného z nich na zdklade akéhokolvek
generdlneho poverenia ¢i splnomocnenia predstavuje zjavné obchadzanie véle akciondrov, stanov
spolocnosti a v neposlednom rade zdkona. [...] Takéto splnomocnenie alebo poverenie dané len
Jjednému clenovi predstavenstva je nepripustné tam, kde sa obchdadza véla akcionarov vyjadrend v
stanovach, aby o veciach spolocnosti rozhodovali urcité osoby ako kolektivny Statutarny organ.
Limitom su najmd pripady, kde niet dovodu na takito ochranu pred konanim individudlneho
zdastupcu (napriklad ak je vola spolocnosti uz riadne vytvorend kolektivaym organom a konkrétny
¢len predstavenstva je splnomocneny len na jej prejav navonok).”; v tomto kontexte sa
nestotoziujeme so zavermi Ceského najvysSiecho sudu, ktory nepripustil individualne
plnomocenstvo udelené obchodnou spolo¢nostou, t. j. spoloénym konanim oboch jej konatel'ov
jednému z nich za Gcelom uskutoénenia konkrétneho pravneho tikonu — vypovede z pracovného
pomeru voéi konkrétnemu zamestnancovi. K tomu pozri rozsudok NS CR sp. zn. 21 Cdo 1183/2013
zo dia 26.02.2014; okrem toho sa nestotoziiujeme ani so vSeobecne formulovanym zaverom
¢eského najvyssieho siidu, podla ktorého ¢len Statutarneho organu nemoze konat za spolo¢nost’ na
zéklade plnej moci. K tomu pozri rozsudok NS CR sp. zn. 21 Cdo 2802/2012 zo dita 18.10.2013.
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predstavenstva navonok nekond ako zastupca, ale ide stale o priame konanie
predstavenstva v mene spolo¢nosti.>3

2.4. Plnomocenstvo udelené medzi jednotlivymi ¢lenmi Statutarneho organu

Napokon, Stvrta skupinu pripadov predstavuju situécie, kedy spdsob konania
obchodnej spolocnosti takisto upravuje pravidlo Styroch oci, avSak jeden z ¢lenov
Statutarneho organu udel'uje plnomocenstvo na svoje zastupovanie inému ¢lenovi
tohto organu. Pripustnostou plnomocenstva medzi tymito osobami sa zaoberal
ustavny sud v kontexte skutkovych okolnosti, kedy v case uzavretia zmluvy
o sprostredkovani mal ziujemca (spolo¢nost’ s rucenim obmedzenym) dvoch
konatel'ov, priCom pre platny tkon menom spolo¢nosti sa vyzadovalo spolo¢né
konanie oboch konatel'ov, z ktorych jeden sa v ase uzatvarania zmluvy nachadzal
mimo tzemia SR. Zmluvu o sprostredkovani preto podpisal iba jeden z konatel'ov
spolo¢nosti, a to jednak z titulu vykonu vlastnej funkcie konatela a zaroven na
zéklade plnomocenstva udeleného druhym konatel'om.

V danom pripade teda neslo o splnomocnenie udelené obchodnou spolo¢nost’ou,
ale o splnomocnenie jedného Clena organu inym jeho ¢lenom. Platnost’ takéhoto
plnomocenstva preto nevyzadovala, aby ho musel podpisat’ aj splnomocneny
konatel' ,,sam sebe.“ KedZze pravne predpisy nezakazuji, aby jeden konatel
splnomocnil druhého konatel'a na zastupovanie a podpisovanie pri pravnom ukone,
dospel ustavny sud k zaveru, Ze takéto plnomocenstvo treba povazovat za
pripustné.®

Aj vtomto pripade, podla naSho ndzoru, treba vysledok konania
splnomocneného ¢lena Statutarneho organu povazovat’ za priame konanie obchodnej
spolo¢nosti.

3. PRIPUSTNOST DRUHOV PLNOMOCENSTIEV UDELOVANYCH
MEDZI JEDNOTLIVYMI CLENMI STATUTARNEHO ORGANU (R
10/2023)

Najvyssi sid sa v judikdte R 10/2023 zaoberal kritériami pripustnosti
plnomocenstva na konanie udeleného medzi jednotlivymi ¢lenmi kolektivneho
Statutarneho organu korporacie (predstavenstva akciovej spolocnosti), teda
v kontexte poslednej vysSie uvedenej situacie (podkapitola 2.4.). Najvyssi sud sa
v predmetnej veci zaoberal postdenim platnosti plnomocenstva udeleného
podpredsedom predstavenstva jej predsedovi na konanie v suvislosti s uzavretim
zmluv o postupeni pohladavok akciovej spolo¢nosti, a to v situdcii, kedy sposob
konania predstavenstva upraveny v stanovach vyzadoval ich spolo¢né konanie.

33 K tomu pozri rozsudok NS CR sp. zn. 32 Cdo 4133/2009 zo diia 25.01.2011. Cesky najvyssi sud
zaroven v uvedenom rozsudku obmedzil pripustnost’ takéhoto individualneho plnomocenstva len
na pripady, kedy jedenému z Clenov §tatutarneho organu brani v ucasti na pravnom tikone doc¢asna
prekazka (choroba a pod.), ktord mu brani vo vykone konatel'ského opravnenia. Tuto dodatocnu
poziadavku povazujeme, vzhl'adom na zachovanie uéelu pravidla Styroch o¢i, za nadbyto¢nu.

3% Uznesenie Ustavného stidu SR sp. zn. II1. US 158/2006 zo diia 17.05.2006.

35 DEAK, op. cit.
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Uvedent otazku najvyssi sud skamal z pohl'adu zachovania pravidla Styroch o¢i
vo vézbe na vymedzenie externého vztahu a pravnych uc¢inkov konania
splnomocnenca voc¢i tretej osobe na zaklade urCenia rozsahu opravnenia
splnomocnenca (zastupcu) vykonavat pravne ukony v mene splnomocnitela
(zastiipeného) podla § 31 ods. 1 druhd veta OZ.® Na predmetné ustanovenie
nadvdzuje § 32 ods. 2 druha veta OZ, ktory viaze opravnenie splnomocnenca
zaviizovat’ splnomocnitel’a na rozsah opravnenia, ktory vyplyva z plnomocenstva.*’

Vychadzajic zrozsahu plnomocenstva pravna teéria rozliSuje tri druhy
plnomocenstiev:

a) generalne (vSeobecné) plnomocenstvo, ktoré splnomocnenca opraviiuje na
robenie vSetkych pravnych tkonov, s vynimkou tych, na ktoré sa vyzaduje
osobitné plnomocenstvo, alebo tych, pri ktorych zastipenie nie je mozné (jeho
udelenie je zvyCajne vyjadrené slovami ,,vo vSetkych pravnych ukonoch*
alebo ,, vo vsetkych veciach*);

b) individualne plnomocenstvo, ktoré splnomocnenca opravituje len na urcity
pravny ukon, napr. na uzavretie konkrétnej zmluvy;

¢) $pecialne plnomocenstvo, ktorého rozsah je sice v porovnani s generadlnym
plnomocenstvom uz§i, avSak rozsah splnomocnencovho opravnenia sa
vymedzuje iba uréitym druhom pravnych tkonov (napr. uzatvaranie
scudzovacich zmlav, prip. kipnych zmlav).?

Najvyssi sud, s ohl'adom na zachovanie pravidla Styroch o¢i, judikoval limity
pripustnosti splnomocnenia udeleného medzi jednotlivymi ¢lenmi Statutdrneho
organu. Zavery a dovody, ku ktorym pritom dospel su pritom podobné, ako tomu je
v ramci vysSie zmienenej tretej skupiny problémovych pripadov (podkapitola 2.3.),
¢o je s ohladom na podobnost’ tychto situacii logické a legitimne. V porovnani so
skorsou judikaturou vSak najvyssi sud doslednejSie precizoval svoje stanovisko s

36 Jur¢ova poukazuje, ze z hladiska vymedzenia rozsahu opravnenia splnomocnenca konat je

uréujice prave plnomocenstvo, s &im sthlasi aj judikatara. Podl'a rozsudku NS CR sp. zn. Odon
28/95 zo dna 20.12.1995: ,,Na vymedzenie rozsahu oprdavnenia splnomocnenca konat za
splnomocnitela je rozhodujice znenie plnej moci, obmedzenia vyplyvajice zo vztahov medzi
splnomocnencom a splnomocnitelom (napr. z dohody o plnomocenstve) sii voci tretim osobdam
ucinné, len ak im boli zname. “; podobne uznesenie NS SR sp. zn. MCdo/8/2014 zo dita 30.06.2015:
~Plnomocenstvo zaroven osvedcuje, resp. deklaruje navonok, zZe medzi splnomocnitelom a
splnomocnencom existuje vnutorny pravny vztah zalozeny dohodou o zastupeni (mozno tiez hovorit
o0 dokaze vnutorného pravneho vztahu). Na vymedzenie rozsahu opravnenia splnomocnenca konat
za splnomocnitela je rozhodujuci obsah plnej moci. Ak ma byt rozsah splnomocnencovho
opravnenia konat za splnomocnitela nejakym spésobom obmedzeny, musi byt toto obmedzenie
vyslovne vyjadrené v plnej moci (vvzaduje to princip ochrany pravnej istoty tretich oséb). “* K tomu
pozri JURCOVA, M. a kol. Zastiipenie v sikromnom prave [Kapitola 1. Zastipenie v ob&ianskom
prave hmotnom. 2.6 Zastipenie na zaklade plnomocenstva. 2.6.4 Nalezitosti plnomocenstva)].
Praha: C. H. Beck, 2021. ISBN 978-80-7400-836-8. Dostupné na: https://www.beck-online.sk/.
JURCOVA, op. cit. [Kapitola 1. Zastipenie v ob&ianskom prave hmotnom. 2.6 Zastiipenie na
zéklade plnomocenstval).

K tomu blizsie JURCOVA, op. cit. [Kapitola 1. Zastipenie v ob&ianskom prave hmotnom. 2.6
Zastpenie na zéklade plnomocenstva. 2.6.4 Nalezitosti plnomocenstval].
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ohl'adom na pravnu teériu, ¢im zaroven akcentoval nutnost’ désledne posudzovat’
mieru uréitosti udeleného plnomocenstva.

3.1. Pripustnost’ individuialneho splnomocnenia

Najvyssi std pre pripad vzdjomného zastupenia medzi ¢lenmi Statutarneho
organu konstatoval pripustnost’ udelenia individualneho plnomocenstva len jednému
znich. Domnievame sa, Ze takyto zaver neodporuje platnej pravnej uprave, ani ucelu
pravidla Styroch oc¢i.

Takéto plnomocenstvo totiz individualne vymedzuje jeden alebo viac pravnych
ukonov, ¢im sa zabrafnuje, aby samostatne splnomocneny ¢len Statutdrneho organu
na zaklade neho mohol v mene spolo¢nosti uskutocnit’ akékol'vek d’alSie, resp. iné
pravne ukony. Uvedené mozno vnimat’ tak, ze pokial’ jeden ¢len Statutdrneho organu
udeli individudlne plnomocenstvo na konkrétne uréeny pravny ukon (kony) inému
¢lenovi, implicitne tym deklaruje svoj suhlas s jeho uskutocnenim. Nie je preto
dovod usudzovat’, ze by tento stthlas nebol udelil v pripade, ak by sa predmetného
pravneho tkonu zugasthioval priamo.>® Stcasne sa domnievame, ze v stlade s
povinnostou odbornej starostlivosti pri vykone funkcie bude, pokial’ zastipeny ¢len
Statutarneho organu vymedzi hranice a spdsoby, akymi ma splnomocnenec konat’, t.
j . formuluje udelené plnomocenstvo ako obmedzené plnomocenstvo (mandatum
certum). Takato Specifikdcia rozsahu opravnenia zastupcu v plnomocenstve (napr.
vo vztfahu k uzavretiu urCitej kupnej zmluvy) totiZz umoZziiuje predchadzat
nezelatel'nej viazanosti obchodnej spolocnosti, napriklad s ohl'adom na jej finan¢né
moznosti.*

Nezanedbatel'ny prinos platnosti individualnych plnomocenstiev zarovei spociva
aj v praktickej rovine. Umoznuje sa fiou dosiahnut' potrebnd akcieschopnost’
obchodnej spolo¢nosti v pripadoch, kedy by mohlo byt jej konanie navonok
paralyzované tym, ze pravneho tikonu sa, z r6znych dévodov, v konkrétnom case
nebudi moct’ zucastnit’ vSetci Clenovia Statutarneho organu, ktori by mali konat’
spolo¢ne. Ako sme uz vSak uviedli v spojitosti s analogickym pripadom, trvanie na
preukazani existencie takéhoto dovodu na strane splnomocneného ¢lena Statutarneho
organu nepovazujeme ani tu za vhodné*!

39 Zaroveh sa preto nestotozfiujeme so zavermi Ceského najvysSieho sudu, ktory nepripustil

individudlnu plnd moc udelen jednym konatelom druhému konatelovi spolo¢nosti na
uskutocnenie konkrétneho pravneho ukonu — oznamenia o postupeni pohladavky obchodnej
spoloc¢nosti (postupcu) voci jej dlznikovi. V tomto pripade totiz nedochédza k poruseniu pravidla
Styroch o¢i a zaroven nejde ani o situdciu, pri ktorej by dochadzalo k prenosu konatel'ského
opravnenia, resp. poruseniu osobnej povahy zaviazku k vykonu funkcie konatel'a. K tomu pozri
rozsudok NS CR sp. zn. 32 Cdo 118/2007 zo diia 27.11.2007.

K tomu blizsie JURCOVA, op. cit. [Kapitola I. Zastupenie v ob&anskom prave hmotnom. 2.6
Zastipenie na zaklade plnomocenstva. 2.6.4 Nalezitosti plnomocenstva]. Autorka zaroven
upozoriuje, ze uvedeny prvok vystupuje do popredia pri zvyrazneni vztahu plnomocenstva a
prikaznej zmluvy, ktord v externom vztahu nie je rozhodné z hl'adiska viazanosti splnomocnitel’a
splnomocnencovym konanim.

Pozri supra note 33. Pre tplnost mozno uviest, ze obdobnu poziadavku (vychadzajuc zo
spominanej Geskej judikatiry) naznaduje aj nalez Ustavného sadu SR sp. zn. IV. US 295/2022 zo
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3.2. Pripustnost’ generalneho (v§eobecného) splnomocnenia

Povaha generalneho plnomocenstva je vo vysSie naznacenom ohl'ade diametralne
odlisna. Konkrétny rozsah splnomocnencovho opravnenia totiz nie je vecne
limitovany, ¢o mu umoznuje nezavisle sa rozhodovat' o vykondvani v zasade
vsetkych (akychkol'vek) pravnych ukonov za splnomocnenca. Z tohto pohl'adu je
bezpredmetné, ¢i a ako bolo obmedzené ¢asové trvanie plnomocenstva aj to, aké
skutkové dovody viedli k jeho udeleniu. Tato povaha generalneho plnomocenstva
zaroven vylucuje, aby boli predmetné pravne ukony splnomocnenca pokryté
rozhodnutim Statutarneho organu v ramci tvorby vole obchodnej spolo¢nosti.

Udelenie generalneho plnomocenstva medzi ¢lenmi Statutarneho organu, ktori v
mene spolocnosti konaju spolo¢ne, preto spdsobuje rozpor s Upravou pravidla
Styroch o¢i, ¢o ma aj tu za nasledok obchadzanie prislusnych ustanoveni
Obchodného zakonnika, a teda aj absolutnu neplatnost’ takto udeleného generalneho
plnomocenstva podla § 39 OZ. Konanim takto splnomocneného ¢lena Statutarneho
organu preto obchodna spoloc¢nost’ nebude viazana.

3.3. Pripustnost’ Specialneho splnomocnenia

Ako uz bolo spomenuté, publikovana pravna veta analyzovaného judikatu
zaroven, v sulade s pravnou doktrinou, precizuje stanovisko najvyssieho sudu aj vo
vztahu k $pecidlnemu plnomocenstvu. Z pohl'adu vymedzenia rozsahu opravnenia
zmluvného zadstupcu mozno Specidlne plnomocenstvo vnimat ako urcity
medzistupen medzi individudlnym a generdlnym plnomocenstvom. Z hl'adiska
rozsahu ma napriek tomu blizSie ku generalnemu plnomocenstvu. Rozdiel medzi
oboma druhmi plnomocenstiev je totiz len kvantitativny a spoc¢iva v tom, ze rozsah
$pecialneho plnomocenstva je zizeny iba uvedenim druhu, resp. druhov pravnych
ukonov. Hoci je tym rovnako obmedzeny aj priestor pre vlastné rozhodovanie
zmluvného zastupcu, pravne ukony, ktoré s zrozsahu takéhoto plnomocenstva
vylicené je mozné urcit’ nanajvys vSeobecne, druhovo.

Vzhl'adom na to zastdvame nazor, ze z pohl'adu (ne)uzavretosti okruhu pravnych
ukonov arozhodovacej volnosti, resp. absencie voOle vytvorenej Statutarnym
organom na Urovni obchodnej spolo¢nosti, by malo platit’ v zdsade to isté, co sme
uviedli na adresu generalneho plnomocenstva. Aj $pecialne plnomocenstvo, t. j.
plnomocenstvo vymedzené iba druhom pravnych tikonov preto, zhodne s najvyssim
sudom, povazujeme za neplatné z dovodu jeho rozporu s pravidlom Styroch oci.

4. MIERA URCITOSTI VYMEDZENIA ROZSAHU PLNOMOCENSTVA

Vyslovnym poukazom na nepripustnost’ Specialneho plnomocenstva najvyssi sud
nabada na dosledné skumanie miery urcitosti, akou je vymedzeny rozsah
konkrétneho plnomocenstva. V praxi totiz nemusi byt vzdy jednoduché najmad
rozliSenie medzi Specialnym a individualnym plnomocenstvom. Ojedinelé nie st

dna 27.09.2022 (bod 76.), ktorym ustavny sid nevyhovel Ustavnej st'aznosti podanej proti
uzneseniu NS SR sp. zn. 40bdo/114/2020 zo dita 14.12.2021 (R 10/2023).
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napriklad pripady, kedy jeden ¢len Statutarneho organu splnomocni iného ¢lena na
vSetky pravne ukony suvisiace s urcitou (konkrétnou) zmluvou, pripadne voci
konkrétnemu klientovi a pod.

Najvyssi sud v analyzovanej pravnej vete vyslovil nepripustnost’ $pecialnej plnej
moci, ktorej rozsah je vymedzeny iba (t. j. vylucne) druhom pravnych ukonov, teda
takej, ktora splnomocnenca opraviiuje uzatvarat’ vSetky zmluvy urcitého typu (napr.
kapne zmluvy). V zaujme pripustnosti udeleného plnomocenstva preto musia k
takémuto urceniu pristapit’ d’alsie (dodato¢né) znaky, ktoré budi znamenat’ jeho
vy$siu urcitost’ (pdjde teda o individudlne plnomocenstvo).

Potrebnd miera urcitosti plnomocenstva bude nepochybne dana vtedy, ak
splnomocnenca opraviiuje na vykonanie ibajedného individualne uréeného
pravneho ukonu (napr. uzavretie konkrétnej kupnej zmluvy s konkrétnou
protistranou).*? Iba takyto vyklad sa vSak, aj s ohl'adom na potreby podnikatel'skej
praxe, javi ako prili§ zuzujuci. Preto zaroven suhlasime s nazorom, Ze o dostatoCne
urc¢ité plnomocenstvo pojde aj v pripade, ak bude splnomocneny ¢len Statutarneho
organu opravneny napriklad konat za spolo¢nost’ vo vsetkych veciach, ktoré
vyplyvaju zur€itej zmluvy (napr. zmluvy o dielo, resp. o vystavbe urcitého
technologického celku apod.)® alebo ak sa v plnomocenstve vymedzi ciel
konkrétneho konania, napr. uzavretie konkrétnej zmluvy, a splnomocnenie sa bude
tykat vSetkych Cciastkovych pravnych tkonov smerujlicich k uzavretiu takej
zmluvy.* Pozadovana mieru uréitosti je preto potrebné vykladat’ extenzivnejsie.

ZAVER

Stanovisko judikované najvy$sim sudom v jeho rozhodnuti R 10/2023
kontinualne nadvédzuje na doterajSiu judikatiru a doktrinadlne poznatky v oblasti
zmluvného zastipenia v kontexte konania Statutdrnych orgédnov obchodnych
spolo¢nosti. V pripade vzdjomného zastipenia medzi jednotlivymi ¢lenmi
Statutarneho organu, ktorého spdsob konania vyZaduje spolo¢né konanie viacerych
jeho ¢lenov, pripusta ako platné individualne plnomocenstvo a naopak, za neplatné
povazuje plnomocenstvo vSeobecné (generalne) a Specialne (vymedzené iba druhom
pravnych ukonov).

Domnievame sa, Ze uvedené zavery najvysSieho sudu vedu k zachovaniu ucelu
tzv. pravidla Styroch o¢i upravujuceho spdsob konania Statutdrneho organu.
Vychadzajlc z porovnania jednotlivych druhov plnomocenstiev zastdvame nazor, ze
na zaklade rozSirujuceho vykladu je ako pripustné (t. j. individudlne) potrebné
posudit’ aj také plnomocenstvo, ktoré zastupcu opraviiuje na uskutocnenie viacerych
druhovo vymedzenych pravnych ukonov, ktoré su vSak dostato¢ne urcité, napriklad
s ohladom na vymedzenie konkrétnej zmluvy, ciela, obchodnej zalezitosti, ¢i
obchodného partnera.

42 LASAK, J. [Komentar k § 164]. In LAVICKY, P. a kol. Obcansky zdkonik I. Obecnd cdst (§ 1-

654). Komentar. 2. vyd. Praha : C. H. Beck, 2022. Dostupné na: https://www.beck-online.cz/.

Loc. cit.

4 STENGLOVA, 1., HAVEL B. in STENGLOVA, 1. a kol. Zdkon o obchodnich korporacich. 2. vyd.
Praha : C. H. Beck, 2017, s. 121 — 132. Citovan¢ podla FILIP, LASAK, op. cit.
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Abstrakt

Okruh spriaznenych oséb pre ucely konkurzného konania, reStrukturalizacného
konania a konania o oddlzeni vymedzuje § 9 Zdakona o konkurze a restrukturalizacii.
Na takto vymedzeny okruh subjektov nadvizuje aj Zdkon o spravcoch pri uprave
wylucenia spravcu z vykonu spravcovskej cinnosti. V prispevku sa autorka zameriava
na jednotlivé dovody vylucenia spravcu z vykonu spravcovskej ¢innosti a porovnava
ich s dovodmi vylucujucimi sudcu z prejednania a rozhodnutia veci. V rdamci
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kategoria spriaznenych 0sob na funkciu spravcu.
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Abstract

Related persons are legally defined by Section 9 of the Bankruptcy and Restructuring
Act for the purpose of insolvency proceedings. The Administrator Act follows the
aforementioned legal definition in provisions regarding the recusal of administrator.
The article deals with the particular reasons for the recusal of administrator in
insolvency proceedings, compares them with reasons for the recusal of judges in
civil proceedings. Explain more closely in what meaning and spread the related
party category may affect the administrator’s position.
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UVOD

V slovenskej pravnej uprave je mozné vidiet' niekol’ko prikladov, kedy zakon
koncipuje kategorie os6b podla urcitého typu airovne prepojenia medzi nimi,
a ktoré nasledne pouziva a zohladnuje pri rieSeni jednotlivych otazok. Takto na
rodinnych, citovych, zmluvnych, korporanych, pripadne aj inych vztahoch medzi
osobami v rdznych kombinaciach a prevedeni stavia napriklad Obc¢iansky zakonnik
pri vymedzeni kategorie blizkych 0sob,’ Zakon o konkurze a reStrukturalizacii pri
spriaznenych osobach,* Obchodny zdkonnik tiez pri spriaznenych osobach pre
potreby vyznamnych obchodnych transakeii,” Zakon o dani z prijmu pri zavislych
osobéch,’ &i Trestny zakon pri trestnopravnom vymedzenti blizkych 0sob,” ale potom
aj také pravne predpisy, ktoré vymedzuju urcitli kategoriu osdb bez toho, aby jej dali
vyslovné legalne pomenovanie.® Rozdiely v Sirke, ktora dokézu jednotlivé kategorie
0sOb pokryt, su dobre znadme a vacSinou su (resp. mali by byt) podmienené
rozdielnym uc¢elom ustanoveni, ktoré na ne nadvézuju a spéjaji s nimi urcité pravne
nasledky.’ Diskutovat’ o vhodnosti toho ktorého zdkonného vymedzenia je preto
z nasho pohladu tazko predstaviteIné bez vdzby na pravne nasledky, ktoré zakon
osobitne koncipuje na zaklade urcitého prepojenia medzi osobami. V tomto duchu
by sme chceli vstipit’ do diskusie o spriaznenych osobach a zamerat’ sa na rolu, ktora
zohravaju pri vykone spravcovskej ¢innosti podl'a zakona ¢. 8/2005 Z. z. o spravcoch
a o zmene a doplneni niektorych zakonov v zneni neskorsich predpisov (d’alej aj ako
len ,,Zakon o spravcoch®). V prispevku by sme chceli kategoriu spriaznenych osob
tiez bliz8ie rozvinut’ a zistit’, k akym vysledkom by mohli viest’ niektoré diskutované
interpretacné uskalia konceptu spriaznenych osob v otdzke vykonu spravcovskej
¢innosti, k akému c¢asovému momentu vlastne posudzovat’ spriaznenost’” medzi
osobami, aku relevanciu maju nasledné zmeny vo vztahoch a na tomto zaklade
napokon popisat’, aké procesné suvislosti st s nimi spojené v otdzke postavenia
spravcu pri vykone spravcovskej ¢innosti.

Ustanovenie § 116 Obcianskeho zakonnika.

Ustanovenie § 9 Zakona o konkurze a restrukturalizacii.

Ustanovenie § 220ga ods. 3 Obchodného zdkonnika. Texticia vSak zodpovedd vymedzeniu
spriaznenych os6b pre pravnické osoby podla § 9 ods. 1 Zakona o konkurze a restrukturalizacii.
Ustanovenie § 2 pism. n) Zakona o dani z prijmu.

Ustanovenie § 127 ods. 5 Trestného zékona.

Napriklad § 67c ods. 2 Obchodného zakonnika pri vymedzeni okruhu 0s6b poskytujucich plnenie
nahradzajtce vlastné zdroje alebo § 67j ods. 3 a 4 Obchodného zakonniku pri vymedzeni okruhu
osdb, na ktoré sa vztahuje zakaz vratenia vkladu, hoci v ramci doktriny mozno vidiet’ tieto osoby
pre zjednodusenie veci oznacené tiez ako ,,spriaznené osoby*, vyznamovo vsak bez vdzby na § 9
Zakona o konkurze a restrukturalizacii. Takto napriklad PALA, R., FRINDRICH, J. In
OVECKOVA, O. a kol. Obchodny zdkonnik. Velky komentdr. Bratislava: Wolters Kluwer SR s. 1.
0., 2017, s. 512 alebo PATAKYOVA, M., DURICA, M., HUSAR, J. akol. Aplikované prdvo
obchodnych spolocnosti a druzstva — taziskové instituty. Bratislava: Wolters Kluwer SR s. 1. 0.,
2021, s. 208 alebo KUBINEC, M. Obchodna spolocnost’ v krize. Praha: C. H. Beck, 2022, s. 83.
Hoci nie vzdy je tomu tak, v tomto smere mozno odkéazat’ na kriticky postoj k diferencicii medzi
spriaznenymi osobami, blizkymi osobami a osobami podl'a § 67j ods. 3 a4 Obchodného zékonnika.
Pozri PALA, R., FRINDRICH, J. In OVECKOVA, O. a kol. Obchodny zdakonnik. Velky komentar.
Bratislava: Wolters Kluwer SR s. r. 0., 2017, s. 539.
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1. SPRIAZNENE OSOBY: ZAKLADNE VYCHODISKA A VYMEDZENIE
PODIA ZAKONA O KONKURZE A RESTRUKTURALIZACII

V suvislosti s upravou konkurzného, restrukturalizacného konania a konania
0 oddlZeni zohladnuje Zakon o konkurze a resStrukturalizacii v rieSeni niektorych
otazok urcitu mieru prepojenosti medzi osobami. Takto napriklad ¢ini pri Uprave
odporovatelnosti pravnych tkonov,' pri prave hlasovat’ na schodzi veritel'ov a byt
voleny do veritel'ského vyboru,'' pri uspokojovani veritel'ov,'? pri zarad'ovani do
skupin v ramci restrukturalizaéného planu,'® pri vyliceni pohl'adavok z uspokojenia
v konani o oddlZeni,' a pri mnohych dalsich otizkach. Na tento Gcel vyuZiva
jednotny nahlad vyjadreny v koncepte spriaznenych osob, ktorého definovanie
vidiet v § 9 Zakona o konkurze a reStrukturalizacii. Z podstaty veci je okruh
spriaznenych 0s6b vymedzovany rozdielne pre pravnické a fyzické osoby.

1.1. Osoby spriaznené s pravnickou osobou

Ustanovenie § 9 ods. 1 Zakona o konkurze a reStrukturalizacii vymedzuje pre
pravnicka osobu okruh s fiou spriaznenych osob tymito piatimi skupinami:

Prva'> zahfiia klasické priklady osob, ktoré vykonavaju v pravnickej osobe
riadiace alebo kontrolné funkcie, ato Statutarny organ, resp. Clen Statutarneho
organu, vedici zamestnanec (vo vyzname podla § 9 ods. 3 Zakonnika prace),
prokurista a ¢len dozornej rady pravnickej osoby. Vypocet tychto osob je v ramci
prvej skupiny stanoveny taxativne a je akousi zakladnou, na ktora nadvazuji d’alSie
skupiny spriaznenych osdb. Na prvy pohl'ad by sa mohlo zdat’, Ze taxativny vypocet
0sOb akoby vopred naznacuje len minimdlne moznosti rozSirujuceho vykladu.
Niektori autori moznost’ rozsirujiiceho vykladu uplne vylucuju.'® To by viak mohlo
viest’ k zaveru, ze mimo ramec tejto skupiny by ostali osoby, ktoré vykonavaju
riadiace alebo kontrolné funkcie len fakticky, bez toho, aby v ramci pravnickej osoby
oficidlne zastavali niektora z vyslovne uvedenych pozicii, typickym prikladom toho
je fakticky Statutarny organ podl'a § 66 ods. 7 Obchodného zakonnika. Domnievame
sa, ze uplné popretie rozSirujuceho vykladu by mohlo viest k nedévodnému
vyluceniu o0s6b, ktorych pozicia je fakticky totozna s tymi osobami, ktoré Zakon
o konkurze a reStrukturalizicii vyslovne pradve na tomto zaklade do okruhu
spriaznenych osob zahfiia. V tomto smere nedava zmysel na jednej strane uznat’, zZe
pozicia Statutarneho organu v pravnickej osobe zaklada spriaznenost’ s touto osobu,
ale fakticky vykon tejto funkcie uz nie. Kym faktickd totoZznost’ v pozicidch by mala
viest’ k zaveru o pripustnosti rozsirujuceho vykladu, je otazne, ¢i postacuje pre tento

Ustanovenie § 58 ods. 3 alebo § 59 ods. 4 Zakona o konkurze a reStrukturalizacii.

Ustanovenie § 35 ods. 4 Zakona o konkurze a restrukturalizacii.

Ustanovenie § 95 ods. 3 Zakona o konkurze a restrukturalizacii.

Ustanovenie § 137 ods. 5 Zakona o konkurze a restrukturalizacii.

Ustanovenie § 166b ods. 1 pism. b) Zakona o konkurze a restrukturalizacii.

Ustanovenie § 9 ods. 1 pism. a) Zakona o konkurze a restrukturalizacii.

KRALIK, M. Zdkon o spravcoch. Vyhlaska, ktorou sa vykondvajii niektoré ustanovenia zdkona ¢.
7/2005 Z. z. o konkurze a restrukturalizacii. Komentar. Bratislava: Wolters Kluwer s. r. 0., 2014, s.
24.
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ucel aj fakticka podobnost, a ak ano, v akom vyzname. Otazka znie v tomto zmysle
potom pomerne jednoducho — je osobou spriaznenou s pravnickou osobou aj osoba,
ktorej pozicia fakticky pripomina podstatné elementy v pozicidch taxativne
vymenovanych 0s6b? Ako priklad mozno uviest’ likvidatora obchodnej spolo¢nosti,
osoby vykonavajuce funkciu vo fakultativnych organoch fakticky pripominajice
Clenov dozornej rady, ¢i osoby s generalnou plnou mocou udelenou zo strany
pravnickej osoby fakticky pripominajuce prokuristu. Domnievame sa, ze
automatické vylucenie moznosti rozsirujuceho vykladu bez predchadzajiceho
porovnania miery podobnosti v pozicidch by mohlo viest’ v niektorych pripadoch
k nelogickym vysledkom. Hoci si uvedomujeme, Ze nelogicky vysledok nemusi byt
sdm osebe postacujuci argument pre pripustenie rozsirujuceho vykladu,
domnievame sa, Ze polozenu otazku by nemalo byt mozné uzavriet univerzalne
platnym konStatovanim — nie, nie je.

V druhej skupine!” sa nachadzaji fyzické a pravnické osoby, ktoré majh
v posudzovanej pravnickej osobe kvalifikovani ti¢ast’. Kedy ma osoba v pravnickej
osobe kvalifikovani ucast vymedzuje § 9 ods. 3 Zakona o konkurze
a reStrukturalizacii bud’ prostrednictvom priameho alebo nepriamo podielu
o velkosti aspon 5% na zakladnom imani alebo hlasovacich pravach, alebo moznosti
uplatiiovania takého vplyvu na riadenie pravnickej osoby, ktory je porovnatelny
s vplyvom zodpovedajucim vysSie uvedenému priamemu, alebo nepriamemu
podielu. Zitianska vymedzuje ako esencialny znak druhej skupiny spolo¢nicke a im
zodpovedajuce pozicie, teda pozicie bez priameho vplyvu na obchodné vedenie.'®
Vtomto smere ma preto druhd skupina potencidl pokryvat pozicie typovo
zodpovedajuce pozicii spolocnikov, resp. akcionarov v obchodnych spolo¢nostiach,
vSeobecne Clenov pravnickych osob, vyluceni bez dalSicho by nemali byt
v niektorych pripadoch ani tichi spolo¢nici."”

Kym kritérium priameho a nepriamo podielu spoc¢iva v objektivne zmeratel'nych
datach, ¢o by sa malo v praxi prejavit' v podobe jeho bezproblémovej aplikacie,
posudzovanie moznosti porovnatel'ného vplyvu je skor otvoreny pojem zaloZeny na
individudlnom posudeni tej ktorej situacie. Sirka a moZnosti interpretacie tohto

17
18

Ustanovenie § 9 ods. 1 pism. b) Zakona o konkurze a restrukturalizacii.

Pozri ZITNANSKA, L. Veritel' ako spriaznena osoba v konkurze a ako spoloénik pre ugely
financovania v krize a zékazu vratenia vkladu. In Sitkromné pravo. ro¢. V111, 2022, €. 2, s. 55. Inak
ale napriklad KUBINEC, M. Obchodna spolocnost’ v krize. Praha: C. H. Beck, 2022, s. 88, ktory
uvazuje o faktickom Statutarnom organe ako o spriaznenej osobe intenciach § 67c ods. 2 pism. b)
Obchodného zakonnika, ktorého textdcia zodpoveda § 9 ods. 1 pism. b) Zakona o konkurze
a reStrukturalizacii alebo aj KRALIK, M. Zdkon o spravcoch. Vyhlaska, ktorou sa vykondvajii
niektoré ustanovenia zakona ¢. 7/2005 Z. z. o konkurze a restrukturalizacii. Komentar. Bratislava:
Wolters Kluwer s. r. 0., 2014, s. 25, ktory uvazuje o dvoch pravnickych osobach s totoznou osobou
vo funkcii ich Statutarneho organu ako o spriaznenych osobach v intenciach § 9 ods. 1 pism. e)
Zakona o konkurze a restrukturalizacii prave na zaklade kvalifikovanej Gcasti.

19 Pozri k tomu KUBINEC, M. Obchodnd spolo¢nost’ v krize. Praha: C. H. Beck, 2022, s. 82 a 89.
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druhého kritéria boli na urovni odbornej obce? a v aplika¢nej praxi?! v neddvnom
obdobi predmetom diskusii, a to na pozadi otazky, ¢i je mozné, aby sa banka ako
veritel' dlznika povazovala za snim spriazneni osobu, pokial sucastou ich
zmluvného vzt'ahu st dojednania o moznosti banky vykonavat’ vplyv na konanie
dlznika. V Case pisania tohto prispevku vSak bola prijata novela k Zakonu
o konkurze a restrukturalizacii,?> ktord zda sa, Ze robi diskutovani otazku viac
bezpredmetnou a v tejto sivislosti dopliia s t¢innostou od 1. marca 2024 novy odsek
4 vramci § 9 Zakona o konkurze a restrukturalizacii, ktory formuluje vynimku
z kvalifikovanej u€asti podl'a § 9 ods. 3 Zakona o konkurze a reStrukturalizécii tak,
ze ,,Za moznost uplatiiovat’ vplyv na riadenie pravnickej osoby podla odseku 3 sa
nepovazuju zmluvné dojednania alebo zakonné opravnenia veritela, ktorych ucelom
je ochrana prav alebo opravnenych zaujmov veritela v suvislosti s poskytnutim
financnych sluzieb dlznikovi vratane ich zabezpeky .

Tretia,? §tvrtd®* a piata skupina® nadvizuju na okruhy 0s6b vymedzené v ramci
prvej a druhej skupiny a v jadre veci zakladaju spriaznenost’ s pravnickou osobou
odvodeni od okruhu os6b spriaznenych s fyzickymi a pravnickymi osobami
vymedzenymi v prvych dvoch skupinach.?® Takto mozno vnimat’ § 9 ods. 1 pism. c)
Zakona o konkurze a reStrukturalizacii, podla ktorého je spriaznenou osobou
pravnickej osoby aj Statutdrny organ, resp. Clen Statutdrneho organu, veduci
zamestnanec, prokurista alebo ¢len dozornej rady tej pravnickej osoby, ktora bola
uvedena v ramci prvej skupiny (§ 9 ods. 1 pism. a) ZKR) alebo druhej skupiny (§ 9
ods. 1 psim. b) ZKR). Obdobne tak aj § 9 ods. 1 pism. d) Zakona o konkurze
a reStrukturalizacii nadvézuje a do okruhu spriaznenych 0sdb s pravnickou osobou
zahffia blizke osoby?’ fyzickej osoby uvedenej v rdmci prvej, druhej a tretej skupiny.
Napokon okruh spriaznenych osob uzatvara § 9 ods. 1 pism. e) Zakona o konkurze
a reStrukturalizacii, podl'a ktorého sa za spriaznenti osobu povazuje aj pravnicka
osoba, v ktorej ma posudzovana pravnickd osoba alebo ktorakol'vek z osob
identifikovana v ramci niektorej z vyssie uvedenych skupin, kvalifikovanu ucast’.
Okrajovo mozno eSte spomenut, ze pre pripady dlznikov zapisanych v registri
partnerov verejného sektora koncipuje § 9 ods. 4 Zakona o konkurze
a reStrukturalizacii osobitné pravidlo umoziujice podmienene rozsirit okruh

20 Detailny pohlad, argumenticiu k nastolenej otézke, ale aj prehlad dalSich nazorov poniika

ZITNANSKA, L. Veritel’ ako spriaznend osoba v konkurze a ako spoloénik pre uéely financovania
v krize a zakazu vratenia vkladu. In Sukromné pravo. ro¢. VIII, 2022, €. 2, s. 53-58.
21 Rozsudok Krajského sudu v Kosiciach sp. zn. 4CoKR/27/2018 z27.2.2019 a tiez glosa k nemu
VOLNY, M., JANOTOVA, P. Rozsudok Krajského sidu v Kogiciach sp. zn. 4 CoKR/27/2018
z27.2.2019 (spriaznenost’ bankového veritel'a). In Sukromné pravo. ro€. 1X, 2023, ¢. 1, s. 19-25.
Dna 28.6.2023 schvalila Narodna rada SR novelu k Zakonu o konkurze a reStrukturalizacii
prevedent zakonom ¢. 309/2023 Z.z. o premenach obchodnych spolo¢nosti a druzstiev a o zmene
a doplneni niektorych zakonov.
Ustanovenie § 9 ods. 1 pism. ¢) Zakona o konkurze a restrukturalizacii.
Ustanovenie § 9 ods. 1 pism. d) Zakona o konkurze a restrukturalizacii.
Ustanovenie § 9 ods. 1 pism. e) Zakona o konkurze a restrukturalizacii.
Kym ostane nejasny okruh 0sob prvej a druhej skupiny, je nejasny aj na nich nadvézujici okruh
0s0b vymedzovanych v ramci tretej, Stvrtej a piatej skupiny.
Okruh blizkych 0s6b vymedzuje pre fyzickl osobu § 116 Obcianskeho zakonnika.

22
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24
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spriaznenych o0sob aj o veritel'a prihlasujuceho si pohladavky v celkovej vyske 1
mil. Eur.?®

1.2. Osoby spriaznené s fyzickou osobou

Okruh spriaznenych osob fyzickej osoby vymedzuje § 9 ods. 2 Zakona
o konkurze a restrukturalizacii dvoma skupinami. Prva tvoria blizke osoby vo
vyzname a Sirke, ako to upravuje § 116 Obcianskeho zakonnika.?> A druha pokryva
pravnicka osobu, v ktorej ma posudzovana fyzickd osoba alebo niektord z jej
blizkych 0sob kvalifikovana Gcast’ vo vyzname podl'a § 9 ods. 3 Zakona o konkurze
a reStrukturalizacii.

Diskutuje sa, ¢i blizkou osobou méze byt aj pravnickd osoba, ato ¢i uz
vSeobecne, alebo v kontexte konkrétnych ustanoveni, ktoré operuji s konceptom
blizka osoba.’® Mohlo by sa zdat, ze § 9 ods. 2 Zakona o konkurze
a restrukturalizacii nalichavost’ tejto otazky oslabuje, ked’ze predmetné ustanovenie
zaradzuje medzi spriaznené osoby fyzickej osoby aj pravnickll osobu, v ktorej ma
posudzovana fyzicka osoba alebo jej blizke osoby kvalifikovanu ucast. Konecny
zaver je vSak podmieneny Sirkou, v akej pristupujeme k interpretacii pojmu
,kvalifikovana ucast™. Ak totiz akceptujeme vychodisko, ktoré pre kvalifikovanu
Gi¢ast popisala Zithianska — asice Ze typovo dokaze pokryt spoloénicke aim
zodpovedajuce pozicie, nie vSak pozicie s vplyvom na obchodné vedenie,’! potom
nutne dospejeme k zaveru, ze druha skupina spriaznenych oséb fyzickej osoby
nepokryva pravnickll osobu, v ktorej posudzovana fyzickd osoba nema postavenie
spolo¢nika, ale napriklad len postavenie Statutarneho organu, resp. clena
Statutarneho organu, prokuristu, ¢lena dozornej rady. V tomto smere potom nad’alej
ma zmysel pytat’ sa, i takato pravnicka osoba je alebo nie je spriaznenou osobou
fyzickej osoby vo vyzname, ktor(i ponika prva skupina - ateda na zaklade
vymedzenia blizkych osob fyzickej osoby.

28 S vynimkou tych veritelov, ktori st subjektom verejnej spravy, bankou, institaciou elektronickych

penazi, poistoviiou, =zaistoviiou, zdravotnou poistoviiou, spravcovskou spolocnostou,
obchodnikom s cennymi papiermi, burzou cennych papierov alebo centralnym depozitirom
cennych papierov. Pozri § 9 ods. 4 Zakona o konkurze a restrukturalizacii.

Podrla § 116 Obécianskeho zakonnika: ,, Blizkou osobou je pribuzny v priamom rade, surodenec a
manzel; iné osoby v pomere rodinnom alebo obdobnom sa pokladajii za osoby sebe navzdajom
blizke, ak by ujmu, ktori utrpela jedna z nich, druha dévodne pocitovala ako viastnii ujmu.
30V kontexte § 67c ods. 2 pism. d) Obchodného zédkonnika pozri napriklad CSACH, K. Obchodna
spoloc¢nost’ v krize. In Sukromné pravo, ro€. 111, 2017, ¢. 4, s. 168, KUBINEC, M. Obchodna
spolocnost' v krize. Praha: C. H. Beck, 2022, s. 88, PALA, R., FRINDRICH, J. In OVECKOVA,
0. akol. Obchodny zdakonnik. Velky komentar. Bratislava: Wolters Kluwer, 2017, s. 508 alebo
v stvislosti s ob&ianskopravnou odporovatelnostou CENTIK, T. Méze byt pravnicka osoba
blizkou osobou? In Ulpianus, 2018. Dostupné: https://www.ulpianus.sk/blog/moze-byt-pravnicka-
osoba-blizkou-osobou.

ZITNANSKA, L. Veritel’ ako spriaznend osoba v konkurze a ako spoloénik pre uéely financovania
v krize a zakazu vratenia vkladu. In Sukromné pravo. roc. VIII, 2022, €. 2, s. 55.
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Preco by malo byt mozné nazerat na pravnicki osobu ako na blizku osobu
vysvetlovali uz viaceri autori atiez podporuju viaceré sudne rozhodnutia.*
Domnievame sa, ze uvedeny zaver nespochybiiuje pre ucely Zakona o konkurze
a reStrukturalizacii ani textacia jeho § 9. Ak totiz dame do vzajomného pomeru okruh
spriaznenych o0s6b pravnickej osoby podla § 9 ods. 1 Zakona o konkurze a
restrukturalizacii a fyzickej osoby podla § 9 ods. 2 Zaikona o konkurze
a restrukturalizacii, malo by platit’, ze ak urcita fyzicka osoba spada podla § 9 ods.
1 Zakona o konkurze a restrukturalizacii do okruhu spriaznenych osob pravnickej
osoby, mala by tato pravnickd osoba recipro¢ne spadat’ podla § 9 ods. 2 Zakona
o konkurze a restrukturalizacii do okruhu spriaznenych o0sob takejto fyzickej osoby.

V kontexte nami rieSenej otazky by potom malo platit, Ze pokial je fyzicka osoba
v pozicii Statutarneho organu, resp. jeho ¢lena, prokuristu alebo ¢lena dozornej rady
aztoho dovodu spadd podla § 9 ods. 1 pism. a) Zakona o konkurze
a restrukturalizacii do okruhu spriaznenych osob pravnickej osoby, mala by aj takato
pravnicka osoba spadat’ do okruhu spriaznenych oséb fyzickej osoby podl'a § 9 ods.
2 Zakona o konkurze a reStrukturalizacii. Hoci uznadvame, Zze popisana uvaha ma
potencial prispiet’ k vSeobecnému objasneniu blizkych o0s6b len nepriamo,
v rieSenom pripade nam dava zmysel pripustit’ postavenie pravnickej osoby ako
blizkej osoby.

1.3. Kratky exkurz k navrhu tzv. pre — pack smernice: Harmonizacia v otazke
spriaznenych os6b?

Kategoria  spriaznenych  os6b  vymedzend v Zdkone o konkurze
a reStrukturalizacii bola doteraz predmetom troch novelizacii.** Vo vztahu
k eurépskemu insolvenénému pravu ide o vnutrostatny koncept, ktory dosial’ nebol
z urovne Eurdpskej unie predmetom unifika¢nych, ¢i harmonizaénych usili. To sa
vSak v blizkej dobe mbze zmenit. Diia 7. decembra 2022 uverejnila Komisia navrh
smernice Europskeho parlamentu a Rady, ktorou sa harmonizuju urcité aspekty
insolvenéného prava (d’alej len ,,navrh smernice*)** a v suvislosti s nimi aj kategoria
LwStran uzko prepojenych s diznikom* (angl. ,party closely related to the debtor”).
Harmoniz4cia tejto kategorie osob sa navrhuje v stivislosti s harmonizéciou pravidiel
o odporovacich zalobach a tzv. pre-pack postupoch, ktoré sa navrhuji ako osobitny
mechanizmus predaja majetku dlznika v rdmci likvidacného konkurzu. Z pohl'adu
rieSenej témy je preto nutné vidiet, ze navrh smernice priamo neavizuje
harmonizéciu v otazke spriaznenych osdb vSeobecne pre ucely celého insolvenéného

32 Pozri prehl'ady stidnych rozhodnuti CENTIK, T. Méze byt pravnicka osoba blizkou osobou? In
Ulpianus, 2018. Dostupné: https://www.ulpianus.sk/blog/moze-byt-pravnicka-osoba-blizkou-
osobou

Prehladné vysvetlenie kazdej z nich ponuka DURICA, M. Zdkon o konkurze a restrukturalizdcii.
Komentar. 4. vydanie. Praha: C. H. Beck, 2021, s. 41.

Navrh smernice Eurdpskeho parlamentu a Rady, ktorou sa harmonizuji urcité aspekty
insolvenéného prava zo dna 7.12.2022, COM(2022) 702 final. Dostupna tu: https://eur-
lex.europa.eu/resource.html?uri=cellar:8adadc6c-76¢9-11ed-9887-
0laa75ed71a1.0023.02/DOC_1&format=PDF
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prava, ale len v kontexte odporovacich zalob a predaja majetku dlznika v rdmci tzv.
pre-pack postupoch.

Navrh smernice navrhuje rovnako ako Zakon o konkurze a restrukturalizacii
vymedzenie ,,strdn uzko prepojenych s diznikom* rozdielne pre fyzické a pravnické
osoby. Pre fyzické osoby sa v ¢lanku 2 pism. q) navrhu smernice navrhuje zaradit’
do okruhu s nimi tizko prepojenych 0s6b:

i) manzel/manzelka alebo partner/partnerka diznika;

ii)  predkovia, potomkovia a surodenci diznika alebo manzela/manzelky alebo
partnera/partnerky a manzelia/manzelky alebo partneri/partnerky
uvedenych osob;

iii)  osoby, ktoré ziju v domacnosti diznika;

iv)  osoby, ktoré pracuju pre dlznika na zdklade pracovnej zmluvy, ktoré maju
pristup k neverejnym informdciam o zdlezitostiach diznika alebo inak plnia
ulohy, vdaka ktorym maju pristup k neverejnym informdciam o
zalezitostiach dlznika, a to vrdtane poradcov, uctovnikov alebo notarov;

v)  pravnické osoby, v ktorych je diznik alebo jedna z 0s6b uvedenych v
bodoch i) az iv) tohto pododseku clenom spravnych, riadiacich alebo
kontrolnych organov alebo vykondva povinnosti, ktoré umoznuju pristup k
neverejnym informdciam o zdleZitostiach dlznika.

V porovnani s tym, ¢o sme uz uviedli pri spriaznenych osobach fyzickej osoby
v kontexte Zakona o konkurze a restrukturalizacii, vnimame vymedzenie Uzko
prepojenych osob s fyzickou osobou ako SirSie. Uvedomujeme si vSak, Zze mnohé
rozdiely v Sirke su podmienené tym, ako Sirokl interpreticiu pojmu blizke osoby
fyzickej osoby sme ochotni pripustit. Napriklad aj pri su¢asnom vymedzeni
spriaznenych osob fyzickej osoby by malo byt mozné dospiet’ k zaveru o tom, ze
osoby uvadzané v ¢lanku 2 pism. q) odsekoch iv) a v) nadvrhu smernice, su s niou
spriaznené.

V dalsej Casti ¢lanku 2 pism. q) ndvrhu smernice sa navrhuji vymedzit’ strany
uzko prepojené s pravnickou osobou tak, Ze by tam mali patrit’:

»i)  kazdy clen spravnych, riadiacich alebo kontrolnych organov dlznika;

ii)  drzitelia majetkovej ucasti s kontrolnym podielom v podniku diznika,

iii)  osoby, ktoré vykondvaju podobné funkcie ako tie, ktoré vykondvaju osoby
podla bodu i),

iv)  osoby, ktoré su v sulade s druhym pododsekom tizko prepojené s osobami
uvedenymi v bodoch i), ii) a iii) tohto pododseku. **

Okruh o0s6b 1uzko prepojenych s pravnickou osobou v zasade koresponduje

s vymedzenim spriaznenych osob pravnickej osoby podla § 9 ods. 1 Zakona
o konkurze a restrukturalizacii, hoci sa ziada uviest, ze uvedeny zaver je tiez
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podmieneny ochotou pripustit’ SirSie nahl'ady v otdzkach, ktoré sme blizZsie rozvinuli
v predchadzajucich ¢astiach prispevku.?

V kone¢nom zhodnoteni v§ak mozno uviest’, ze ak navrh smernice bude prijaty,
harmonizovany ramec pravidiel sa dotkne spriaznenych os6b minimalne v otazke
odporovatelnosti a tzv. pre-pack postupoch. Ked’Ze preferujeme skor Sirsi nahl’ad na
spriaznené osoby v§eobecne, domnievame sa, ze by bolo vhodnejsie v prvom kroku
uvazovat’ o harmonizécii kategorie spriaznenych oséb vSeobecne pre ucely celého
insolven¢ného prava, ako vytvarat osobitnil kategoériu ,.stran uzko prepojenych
s dlznikom* len pre ucely odporovatelnosti pravnych tkonov, ¢i tzv. pre-pack
postupov.

1.4. Vyznam spriaznenych osdéb pri vykone spravcovskej cinnosti: Vecné
vymedzenie

Zopakujeme, ze Zakon o konkurze a reStrukturalizacii vymedzuje okruh
spriaznenych osob pre ucely konkurzného, restrukturalizaéného konania a konania
0 oddlZeni, v ramci ktorych s nimi operuje pri rieSeni réznych pravnych otazok.
Aplikacny rozsah tejto kategdrie vSak presahuje hranice pdsobnosti Zakona
o konkurze a restrukturalizacii. Na spriaznené osoby v Sirke a vyzname ako ich
vymedzuje Zakon o konkurze a reStrukturalizacii totiz nadvdzuje aj Zakon
o spravcoch®® a v § 4 ich vyuziva pri formulovani viacerych dovodov, pre ktoré je
spravca vyluceny z vykonu spravcovskej ¢innosti.’’

Spravcovskou ¢innost'ou pritom Zakon o spravcoch rozumie ¢innost’ spravcu
v konkurznom konani, reStrukturalizacnom konani, v konani o oddlzeni podla
Zakona o konkurze a reStrukturalizacii alebo v konani o verejnej preventivnej
restrukturalizacii podla Zakona o rieSeni hroziaceho upadku.’® Cinnost’ spravcu
ustanoveného do funkcie likvidatora obchodnej spolocnosti podl'a § 72 ods. 1 pism.
a) Obchodného zakonnika by tak mala stat’ uz mimo definiciu spravcovskej ¢innosti
a podmienok s tym spojenymi, ktoré pre vykon spravcovskej ¢innosti formuluje

35
36

Pozri podkapitolu 1.1 tohto prispevku.

Podla § 4 ods. 5 Zakona o spravcoch: ,, Spriaznenou osobou na ucely tohto zakona sa rozumie
osoba podla osobitného predpisu.“ V poznamke pod ¢iarou sa odkazuje na § 9 Zakona o konkurze
a restrukturalizacii.

37 Pre Uplnost spomenieme aj zdkon &. 111/2022 Z. z. o rieSeni hroziaceho upadku a o zmene
a doplneni niektorych zakonov v zneni neskorsich predpisov, ktory odkazuje v § 2 ods. 1 pism. a)
priamo na § 9 Zakona o konkurze a reStrukturalizacii v otazke vymedzenia spriaznenych osob
v suvislosti s pravnou Uipravou verejnej a neverejnej preventivnej restrukturalizacie.

Podl'a § 1 Zakona o spravcoch: , Tento zdkon upravuje postavenie spravcov, ktori vykonavaji
cinnost’ v konkurznom konani, restrukturalizacnom konani, konani o oddlzeni alebo konani o
verejnej preventivnej restrukturalizacii podla osobitnych predpisovl) (dalej len "spravcovska
¢innost™), prava a povinnosti spravcov, vzdelavanie spravcov, pdésobnost Ministerstva
spravodlivosti Slovenskej republiky (dalej len "ministerstvo”) vo vykone spravcovskej cinnosti a
dohlad ministerstva nad vykonom spravcovskej cinnosti. *
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Zakon o spravcoch.* To by mohlo v kone¢nom désledku znamenat® okrem iného aj
to, Ze dovody, pre ktoré Zakon o spravcoch vylucuje spravcu z vykonu spravcovskej
¢innosti, nevylu€uju spravcu z vykonu funkcie likvidatora obchodnej spolo¢nosti.
Domnievame sa, ze takyto vysledok by mohol v niektorych pripadoch viest
k paradoxnym vysledkom. Ak by totiz do funkcie likvidatora obchodnej spolo¢nosti
mohol byt ustanoveny aj spravca, ktory by bol inak vylaceny z vykonu spravcovskej
¢innosti, zakonna uprava by aj od takého spravcu jednak ocakavala, ze v pripade
navrhu na vyhldsenie konkurzu poda spravu o majetnosti spolocnosti alebo
nemajetnosti spolo¢nosti tak, ako by iSlo o zavere¢nu spravu predbezného spravcu
ajednak by mu za podanie takejto spravy priznavala odmenu rovnako ako
predbeznému spravcovi.*

Hoci sa javi, ze Zékon o spravcoch priamo neupravuje podmienky vykonu
¢innosti spravcu ustanoveného do funkcie likvidatora, isté premostenie s touto
upravou Obchodny zakonnik predsa len konstruuje. Podl’'a § 72 ods. 3 Obchodného
zakonnika ,,ak likvidatora ustanovuje sud, ustanovenie sa uskutociiuje nahodnym
vyberom z 0séb, ktoré by mohli byt pre pripad vyhlasenia konkurzu na majetok
spolocnosti ustanovené za spravcu konkurznej podstaty, a to aj bez ich suhlasu.
Domnievame sa, ze vykladom § 72 ods. 3 Obchodného zédkonnika by sme mohli
dospiet’ k zaveru otom, ze dovody, pre ktoré je vyluceny spravca z vykonu
spravcovskej ¢innosti, by mali byt aplikovateI'né aj na vykon funkcie likvidatora
obchodnej spolo¢nosti. V d’alSej Casti prispevku sa pokusime priblizit’ ako Zakon
o spravcoch pracuje s kategériou spriaznenych osdb pri koncipovani dovodov
vylu€ujticich spraveu z vykonu spravcovskej ¢innosti, ale v konecnom désledku aj
Cinnosti likvidatora obchodnej spolocnosti.

2. VyLI’JéENIE SPRAVCU Z VYKO,NU, SPRAVCOVSKEJ CINNOSTI:
ZAKONNE DOVODY A PROCESNE SUVISLOSTI

V § 4 formuluje Zakon o spravcoch tri okruhy pripadov, ktoré pokial’ nastant,
vylucuju spravcu z vykonu spravcovskej ¢innosti.

Podstata prvého spociva v zaujatosti spravcu. Podla § 4 ods. 1 Zakona
o spravcoch je spravca vyluceny z vykonu spravcovskej ¢innosti, ,,ak so zretelom
na jeho pomer k veci, v ktorej vykondva sprdavcovsku cinnost, mozno mat
pochybnosti o jeho nezaujatosti. “ Uvedend formulacia pripomina Gpravu vylicenia
sudcu podl'a Civilného sporového poriadku, v detailoch je vS§ak mierne odlisna. Kym

3 Komentéar k Zakonu o spravcoch uvadza aj dalSie priklady €innosti spravcu, ktoré sa vymykajl

z ramca definicie spravcovskej &innosti podl'a § 1 Zakona o spravcoch. Pozri KRALIK, M. Zdikon
o spravcoch. Vyhlaska, ktorou sa vykonavaju niektoré ustanovenia zdkona ¢. 7/2005 Z. z.
o konkurze a restrukturalizacii. Komentar. Bratislava: Wolters Kluwer, 2014, s. 12.

Podl'a § 12 ods. 7 Zakona o konkurze a restrukturalizacii: ,, Ak ndvrh na vyhlasenie konkurzu
podava likvidator ustanoveny suidom zo zoznamu spravcov, k navrhu na vyhlasenie konkurzu pripoji
spravu o majetnosti spolocnosti alebo nemajetnosti spolocnosti tak, ako by islo o zaverecnu spravu
predbezného spravcu podla osobitného predpisu. Za podanie spravy ma likvidator narok na
odmenu rovnako ako predbezny spravca.
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§ 48 ods. 1 Civilného sporového poriadku*! zakladé zaujatost’ sudcu nielen pre jeho
pomer k veci, ale aj k stranam, ich zastupcom alebo osobam zii¢astnenym na konani,
Zakon o spravcoch sa v tomto smere obmedzuje len na pomer k veci. Neznamena to
vSak, Ze pomer spravcu k osobam je votdzke vylucenia spravcu z vykonu
spravcovskej ¢innosti bez pravneho vyznamu.

Zakon o spravcoch ho zohl'adiiuje v ramci druhého okruhu pripadov, ktory je
vymedzeny v § 4 ods. 2 aspociva v taxativnom vypocte zdkonnych doévodov,
podstata ktorych spociva v réznych modifikacidch vztahu spravcu a tam uvedenych
0s0b. Tym, v ktorych podstate sa operuje so spriaznenymi osobami, venujeme
osobitnu pozornost'.

Okrajovo mozno eSte spomenut’ treti okruh pripadov, v ktorych je podl'a § 4 ods.
3 Zakona o spravcoch spravca vyluceny z vykonu spravcovskej cinnosti. Ide
o vylucenie spravcu podsobiaceho vo viacerych veciach, v ktorych by spolocné
zaujmy veritel'ov mohli byt’ vo vzajomnom rozpore.

2.1. Zakonné dovody vylucenia spravcu zaloZené na spriaznenosti 0s6b

Rovnako ako pomer sudcu k uritym osobam, aj pomer spravcu moéze byt
dévodom jeho vylicenia z vykonu spravcovskej Cinnosti. Kym § 48 ods. 1 Civilného
sporového poriadku ponechava znaény priestor v rozhodovani o tom, ¢i pomer sudcu
k osobam moze zakladat' pochybnosti o jeho nezaujatosti a na tomto zaklade ho
vyliéit’ z prejednania a rozhodovania vo veci, Zékon o spradvcoch k rieSeniu tejto
otazky pristupuje odliSne a priestor v rozhodovani onej ohraniCuje taxativne
uvedenymi prikladmi takychto pomerov.

Takto § 4 ods. 2 pism. a) Zakona o spravcoch vylucuje spravcu v pripade, ze
spravca je spriaznenou osobou veritela prihlasenej pohladavky. Aj na tomto
zakonnom dovode je mozné dobre demonstrovat’ potrebu SirSieho ndhladu na
koncept spriaznenych osob, resp. blizkych os6b. Napriklad ak by sme nepripustili
nahlad na pravnicki osobu ako na blizku osobu, potom by sme museli nutne
pripustit’, ze spravcu ako pravnickl osobu nevylucuje, pokial si v dotknutom konani
(pozn. v konani, v ktorom zastdva poziciu spravcu) prihlasi pohladavku fyzicka
osoba, ktora je zaroven Clenom Statutdrneho organu spravcu ako pravnickej osoby.

O ¢om je mozné pri tomto bode diskutovat je tiez otazka, ¢i je mozno tomuto
vylucovaciemu dovodu prakticky predist’ jednoduchym postapenim pohladavky zo
spriazneného veritel'a na nespriazneného veritel’a, ktory by si ju mohol nasledne
prihlasit’ v konani bez toho, aby tym nastupil zdkonny dovod vylucenia spravcu.
V jadre veci ide o posudenie toho, ¢i spravcu vylucuje prihlasenie akejkol'vek
spriaznenej pohl'adavky vo vyzname ako to upravuje § 95 ods. 3 Zakona o konkurze

41 Ppodla § 48 ods. 1 Civilného sporového poriadku: ,,Sudca je vyliceny z prejedndvania a

rozhodovania sporu, ak so zretelom na jeho pomer k sporu, k strandm, ich zastupcom alebo osobam
zucastnenym na konani mozno mat odévodnené pochybnosti o jeho nezaujatosti. **
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a reStrukturalizécii,*? alebo ostava vo vztahu k nemu relevantna len pozicia veritel'a
prihlasenej pohladavky. Formulacia rieSeného ustanovenia je vtomto smere
jednoznacnd a ddva jasne najavo, ze spravcu vylucuje z vykonu cinnosti, ak je
spriaznenou osobou veritel'a prihlasenej pohl'adavky, a je bez pravneho vyznamu,
o prihlasenie akej pohl'adavky ide. V tomto duchu vnimame aj el ustanovenia.
Domnievame sa, Ze cielom je predist’ tomu, aby veritelia, ktorym Zakon o konkurze
a reStrukturalizacii priznava urcité opravnenia smerom k spravcovi, boli vo vzt'ahu
k nemu spriazneni. Nevidime vSak ziaden zmysel vylicit’ spravcu z konania len na
tom zdklade, ze zo strany nespriaznen¢ho veritel'a bola prihlasenda pohladavka,
ktorej veritelom bola kedysi osoba spriaznena so spravcom.

Podl’a § 4 ods. 2 pism. b) Zakona o spravcoch je spravca tiez vyluceny vtedy, ak
je spriazneny s dlznikom alebo osobou, ktora je spriaznena s dlznikom. Ci uz
zvolime $irSie alebo uzsie nazeranie na spriaznené osoby, je jednoznacné, ze okruh
0s0b, ktoré dokazu vylucit’ spravcu z vykonu ¢innosti, je mimoriadne Siroky. Ak si
uvedomime, ako vymedzuje Civilny sporovy poriadok pomer sudcu k osobam ako
dovod, ktory moéze zakladat pochybnosti o jeho nezaujatosti, vnimame, ze
poziadavky na poziciu spravcu si v tomto bode nastavené mimoriadne vysoko.
Vtomto dovode vylucenia spravcu mozno vidiet multiplikdciu konceptu
spriaznenych o0s6b. Jednotlivé osoby spriaznené s dlznikom vytvaraju vlastné
okruhy spriaznenych osob, ktoré pokial’ zasiahnu osobu spravcu, tak ho vylicia
z vykonu ¢innosti. Tento multiplikaény efekt d’alej rozSiruje § 4 ods. 2 pism. c)
Zakona o spravcoch, ktory vylucuje spravcu aj vtedy, ak s nim spriaznend osoba je
spriaznenou osobou dlznika alebo osoby, ktora je spriaznenou osobou dlZznika.

V § 4 ods. 2 pism. d) Zakona o spravcoch je spravca vyluceny aj pre pripad, Ze je
veritel'om alebo dlZnikom dlZnika alebo méa ktortikol'vek z tychto pozicii vo vzt'ahu
ku osobe spriaznenej s dlznikom. Ustanovenie § 4 ods. 2 pism. e) Zakona
o spravcoch k tomu dopliia aj osoby spriaznené so spravcom, ktoré pokial’ maju
poziciu veritel'a, dlznika dlznika alebo ktorukol'vek z tychto pozicii vo vztahu ku
osobe spriaznenej s dlznikom, vylucuju spravcu z vykonu ¢innosti. Podstata tychto
zakonnych doévodov spociva v existencii veritel'ského alebo dlznickeho vztahu
medzi spravcom alebo s nim spriaznenymi osobami na jednej strane a dlZznikom
alebo s nim spriaznenymi osobami na strane druhej. Oproti inym typom vztahu
vnimame veritel'sky, ¢i dlznicky typ vztahu z podstaty veci ako dynamicku veli¢inu.
Ich existencii atrvaniu je totiz mozné predist jednoduchymi ukonmi (napr.
postipenie pohladavky, prevzatie zavdazku, splnenie zavdazku apod.). Kedze
zakonna formulacia dava jasne najavo, ze relevantné je, ¢i spravca alebo s nim
spriaznena osoba je alebo nie je v niektorej z pozicii uvedenej v § 4 ods. 2 pism. d)
ae) Zakona o spravcoch v ¢ase rozhodovania sidu o odvolani spravcu z funkcie,
domnievame sa, ze oproti inym zakonnym vylu¢ovacim dovodom maji tieto skor

4 Podra § 95 ods. 3 Zékona o konkurze a restrukturalizacii: ,,Tak isto ako podriadend pohladavka sa

uspokoji tiez zmluvna pokuta a pohladavka, ktora patri alebo patrila veritelovi, ktory je alebo
kedykolvek od vzniku pohladavky bol spriazneny s upadcom (dalej len "spriaznené pohladavky"),
na pripadné zabezpecenie tychto pohladavok zabezpecovacim pravom sa v konkurze neprihliada.
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povahu odstranitelnych prekazok, ktorym sa da v praktickej rovine pomerne
jednoducho vyhnut'. Na druhej strane nie je mozné vylucit, ze veritel'sky alebo
dlZnicky vzt'ah medzi spravcom alebo s nim spriaznenymi osobami na jednej strane
a dlznikom alebo s nim spriaznenymi osobami na strane druhej, bude zamerne
kreovany prave za ic¢elom vylucenia spravcu z konania.

Podra § 4 ods. 2 pism. f) Zakona o spravcoch je spravca d’alej vyluceny z vykonu
spravcovskej Cinnosti, ak v poslednych troch rokoch zabezpecil zavizky dlznika
apodla § 4 ods. 2 pism. g) Zakona o spravcoch, tiez ak so spravcom spriaznend
osoba zabezpecovala v rovnakom obdobi zavizky dlznika alebo zavizky s dlZznikom
spriaznenej osoby. Oproti predchadzajicim dvom zakonnym dovodom o existencii
dlznickeho a veritel'ského vztahu,* spoc¢ivaji uvedené rieSenia na koncepéne
rozdielnych pristupoch.

Pre naplnenie hypotéz rieSenych pravnych noriem je podstatné len to, ¢i
k zabezpeceniu zavidzkov doslo hocikedy v obdobi poslednych troch rokov, pricom
je bez pravneho vyznamu, ¢i v ¢ase vykonu spravcovskej ¢innosti zabezpecenie stale
trva. Na tomto zaklade sa domnievame, Ze oproti predchddzajucim dvom zdkonnym
dévodom nejde typovo o jednoducho odstranitelné prekazky. Uginky tychto
vyluc¢ovacich dévodov, pokial’ raz uz nastali, nemézu pominut’ inak ako uplynutim
relevantného ¢asového obdobia.

Ideovo podobne koncipuje § 4 ods. 2 pism. j) Zakona o spravcoch vylucenie
spravcu v pripade, Zze poskytol dlznikovi auditorské alebo pravne sluzby. Z rozsahu
uvedeného ustanovenia by sa malo vymykat’ poskytovanie inych ako auditorskych,
¢i pravnych sluzieb. Spravcu tiez nevylucuje z ¢innosti, pokial’ poskytol auditorské,
¢i pravne sluzby osobe spriaznenej s dlznikom. Z pohl'adu pouZzitej formulacie je tiez
zaujimavé, ze je bez pravneho vyznamu, v ktorom ¢asovom obdobi k poskytnutiu
sluzby doslo. Pokial’ raz uz spravca poskytol pravne sluzby dlznikovi, je definitivne
vyliceny z insolvenéného konania veden¢ho vo vzt'ahu k takému dlznikovi. V tomto
smere sa nam javi poOsobenie uvedeného zakonného dovodu ako casovo
neohranicené.

Rozdielne od toho § 4 ods. 2 pism. k) Zakona o spravcoch typovo podobny
zakonny dovod vylucenia spravcu uz Casovo ohranicuje a vyluuje ho na tom
zaklade, Ze s nim spriaznend osoba poskytla dlznikovi v poslednych troch rokoch
auditorské alebo pravne sluzby.

Napokon § 4 ods. 2 pism. m) a n) Zakona o spravcoch vylucuje z vykonu ¢innosti
takého spravcu, ktory bol v poslednych dvoch rokoch zamestnancom dlznika alebo
s nim spriaznend osoba bola vediicim zamestnancom dlZnika.

4 Podla § 4 ods. 2 pism. d) a €) Zakona o spravcoch.
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2.2. Procesné suvislosti vylucenia spravcu

Existencia niektorého zo zdkonnych dévodov vylucenia spravcu nespdsobuje
zanik jeho funkcie automaticky. K tomu je potrebné rozhodnutie sidu o odvolani
spravcu, ktoré moze sud vydat’ bud’ na zaklade navrhu alebo aj bez navrhu. Zakon
o konkurze a restrukturalizacii priznava v ramci konkurzného konania pravo podat
navrh na odvolanie spravcu okrem samotného spravcu aj veritel'skému vyboru alebo
zabezpeCenému veritelovi zistenej zabezpeCenej pohladavky.** Domnievame sa
vSak, Ze mnohé zo situécii, ktoré by mohli predstavovat’ zdkonny dovod vylucenia
spravcu, nemaju sudy, veritel'sky vybor, ¢i zabezpeceny veritel’ prakticky moznost’
rozpoznat. V otazke odvolania spravcu pre jeho vylucenie podla § 4 Zakona
o spravcoch preto mozno predpokladat’ iniciativu najmé zo strany spravcu. Ten,
pokial’ zisti pritomnost’ niektorej z prekazok formulovanych ako zakonné dévody
vylucenia spravcu z vykonu spravcovskej ¢innosti, mal by podl'a § 3 ods. 7 Zakona
o spravcoch poziadat’ sud o odvolanie z funkcie v prisluSnom konani a existenciu
zakonného dévodu vylucenia sidu preukazat’.

Predtym ako sud rozhodne o odvolani spravcu zfunkcie, ma v ramci
konkurzného konania povinnost’ vypocut’ veritel'sky vybor, ak je zvoleny, a aspon
troch zabezpecenych veritelov s najvy$§im poctom hlasov.*> O samotnom odvolani
spravcu rozhoduje sud bud’ v rdmci schddze veritel'ov, ktort za tymto ucelom zvola,
alebo mimo schodzu veritel'ov. Spravcovi odvolanému mimo schddzu veritelov
moéze sud vrozhodnuti ojeho odvolani vymedzit' rozsah Cinnosti, ktoré bude

vykonavat az do ustanovenia nového spravcu.*®

2.3. Casova relevancia pri spriaznenych osobach a nasledne zmeny vo
vztahoch

Predchadzajuce Casti prispevku predstavili zakonné dovody vylicenia spravcu,
ktoré vroéznych obmenach operuju s konceptom spriaznenych os6b a procesné
suvislosti s tym spojené. Kedze spriaznenost medzi osobami je zaloZzenda na
existencii zakonom vymedzeného vzt'ahu, v kontexte rieSenej témy médze vzniknat
otazka, k akému casovému momentu by mal sud posudzovat’ existenciu takého
vztahu a aké su dopady naslednych zmien v kvalite tohto vztahu pri rozhodovani
0 odvolani spravcu. Okruh spriaznenych 0sob na strane spravcu, dlznika, ¢i veritelov
prihlasenych pohladdvok, totiz nie je statickd veli¢ina a vplyvom rdznych
skutoc¢nosti sa méze v priebehu Casu menit’, rozsirovat’, i zuzovat.

Pravna tUprava vylucenia spravcu vyslovne nereguluje casovo relevantny
moment, ku ktorému je potrebné spriaznenost’ medzi osobami testovat’ a podl'a toho

44
45

Ustanovenie § 42 ods. 2 Zakona o konkurze a restrukturalizacii.

Komentarova literatura vysvetluje situacie, v ktorych je mozné od vysluchu upustit. Pozri
DURICA, M. Zdkon o konkurze a restrukturalizacii. Komentar. 4. vydanie. Praha: C. H. Beck,
2021, s. 405.

46 Pozri § 42 ods. 3 Zakona o konkurze a restrukturalizacii.
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vyvodzovat’ priavne nasledky pre postavenie spravcu.*’” Domnievame sa vsak, Ze
vykladom jednotlivych ustanoveni je mozné takyto ¢asovo relevantny moment urcit’.

Tam, kde jednotlivé zdkonné dovody formuluje § 4 ods. 2 Zakona o spravcoch
v pritomnom c¢ase, dava zmysel posudzovat spriaznenost medzi osobami
k momentu rozhodovania sudu o jeho odvolani. Preto pokial’ spravcu vylucuje, ak:

- je spriazneny s veritelom pohladavky (§ 4 ods. 2 pism. a) Zakona
o0 spravcoch);

- je spriaznenou osobou dlznika alebo osoby, ktora je spriaznenou osobou
dlZznika (§ 4 ods. 2 pism. b) Zakona o spravcoch);

- s nim spriaznend osoba je spriaznenou osobou dlznika alebo osoby, ktora
je spriaznenou osobou dlznika (§ 4 ods. 2 psim. ¢) Zakona o spravcoch);

- je veritel'om alebo dlznikom dlznika alebo osoby spriaznenej s dlznikom
(§ 4 ods. 2 pism. d) Zakona o spravcoch);

- s nim spriaznend osoba je veritel'om alebo dlZznikom dlznika alebo osoby
spriaznenej s dlznikom (§ 4 ods. 2 pism. e) Zakona o spravcoch);

mal by std pri rozhodovani o odvolani spravcu z vykonu jeho ¢innosti posudzovat
existenciu a trvanie vylu¢ovacieho dévodu ku ditu rozhodovania. Pokial’ niektory
z vysSie uvedenych vyluCovacich dovodov poOvodne existoval, ale ku diiu
rozhodovania sudu o odvolani spravcu zanikol, sud by nemal spravcu odvolat’.
Napriklad, ak bol sprdvca clenom Statutarneho organu veritela prihlasenej
pohladavky, ale jeho funkcia zanikla (a teda v Case vykonu spravcovskej ¢innosti
netrva), tato skutocnost by ho sama o sebe nemala nevylucovat' z vykonu jeho
funkcie.

Niektoré vylucovacie dovody vSak Zakon o spravcoch neformuluje v pritomnom
ase, takto napriklad ¢ini, ked’ vylucuje spravcu, ak:

- v poslednych troch rokoch s nim spriaznena osoba zabezpeCovala zavizky
dlZznika alebo zavizky s dlznikom spriaznenej osoby (§ 4 ods. 2 pism. g)
Zakona o spravcoch);

- snim spriaznend osoba v poslednych troch rokoch poskytla dlznikovi
auditorské alebo pravne sluzby (§ 4 ods. 2 pism. k) Zakona o spravcoch);

- vposlednych dvoch rokoch bola snim spriaznena osoba vedicim
zamestnancom dlznika (§ 4 ods. 2 pism. n) Zakona o spravcoch).

V tejto stvislosti vznikd otazka, ku ktorému casovému momentu testovat
spriaznenost’ osoby. Mal by byt spravca vyluceny v pripade, ak dlznikov zavédzok
zabezpecila osoba spriaznena s nim v ¢ase vzniku zabezpecenia alebo v Case, ked’

47 Casovt relevanciu v posudzovani spriaznenosti medzi osobami pre Gcely zdkazu vratenia vkladu

vyslovne upravuje § 67j ods. 3 Obchodného zédkonnika podl'a ktorého ,, Na ucely odseku 2 sa za
spolocnika povazuje aj a) byvaly spolocnik, ak k plneniu podla odseku 2 doslo v lehote dvoch rokov,
odkedy prestal byt spolocnikom spolocnosti, alebo b) osoba, ktora sa stala spoloc¢nikom spolocnosti
v lehote dvoch rokov od plnenia podla odseku 2.*
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vykonava funkciu spravcu? Alebo malo by spravcu vylucovat’, ak dlznikovi poskytla
pravne sluzby osoba spriaznena s nim v ¢ase poskytovania sluzby alebo v ¢ase, ked’
vykonava funkciu spravcu? Ci napokon mal by byt spravca vylii¢eny z ¢innosti, ak
vedicim zamestnancom dlznika bola v obdobi poslednych dvoch rokov osoba s nim
spriaznena v Case trvania pracovnopravneho pomeru alebo v Case, ked’ vykonava
spravcovsku ¢innost’?

Domnievame sa, ze zpohladu vykonu spravcovskej Cinnosti dava zmysel
testovat’ spriaznenost’ s osobou v ¢ase vykonu funkcie spravcu. Nevidime dovod
postihovat’ spravcu pre prepojenie, ktoré existovalo v minulosti, ale v Case vykonu
spravcovskej ¢innosti uz neexistuje. Preto by ho nemalo vylucovat, pokial’ osoba
kedysi s nim spriaznend, zabezpecila zavizky dlznika, ¢i mu poskytla pravne sluzby.
Pokial’ Zakon o spravcoch operuje s konceptom spriaznenych o0s6b pri uprave
vylucenia spravcu z vykonu spravcovskej ¢innosti, relevantnym by mal byt pre tento
ucel okruh spriaznenych osob v ¢ase vykonu jeho ¢innosti, resp. v ¢ase, kedy sud
rozhoduje o jeho odvolani pre pritomnost niektorého zo zakonného ddévodu
vylucujuceho spravcu z ¢innosti.

ZAVER

Prispevok popisuje spriaznené osoby vo vyzname ako ich vymedzuje § 9 Zakona
o konkurze a restrukturalizacii. Ukazuje, Ze okruh spriaznenych osob nie je ustaleny,
a ako v doktrine, tak aplikacnej praxi, vidiet’ uZsie i SirSie ndhl'ady. Navrh smernice
Eurépskeho parlamentu a Rady zo dina 7. decembra 2022, ktorou sa maju
harmonizovat’ urcité aspekty insolven¢ného prava, potvrdzuje skor SirSie nazeranie.
Hoci je nutné spresnit, Zze harmonizacia rieSenej otazky sa ma dotknut’ pravnej
upravy odporovatelnosti pravnych ukonov a tzv. pre-pack postupov, pri vyklade
niektorych otazok moéze uz teraz podporne ukazovat’ na eurdpsky trend chapania
spriaznenych o0so6b. V domacich koncindch sa vSak nie vzdy dari vyrieSit
problematické otazky vykladom, vtedy skor nastupuje vyslovne legislativne riesenie.
Tak je tomu aj vpripade poslednej novelizacie § 9 Zakona o konkurze
a reStrukturalizacii, ktorda by mala definitivne vylucit’ veritelov poskytujucich
finan¢né sluzby dlZznikovi z okruhu os6b, ktoré by mali mat’ vplyv na riadenie
pravnickej osoby z titulu ur¢itych zmluvnych dojednani. Hoci vnimame okruh
spriaznenych osdb dnes ako neustaleny, uvazovali sme o fiom z hl'adiska zdkonnych
dovodov vylucujucich spraveu z vykonu spravcovskej ¢innosti. Zakon o spravcoch
totiz na spriaznené osoby podla Zakona o konkurze a reStrukturalizacii priamo
nadvdzuje ana ich zaklade koncipuje zdkonné dovody, ktoré pokial’ nastant,
vylucuju spravcu z vykonu spravcovskej €innosti. Tam, kde vznikol priestor pre
porovnanie uzSieho a SirSieho ndhladu, sme dospeli k zaveru, ze dava zmysel
pripustit’ irSie nazeranie. Uvedené konStatovanie vSak neznamend, Ze by sucasna
pravna uprava nebola dostatocna. V mnohych smeroch sme totiz konStatovali
mimoriadne vysoko nastavenu Uroven poziadaviek kladenych na spravcu v otazke
jeho nezaujatosti.
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Nikladovost’ reStrukturalizaénych procesov pri odpise pohPadavok?

The cost of restructuring processes in the write-off of receivables

Abstrakt

V pripade financnych tazkosti méze obchodnd spolocnost vyuzit rozne ndstroje
a opatrenia na ich prekonanie. V pripade ak nie je mozné neformdlne dohoda
s veritelmi md obchodna spolocnost moznost po splneni zakonnych podmienok
vyuzit aj formdlne instituty preventivnej reStrukturalizdacie a upadkovej
restrukturalizdacie. Prispevok sa zaobera ndkladovostou oboch restrukturalizacnych
procesov v situdcii ked' sa obchodnd spolocnost rozhodne vyuzit' odpis pohladdvok
ako hlavné restrukturalizacné opatrenie.

Klucove slova: verejnd preventivna restrukturalizdacia, veritel, insolvencné konanie,
odpis pohladavok.

Abstract
In case of financial difficulties, the company can use various tools and measures to
overcome them. In the event that an informal agreement with creditors is not
possible, the company has the opportunity to use the formal institutes of preventive
restructuring and restructuring after meeting the legal conditions. The contribution
deals with the cost of both restructuring processes in a situation where a company
decides to use the write-off of receivables as the main restructuring measure.

Key words: public preventive restructuring, creditor, insolvency proceedings, write-

off of claims.

JEL Classification: K2

UVOD

Nie je neobvyklé, ze niektoré obchodné spolo¢nosti majui v ur¢itom ¢ase finan¢né
tazkosti Castokrat spdosobené nedostatkom ich likvidity. Tieto finan¢né tazkosti
mbzu obchodnych spolo¢nostiam spdsobit’ v praxi zna¢né problémy, ktoré

I Katedra obchodného prava a hospodéarskeho prava, Pravnicka fakulta Univerzity Pavla Jozefa
Safarika v Kogiciach.

2 Této préaca bola podporena Agentlirou na podporu vyskumu a vyvoja na zdklade Zmluvy &. APVV-
19-0424 a VEGA ¢. 1/0259/22.
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v krajnom pripade mézu viest’ az k vyhlaseniu konkurzu na obchodnu spoloc¢nost’.
Pred tymto krajnym rieSenim moze obchodna spolocnost’ sa snazit’ vyriesit' tieto
finan¢né t'azkosti aj prostrednictvom formalnej alebo neformélnej restrukturalizacie.
Restrukturalizacia spolo¢nosti spo¢iva v zmene kapitalovej a majetkovej Struktiry?
podnikatel'a, umoziiuje mu reagovat’ na aktualne pomery na trhu, vyriesit stary dlh
a pokradovat’ v podnikatel'skej ¢innosti.* Je potrebné viak pod¢iarknut’ skuto¢nost,
ze reStrukturalizicia nie ani tak spdsobom riesenia upadku ako skor spdsobom, ako
sa na spdsobe upadku dohodnut’.’

Pri neformalnej reStrukturalizacii je pdjde o dohodu obchodnej spolo¢nosti
v pozicii dlznika s jej veritelmi vyuzitim nastrojov zavézkového a korpora¢ného
prava. Pgjde tu o rieSenie financnych tazkosti, ktoré je zalozené na individualnych
rokovaniach s veritelmi, pricom nemusi tu dojst k dohode medzi vsetkymi
zainteresovanymi subjektmi. V pripade zlyhania neformalnych rokovani ma
obchodna spolo¢nost v pozicii dlznika stidle moznost vyuzit' inStitat
Standardizované insolvencné riesenie.

Jednou z poslednych velkych noviel v oblasti konkurzného prava bolo prijatie
zakona ¢. 111/2022 Z.z. orieSeni hroziaceho upadku a o zmene a doplneni
niektorych zakonov (d’alej aj ,,zakon o rieSeni hroziaceho upadku‘), ktory zaviedol
do pravneho poriadku Slovenskej republiky institat preventivnej restrukturalizacie.
Do dnesného dia vSak tento institut nebol aplikovany v praxi. Aj ked’ dévodov na
jeho nevyuzitie v praxi moze byt’ viacero, v prispevku sme sa zamerali na nakladova
stranku celého procesu preventivnej reStrukturalizacie, ktoru budeme porovnavat
s nakladmi, ktoré vznikaju pri procese upadkove;j restrukturalizacie®.

1. RESTRUKTURALIZACNE OPATRENIA

Pravny poriadok upravuje pri oboch institatoch preventivnej restrukturalizacie
ako aj upadkovej restrukturalizicie vyuzitie opatreni, ktorymi je mozné ucel
resStrukturalizicie dosiahnut. Vzhl'adom na to, Zze sa uvedené restrukturaliza¢né
opatrenia prelinaju, mézeme ich zhrni do nasledujucich skupin, ktorych vypocet
v zmysle ZKR ako zékona o rieseni hroziaceho tipadku je demonStrativny:

Podla ¢l. 2 bod 1 smernice o restrukturalizacii a insolvencii je potrebné za reStrukturalizaciu

povazovat: ,,opatrenia s cielom restrukturalizovat podnik dlznika, ktoré zahrnaju zmenu v zlozeni,

podmienkach alebo Struktire aktiv a pasiv diznika alebo akejkolvek inej casti kapitalovej Struktiry

dlznika, napriklad predaj majetku alebo casti podniku, a v pripade, ze tak ustanovuju vnutrostatne

pravne predpisy, predaj podniku s predpokladom nepretrZitého pokracovania v cinnosti, ako aj

vSetky potrebné prevadzkové zmeny, alebo kombindciu tychto prvkov*

4 KOZAK J., ZIZLAVSKY, M. in KOZAK J. a kol. Insolvenéni zakon. Komentaf. Praha: Wolters
Kluwer CR. 2018. s. 1162.

5> WARREN, E., WESTBROOK, J. The Law of Debtors and Creditors, Text, Cases, and Problems.
New York: Aspen Publishers, 2006. s. 405 cit. podla RICHTER, T. Insolvencni pravo, Praha:
Wolters Kluwer, 2017 s. 459.

6 Za tpadkova restrukturaliziciu povazujeme reStrukturalizaciu podla zakona & 7/2005 Z.z.

o konkurze a restrukturalizacii, ktora mdéze obchodna spolocnost” vyuzit v pripade existencie

upadku.
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a) reStrukturalizacia zavizkov dlznika voci dotknutym veritelom (napr. ich
¢iastoéné odpustenie, zmena ich splatnosti alebo zmena ich zabezpecenia),

b) restrukturalizadcia majetku dlznika (napr. predaj podniku alebo jeho casti,
prendjom podniku alebo jeho ¢asti),

¢) restrukturalizacia kapitalovej Struktary dlznika (predaj, prevod alebo vydanie
novych podielov alebo zmena zakladatel'skych dokumentov, zlucenie,
splynutie alebo rozdelenie spolo¢nosti),

d) reStrukturalizdcia T'udskych zdrojov podniku dlZnika (napr. vznik alebo
skoncéenie pracovnopravneho vztahu),

e) restrukturalizacia riadenia a kontroly dlznika (napr. ustanovenie, odvolanie
alebo vymena §tatutarneho organu alebo jeho ¢lena alebo dozorného organu
alebo jeho ¢lena).

V praxi sa v drvivej vaésine pri upadkovej restrukturalizacii vyuziva opatrenie
reStrukturalizacie zaviazkov spocivajice najméd v odpise Casti zavizkov dlznika
a uprave ich splatnosti. Hlavnych dovodom je nizka aZ Ziadna likvidita dlznikovho
podniku, ktora sa z kratkodobého hl'adiska vel'mi tazko zlepsuje. V rovnakom duchu
uvadza svoj nazor aj Durica, 7e Gipadok alebo hroziaci upadok neumozituje dlznikovi
uhradit’ pohl'adavky vsetkych veritel'ov v plnej vyske (inak by dlznik v upadku nebol
alebo by mu nehrozil), a preto predkladatel’ planu bude spravidla navrhovat nielen
odklad splatnosti pohladavok, ale aj ich ¢iastoéné odpustenie.” Pre Uplnost’ je
uplnost’ je potrebné dodat, ze ZKR umoziuje odpisat’ zaviazky do vysky 50 %
zavizkov vo¢i nezabezpeCenému veritelovi®, kym zikon o rieSeni hroziaceho
upadku uvedené obmedzujice ustanovenie nema. Uvedeny zaver eSte neznamena,
7e jedinym preferovanym rieSenim upadku alebo hroziaceho tpadku ma byt odpis
pohladavok. Pre zjednodusenie ekonomickych dopadov v podobe nakladov obchod
procesov to vSak budeme predpokladat’.

2. NAKLADY RESTRUKTURALIZACNEHO KONANIA

Na to, aby sme vedeli porovnat’ oba reStrukturalizatné procesy budeme
vychddzat' zo situdcie, kedy obchodna spolocnost ma zabezpecené¢ho veritela
z pohl'adavkou 1 mil. eur priCom hodnota majetku zabezpecujica jeho pohladavku
je 70% z tejto sumy a vyska pohl'adavok nezabezpecenych veritel'ov je 2 mil. eur.
Obrat spolo¢nosti je 10 mil. eur.85 Pre zjednodusenie obchodna spolo¢nost’ planuje
po jej ekonomickych prepoctoch odpisat’ 30% pohladavky zabezpeceného veritel'a
a 50% pohladavok nezabezpecenych veritel'ov.

7 DURICA, M. Zakon o konkurze a restrukturalizacii. Komentar. Bratislava: C.H.Beck, 2021. s.
1043.
8 Ust. § 154 ods. 1 pism. g) ZKR.
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2.1. Naklady na vypracovanie posudku vs. Naklady na poradcu

Obidve restrukturalizatné konania st navrhové, to znamena, ze v oboch
pripadoch sud zacne konanie na navrh dlznika. V obidvoch pripadoch je vsSak
potrebné ocakavat’ naklady suvisiace s vypracovanim navrhu a jeho priloh.

Pri ipadkovej restrukturalizacii je obligatérnou ndlezitostou navrhu na povolenie
reStrukturalizacie posudok spravcu.” ZKR ani vyhlagky ku ZKR neur¢uju odmenu
spravcu za spracovanie posudku. Odmena za spracovanie posudku a Casto krat aj za
nasledni pomoc pri spracovani restrukturalizaéného planu si dlznik dohaduje so
spravcom zmluvou, ktord tvori obligatdrnu prilohu posudku spravcu. VySka odmeny
moze zavisiet' od viacerych faktorov a to od velkosti spolo¢nosti, od planovanej
vySky odpisania zavizkov dlznika, od mnozstva dat ktoré je potrebné spracovat
a pod. Okrem néakladu na spracovanie posudku spravcom je dlznik povinny dolozit’
aj vyjadrenie auditora alebo sudneho znalca, ¢i Gctovna zavierka dlznika, pripojena
k navrhu na povolenie restrukturalizacie, poskytuje verny a pravdivy obraz o
skuto¢nostiach, ktoré st predmetom uctovnictva a o financnej situacii dlznika.
Minimalne odmeny za spracovanie takéhoto potvrdenie zacinaji na urovni 3 000,-
EUR opit’ v zavislosti od mnozstva idajov, ktoré je znalec alebo auditor povinny
v ramci uvedeného potvrdenia spracovat’.

Pri preventivnej reStrukturalizacii (verejnej) je dlznik povinny pouzit
poradcu.!°Zakon o verejnej preventivnej reStrukturalizacii blizSie neupravuje
odmenu poradcu, vyska odmeny je opit’ na dohode medzi dlznikom a poradcom. Na
rozdiel od tipadkovej restrukturalizacie zdkon o rieSeni hroziaceho tipadku stanovuje
moznost odporovat’ odmenu poradcu, ktora prekracuje vysSku 50-ndsobku
priemernej mesacnej mzdy zamestnanca hospodarstva Slovenskej republiky za
predchadzajuci kalendarny rok, ¢o v zmysle zakona predstavuje spravodliva
odmenu.

V oboch tychto pripadoch restrukturalizacii mozno oc¢akavat’, ze naklad stivisiaci
s vypracovanim posudku spravcu alebo suvisiaci s vyuzitim sluzieb poradcu pri
vypracovani konceptu planu, bude odmena za ich poskytnuté sluzby obdobna.

2.2. Naklady pocas priebehu reStrukturaliza¢nych konani

Néklady suvisiace s upadkovou reStrukturalizaciou sa tykaji odmeny
a pausalnych néakladov spravcu ustanoveného do konania pri povoleni
reStrukturalizacie. Odmena spravcu je vo vyske 10 000,- eur pri ustanoveni do
funkcie andsledne pauSdlna odmena spravcu za kazdy mesiac trvania
reStrukturalizécie je vo vyske od 1000,- do 3000,- eur podla vysky obratu, majetku
a zamestnancov. Pocas trvanie reStrukturalizacie v trvani od 6 do 9 mesiacov je
naklad v podobe pausalne odmeny spravcu vo vyske 18 tis. 27 tis. eur.

% Ust. § 112 ods. 2 pism. a) ZKR.

Vynimkou je situdcia, ak ak ziska suhlas s poskytnutim do¢asnej ochrany podl'a § 17 ods. 1 zakona
orieSeni hroziaceho tpadku. Predpokladame, ze viacsina dlznikov si praxi poradcu zvoli aj
s ohl’'adom na administrativnu naroc¢nost’ celého procesu preventivnej restrutkuralizacie.
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V pripade preventivnej restrukturalizicie nie je ustanovenie spravcu obligatorne.
V pripade planovaného odpisu zavézkov dlznika, ktoré budi vyplyvat’ z konceptu
planu, sud bude musiet’ vyhodnotit’ ¢i st tu dévody na jeho ustanovenie, najmai ¢i z
konceptu planu a ostatnych priloh k navrhu mozno dévodne predpokladat’ vznik
dovodov na nahradenie sthlasu skupiny rozhodnutim sidu alebo ak poskytne
dlznikovi do¢asni ochranu.!'Odmena spravcu je tu rovnaka ako v pripade spravcu
ustanoveného v restrukturalizacii'?. Rozdielom oproti ipadkovej restrukturalizacii je
diZka trvania preventivnej restrukturalizacie a to priblizne 2 mesiace. Tym sa zniZuje
aj pausalna odmena spravcu na 6 tis. eur.

2.3. Daiiové efekty odpisu pohPadavok

Z pohl'adu odpisu casti zaviazkov bude mat’ na obchodnu spolo¢nost’ vplyv na
platobnu schopnost’ spoloc¢nosti aj dafiové hl'adisko odpisovania tychto zavézkov.
Rezim pri tupadkovej reStrukturalizacii a preventivnej reStrukturalizacii je
v stcasnosti z pohl'adu dlznika odlisny. Pri upadkovej reStrukturalizacii je odpis
zéavizkov od dane z prijmov oslobodeny.!* To znamena, Ze odpis zavizkov bude
predstavovat’ vynos obchodnej spolo¢nosti, ale z dailového hladiska nebude
podlichat’ zdaneniu dane z prijmov. Pri preventivnej reStrukturalizacii je v sti¢asnosti
odpis zavizkov upraveny len zo strany veritel'a, kedy je takyto odpis zavidzkov
dlZznika povazovany za danovo oslobodeny. Z pohl'adu dlZznika tento odpis podlicha
zdaneniu dane z prijmov. V nami modelovane;j situacii by odpis zavizkov znamenal
dodato¢nu danovu povinnost’ pre obchodnu spolocnost’ ako dlznika vo vyske 273 tis.
eur.

Novelou zdkona 344/2020 Z. z. o dani z prijmov bola do slovenského pravneho
poriadku prijatd Gprava tykajuca sa odpisu pohladavok a jeho vplyvu na dan
z pridanej hodnoty. Novela zaviedla do zakona o dani z pridanej hodnoty moznost’
opravy zakladu dane pri uplnom alebo ¢iastocnom nezaplateni protihodnoty za
dodanie tovaru alebo sluzby. V pripade resStrukturalizicie ako aj preventivnej
reStrukturalizécie a schvalenia reStrukturalizacného planu alebo verejného planu,
ktory predpoklada odpis Casti zavdzkov veritel'ov, je veritel’ opravneny postupovat
podla § 25 ods. 1 pism. b) zakona o dani z pridanej hodnoty a vykonat’ opravu
zakladu dane z dovodu zniZenia ceny za dodanie tovaru alebo sluzby na zéklade
reStrukturalizaéného planu fiom uvedenym podla § 155 ods. 2 ZKR.'"* To znamena,
ze v pripade ak veritel’ posle dlznikovi opravent fakturu, znizenu o vysku odpisanej

11
12

Ust. § 11 ods. 2 zakona o rieseni hroziaceho upadku.

§ 6 vyhlasky ¢. 195/2022 Z. z. Ministerstva spravodlivosti Slovenskej republiky, ktorou sa
vykonavaju niektoré ustanovenia zakona ¢. 111/2022 Z. z. o rieSeni hroziaceho upadku a o zmene
a doplneni niektorych zakonov

Uvedené vyplyva z ust. § 13 ods. 1 pism. d) zékona ¢. 595/2003 Z. z. o dani z prijmov.

K tomu blizsie DOLNY, J. Dopady novej insolvenénej regulécie na postavenie veritefov pri
verejnej preventivnej restrukturalizacii In: HUCKOVA, R. (eds.): Zasahy verejnej moci do
podnikania a obchodovania. Pocta profesorvi Janovi Husarovi. Kosice: Univerzita P.J. Safarika
v Kosiciach, 2022 s. 55., SEDLACEK, D., KRCH, D. Problematika dané z piidané hodnoty pfi
sanaénim feSeni upadku dluznika a pii preventivni restrukturalizaci In SCHONFELD, J. a kol
Preventivni restrukturalizace: Revoluce v oblasti sanaci podnikatelskych subjektu. Praha: C.H
Beck, 2021, s. 183 a nasl.
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pohladavky, bude to znamenat zvySenie danovej povinnosti aj z pohladu dane
z prijmov. Dopad dane z pridanej hodnoty na odpis pohl'adavok bude pri oboch
formach restrukturalizacie rovnaky.

2.4. Zhrnutie

Ak si zhrnieme vysSie uvedené zavery o nakladoch oboch procesov
reStrukturalizacie, mézeme zostavit' nasledujucu tabulku. Z dajov je zrejmé, Ze
najvyssi nakladovy dopad na cely proces upadkovej restrukturalizdcie ma odpis
zavdzkov z pohladu dane z prijmov. A preto pri rozhodovani dlznika, ¢i sa bude
snazit’ vyrieSit’ hroziaci ipadok preventivnou restrukturalizaciou alebo pocka na
formélny tpadok, bude v urcitych pripadoch tento danovy dopad zasadny.

Preventivna Upadkova
reStrukturalizacia reStrukturalizacia

Naklady na | Dohodnuté zmluvou Dohodnuté zmluvou -+

posudok/poradcu naklad na overenie UZ (3

tis. eur)

Naklady pocas priebehu | 0 — 16 tis. eur 28- 37 tis. eur

konania

Danovy efekt odpisu | 273 tis. eur 0 eur

pohladavok (Dan

Z prijmov)

Danovy efekt odpisu | Do vysky 20% z odpisu | Do vysky 20% z odpisu

pohl'adavok (DPH) pohl'adavok (100 tis. eur | pohladdvok (max. 100
v naSom pripade) tis. eur v nasom pripade)

ZAVER

Z vys$sie uvedenych zaverov, mame za to, ze Uprava dafiovej otazky a to
konkrétne oslobodenie odpisu zavdzkov od dane zprijmov pri preventivnej
reStrukturalizacii v suCasnosti predstavuje jeden zo zasadnych obmedzeni, ktoré
bréania pri vyuZiti tohto inStitatu. V pripade ak by sa dlznik rozhodol pre preventivnu
reStrukturalizaciu a necakal by az na ipadok spolocnosti, méze to mat’ pozitivny
vplyv na pridand hodnotu podniku dlznika ako aj nasledne pozitivne dopady na
Statny rozpocet. Preto je potrebné odmietnut’ argumenty Ministerstva financii, Ze
takyto odpis zaviazkov dlznika by mal vplyv na Statny rozpocet, ked’ze v sucasnosti
dlZznik bude z tychto dannovym dévodov preferovat’ upadkovi restrukturalizaciu, kde
je odpis zavézkov oslobodeny od dane z prijmov.
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Zanik hmotnych a procesnych prav veritel’a spriaznenych pohl’adavok
v insolvenénych konaniach

Termination of substantive and procedural rights of the creditor of
related claims in insolvency proceedings

Abstrakt
Prispevok sa zaoberd pravnym postavenim veritelov spriaznenych pohladavok
v konkurze a v restrukturalizdacii. Autor v prispevku venuje pozornost procesnému
a hmotnopravnemu  postaveniu veritelov tychto pohladavok . Okrem analyzy
pravnej upravy de lege lata, autor ma ambiciu podat vyklad problematickych
ustanoventi ,,insolvencného *“ zakona.

Klucove slova: konkurz, veritelia, podmienené pohladavky, restrukturalizacia.

Abstract
The paper deals with the legal position of creditors of related claims in individual
types of bankruptcy and restructuring. The author focuses on the procedural and
substantive status of creditors of these claims. In addition to a critical analysis of
the de lege lata legislation, the author aims to provide an interpretation of the
problematic provisions of the "insolvency" law.

Key words: bankruptcy, creditors, related claims, restructuring.

JEL Classification: K2

UVOD

Jednym zo zakladnych principov insolvencného konania a zaroven je to jednou
z jeho funkcii, je princip pomerného uspokojovania pohl'adavok veritel'ov dlznika,
ktory je v upadku vzhladom na to, Ze jeho majetok nestaci na uplné uspokojenie
pohladavok vsetkych veritelov.? Za tejto ekonomicke;j situacie dlZznika sa princip
pomerného  uspokojovania  pohladdvok  vSetkych  veritelov javi ako
najspravodlivejsi. Z tychto dovodov sa pomerne- v subehu ( concursus creditorum)-

Autor je veducim Katedry obchodného a finan¢ného prava na Pravnickej fakulte UMB v Banskej
Bystrici

Pozri napr. ZOULIK, F.: Zdkon o konkursu a vyrovnani. Komentar. 2. vydani, Praha: C.H.Beck,
1994 5 9.
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uspokojuju vsetci veritelia dlznika, ktori pravne relevantnym sposobom o to prejavia
zaujem. K pomernému uspokojovaniu pohl'adavok pristupuju pravne poriadky rozne
tym, ze vytvaraju jednotlivé triedy pohl'adavok, pri existencii ktorych sa pohl'adavky
d’alsej triedy mozu uspokojovat’ len za predpokladu, Ze st v plnom rozsahu tplne
uspokojené pohladavky predchadzajucej triedy. Princip pomerného uspokojenia
pohladavok neplati bezvyhradne. Z pomerného uspokojovania st vylacené
zabezpeCené pohladavky, ktoré sa uspokojuju oddelene od nezabezpecenych
pohl'adavok.? Zaroven je tu skupina pohl'adavok proti podstate, ktoré majt absolutnu
prioritu oproti vSetkym pohl'addvkam, nevynimajtc ani zabezpecené pohladavky.*
Na tychto pravidlach spociva aj nasa pravna Uprava insolven¢ného prava v zakone
¢. 7/2005 Z. z. o konkurze a reStrukturalizacii a o zmene a doplneni niektorych
zakonov (d’alej len ,,KR*). Zarovei insolven¢né pravo uz tradi¢ne brani tomu, aby
pohladavky urcitého druhu mohli byt uspokojené v niektorych insolvenénych
konaniach.’ Tieto ustélené pravidla boli ,,naruiené novelizaciou § 95 KR, ktory
stanovuje osobitné pravidla (poradie) uspokojovania pohladdvok veritelov
pre podriadené  pohladavky a spriaznené pohladavky. Pdovodna uprava
insolvencného prava v zakone ¢. 328/1991 Zb. o konkurze a vyrovnani takéto
ustanovenia neobsahovala. Ide o premietnutie doktriny tzv. spravodlivej
podriadenosti (equitable subordination), ktora je v pravnych poriadkoch rieSena
réznym sposobom. Zakon moéze zverit' suidu pravomoc rozhodnut’ o individualnej
podriadenosti urcitej pohl'adavky konkrétneho veritel'a vo vzt'ahu k niektorym alebo
vietkym veritelom alebo zavedie automaticki podriadenost.® Slovenské
insolvenéné pravo sa priklonilo k automatickej podriadenosti, ked’” uspokojenie
uréitych pohladavok je ex lege podriadené uspokojeniu ostatnych pohladavok
veritel'ov alebo ich uplne vylucuje z uspokojenia.

Ciel'om prispevku je analyza hmotnopravneho a procesnopravneho postavenia
veritelov spriaznenych pohladavok v jednotlivych insolvenénych konaniach
v slovenskom insolven¢nom prave. V komparacii s vybranymi pravnymi Gpravami
budeme skumat’, ¢i nasa uprava negativne nepostihuje Siroky okruh veritel'ov a ich
pohladavok z hladiska moznosti ich uspokojenia. Vyskum sa zameria aj na
vyvazenost’ pravneho postavenia veritel'ov spriaznenych pohl'adavok v jednotlivych
insolvenc¢nych konaniach a zaroven poskytne interpretaciu spornych ustanoveni KR.

1. PODRIADENE A SPRIAZNENE POHCADAVKY
KR od svojej ucinnosti de facto vylucuje v konkurze z uspokojenia pohl'adavky

zo zavdzkov podriadenosti, ked stanovil, ze tieto pohladavky sa v rozvrhu
uspokojuju zo vSeobecnej podstaty po tiplnom uspokojeni inych nezabezpecenych

Princip pomerného uspokojovania pri zabezpecenych veriteloch plati vtedy, ak majii rovnaké
poradie zabezpecovacieho prava k tomu istému majetku.

Aj pri pohl'adavkach proti podstate st vytvorené jednotlivé triedy pohl'adavok podla poradia
uspokojovania. Princip pomerného uspokojovania sa realizuje vtedy, ak v jednotlivych triedach je
zaradenych viac druhov pohladavok a majetok konkurznej podstaty nesta¢i na ich uplné
uspokojenie (§ 87 KR).

3 Pozri napr. § 100 KR alebo § 166b KR a pod.

¢ Bliz8ie pozri napr.: CLARK, R., CH. Firemni pravo. VICTORIA PUBLISHING, a.s., 1992, 5.110.
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pohladavok. Pohl'adavky zo zavidzku podriadenosti st upravené v § 408a OBZ, na
ktory KR odkazuje. V § 95 KR oznacuje tieto pohladavky ako podriadené
pohladavky. Formalnopravne sa tieto pohl'adavky m6zu v konkurze uspokojit’ a teda
nie st ex lege vylucené zuspokojenia. Vzhladom na to, Ze nezabezpecené
pohladavky sa v zasade nikdy neuspokoja v plnom rozsahu, podriadené pohl'adavky
sa v skutoc¢nosti nikdy neuspokojuju. Voci prdvnemu postaveniu podriadenych
pohl'adavok v KR nie je mozné ni¢ namietat, pretoze je v sulade sich
hmotnopravnym postavenim danym § 408a OBZ. Zavédzok podriadenosti podla
OBZ predpoklada zmluvnt dohodu veritel’a a dlznika o tom, Ze pohl'adavka veritel’a
z konkrétnej zmluvy sa v pripade zruSenia dlznika s likvidaciou alebo v pripade jeho
upadku uspokoji az po uplnom uspokojeni pohl'adavok ostatnych veritel'ov. Plnenie
tychto pohladavok nie je mozné nijakym sposobom zabezpecit. Z tychto dovodov
moézu byt tieto pohladavky prihlasené v insolven¢nych konaniach len ako
nezabezpecené a mozu sa uspokojovat’ len zo vSeobecnej podstaty. Na zaklade
uvedeného mézeme konstatovat, Ze pravna Uprava uspokojovania podriadenych
pohladavok v § 95 KR respektuje zmluvn autondémiu veritel'a a dlZnika.

Zasadni  zmenu v uspokojovani  pohladdvok  veritelov v konkurze
a v restrukturalizacii priniesla novela KR u¢inna od 1. januara 2012, ktora zasadnym
sposobom rozsirila doktrinu spravodlivého podriadenia do nasho insolvenéného
prava.’” Tato novelizacia zaviedla rovnaky rezim uspokojovania ako maju
podriadené pohladavky aj pre zmluvné pokuty a pre spriaznené pohladavky.
NavySe im odiiala aj pravne postavenie zabezpecenych veritel'ov, v pripadoch ked’
tieto pohl'adavky st zabezpeCenymi pohl'adavkami.® Motivéaciu pre zmenu pravnej
upravy vysvetluje dovodova sprava takto: ,,Upravuje sa novd podriadena trieda
veritelov, ktorych uspokojenie sa podriaduje uspokojeniu ostatnych veritelov. Do
tejto triedy sa navrhuju zarvadit, veritelia, ktori su spriazneni s dlznikom. Tito
veritelia negativnym sposobom ovplhyviujiu priebeh konkurzného konania a to na
ttkor ostatnych veritelov, ktori nie su spriazneni s dlznikom. Sucasna uprava
newylucuje, v praxi je to dokonca bezné, zZe v konkurze ako vyznamni veritelia
vystupuju bud’ samotni Statutari, pripadne osoby priamo prepojené s akciondrom
diznika alebo Statutarom diznika. Zaujmom tychto oséb vsak nie je dosiahnut, ¢o
najvyssiu mieru uspokojenia veritelov ale zachovat'v pravnych vztahoch status quo,
ktoré bolo zalozené pred vyhlasenim konkurzu. Odhliadnuc od toho spriaznent
veritelia, mali spravidla moznost ovplyviiovat' podnikanie diznika pred vyhldasenim
konkurzu, pripadne z tohto podnikania profitovat, pricom bezni veritelia takuto
moznost nemali. Nova trieda zohladnuje aj tuto skutocnost. Nova trieda tzv.
spriaznenych veritelov vychdadza z konceptov, ktoré su upravené v zahranicnych
pravnych upravach, ¢i uz v Nemeckej pravnej uprave, prip. Anglosaskych pravnych
upravach.

7 Ide o zdkon ¢&. 348/2011 Z. z., ktorym sa meni a dopliia zakon &. 7/2005 Z.z. o konkurze a
reStrukturalizacii a o zmene a doplneni niektorych zdkonov v zneni neskorsich predpisov a o zmene
a doplneni niektorych zakonov.

V praxi sa aj tieto pohl'adavky ¢asto nespravne oznacuju ako podriadené pohl'adavky aj ked’ zakon
pre ne neskor zaviedol oznacenie ,,spriaznené pohl'adavky“. Oznacenie podriadené pohladavky
vychadza z poradia ich uspokojovania v konkurze.

Dostupné na: (https://www.najpravo.sk/dovodove-spravy/rok-2011/348-2011-z-z.html).
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Tak ako na to poukazeme v d’alSej Casti prispevku, spriaznené pohladavky su
SirSim pojmom ako pohl'adavka spriazneného veritela. Veritel' totiz nemusi byt
spriaznenou osobou Upadcu a predsa jeho pohl'addvka moze mat’ pravnu povahu
spriaznenej pohladavky.

Nie celkom systematicky sa do tejto triedy zaradili aj zmluvné pokuty.
V insolvencnom prave su tradicne vylucené z uspokojenia ex lege aj zmluvné
pokuty, na ktoré vznikol narok alebo prirastli alebo boli uloZzené po vyhlaseni
konkurzu. Vylucenie sa netyka len zmluvnych pokut, ale aj ostatnych zmluvnych
alebo mimozmluvnych sankcii, ktoré moézu mat pévod v predpisoch verejného
prava. Zakaz ich uspokojenia sa zdovodioval tym, Ze v konkurze nedochadza ani
k uspokojeniu istiny, a preto nie dévod na to, aby sa do pomerného uspokojenia
dostali na ukor samotnej istiny aj pohladavky akcesorickej povahy. Zaradenie
zmluvnych pokut do rezimu uspokojovania podriadenych pohladavok sa tyka
zmluvnych pokut, ktoré vznikli do vyhlasenia konkurzu. Podl'a dovodovej spravy
okrem pohladavok spriaznenych veritelov sa do podriadenej triedy zarad’uju aj
zmluvné pokuty, ktoré bez ekonomického zddvodnenia zasadnym spdsobom
zvyhodnuju niektorych veritelov na tkor inych veritel'ov, resp. cez hlasovacie
pomery deformuju konkurzné konania. Okrem hmotnopravneho zasahu voci
veritelom spriaznenych pohladavok novela vykonala voéi veritelom aj
procesnopravne zasahy. Na niektoré uskalia pravnej Gipravy sme poukazali napr. uz
v komentaroch ku KR.!

V dalsej Casti prispevku sa nebudeme venovat pohladavkam zo zavazkov
podriadenosti, ale len spriaznenym pohl'adavkam.

2. PROCESNOPAVNE A HMOTNOPRAVNE POSTAVENIE VERITELOV
SPRIAZNENYCH POHIADAVOK V INSOLVENCNYCH KONANIACH
2.1. Spriaznené pohladavky v konkurze podla prvej hlavy druhej ¢asti KR

Povodne malo ustanovenie § 95 KR vSeobecnu platnost’ pre celé konkurzné
a reStrukturalizacné konanie. Tuto vSeobecnu platnost komentované ustanovenie
stratilo v dosledku nasledného vyclenenia samostatnej upravy oddlZzovaceho
konkurzu podrla stvrtej ¢asti KR a malého konkurzu.

Zameru citovanej dovodovej spravy by zodpovedali zasahy zdkonodarcu, ktoré
by zbavili veritelov spriaznenych pohladdvok vplyvu na priebeh konkurzného
konania resp. by ich vplyv minimalizovali. Procesnopravne zasahy voci veritelom
spriaznenych pohladdvok spocivaju vtom, ze im zdkon zakazuje hlasovat’ na
schodzi veritelov a zakazuje ostatnym veritelom, aby ich volili za c¢lenov
veritel'ského vyboru (§ 35 KR). Tato Cast’ pravnej upravy nie je jednoznacna a dava
moznost’ dvojakého vykladu. Veritel moze mat’ voci tpadcovi tak spriaznené ako aj
nespriaznené pohladavky, a preto takyto veritel’ by mal mat’ pravo hlasovat’ s tymi
pohladavkami, ktoré nie st spriaznenymi pohl'adavkami a st zistené ¢o do pravneho

10 DURICA, M. Zdkon o konkurze a restrukturalizécii. Komentdr. 3. vyd. Praha: C. H. Beck, 2019,
s.1414.
DURICA, M. Zdikon o konkurze a restrukturalizdcii. Komentdr. 4. vyd. Praha: C. H. Beck, 2021,
s.1452.
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dovodu a vymahatelnosti. Na kazdé jedno euro takto zistenej nespriaznenej
pohladavky, by mal veritel’ mat’ jeden hlas, s ktorym je opravneny hlasovat’. Ina je
situacia pri moznosti byt voleny do veritel'ského vyboru, pretoze tu v zasade
neprichadza do uvahy Stiepenie veritel’a podl'a pravnej povahy jeho pohl'adavok, a to
aj z toho dovodu, Ze kazdy ¢len veritel'ského vyboru ma pri hlasovani jeden hlas.!!
Pripustenie takého veritel'a za Clena veritel'ského vyboru by odporovalo zameru
zakonodarcu.

V doésledku tychto zasahov zdkonodarcu veritelia spriaznenych pohladavok
nemozu rozhodovat’ predovsetkym o osobe spravcu. Zaroven st vyluceni z moznosti
dohl'adu nad spravou majetku, ktory patri do konkurznej podstaty a z moznosti
ukladat’ spravcovi zavdzné pokyny pri speilazovani tohto majetku. Veritelia
spriaznenych pohladdvok, ktori st ucastnikmi konkurzu moézu vo vztahu
k spravcovi asidu podavat’ len podnety, ktoré sa tykaju spravcu, spravy
a spefiazovania majetku patriaceho do konkurznej podstaty Tito veritelia nie su vSak
zbaveni vSetkych procesnych prav, pretoze su ucastnikmi konania. Veritelia
spriaznenych pohl'adavok maju pravo popriet’ pohl'adavku inych veritel'ov.

Procesnopravne zasahy zakonodarcu moézeme povazovat za proporcionalne
opatrenie, pretoze vylucuje veritelov spriaznenych pohladavok zich vplyvu na
konkurzné konanie resp. ho minimalizuje.

Diskutabilné st uz hmotnopravne zasahy, a to najmai ich zaradenie do poslednej
triedy po uplnom uspokojeni vSetkych ostatnych nezabezpecenych pohladavok.'?
Veritel, ktory ma opradvneni pohladavku z hladiska hmotného préva, straca
v konkurze de facto moznost jej uspokojenia. Ak si tento veritel bude vymahat
spriaznenu pohladavku, ktord je opravnend, v inom druhu civilného konania, bude
uspesny. Rovnako je diskutabilnd aj ta ast’ pravnej upravy, podla ktorej veritel
spriaznenej pohl'adavky straca pravne postavenie zabezpeceného veritel'a i napriek
tomu, Ze zabezpecovaci institlt je v silade s hmotnym pravom. Sme toho nézoru, ze
pravna ochrana ostatnych veritel'ov pri ,,Spekulaénych zabezpecovacich instititoch
by mala spocivat’ len na sikromnopravnej ochrane, v ramci ktorej sa mézu doméhat
ich neplatnosti alebo mozu vyuzit’ institit odporovatelnosti.

Uz od pociatku Gcéinnosti citovanej novely sa diskutovalo o tom, ¢i tato pravna
uprava je v sulade s ustavou, pretoze sa svojimi hmotnopravnymi uc¢inkami povazuje
za akési ,,vyvlastnenie spriaznenych pohladavok®. Ustavny siid SR sa nepriamo
k tejto otazke vyjadril v suvislosti s rozhodovanim o zastaveni reStrukturalizaéného
konania a vyhlasenim konkurzu. V tejto stvislosti konStatoval: ,,Samozrejme,
mozno uvazovat nad tym, ¢i ustanovenie § 95 ods. 3 konkurzného zdakona je v sulade
s ustavnymi normami, najmd s rovnakou ustavnou ochranou vlastnictva v zmysle ¢l.
20 ods. 1 ustavy. Citované ustanovenie totiz automaticky podriaduje vsetky
pohladavky, ktoré patria alebo patrili spriaznenej osobe, a to bez ohladu na dovod
vzniku (bezny obchodny styk v. skrytd kapitalizacia), bez ohl'adu na mieru prepojenia
(spriaznenost vznika uz pri 5 % podiele tej istej osoby na zdkladnom imani, pricom
§ 9 ods. 1 konkurzného zdkona napriklad vobec nerozliSuje medzi akcionarmi

1" Hlasovanie podl'a po¢tu hlasov v zavislosti na vyske pohladavok sa vo veritel'skom vybore aplikuje

len, ak pri hlasovani veritel'ského vyboru nastane rovnost’ hlasov (§ 38 KR).

12 Aj ked’ KR explicitne nepouziva pojem ,.triedy* obsahovo ich vytvéra najmi v § 95.
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hladajucimi len investicnu prilezitost a akciondrmi, ktori sa aktivne zucastiuju na
riadeni spolocnosti), ako aj bez ohl'adu na cas vzniku (pocas existencie prepojenosti,
pred itou ¢ po nej).“ ' Navrh na vyslovenie nestiladu s § 95 ods. 3 KR s Ustavou
SR, ktory bol podany Okresnym sudom KosSice I. nebol meritéorne rozhodnuty
a podl'a svojho obsahu ani nemohol byt’ uspesny.'4

Zasadny problém tejto pravnej Gpravy spociva vo vizbe veritel'a na spriaznenti
osobu, ktora je v § 9 KR vel'mi §iroko koncipovana, pricom postihuje aj takych
veritel'ov, ktori nemaju a ani nemohli mat’ vplyv na riadenie tpadcu pred vyhlasenim
konkurzu a redlne nemdzu ovplyvnit’ ani priebeh konkurzu. Navyse § 95 ods. 3 KR,
za tam stanovenych podmienok, prehlasuje za spriaznenu aj tak pohl'adavku, ktora
v ¢ase konkurzu uz nepatri spriaznenému veritel'ovi. Samotnd pravna Gprava je eSte
roz§irena judikatirou sudov, ktora napr. uznala za spriaznenu osobu aj banku z titulu
jej kontrolnych funkcii voci dlznikovi po poskytnuti uveru. Podl'a pravneho nazoru
odvolacieho stidu, s poukazom na zmluvu o tivere v zneni jej dodatkov, prijatie
urcitych vyznamnych rozhodnuti alebo uskutocnenie pravnych ukonov v spolocnosti
upadcu bolo vyslovne podmienené predchadzajicim pisomnym stthlasom zalobcu,
ktoré by inak boli vylu¢ne v kompetencii valného zhromazdenia ipadcu, a preto sa
takymto sposobom zalobca nepriamo dostal do pozicie rovnajucej sa pravnej pozicii
vacsinového akcionara. Takto dohodnuté podmienky a obmedzenia ipadcu (aj ked’
len za ucelom zabezpecenia uspokojenia pohl'adavky), sa javili odvolaciemu sudu
za postup, ktory umoziiuje uplatiiovanie kvalifikovaného vplyvu na pravnicku osobu
- upadcu.’® Aj ked o vSeobecnej zavdznosti judikatary mozeme diskutovat’,
nesporne ovplyviiuje d’aliu rozhodovaciu ¢innost’ sudov,'® najmé ked’ rozhodnutie
prejde eSte testom tstavnosti.!” Vyhrady k pravnemu postaveniu banky ako
spriaznenej osoby vo vztahu dlznikovi pri poskytnuti uveru vzniesla aj pravna
doktrina pri analyze obdobnych ustanoveni Obchodného zakonnika upravujucich
krizu spolocnosti, ked konstatovala, Ze len zmluvny vplyv na rozhodovanie
spolo¢nosti (so sankciami spravidla len v podobe zmluvnych pokut, ¢i moznosti
odstupenia od zmluvy alebo pred¢asnej splatnosti a pod.) nemozno stotoznit
s priamym alebo nepriamym vplyvom na rozhodovanie spolo¢nosti, ateda s
korporaénymi nasledkami.'® Spriaznenou osobou nie je taky veritel' spolo¢nosti,
ktory ma v dosledku financovania pri trhovo Standardnych formach zabezpecCenia
moznost ovplyviiovat’ konanie spolo¢nika s ucast'ou presahujiicou 5 % podiel na
zakladnom imani alebo na hlasovacich pradvach, najmé ak ide o pohladavku, ktora

13 Ustavny sud Slovenskej republiky: IT. US 273/2012.

14 Ustavny sud Slovenskej republiky: sp. zn. PL. US 4/2023.

15 Okresny sud Kosice: 26 Cbi 6/2015. Toto rozhodnutie bolo potvrdené rozhodnutim Krajského sudu
Kosice: 4 CoKR 27/2018 a podané dovolanie bolo odmietnuti uznesenim NajvysSieho stdu
Slovenskej republiky: 2 Obdo 37/2020.

16 K tomu pozri napr. SAMAL, P., RAIMONDI, G, LENAERTS, K. a kol. Zivaznost soudnich

rozhodnuti-vnitrostatni a mezindrodni ndhledy.1. vydani. Praha: Wolters Kluwer CR, 2018, 292s.

Uvedené rozhodnutie krajského stidu a najvyssieho stidu bolo napadnuté Gistavnou st'aznostou.

Ustavny sad Slovenskej republiky uznesenim: IT. US 317/2022 Gistavnu staznost’ odmietol.

18 KUBINEC, M. Obchodnd spoloénost’ v krize. 1. vydanie. Praha: C. H. Beck, 2022.s. 88.
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vznikla pred splnenim tejto podmienky a veritel vzhl'adom na mieru prepojenia
a dovod vzniku pohl'adavky nema porovnatel'né postavenie ako spriazneny veritel.!

Postavenie bank, ale nielen bank, mal vyriesit' vladny navrh zédkona na zmenu
a doplnenie KR, ktory bol predlozeny do Narodnej rady SR 3. februara 2023. Podl'a
navrhu sa za § 9 ods. KR vkladal novy odsek 4, podla ktorého: ,, Za moznost
uplatnovat’ vplyv na riadenie pravnickej osoby podla odseku 3 sa nepovazuju
zmluvné dojednania alebo zdkonné opravnenia veritela, ktorych ucelom je ochrana
prav alebo opravnenych zdaujmov veritela v suvislosti s poskytnutim financnych
sluzieb diZnikovi, vratane ich zdbezpeky.“®® Podla dovodovej spravy: ,Ide o
gramatické spresnenie prdavnej upravy za ucelom odstranenia vykladovych
nejasnosti. Nemalo by byt pochyb, Ze veritel’ poskytujuci financné sluzby diznikovi
mad na zaklade zmluvy alebo zdkona voci dlznikovi niektoré opravnenia
suvisiace s moznostou sledovania jeho financnej situdacie a vyvodzovania désledkov
z preddefinovanych parametrov urcitej situdcie, vrdtane pripadného vykonu
zalozného prava, ¢iinej formy zabezpeky (porovnaj §555 Obcianskeho zdakonnika).
Takéto opravnenia vSak nezakladaju vztah spriaznenosti s diznikom. Inak
povedané, ak veritel ma (zmluvné alebo zdkonné) oprdavnenie uplatiiovat, resp.
moznost uplatiiovat’ vplyv na riadenie pravnickej osoby prostrednictvom
svojich zmluvnych alebo zdkonnych oprdavneni dojednanych v zmluvach o
financnych sluzbach alebo zabezpecovanej dokumentacie a zabezpecovacich
prostriedkov sliziacich na zabezpecenie jeho pohladavok zo zmluv o financnych
sluzbach, nemozno takéhoto veritela povazovat za spriaznenu osobu, najmd ak
je ucelom uvedenych oprdvneni zabezpecenie splnenia zavizku z poskytovanej
financnej sluzby a plnenie s tym suvisiacich podmienok. Zaujmy takéhoto veritela
na splneni pohladavky zo zmluvy o financnej sluzbe su casovo obmedzené a su
zdsadne odlisné od zaujmov spriaznenej osoby, ktord ovlada alebo md moznost
ovlddat diznika cez kvalifikovani vicast viiom."?! Tento ndvrh zdkona nebol
v Narodnej rade SR schvaleny. Nakoniec sa to zdkonodarcovi podarilo v d’alSom
zékone, ktory upravuje premeny obchodnych spolo¢nosti a druzstiev.??

Siroké ponimanie spriaznenej osoby neznesie ani porovnanie s niektorymi
zahraniénymi pravnymi Upravami. Podla ¢eského insolvenéného zakona medzi
podriadené pohladavky pdvodne patrili len tie pohladavky, ktoré sa maju
uspokojovat’ ako posledné podla zmluvy a pohladavky z krytého dlhopisu.?
K rozgireniu podriadenych pohladavok v pravnej tprave CR doslo s uéinnostou od
1. novembra 2019 v tych konaniach, v ktorych je spdsobom rieSenia tipadku
oddlzenie. Podla tejto pravnej Uipravy za podriadené pohladavky sa povazuji troky,
uroky z omeskania a poplatok z omeSkania z pohladavok prihldsenych veritelov
azmluvna pokuta dohodnuta pre pripad omeSkania z pohladavok prihlasenych
veritelov, ak nie je takd pokuta dlhom z podnikania vo vyske, ktord v sthrne

19 ZITNANSKA. L Veritel ako spriaznen4 osoba v konkurze a ako spoloénik pre uéely financovania

v krize a zakazu vratenia vkladu. Sukromné pravo. €. 2/2022.

Dostupné na: https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DocID=524150.
Dostupné na: https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DocID=524151.

Ide o zakon ¢&. 309/2023 Z.z. o premendch obchodnych spolo¢nosti a druzstiev a o zmene
a doplneni niektorych zakonov. (Pozri: ¢l. XXI bod 2. tohto zakona).

§ 173 zékona €. 182/2006 Sb. o upadku a zptsobech jeho feseni (insolvenéni zakon).
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prevySuje vysku istiny prihlasenej pohladavky v momente jej vzniku. Tieto
pohladavky sa uspokojuju v zavislosti na dohodnutej alebo stanovenej miere, inak
sa uspokojuju pomerne.>* Z tohto vypocétu vyplyva, ze podriadené pohl'adavky nie
su viazané na vzt'ah spriaznenosti veritel'a a dlznika, ale st urc¢ené podl'a ich vecnej
klasifikacie. K novému obsahovému vymedzeniu podriadenych pohladavok sa
opakovane vyjadroval vo svojej judikature aj Najvyssi sud CR.?

Nemecké insolvenéné pravo upravuje podriadené pohladavky v § 39
Insolvenéného poriadku (nachrangige Insovenzglibiger).”’ Citované ustanovenie
Insolven¢ného poriadku sem zarad’'uje, uroky, Groky z omeskania, ktoré vznikli od
vyhlasenia insolven¢ného konania, naklady, ktoré vzniknu insolvenénym veritelom
ucastou v konani, penazné tresty, peilazné pokuty, poriadkové pokuty, pokuty
stanovené vopred, ako aj vedl'ajsie nasledky trestného ¢inu alebo spravneho deliktu,
ktoré zavdzuju k peniaznému plneniu, pohladavky z bezplatného plnenia zo strany
dlZznika, pohladavky z vratenia pdzicky spolo¢nikov alebo pravnych ukonov, ktoré
hospodarsky zodpovedaju takymto pozickam.

Rakutisku pravnu pravu nachadzame v § 57a Insolvenéného poriadku?’, podla
ktorej sa za podriadené pohladavky povazuju pohladavky z plneni nahradzujuce
vlastné zdroje (,,Nach den Insolvenzforderungen sind die Forderungen aus
Eigenkapital ersetzenden Leistungen zu befiiedigen.).”® § 57a ods. 1 Insolvenéného
poriadku, ktory zaviedol zdkon GIRAG, normuje pod nadpisom ,,Podriadené
pohladavky*: ,,Po insolvencnych pohladavkach je potrebné uspokojit’ pohl'adavky
nahradzajice vlastné zdroje.” Z tohto ustanovenia vyplyva, ze veritelia
podriadenych pohladavok v zmysle § 57a IO sa uspokoja az po insolven¢nych
pohladavkach, avSak — na rozdiel od poskytovatel'ov vlastného kapitalu — moézu byt
uspokojené v insolvenénom konani.? Osobitostou tejto pravnej Gpravy je to, Ze
veritelia si mozu prihlasit’ podriadené pohl'adavky len vtedy, ak na prihlasenie tychto
pohladavok vyslovne vyzve konkurzny sud. Takito vyzvu musi konkurzny sud
vydat’ hned’, ako mozno o¢akavat’ uspokojenie podriadenych pohl'adavok, aj ked’ len
Ciastocne. Osobitna vyzva musi byt zverejnena a dorucend veritelom, ktori maju
podriadené pohl'adavky a ktorych adresa je zndma.

24 Zmena bola vykonana zdkonom &. 31/2019 Sb., kterym se méni zakon ¢. 182/2006 Sb., o Gipadku a

zplsobech jeho feseni (insolvencni zékon), ve znéni pozdéjsich predpisti, zakon ¢. 120/2001 Sb., o
soudnich exekutorech a exekuéni Cinnosti (exekuéni fad) a o zméné dalsich zakond, ve znéni
pozdéjsich predpisi, zakon ¢. 6/2002 Sb., o soudech, soudcich, pfisedicich a statni spravé soudt a
o zméné nekterych dalsich zakonu (zédkon o soudech a soudcich), ve znéni pozd&jsich predpist,
zakon ¢. 312/2006 Sb., o insolven¢nich spravcich, ve znéni pozdéjSich ptedpist, a zakon ¢.
296/2017 Sb., kterym se méni zakon ¢. 99/1963 Sb., obfansky soudni fad, ve znéni pozdéjsich
predpist, zékon ¢. 292/2013 Sb., o zvlastnich fizenich soudnich, ve znéni pozdéjsich predpist, a
nékteré dalsi zakony.

25 Napr. Najvyssi sud Ceskej republiky: 291Cdo73/2020, 291Cdo43/2021.

26§ 39 Insolvenzordnung vom 5. Oktober 1994 (BGBI. I S. 2866), die zuletzt durch Artikel 11 des
Gesetzes vom 20. Juli. 2022 (BGBI. I S. 1166) gedndert worden ist.

27 Bundesgesetz iiber das Insolvenzverfahren (Insolvenzordnung — IO)RGBI. Nr. 337/1914.

28 Blizsie pozri napr. FRITZBERG, N. Nachrangige Forderungen im Insolvenzverfahren. Wien:

Manz, 2021, s. 240.

TRENKER, M: Rechtsgrundlagen und Begriff nachrangiger Forderungen. In: Konecny Andreas

(Hg.): Insolvenz-Forum 2019. Vortrdige anldsslich des 26. Insolvenz-Forums Grundelsee im

November 2019. Wien: NWV Verlag, s. 161 — 183.

29

81



Dal§im  problémom slovenskej pravnej Gpravy popri Sirokom vymedzeni
spriaznenej osoby je vtom, ze spriaznenost’ veritela vo vztahu k upadcovi sa
neskuma v Case vyhlasenia konkurzu alebo v ¢ase podania prihlasky pohladavky
alebo pri vydani rozvrhu, ale kedykol'vek od vzniku pohl'adavky. Casovy moment
nadobudnutia pravnej povahy ,spriaznenosti pohladavky zvyraznila aj dalSia
novelizacia.’® Pohladavka je spriaznenou pohladavkou, ak pri jej origindrnom
nadobudnuti je veritel’ spriaznenou osobou s dlznikom. Spriaznenost’ pohladavky
zostava zachovana aj potom ak, veritel' po nadobudnuti pohl'adavky prestane byt
spriaznenou osobou dlznika (napr. prestane byt jeho spolo¢nikom) alebo
pohladavku postipi inej osobe, ktord nie je spriaznenou osobou dlznika. Novy
veritel' nadobudne pohl'adavku, ktorej ostava ,,pecat™ spriaznenej pohladavky a je
pravne irelevantné, ze v dobe vyhlasenia konkurzu alebo prihlasenia pohl'addvky
veritel’ tejto pohl'adavky nie je a nikdy nebol spriaznenou osobou upadcu (dlznika).

Zakonodarca si zrejme uvedomil neadekvatnost’ tohto zasahu a extrémnu tvrdost’
zakona, a preto pravnu upravu zmiernil s G¢innostou od. 1. januédra 2016, ked’
pohladavku  zbavil jej pravnej povahy ,spriaznenosti pri splneni dvoch
podmienok.?! Tou prvou je, aby veritel nebol spriaznenou osobou upadcu.
Z komentovaného ustanovenia nevyplyva ku, ktorému momentu sa ma skamat
pravny vztah upadcu a veritel'a. Logickym vykladom by sme mali prist’ k zaveru,
7e pravne relevantnym momentom, by malo byt podanie prihlasky, pretoze spravca
resp. iny veritel’ bude k tomuto momentu skiimat’, ¢i veritel’ je spriaznenou osobou
upadcu. Druhou podmienkou je, aby veritel v ¢ase nadobudnutia spriaznenej
pohladavky bol dobromyselny. Dobromyselnost’ nadobudatel’a je koncipovana na
objektivnom principe, pretoze spriaznend pohladavka strdca pravnu povahu
spriaznenej pohladavky len vtedy, ak nadobudatel pohladavky v Case jej
nadobudnutia nevedel a ani pri vynalozeni odbornej starostlivosti nemohol vediet
o tom, ze nadobuda spriaznenu pohladavku. Zmenené ustanovenie sa vztahuje na
derivatne nadobudnutie pohl'adavok, ak novy veritel’ nevedel a ani pri vynaloZeni
odbornej starostlivosti nemohol vediet, Ze ju nadobtida od osoby spriaznenej
s upadcom (dlznikom), resp. Ze tento veritel sice nebol spriaznenou osobou upadcu
(dlznika), ale pohladavka uz v minulosti nadobudla pravnu povahu spriaznenej
pohladavky. Zaroven tato novelizdcia zaviedla prezumpciu dobromyselnosti
veritel'a, ktory nadobudol pohl'adavku z dlhopisu alebo iného finanéného nastroja na
zaklade obchodu na regulovanom trhu, mnohostrannom obchodnom systéme alebo
obdobnom zahrani¢nom organizovanom trhu.

Uvedend zmena ohl'adne straty spriaznenosti pohl'adavky sa tyka na prvy pohl'ad
len hmotnoprévnych aspektov, pretoze riesi len poradie uspokojovania pohl'adavok.
Strata spriaznenosti akoby sa priamo nedotykala procesnopravneho postavenia
veritela takejto pohl'adavky, a preto veritel’ takejto pohl'adavky by nemal hlasovat’
na schodzi veritelov a ani by nemal byt voleny do veritel'ského vyboru. Takto

30 Zmena bola vykonana zdkonom &. 87/2015 Z. z., ktorym sa meni a dopliia zakon & 513/1991 Zb.

Obchodny zakonnik v zneni neskorSich predpisov a ktorym sa menia a dopifaju niektoré zakony.
Blizsie pozri aj: DURICA, M. Zdkon o konkurze a restrukturalizacii. Komentar. 4. vyd. Praha: C.
H. Beck, 2021, s. 762.

31 Zmena bola vykonana zdkonom citovanym v poznamke &. 26.

82



nadobudnuta pohl'adavka totiz stale spiia definiciu spriaznenej pohladavky podra §
95 ods. 3 KR. Na strane druhej, nem6zeme vylucit ani iny vyklad, pretoze v 35 KR
sa nepriznava hlasovacie pravo a pravo byt voleny za ¢lena veritel'ského vyboru,
medzi inym tomu veritel'ovi, ktory sa uspokojuje v konkurze ako podriadeny veritel’.
Vzhl'adom na to, ze tento veritel sa neuspokojuje ako veritel podriadenej
pohladavky, mozeme prist k zdveru, ze mdze vykonavat hlasovacie pravo na
schddzi veritel'ov a mdze byt voleny do veritel'ského vyboru.

K d’alsej zmene § 95 KR doslo s u¢innostou od 1.1.2018 tak, Ze ustanovenie
o poradi uspokojovania spriaznenych pohladavok sa nevztahuje na pohladavky zo
zmlv o zavereCnom vyrovnani ziskov a strat, ktoré st zabezpecené alebo inak kryté
dohodami o vymene kolateralu podl'a osobitného predpisu. Uvedené pohladavky
nespadaju pod rezim uspokojovania spriaznenych pohladavok aj ked’ inak maja
pravnu povahu spriaznenych pohl'adavok.*

»dpriaznenost™ pohladavky ma pravne Ucinky na poradie jej uspokojovania,
a preto veritel musi tato skuto¢nost’ uviest’ v prihlaske. Pociatocné pochybnosti ako
uréit’ pravnu povahu pohladavok, ktoré sa uspokojuju ako spriaznené pohladavky
boli nakoniec vyrieSené aj judikatirou ustavného sudu ako reakcia na postup
spravcu, ktory nepoprel poradie spriaznenej pohl'adavky (neurcil ju ako spriaznent)
a na schodzi veritel'ov nepriznal veritel'ovi hlasovacie pravo, v désledku ¢oho doslo
k poruseniu jeho ustavnych prav. 33 K poruseniu tstavnych prav doslo v aplikaénej
praxi aj tym, Ze, spravca nepoprel poradie pohl'adavky (nezaradil pohladavku ako
spriaznenu) a konkurzny sud pozadoval od spravcu prepracovanie rozvrhu tak, aby
pohl'addvka bola uspokojena ako spriaznena.>*

Spriaznenost’ pohl'adavky sa v konkurze urcuje na zéklade prihlasky veritela. Ak
veritel’ neuvedie toto poradie, neidentifikuje pohl'adavku ako spriaznenu a prihlasi
si iné poradie, musi spravca pohl'adavku popriet’ ¢o do poradia jej uspokojovania.
Pohl'adavku moze popriet’ aj iny prihldseny veritel. V pripade, Ze pohladdvka
veritel'a nie je popretd ¢o do poradia, plati poradie urcené v prihlaske. Tomuto
veritelovi zostdvaju zachované vSetky procesné prava a pravo na uspokojenie
v subehu s ostatnymi nezabezpe¢enymi veritel'mi. Dalia modalita nastava vtedy, ak
pohladavka veritel'a, ktord je spriaznenou pohladavkou nie je prihlasend ako
spriaznena pohladavka a navySe je prihlasend ako zabezpecend. Pokial spravca
alebo iny veritel nepoprie ani jej poradie aani zabezpecenie, uspokojuje sa
prihlasena pohladavka ako zabezpecena. Ak bude popreté jej poradie, teda ze ide
o spriaznentl pohl'adavku a nebude popreté jej zabezpecenie a sid by urcil, ze ide
o spriaznenil pohladavku, na jej zabezpeCenie sa neprihliada ex lege. V takom
pripade sa pohladavka moéze uspokojovat zo vSeobecnej podstaty po uUplnom
uspokojeni vetkych nezabezpecenych pohl'adavok.

Po popreti pohl'adavky, v pripadnom inciden¢nom konani je dokazné bremeno
na veritel'ovi popretej pohladavky, ktory musi preukazat, Ze nejde o spriaznenu
pohladavku, pretoze nie je spriaznenou osobou upadcu. Ak si veritel' prihlasil

32 Zmena bola vykonand zakonom &. 264/2017 Z. z., ktorym sa meni a doplita zdkon &. 513/1991 Zb.

Obchodny zakonnik v zneni neskorsich predpisov a ktorym sa menia a dopifiaju niektoré zakony.
3 Ustavny stid Slovenskej republiky: IV. US 101/2018.
3+ Ustavny std Slovenskej republiky: IV. US 659/2018.

&3



pohladavku, ktoru nadobudol derivatnym spdésobom musi preukazat, Ze nie je
spriaznenou osobou upadcu a pohladavka nie a ani nikdy nebola spriaznenou
pohladavkou. Za situacie, ze nadobudnutd pohladavka bola spriaznenou
pohladavkou uz pred jej nadobudnutim, veritel musi preukazat, ze pri jej
nadobudnuti nevedel a ani nemohol vediet’ pri vynaloZzeni odbornej starostlivosti, ze
nadobuda spriazneni pohladdvku. Rozsah ddokazného bremena zavisi od tej
skuto¢nosti, ¢i pohl'adavku nadobudol od osoby spriaznenej s tpadcom alebo od inej
osoby, ktord nebola spriaznend s ipadcom, ale pohl'adavka v minulosti nadobudla
pravnu povahu spriaznenej pohl'adavky. Rovnako bude pravne relevantny titul, ktory
zakladd pradvny vztah spriaznenej pohladavky. Nadobudatel' pohladavky mdze
urcite l'ahSie identifikovat’ pribuzensky vzt'ah ipadcu (dlznika) a povodného veritel’a
alebo skutocnost, ze bol spolocnikom obchodnej spolocnosti dlznika (ipadcu) ako
kvalifikovanu ti¢ast’ v akciovej spolocnosti alebo moznost’ uplatiiovania vplyvu na
riadeni spolo¢nosti. Prie dobromyselnosti, ktora zdkon prezumuje je dokaz opaku
na spravcovi resp. na veritel'ovi, ak pohl'adavku poprel veritel’.

Identifikacia pohl'adavky ako spriaznenej pohl'adavky je v mnohych pripadoch aj
pre spravcu pomerne zlozitd. Prvotné skimanie vychadza zo zoznamu spriaznenych
0sOb, ktory je povinny upadca pripojit k navrhu na vyhlasenie konkurzu a pri
veritel'skom navrhu zo zoznamu predloZzeného predbeznému spravcovi.
Tieto zoznamy spriaznenych os6b sa vsSak vyhotovuji k tomuto ¢asovému
okamziku  anepodavaji  informaciu o spriaznenych  osobach  upadcu
v predchadzajucom obdobi.

2.2. Spriaznené pohl'adavky v oddlZovacom konkurze

V oddlZzovacom konkurze je samostatna pravna Uprava spriaznenych pohl'adavok
atyka sa len hmotnopravneho postavenia veritel'ov. Spriaznené pohladavky st ex
lege vylucené z uspokojenia [§ 166b ods. 1 pism. ¢) KR]. Tento pravny rezim maju
vietky pohladavky, ktoré vznikli pred rozhodujicim diiom* a patria veritelovi,
ktory je spriazneny s dlznikom alebo tato pohl'addvka bola v minulosti spriaznenou
pohladavkou, pretoze patrila veritel'ovi, ktory bol spriaznenou osobou dlZnika. Ide
o samostatnll pravnu Upravu bez odkazu na konkurz podl'a prvej hlavy druhej casti
zakona, apreto nie je mozné aplikovat’ ustanovenia § 95 ods. 3 KR o strate
,Spriaznenosti“ pri dobromysel'nom derivatnom nadobudnuti pohladavky a ani
d’alsie ustanovenia, ktoré sa tykaju prezumpcie dobromyselnosti alebo Uplného
vylicenia pohladdvok zrezimu uspokojovania spriaznenych pohladavok pri
ur¢itych pohladavkach inapriek tomu, Ze ide o spriaznené pohladavky.’
Spriaznené pohl'adavky nemoézu byt de iure v oddlzovacom konkurze prihlasené, ¢o
vSak nebrdni tomu, ze veritel si ich napriek tomu prihlasi, k Comu aj ¢asto v praxi
dochadza. Spriaznené pohl'adavky nemaji v oddlZzovacom konkurze pravny osud
podriadenych pohl'adavok, teda nie je ich mozné uspokojovat po iiplnom uspokojeni

35 Podla § 166a KR pohladavky, ktoré vznikli pred rozhodujucim diiom su tie pohladavky, ktoré

vznikli pred kalendarnym mesiacom, v ktorom bol vyhlaseny konkurz.
Ide o pohladavky uvedené v § 95 ods. 3 KR, veta in fine, ktoré vSak z povahy veci v tychto
konaniach v zasade aj tak neprichadzaju do tivahy.
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ostatnych nezabezpeCenych pohladavok, pretoze sa v konkurze vobec nemozu
uspokojovat’. Spriaznenost’ pohl'adavky sa viaze len vymedzenie spriaznenej osoby
v § 9 KR, pricom pohladavka si zachovava pecat’ podriadenosti, ak ju uz raz
nadobudla.

Vzhl'adom na to, Ze spravca nema popieracie pravo, prihlasent pohl'adavku, ktora
je spriaznenou pohl'adavkou méze popriet’ len iny prihlaseny veritel. Aj ked’ veritel
pohladavku nepoprie, spravca ju nemdze v rozvrhu uspokojit, pretoze zakon to
vylucuje.’’

Procesné prava spriazneného veritel'a v oddlzovacom konkurze zakon explicitne
nerieSi. To je dané predovSetkym tym, ze pohladdvka veritel'a spriaznenej
pohladavky je vylucena z uspokojenia a veritel si ju teda nemodze de iure prihlasit’.
V oddlzovacom konkurze sa navySe nevoli veritel'sky vybor ale len zéstupca
veritel'ov a konanie schodze veritel'ov je len fakultativne.

2.3. Spriaznené pohladavky v malom konkurze

Povodné ustanovenia KR o malom konkurze v zneni u¢innom od 1. januara 2006
obsahovali len niektoré osobitné ustanovenia, ktoré doplifali alebo nahradzovali
pravnu Gpravu konkurzu podla prvej hlavy druhej ¢asti zakona. K zasadnej zmene
doSlo sucinnostou od 1. januara 2021, ked sa tieto ustanovenia nahradili
samostatnou Upravou konkurzného konania, nezavislou na pravnej Gprave podl'a
prvej hlavy druhej Casti  zékona.*® Maly konkurz bol doplneny do KR po vzore
oddlzovacieho konkurz za tym ucelom, aby sa v konkurznych konaniach, ktoré by
nemali mat’ rozsiahlu konkurznt podstatu a tym pravdepodobne ani vel’a veritelov,
dosiahlo rychle a hospodarne konanie.** Aj v malych konkurzoch je hlavna aktivita
zverena veritelom pripadne dlznikovi a len v limitovanom rozsahu spravcovi. Ako
to vyplyva z dovodovej spravy, to bolo zrejme aj zdmerom zakonodarcu: ,, Novo
vystavand konstrukcia malého konkurzu ma za ciel’ prispiet k zlepsSeniu klucovych
parametrov tvkajucich sa likvidacnych konani, medzi ktoré patria najmd cas inkasa
pohladavky veritelom (tzv. recovery time) a miera vymdahatelnosti pohladavky (tzv.
recovery rate). InsSpirdciu pre ustanovenia o malom konkurze su ustanovenia o
osobnom bankrote, pricom pésobnost spravcu smeruje viac k administratorovi
konania, kde riesenie miery uspokojenia jednotlivych veritelov, ako aj obsah
majetkovej podstaty, je viac postavené na iniciative veritelov. Vseobecnd a v
podstate neobmedzend povinnost sprdavcu riesit z uradnej povinnosti rozsah
majetkovej podstaty, ako aj ,,co najspravodlivejsiu** mieru uspokojenia pohladavok
veritelov vedie casto k absurdnym vysledkom. S ohladom dopad redlneho vysledku

37 DURICA, M. Zdkon o konkurze a restrukturalizécii. Komentdr. 4. vyd. Praha: C. H. Beck, 2021, s.
1140.

3 K zmene doslo zdkonom & 421/2020 Z. z., o doCasnej ochrane podnikatelov vo finanénych

tazkostiach a o zmene a doplneni niektorych zakonov.

Kritériom pre urcenie, ¢i ide o maly konkurz uz nie je pocet veritel'ov, hodnota obratu a majetku,

tak ako to bolo v pdvodnej tiprave malych konkurzov, ale len vyska zavizkov a hodnota majetku,

ktora nesmie presiahnut’ 1,000.000 eur (§ 106c KR).

39

85



incidencného sporu na mieru vymahatelnosti pohladavky veritela, zaznamend
veritel negativny efekt. “*’

Kym v konkurze podla prvej hlavy druhej casti KR je uspokojenie spriaznenych
pohl'adavok riesené explicitne v § 95 KR a v oddlzovacom konkurze v § 166b KR,
v malom konkurze ziadnu priamu upravu ohladne spriaznenych pohladavok
nenachédzame.

Prostrednictvom odkazu v §106h KR sa na maly konkurz primerane pouzije
vacésina ustanoveni z oddlZzovacieho konkurzu, ktoré s v tomto ustanoveni uréené
taxativnym vypoctom. Jedinym zichytnym bodom ohladne pradvneho osudu
spriaznenych pohl'adavok v malom konkurze méze byt odkaz na § 1671 KR, ktory
upravuje prihlasovanie pohl'adavok v oddlzovacom konkurze. V tomto ustanoveni
su urcené pravidla na prihlasovanie pohl'addvok v oddlzovacom konkurze, pricom
je medzi inym stanovené, koho zakon povazuje za veritel’a, a to s odkazom na § 166a
a 166c¢. Ustanovenie § 1671 KR umoziuje veritel'ovi si prihlasit’ len tie pohl'adavky,
ktoré stiurcené v § 166a a 166¢c KR. Extenzivnym vykladom moZeme prist’ k zaveru,
ze zakon v malom konkurze neumoznuje prihlasit’ tie pohl'adavky, ktoré su podla §
166b KR vylucené z uspokojenia. V tejto skupine, tak ako to uz bolo uvedené, su aj
penazné pohladavky, ktoré patria alebo patrili osobe spriaznenej s dlznikom a
vznikli pred rozhodujiicim dilom. Z tychto dévodov ani v malom konkurze nemaji
spriaznené pohladavky pravny osud podriadenych pohladavok, ale ide o
pohladavky vylacené z uspokojenia.

Pre urcenie rozsahu spriaznenych pohl'adavok a procesné postavenie veritel'ov
spriaznenych pohl'addvok platia zavery, ktoré st uvedené v oddlzovacom konkurze.

2.4. Spriaznené pohl'adavky v reStrukturalizacii

KR vpravnej uprave reStrukturalizicie explicitne rie§i procesnopravne
a hmotnopravne postavenie veritel'ov spriaznenych pohl'adavok i ked’ vymedzenie
spriaznenych pohladavok riesi odkazom na pravnu tpravu konkurzu podla prvej
hlavy druhej Casti zdkona.

Procesnopravne  postavenie  veritelov  spriaznenych pohladavok
v reStrukturalizacii je podobné ako v konkurze podl'a druhej Casti zdkona. Veritelia
spriaznenych pohl'addvok nemaju v resStrukturalizacii pravo hlasovat’ na schddzi
veritelov a nem6zu byt’ voleni do veriteI'ského vyboru (§ 126 KR). Interpretac¢ny
problém nastava v urceni okruhu veritel'ov spriaznenych pohladavok, pretoze § 126
KR to zakon riesi odkazom na veritel'ov, ktori sa v konkurze uspokojuju ako
podriadeny veritel. Ide o odkaz na povodné ustanovenie § 95 KR, ktoré po
vykonanych zmenéch sice formalnopravne nemeni okruh spriaznenych pohl'adavok
ale meni poradie uspokojovania dobromysel'né¢ho veritel'a spriaznenej pohl'adavky
pri derivatnom nadobudnuti pohl'adavky a veritelov pohl'adavok, ktori su uvedeni
v § 95 ods. 3 KR, veta in fine. Tieto pohl'adavky nemaji na ucely uspokojovania
v rozvrhu v konkurze pravny status spriaznenych pohladavok. Z tychto dovodov
systematickym a logickym vykladom by sme mali prist’ k zaveru, ze hlasovacie
pravo a pravo byt voleni za ¢lena veritel'ského vyboru nemaju veritelia, ktori maju

40 Dostupné na: https://www.najpravo.sk/dovodove-spravy/rok-2020/421-2020-z-z.html.
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pohladavku, ktora patri alebo patrila veritel'ovi, ktory je alebo bol od jej vzniku
kedykol'vek spriazneny s ipadcom. To sa nevztahuje na dobromysel'ného veritel'a
pri derivatnom nadobudnuti pohladavky a veritela pohladavky uvedenej v § 95
ods.3 KR, veta in fine. Tak ako pri konkurze podl'a prvej hlavy druhej ¢asti zakona,
ak veritel ma okrem spriaznenych pohladavok aj iné pohladavky je opravneny
s tymito pohladavkami hlasovat’ za predpokladu, ze st zistené co do prédvneho
dovodu a vymahatel'nosti. Aj v reStrukturalizaénom konani, tak ako aj v konkurze
podla druhej Casti zdkona, vylucujeme Clenstvo takého veritela vo veritel'skom
vybore, ktory ma ¢o len jednu spriaznenti pohl'adavku, aj ked’ ma aj nespriaznené
pohladavky.

Zakon nerie$i pravne postavenie veritelov spriaznenych pohladavok na
schvalovacej schddzi. Pre spriaznené pohladavky je spravca povinny vytvorit
samostatni skupinu (§137 KR).Napriek rozhodovacej praxi konkurznych sudov
zotrvavame na pravnom nazore, podla ktorého tato skupina nema pravo hlasovat.
Pri tomto zavere, vychadzame ztoho, ze KR vyluCuje veritelov tejto skupiny
z hlasovacieho prava na ,,prvej schodzi veritel'ov a neumoziuje im byt clenom
veritel'ského vyboru, ktory schvaluje navrh restrukturalizacného planu, pricom jeho
schvalenie veritel'skym vyborom je conditio sine qua non, aby tento mohol byt
predlozeny schvalovacej schodzi. Odporovalo by potom logickému vykladu, aby
tito veritelia mohli hlasovat na schvalovacej schdodzi. NavySe pravomoc
veritel'ského vyboru je svojim sposobom silnejsia ako schddza veritel'ov, pretoze
absencia jeho stihlasu neméze byt nahradena rozhodnutim sudu a jeho rozhodnutie
nie je ani suidom preskamatelné, k ¢omu zaujal stanovisko aj Gstavny sad.*!
Odporovalo by to aj zdmeru zakonodarcu podl'a dovodovej spravy, a to zbavit' ich
moznost’ ovplyvilovat’ (deformovat’) priebeh insolvenéného konania.

Z hladiska hmotnopravneho postavenia veritelov spriaznenych pohladavok,
zakon umoziuje v restrukturalizacii prihlasit’ si veritelom aj spriaznené pohl'adavky
aumoziiuje ich uspokojenie vsibehu s ostatnymi veritelmi. Ak si
v reStrukturalizacii veritelia prihlasia svoje pohl'adavky zo zavézkov podriadenosti
a pohladavky, ktoré by sa v konkurze uspokojovali ako podriadené pohladavky,
spravca je povinny pre tieto pohl'adavky vytvorit’ samostatnu skupinu. Na rozdiel od
konkurzu podla prvej hlavy druhej casti, KR v § 137 ods. 5 nepodmienuje
uspokojenie spriaznenych pohladdvok Uplnym uspokojenim vSetkych ostatnych
nezabezpecenych pohladavok, ale pozaduje, aby spriaznené pohladavky neboli
uspokojené rovnakym alebo lepSim spdsobom ako iné pohladavky. Rovnaky
spdsob uspokojenia sa primarne tyka vysky uspokojenia ale aj lehoty uspokojenia.
Pojem ,,lepsi sposob® uspokojenia pohladavky nepovazujeme terminologicky za
najvhodnejsi. Napriek tejto formuldcii moézeme konStatovat, Zze spriaznené
pohladavky mozu byt v restrukturalizacii uspokojené, ale len v menSom rozsahu
ako vsetky ostatné pohl'adavky a v dlhsej lehote. Pre tieto pohl'adavky neplati 50 %

41 Ustavny sud Slovenskej republiky: II. 265/2016.
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limit ako je stanoveny pre ostatné nezabezpecené pohl'adavky, a ani patroc¢na lehota
na ich splnenie.*?

ZAVER

Z vykonanej analyzy vyplyva, Ze voci slovenskej pravnej Gprave spriaznenych
pohladavok v insolven¢nom prave je mozné mat vyhrady zhladiska jej
systematického usporiadania a vyhrady vecné.

Z pohladu systematického usporiadania, méZzeme konstatovat’, ze pdvodne boli
spriaznené pohl'addvky obsiahnuté v rdmci Uipravy konkurzu ako v§eobecnd pravna
uprava aj pre ucely reStrukturalizacie. Tuto systematiku narusili v prvom rade
samotné zmeny v § 95 KR, ktoré neboli premietnuté do prislusnych ustanoveni tej
Casti zakona, ktoré upravuju reStrukturalizaciu. K dalSiemu naruSeniu doslo
zavedenim samostatnej upravy oddlzovacieho konkurzu a zavedenim relativne
samostatnej, na § 95 KR nezavislej, ipravy malého konkurzu.

Z hl'adiska vecného nepovazujeme za spravne, aby podriadené pohl'adavky boli

naviazané na Siroké chapanie spriaznenej osoby v § 9 KR, ¢o potvrdzuju aj
komparované pravne Gpravy inych Statov. Takéto Siroké vymedzenie spriaznenych
0s0b, aj po zmenach § 95 KR,* neoddvodnene postihuje Siroky okruh pohladévok,
ktoré st de facto alebo de iure vylu¢ené z uspokojenia, a to v zavislosti na druhu
insolven¢ného konania. Tak ako bolo na to poukdzané, v dosledku vykonanych
zmien v KR maju veritelia spriaznenych pohl'adavok r6zne procesnopravne a najma
hmotnopravne postavenie v zavislosti na jednotlivych druhoch insolvené¢ného
konania.
V doésledku Sirokého spektra spriaznenych osdb je pritom miera ich vplyvu na
podnikanie alebo iny predmet ¢innosti dlznika rdzna, od minimaélnej resp. Ziadnej az
po vyrazni. Ztychto dovodov nemodzeme povazovat vizbu spriaznenych
pohl'adavok na spriaznené osoby uvedené v § 9 KR zarieSenie, ktoré by zodpovedalo
doktrine equitable subordination.

Po vykonanej analyze sa javi ako najvhodnej$i spdsob rieSenia samostatna
uprava spriaznenych pohl'adavok, a to ako spolo¢na vo vSeobecnej Casti zakona pre
vSetky druhy insolven¢ného konania, ktora nebude mat’ automaticki vizbu na
spriaznené osoby v § 9 KR. V jednotlivych druhoch insolven¢ného konana sa potom
moéze rieSit uz len hmotnopravne a procesnopravne postavenie veritelov
spriaznenych pohl'addvok. Nemalo by dochadzat’ ani k tomu, Ze veritel tej istej
spriaznenej pohladdvky ma iné hmotnopravne postavenie v konkurze podla prvej
hlavy druhej Casti KR a iné v malom konkurze.

Za spravny pristup k rieSeniu problémov pravnych predpisov nepovazujeme ani
neustale kauzistické novelizacie, ktoré robia pravny poriadok neprehladnym a casto
vnutorne rozpornym. Opakované zmeny sposobujui nepoznatel'nost’ prava a tym aj

4V pripade, Ze podl'a schvaleného restrukturalizaéného planu maju byt nezabezpecéené pohladavky
uspokojené v menSom rozsahu ako 50% a v lehote dlhsej ako 5 rokov, sud musi plan zamietnut’ (§
154 KR).

4 Tieto zmeny sa tykaji len konkurzu podl’a prvej hlavy druhej Gasti a reStrukturalizacie.
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jeho materidlnu neucinnost’.** Typickym prikladom je neschvéaleny pokus

zakonodarcu, podla ktorého by banka za stanovenych podmienok nebola
spriaznenou osobou, o je zrejme reakcia na konkrétne rozhodnutie sudu, aj ked’ ide
vyslovne o otdzku interpreta¢nu, ktora je v “pravomoci sudov.
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Attorney-client privilege in Polish tax law cases: witness evidence and
reporting of tax schemes (MDRs) — identification of risks

Abstract
The present work raises an important issue for guaranteeing a properly functioning
system of protection of taxpayer's rights, namely the obligation of professional
attorneys of taxpayers to observe attorney-client privilege at every stage of the
proceedings and after their completion. The proper functioning of the confidentiality
clause covering the taxpayer's communication with a professional attorney is served,
among other things, by the evidentiary limitations provided in the basic provisions
for the Polish tax procedure, i.e., the Tax Ordinance’, giving attorneys the right to
refuse to answer individual questions asked by interrogators.
However, in recent years, both the EU and national legislators, citing the goal of
combating aggressive tax planning and preventing the risk of tax avoidance and tax
evasion, have introduced provisions that do not respect the principle of attorney-
client privilege. Such provisions require attorneys to report tax schemes.
The paper analyzes the provisions of the Tax Ordinance relating to the right to
attorney-client privilege (to keep professional secrecy) of professional attorneys on
both of the above issues.

Key words: attorney-client privilege, professional secrecy, Tax Ordinance, hearings,
tax schemes (Mandatory Disclosure Rules - MDRs), right to privacy, Charter of
Fundamental Rights.

JEL Classification: K200, K230, K410

INTRODUCTION

In the current level of development of democratic societies, it is impossible to
imagine a situation in which the law, including procedural law, fails to adequately

1 Assistant professor at Jagiellonian University, Law and Administration Department, Financial Law
Chair, tax advisor (affiliated with Matopolski Oddziat Krajowej Izby Doradcéw Podatkowych
[Malopolska Branch of the National Chamber of Tax Advisors]), Poland, ORCID: 0000-0001-
9393-634X.

2 PhD. candidate in tax law at Jagiellonian University, Law and Administration Department,
Financial Law Chair, attorney-at-law (affiliated with Okregowa Izba Radcow Prawnych w
Krakowie [Regional Chamber of Attorney-at-Law in Krakow]), academic teacher, enterpreneur,
Poland.

3 Act0f29.08.1997 Tax Ordinance [Ordynacja podatkowa] (consolidated text in the Journal of Laws
0f 2022, item 265 as amended), hereinafter referred to as ‘Tax Ordinance‘/ ‘TO¢.
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guarantee the highest possible level of protection of each citizen's privacy. Privacy
also includes the sphere of relations: the client and his advisor in tax matters.

In Poland, any natural person with full legal capacity may act as an attorney in
tax matters (Article 138b § 1 of the Tax Ordinance), however, professional tax
advisory services can only be provided by the following professions: tax advisors*,
attorneys-at-law>, advocates®, certified auditors’ and foreign lawyers® (i.e., persons
who have obtained a legal professional title anywhere outside of Poland and have
completed the required registration procedure in Poland, allowing them to legally
provide legal services in our country). Each of these professions is required to be
affiliated with the appropriate professional self-governing body, and must comply
with a number of obligations imposed on them regarding the manner and rules of
practice. These are the so-called free professions and professions of public trust.
Their proper exercise is to ensure legal protection of the interests of the entities on
whose behalf they act. It is also to guarantee the smooth functioning of the judiciary®.

One of the basic duties of all the above-mentioned professions is to keep
professional secrecy. This obligation is directly imposed on a given profession by a
so-called “professional law (governing respective professions - see the
aforementioned laws in the footnotes), as well as codes of ethics, issued by individual
professional self-governments!©.

In Poland, the basic legal act governing the principles of the tax advisory
profession is the Act on Tax Advisory Services. However, that Act, like other
professional laws, does not contain a legal definition of the concept of attorney-client
privilege. The legislator only indicated in general terms in Article 37(1) of the Act
on TAS that the attorney-client privilege covers all facts and information with which
the tax advisor became acquainted in connection with the practice of the profession.
The doctrine accepts that professional secrecy of tax advisors covers information
regardless of the form and manner of its recording. Therefore, oral statements, as
well as handwriting, printouts, recordings or electronic recordings will all be covered
by attorney-client privilege. Violation of the obligation to keep professional secrecy

Act of 5.07.1996 on tax advisory services [Ustawa o doradztwie podatkowym] (consolidated text
in the Journal of Laws of 2021, item 2117), hereinafter referred to as ‘Act on Tax Advisory
Services‘/ ‘Act on TAS*.

Act of 6.07.1982 on attorneys-at-law [Ustawa o radcach prawnych] (consolidated text in the
Journal of Laws of 2022, item 1166), hereinafter referred to as Act on Attorneys-at-Law.

Act 0f 26.05.1982 on advocates [Prawo o adwokaturze] (consolidated text in the Journal of Laws
0f 2022, item 1184), hereinafter referred to as Act on Advocates.

Act of 11.05.2017 on auditors, audit firms and public supervision [Ustawa o o bieglych
rewidentach, firmach audytorskich oraz nadzorze publicznym] (consolidated text of Journal of
Laws 0f 2023, item 1015 as amended).

Act 0f 5.07.2002 on the provision of legal assistance in the Republic of Poland by foreign lawyers
[Ustawa o Swiadczeniu przez prawnikow zagranicznych pomocy prawnej w Rzeczypospolitej
Polskiej] (consolidated text of Journal of Laws of 2020, item 823).

®  See also KORCZAK L., commentary on Article 15 (in:) SCHEFFLER T. (ed.), Kodeks etyki radcy
prawnego: komentarz, Warszawa 2017, CH Beck, p. 105 et seq.

By way of an example: Zasady etyki doradcow podatkowych. Zalgcznik do uchwaly nr 12/2022
Krajowej Rady Doradcow Podatkowych z dnia 14 lutego 2022 r. w sprawie przyjecia tekstu
Jednolitego Zasad etyki doradcow podatkowych, https://kidp.pl/strona.php/1541 zasady etyki
doradcow_podatkowych.html (accessed: 14.09.2023).
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is the basis for holding a tax advisor accountable for disciplinary liability for failure
to perform or improper performance of professional duties prescribed by the law and
for committing an act contrary to the principles of professional ethics (Article 64
(1)(1) and (2) Act on TAS).

Tax advisors and other professional attorneys have been given statutory
instruments to protect attorney-client privilege. The provisions of the various
procedures provide guarantees for the protection of professional secrecy, as well as
indicate the grounds and circumstances under which a court may exempt a
professional attorney from professional secrecy.

The hitherto strong standards of protection of professional secrecy of attorneys
have been undermined given the introduction of the institution of Mandatory
Disclosure Rules (MDRs) to the Tax Ordinance, inter alia, in connection with the
implementation of Council Directive (EU) 2018/822 amending Directive
2011/16/EU as regards mandatory automatic exchange of information in the field of
taxation in relation to reportable cross-border arrangements!!.

The purpose of the present study is to analyze the provisions of the Polish Tax
Ordinance in the context of the right to professional secrecy. The methodology
adopted in this study consists of an analysis of legal acts, doctrinal views and case
law. The article constitutes the exposition of de lege lata and de lege ferenda
arguments'?.

1. WITNESS EVIDENCE IN TAX LAW CASES
1.1. General information

The questioning of a witness is an important element in demonstrating that the
tax authority has taken sufficient measures to clarify the facts accurately. It is
counted among the so-called personal sources of evidence. A witness can only be an
individual (natural person). Their task is to convey what they saw or heard, what

1" Council Directive (EU) 2018/822 of 25 May 2018 amending Directive 2011/16/EU as regards
mandatory automatic exchange of information in the field of taxation in relation to reportable cross-
border arrangements, Official Journal of the European Union 139/1 from 5.6.2018, hereinafter
referred to as ‘MDR Directive*/ ‘Directive on MDRs*.

Regarding professional attorneys in tax law in the Polish literature, the following publications
should be pointed out to: MATUSIAK-FRACCZAK M., Tajemnica adwokacka w polskim prawie
administracyjnym, podatkowym i karnoskarbowym, Palestra 2019, no. 7-8 and SZUBIELSKA D.,
Tajemnica zawodowa w prawie i postgpowaniu podatkowym, Palestra 2019, no. 7-8. Regarding
MDRs in the Polish literature, the subject previously appeared in following studies: LADZINSKI
A., WASILUK D., O nieprawidlowej implementacji dyrektywy 2018/822 (MDR) i jej
konsekwencjach, Przeglad Podatkowy 2019, no. 5; MARIANSKI A, MICHALAK A,
Wprowadzenie obowigzku raportowania schematow podatkowych. Analiza prawno-konstytucyjna,
Przeglad Podatkowy 2020, no. 8; WILK M., Ujawnianie schematow podatkowych a tajemnica
zawodowa doradcy podatkowego, Przeglad Podatkowy 2019, no. 2; FRANCZAK A., Granice
ingerencji w prawo do zachowania tajemnicy zawodowej doradcy podatkowego w Swietle
migdzynarodowych i unijnych standardow ochrony praw podatnika — czes¢ 1, Kwartalnik Doradca
Podatkowy 2021, no. 1; FRANCZAK A., Zwolnienie z obowigzku zachowania tajemnicy
zawodowe] w zakresie raportowania schematow podatkowych narusza art. 7 Karty Praw
Podstawowych. Uwagi na tle wyroku TSUE z 8 grudnia 2022 r. w sprawie Orde van Vlaamse Balies
iin. (sygn. C-694/20), Przeglad Podatkowy 2023, no. 4.
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they experienced, at what he was present. They should explain to the authority
concerned what they know about the case. A witness should testify only as to the
facts relevant to the case'’.

In the Polish tax proceedings before a tax authority, unlike in the civil court
procedure (see Article 271! of the Polish Code of Civil Procedure'#), it is not possible
that evidence of a witness be given in writing. A person summoned as a witness must
appear at the place and time specified by the tax authority summoning him and
directly answer questions from authority officials. Also (and this further
distinguishes this procedure from the civil court procedure), in the current state of
play there is no possibility for a witness to testify online'’.

The issue under consideration is even more interesting because there is still quite
a lot of diversity among tax authorities in Poland. It consists in the fact that there are
both huge, metropolitan and specialized offices, employing a number of specialists,
but also small, almost ‘intimate‘ institutions, such as small rural municipalities,
where tax matters are handled by only one employee - an official of the municipality
office. Clearly, this can have an effect on the proper implementation of compliance
with the principle of protecting professional secrecy in tax matters.

Due to space constraints, this paper does not deal with criminal procedure, nor
with criminal and fiscal procedure, nor with other possibilities for the tax authority
to obtain knowledge from professional attorneys, such as under Article 155 of the
Tax Ordinance.

1.2. Evidentiary limitations

The general rule in Polish tax procedure is that no one has the right to refuse to
testify when a tax authority summons them to appear in a case in such a capacity.
This is a simple consequence of the principle of objective truth in the tax procedure
and follows directly from Article 180 para. 1 of the Tax Ordinance, which stipulates
that anything that can contribute to the clarification of the case and is not contrary to
the law should be admitted as evidence!'s.

13 DAUTER B., commentary on Article 195 (in:) BABIARZ S., DAUTER B., HAUSER R., KABAT
A., NIEZGODKA-MEDEK M., RUDOWSKI J., Ordynacja podatkowa. Komentarz, Warszawa
2019, Wolters Kluwer Polska, online version (LEX), point 1.

This provision stipulates that a witness shall testify in writing if the court orders so. In such a case,
the witness takes a pledge by signing the text of the pledge. The witness is obliged to submit the
text of the testimony to the court on the date set by the court.

For a more extensive discussion of the solutions allowing e-trials in civil courts see, for example,
JASINSKA K., E-rozprawa w postepowaniu cywilnym a prawo do sqdu i mozliwosé obrony swych
praw, Studia Prawnicze, Rozprawy i Materiaty 2021, no. 2 (29) and Article 151 of the Code of
Civil Procedure, which will come into force on 24 March 2024 (by virtue of the Act of 7.07.2023
amending the Act — Code of Civil Procedure, the Act - Law on the System of Common Courts, the
Act — Code of Criminal Procedure and some other acts [Ustawa o zmianie ustawy - Kodeks
postepowania cywilnego, ustawy - Prawo o ustroju sqdow powszechnych, ustawy - Kodeks
postepowania karnego oraz niektorych innych ustaw] - Journal of Laws, item 1860). See also
KROL T., Swiadek w postepowaniu podatkowym, ABC, LEX, point 1.

16 GOMULOWICZ A., MALECKI J., Podatki i prawo podatkowe, Warszawa 2011, LexisNexis, p.

453.
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However, there are situations stipulated by law where someone cannot be a
witness in a given case at all, and where they can refuse to testify at all, or when they
can refuse to answer certain questions from interrogators. The first of such situations
is governed by Article 195 of the Tax Ordinance and is an absolute prohibition of
questioning given persons as a witness. The second situation is governed by Article
196 of the Tax Ordinance and is a relative prohibition on questioning as a witness.

The absolute prohibition of questioning given persons as witnesses, as specified
in Article 195 of the Tax Ordinance, comes into being for either factual or legal
reasons'’. Factual reasons include the kind of handicap/ retardation of development
of a person that they are incapable of perceiving or communicating their perceptions
(for example, a person in a coma or a child in a very young age). Here it should be
noted that the legislator did not introduce any exclusions - such a person cannot be a
witness at all. On the other hand, the situation of people who cannot be witnesses for
legal reasons is different: here the law stipulates that only a certain part of the
information that these people possess shall be “protected” from being provided as
testimony. These are two situations: 1) clergymen of legally recognized
denominations cannot be witnesses - but only for facts covered by the seal of
confession, and 2) persons who are obliged to keep classified information secret
unless they have been, using an appropriate procedure, exempted from the obligation
to keep that secret - but only for circumstances covered by that very secrecy.

At first glance, it would seem that attorneys in tax matters should be included
among those in possession of classified information. However, it is fairly
unanimously accepted in the literature that the professional secrecy of an attorney
does not cover the above situations'® and that it must be protected under Article 196
of the Tax Ordinance.

The relative prohibition of questioning persons as witnesses, as set forth in Article
196 of the Tax Ordinance, constitutes an expression, on the one hand, of the validity
of the above-mentioned principle of objective truth in tax proceedings, while at the
same time it allows certain interests of the individual to be taken into account and
gives them primacy over the above-mentioned principle'. Pursuant to Article 196
para. 1 of the Tax Ordinance, the right to refuse to testify is granted to the following
members of the family of a party to tax proceedings: spouse, ascendants,
descendants, siblings, first-degree relatives and persons who are in a relationship of
adoption, guardianship or custody with the party. The right to refuse to testify
continues even after the termination of marriage, adoption, guardianship or custody.
It follows from the above that the right to completely refuse to provide the tax
authority with knowledge of a particular subject is vested in a person who, in relation
to a party to the proceedings, can demonstrate family ties to the degree specified

17 DAUTER B., commentary on Article 195, op. cit., point 2.

18 E.g. DAUTER B., commentary on Article 196 (in:) BABIARZ S., DAUTER B., HAUSER R,
KABAT A., NIEZGODKA-MEDEK M., RUDOWSKI I., Ordynacja podatkowa. Komentarz,
Warszawa 2019, Wolters Kluwer Polska, online version (LEX), point 8; MATUSIAK-
FRACCZAK M., Tajemnica ..., op.cit., p. 212. The opposing view is presented by: STOLARSKI
K., Dowody (in:) DABEK P. (ed.), STOLARSKI K. (ed.), Ordynacja podatkowa. Prawo
materialne i procesowe, Warszawa 2023, Difin, p. 205.

19 DAUTER B., commentary on Article 196, op. cit., point 1.
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above. Thus, it may happen that the attorney in a given person's tax case is/ was at
the same time their relative or relative by affinity. Then, such an attorney may refuse
to testify in full, citing the indicated premise: family ties.

On the other hand, the standard defense of attorney-client provilege (professional
secrecy) provided by the legislature is Article 196 para 2 of the Tax Ordinance,
according to which a witness may refuse to answer questions when the answer could
expose them or their relatives (listed in Article 196 para 1 of the TO) to criminal or
fiscal criminal liability or cause a violation of the obligation to maintain a legally
protected professional secret.

1.3. Identification of risks

The first group of dangers that can be seen in the issue at hand in terms of
guaranteeing the full protection of the attorney-client privilege in tax matters is the
significant difference between the right to refuse to testify (Article 196 para 1 of the
Tax Ordinance), also referred to as “en bloc refusal®, and the right to refuse to answer
individual questions (Article 196 para 2 of the Tax Ordinance). It is clear that the
first situation is much more comfortable for the witness?’, and will enable to fully
protect professional secrecy.

Certainly, the right to invoke the refusal to testify causes less stress to a witness
- as they have the certainty that in order to obtain the effect of a legal refusal to
comply with the obligation to testify imposed by the competent authority, it will be
sufficient to demonstrate family connections. It can therefore be assumed that, for
example, upon presentation of a marriage or a birth certificate, the tax authority, after
checking the correctness and validity of such a document (e.g. whether it is an
original or a certified copy thereof), will be obliged to consider as justified the
statement of the summoned witness that he or she refuses to testify. On the other
hand, in the case of the procedure provided for in Article 196 para of the Tax
Ordinance, it will be necessary each time to utter the formula of refusal to answer a
specific question, which clearly exposes the witness to additional stress and
facilitates the witness's breach, even inadvertently, of professional secrecy.

At this point, it will be legitimate to point out that there is also a case law of the
Supreme Administrative Court favourable to attorneys, stating that “the refusal to
answer questions, as defined in Article 196 para 2 of the Tax Ordinance, may de
facto amount to a refusal to answer all questions and thus to a refusal to testify at
all*“?!, i.e. to the en bloc refusal.

It should also be emphasised that while in the case of a refusal to testify due to
family colligations, no fear arises that the tax authority will start to investigate the
legitimacy of the refusal to testify, which could consequently lead to a breach of
professional secrecy, such a legitimate fear arises in the second of the above-
mentioned situations.

20 Cf. as well: KROL T., Swiadek w postepowaniu podatkowym, ABC, LEX, point 8.

2 Judgment of Supreme Administrative Court (hereinafter referred to as NSA) of 6.03.2012, I FSK
578/11, LEX no. 1136276, point 5.10. Identically: judgment of NSA 0f29.01.2013, Il FSK 854/11,
LEX no0.1298452, point 21.
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However, the literature and case law emphasise that the tax authority does not
have the right to investigate the legitimacy of a witness's refusal to answer a question,
although there are opinions to the contrary in the literature®. It should be
emphasised, following M. Matusiak-Fracczak, that an advocate, attorney-at-law or
tax adviser, by virtue of the professional acts?*, governing their professions, has no
choice in answering the questions of the authority: for if the question relates to
anything of which they have become aware in connection with the provision of legal
assistance, they are always obliged to refuse to answer’*. Moreover, requiring a
professional attorney to justify why the answer to a question concerns attorney-client
privilege clearly violates that privilege (secrecy) itself and deprives the witness of
the legal protection granted to him by the provision in question®. Finally, there is no
provision in the Tax Ordinance allowing the tax authority to exempt a professional
attorney from such professional secrecy?.

A de lege ferenda demand is therefore the introduction of the possibility for
professional attorneys to refuse en bloc to testify in a situation where they were to
testify to circumstances concerning professional secrecy binding upon them. This is
also advocated by M. Matusiak-Fracczak?'.

Another danger arises from the inability of a witness to appoint an attorney in tax
proceedings?®.

Comparatively speaking, it should be mentioned that such a possibility is
guaranteed only in the Polish criminal procedure. Pursuant to Article 87 para 2 of
the Code of Criminal Procedure, a person who is not a party (to the proceedings)
may appoint an attorney if their interests in the pending proceedings so require. This
provision is also applied in criminal and fiscal proceedings (pursuant to Article 113
para 1 of the Code of Criminal and Fiscal Procedure). The right to appoint an attorney
by a witness has not been introduced in any other procedure where there is witness
evidence (i.e. neither in administrative proceedings nor in civil court proceedings).

With a view to the issue of guaranteeing professional secrecy in tax matters
considered in this article, it should be noted that the absence of an attorney
constitutes a major handicap. Indeed, a professional attorney in tax matters not only
provides adequate knowledge of tax law, both substantive and procedural one, but
he or she will also demonstrate the necessary distance to the case and the necessary
quick reflexes. The efficient performance of the witness' attorney, who is at the same
time obliged to defend the professional secrecy of their current or former clients,
may prove to be indispensable in order to preserve this secrecy, especially should
the tax authority take the position, criticised above, that it is entitled to examine the

22 MATUSIAK-FRACCZAK M., op. cit., p. 2131215 and literature indicated therein.

23 See: Article 3 of Act on Attorneys-at-Law, Article 6 of Act on Advocates, Article 37 of Act on
TAS.

24 MATUSIAK-FRACCZAK M., op. cit., pp. 214 and 225.

25 Above mentioned judgment of NSA, I FSK 578/11, point 5.10.

26 MATUSIAK-FRACCZAK M., op. cit., p. 213.

27 Ibidem, p. 213.

28 PIETRASZ P., comenntary to Article 195 (in:) ETEL L. (ed.) Ordynacja podatkowa. Komentarz,
Warszawa 2017, Wolters Kluwer Polska, p. 1248.
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legitimacy of a witness' refusal to answer a question. As furthermore mentioned
above, questioning is a rather stressful activity for any given witness.

A de lege ferenda demand is therefore to introduce the possibility for a witness
to appoint an attorney in tax proceedings.

2. REPORTING TAX SCHEMES
2.1. General information

Since 2019, the institution of mandatory disclosure of information on tax schemes
was introduced into the Tax Ordinance (Chapter 11a, Section III of the TO)?. These
provisions partially transposed the MDR Directive into Polish law. The Polish
legislator decided to implement the Directive not only a year and a half earlier than
required by the EU legislator, but also adopted much broader solutions, i.e. the
reporting obligation was extended to domestic transactions.

Unfortunately, both in the Directive and later in the provisions of Polish tax law
provisions interfering with the right to professional secrecy were adopted.

Motive 8 of the EU act's preamble indicates that “yo ensure the proper
functioning of the internal market and to prevent loopholes in the proposed
framework of rules, the reporting obligation should be placed upon all actors that are
usually involved in designing, marketing, organising or managing the
implementation of a reportable cross-border transaction or a series of such
transactions, as well as those who provide assistance or advice. It should not be
ignored either that, in certain cases, the reporting obligation would not be
enforceable upon an intermediary due to a legal professional privilege or where there
is no intermediary because, for instance, the taxpayer designs and implements a
scheme in-house. It would thus be crucial that, in such circumstances, tax authorities
do not lose the opportunity to receive information about tax-related arrangements
that are potentially linked to aggressive tax planning. It would therefore be necessary
to shift the reporting obligation to the taxpayer who benefits from the arrangement
in such cases®.

The consequence of these provisions was Article 8ab(5) of the amended Directive
2011/16, according to which each Member State may take the necessary measures
to give intermediaries the right to a waiver from filing information on a reportable
cross-border arrangement where the reporting obligation would breach the legal
professional privilege under the national law of that Member State. In such
circumstances, each Member State shall take the necessary measures to require
intermediaries to notify, without delay, any other intermediary or, if there is no such
intermediary, the relevant taxpayer of their reporting obligations. Intermediaries may
only be entitled to a waiver under the first subparagraph to the extent that they
operate within the limits of the relevant national laws that define their professions.

2 Act of 23.10.2018 on amending the Law on Personal Income Tax, the Law on Corporate Income
Tax, the Law - Tax Ordinance and some other laws [Ustawa z 23.10.2018 r. o zmianie ustawy o
podatku dochodowym od o0sob fizycznych, ustawy o podatku dochodowym od o0séb prawnych,

ustawy — Ordynacja podatkowa oraz niektorych innych ustaw] (Journal of Laws, item 2193).
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In summary, under the provisions of the amended Directive 2011/16, all
intermediaries (including professional agents) engaged in potentially aggressive
cross-border tax planning are required to file information that is within their
knowledge, possession or control on reportable cross-border arrangements with the
competent tax authorities. However, that said, under Article 8ab(5) of the amended
Directive 2011/16, a Member State may exempt intermediaries from that obligation
if abiding by it would violate attorney-client privilege protected under its national
law. Under such circumstances, however, attorneys are obliged to promptly notify
any other intermediary or a competent taxpayer of their reporting obligations to the
competent authorities®.

The above provisions of the Directive have also been implemented into Polish
tax law (Article 86b para 4 and 5 of the Tax Ordinance). On the basis of these
provisions, tax advisors and other professional attorneys have been obliged to
provide information on clients and transactions entered into by them with respect to
which there is an increased risk of violating tax laws, including transactions that may
lead to aggressive tax optimization.

The Polish legislator, in order to avoid conflict of the obligation to report schemes
with the obligation to keep professional secrecy, introduced Article 86b para 7 of the
Tax Ordinance, under which the following does not constitute violation of the
obligation to keep legally protected professional secrecy:

1. transmission of information on a tax scheme in a situation in which the
transmitter of the information has been exempted from the obligation to keep
it;

2. transmission of information on a standardized tax scheme;

3. sending to the Head of the National Tax Administration the information
referred to in para 6 of the aforementioned provision.

However, the Polish legislator did not introduce a detailed procedure for such
exemption, considering that the submission of a statement by the attorney's client is
sufficient®'.

2.2. Identification of risks

Already at the stage of work being carried out on the Directive, and later in
Poland also on the law introducing the institution of reporting tax schemes to the Tax
Ordinance, representatives of the tax law doctrine and practitioners had made
comments that the proposed solutions could violate the right to professional secrecy.
It was emphasized that the requirement for a professional attorney to file a notice
constitutes a disproportionate restriction of professional secrecy (attorney-client
privilege)®.

30 FRANCZAK A., Zwolnienie..., op. cit.
31 FRANCZAK A., Granice..., op. cit.
32 FRANCZAK A., Granice..., op. cit.
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The Polish professional self-government of tax advisors published a position
paper relating to the provisions implementing Article 8ab(5) of Directive 2011/16,
in which it pointed out the dangers they posed to attorney-client privilege.
Subsequently, in December 2019, it filed a complaint with the Constitutional Court
against the provisions of the Tax Ordinance regarding reporting of tax schemes**. In
the complaint, among other things, a violation of Article 17 of the Polish Constitution
concerning professional self-government and, in particular, the principles of
professional secrecy was alleged. The Polish Constitutional Court has not yet ruled
on the complaint*.

Also in other EU Member States, doubts were raised about the compatibility of
Article 8ab(5) of Directive 2011/16 with EU law. In particular, attention was paid to
whether the transfer of information to other intermediaries was possible without
violating attorney-client privilege. And consequently, whether there is no violation
of the right to respect for private life and communication, which is a fundamental
right, guaranteed at the EU level by Article 7 of the EU Charter of Fundamental
Rights*.

2.3. CJEU judgment in case C-694/20 and planned law ammendments

Doubts about the compliance of the amended Directive 2011/16 have translated
into preliminary questions to the CJEU. The first request to the CJEU was made by
the Belgian Constitutional Court. After the implementation of the Directive, Belgian
regulations stipulated that when an intermediary engaged in cross-border tax
planning is bound by professional secrecy, they must inform the other intermediaries
that they themselves cannot make such a notification. The French Council of State
addressed a very similar question to the Court of Justice.

The Court of Justice, in deciding Belgian preliminary questions in Case C-
694/20, found that Article 8ab(5) of Directive 2011/16 violates the right guaranteed
by Article 7 of the Charter to respect for the confidentiality of communications
between a lawyer and his client, insofar as it provides that an intermediary lawyer
subject to the obligation of professional secrecy is obliged to notify any other
intermediary who is not his client of his reporting obligations®.

The CJEU noted that combating aggressive tax planning and preventing the risk
of tax avoidance and evasion constitute objectives of general interest recognised by
the European Union for the purposes of Article 52(1) of the Charter®’. At the same
time, according to the CJEU, even assuming that the notification obligation
established by Article 8ab(5) of the amended Directive 2011/16 is indeed capable of
contributing to these objectives, it cannot, however, be regarded as being strictly

3 KIDP skiada wniosek do Trybunatu Konstytucyjnego o zbadanie przepiséw ordynacji podatkowej,

https://kidp.pl/aktualnosciall.php/10/6259 (accessed: 27.09.2023).

3 FRANCZAK A., Zwolnienie..., op. cit.

35 Charter of Fundamental Rights of the European Union, consolidated version: Official Journal of
the European Union C 202 of 2016, p. 389, hereinafter referred to as ‘Charter’.

36 Judgment of CJUE of 8.12.2022, Orde van Viaamse Balies and Others, C-694/20.

37 The CJEU cited previous case law in this regard: e.g. judgment of 6.10.2020, Etat luxembourgeois,
C-245/19 and C-246/19.
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necessary. In particular, the disclosure by notified third-party intermediaries of the
identity of the lawyer-intermediary and of his or her having been consulted as to the
issue of disclosing the information, to the tax authorities, also does not appear to be
strictly necessary for the pursuit of the objectives of amended Directive 2011/163%.

The judgment of the Court of Justice should be assessed as very pertinent indeed.
Since the Court found that the Belgian regulations violated the fundamental right
guaranteed by the Charter, all the more so the Polish regulations are incompatible
with the very Charter. At the same time, the Polish regulations apply to a much
broader range of matters covered by the confidentiality of communications with a
professional attorney. This is because they cover not only cross-border transactions,
but also domestic transactions, and they concern not only income taxes, but also
VAT, among others.

Following the Court of Justice's ruling, the European Commission began work
on changes to the provisions of Directive 2011/16. Pursuant to the Commission's
proposed changes, professional attorneys will no longer be required to report tax
schemes. However, attorneys covered by a duty to professional secrecy will have to
notify their clients that it will be their responsibility to provide information on the
tax scheme to the tax authorities. The amendment is expected to be adopted later in
2023, and Poland's Finance Ministry announced it would bring Polish regulations in
line with the revised directive®.

CONCLUSION

A prerequisite for a profession of public trust, such as professional legal
assistance in tax matters, is undoubtedly the conviction of clients that their attorney
will keep confidential all information communicated to them in the course of
providing the service. This is because such information is usually of a vital and
confidential nature®. Attorney-client privilege (professional secrecy) is not for the
benefit of public professionals, but to protect the interests of their clients*'. The rule
of law requires that, at both the law-making and law-application stages, public
authorities accept that professional secrecy must be protected, even at the expense
of their inability to obtain certain information they desire*.

Although the institution of Article 196 para 2 of the Tax Ordinance discussed in
the paper gives the possibility to effectively and fully guarantee professional secrecy
of attorneys, in view of the discussed threats, a de lege ferenda demand is to
introduce the possibility of refusal to testify en bloc by professional attorneys in a
situation where they would have to testify to circumstances concerning professional

38 Cf. the above-mentioned judgment of the CJEU, C-694/20.

¥ SZULC M., Bruksela ochroni sekrety adwokatéw i doradcéw podatkowych, Gazeta Prawna
28.08.2023, p. B2.

40 Cf. the decision of the Court of Appeals in Krakow of 8 May 2019, II AKz 231/19, LEX no.

2738929 (concerns the secrecy of attorneys-at-laws).

TROCIUK S., Konstytucyjne aspekty ochrony tajemnicy adwokackiej (radcy prawnego) (in:)

MROWICKIM. (ed.) Ochrona tajemnicy adwokackiej (radcy prawnego) a dziatania wiadzy, Biuro

Rzecznika Praw Obywatelskich, Warszawa 2019, p. 9.

4 This is also advocated by: MATUSIAK-FRACCZAK M., op. cit., pp. 229-230.

41
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secrecy binding upon them. It seems that in such cases there will be no possibility of
interpreting the existing provisions as authorising the tax authority to examine the
legitimacy of the refusal, and it will also minimise (to zero) the possibility of even
an inadvertent disclosure of confidentiality by a professional attorney testifying as a
witness.

The second demand concerning the improvement of law is to introduce the
possibility for a witness to appoint an attorney in tax proceedings, as this will affect
the legal comfort of the witness in their relationship with the tax authority and
contribute to guaranteeing their possible defence (as well as the professional
confidentiality of his/ her clients) before the tax authority, especially since tax
proceedings are by their nature inquisitorial.

The existing standards of protection of attorney-client privilege (professional
secrecy) in Poland, although containing the infirmities identified, among others, in
this study, have been strongly undermined by the introduction into Polish law of
provisions requiring professional attorneys to report tax schemes. Opportunities to
change the unfavorable provisions are provided by the judgment of the Court of
Justice of the European Union (CJEU) in C-694/20 Orde van Viaamse Balies and
Others and the European Commission's announcements regarding the amendment of
Directive 2011/16. The EU legislator should modify the provisions of Directive
2011/16 as soon as possible, taking into account the CJEU's position regarding the
limits of interference with the attorney-client privilege. Polish lawmakers, on the
other hand, should already be giving their attention to prepare appropriate
amendments, taking into account the fact that domestic regulations interfere much
more with the attorney-client privilege than those disputed by the CJEU.

The announced amendments of Directive 2011/16 and the necessity to adapt
Polish law to the EU scope of the MDRs is also a good opportunity to consider taking
into account the other demands presented in this paper, aimed at strengthening the
institution of professional secrecy, which is so important for the legal order.
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Liability of an insurance undertaking for an insurance agent from the
perspective of Polish law?

Abstract

In Poland under Art. 20(1) of the Insurance Distribution Act (hereinafter: u.d.u.),
“An insurance undertaking on whose behalf the agent acts shall be liable for damage
caused by insurance agent or by agent offering supplementary insurance in relation
to performingagency activities. The provision of Art. 429 of the Act of 23 April 1964-
Civil Code shall not apply”. In judicial practice and in literature, adequate legal
criteria have been long sought allowing to distinguish situations in which a
subordinate causes damage “in performing” the entrusted activity from situations
in which a subordinate causes damage only “by the way of” (on the occasion of)
performing the entrusted activity. Opinions expressed in literature and in case-law
of the Supreme Court certainly do not authorise a categorical conclusion that,in the
discussed area, anygeneral, universally accepted criteria have been developed.

Key words: insurance agent, insurance distribution act, liability, causation.

JEL Classification: K12, K20, K22, K29

1. GENERAL REMARKS

Under Art. 20(1) of the Insurance Distribution Act (hereinafter: u.d.u.),> “An
insurance undertaking on whose behalf the agent acts shall be liable for damage
caused by insurance agent or by agent offering supplementary insurance in relation
to performingagency activities. The provision of Art. 429 of the Act of 23 April 1964
— Civil Code shall not apply.*”

Therefore, liability under Art. 20 u.d.u. is strictly tortious. It is based on risk’and,
specifically, does not depend on whether the insurer is at fault in the agent’s choice,

! Dr hab. Mariusz Fras, prof. US, ORCID: 0000-0002-0033-6909

2 This research was funded in whole by National Science Centre, Poland, Grant Number
2020/39/B/HS5/02631.

3 Act of 15 December 2017 on insurance distribution, Dz.U. 2017 poz. 2486.

4 Art. 429 of the Act of 23 April 1964 —Civil Code, Dz.U. 1964 nr 16 poz. 93, “Anyone who entrusts
an act to another person is liable for any damage caused by the perpetrator when performing the
act unless he was not at fault when choosing that person or he entrusted the act to a person,
enterprise or establishment which performs such acts within the scope of its professional activity.”

5 So, among others: the Supreme Court in the judgment of 16.09.2009, II CSK 112/09, LEX No.
530581; of 13.08.2015,I CSK 657/14, LEX No. 1866879; of 30.09.2015, I CSK 702/14, OSNC
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which is demonstrated by express exclusion of application of Art. 429 of the Civil
Code.Under the discussed provision, the insurance undertaking is liable irrespective
of the concluded contract, even if, or perhaps especially if, the contract has not been
concluded at all, that is in a situation when there is no obligational relationship
between the insurance undertaking®and the would-be policyholder. Damage caused
by an agent in relation to performing agency activities, under Art. 20 u.d.u., makes
an independent source of the insurer’s liability.”Tortious liability arises in case of
damages caused by an agent irrespective of any previously existing legal relationship
between the insurance undertaking and the policyholder. In the sphere of tortious
liability, the insurance undertaking incurs such strict responsibility for the parties
whose services the insurance undertaking has used at its own risk. Such nature of the
discussed liability was confirmed in certain judgments of the Supreme Court®and in
academic literature.”The prerequisites of liability of an insurance undertaking
include: occurrence of damage, occurrence of an event that gave rise to the damage,
and causal link between the damage and the event.!”

According to the opinion expressed in case-law, Art. 20(1) u.d.u. defines the strict
liability of an insurance undertaking in a more relaxed manner, i.e. making the
liability dependent on unlawful behaviour of the agent.!'On a sidenote, it should be
mentioned that both in academic literature and in case-law another opinion can be
found according to which the prerequisites of liability of an insurance company
include also the agent’s fault.'’However, in the light of the absence in Polish law of
a basis for adopting an implicit prerequisite of fault despite the lack of such express
prerequisite in a legal provision, the opinion seems to be unjustified. However, there
is no doubt that the liability of an insurance undertaking under Art. 20(1) u.d.u. is
primary, which means that the injured party does not have to first seek redress of the
damage from the agent — perpetrator. The injured party may at once assert their claim
against the insurer.

2. EXONERATING CONDITIONS
In literature, an opinion has been expressed that in this context we have to do with

the most typical exonerating conditions applicable to strict liability situations laid
down in the Civil Code, that is force majeure,exclusive fault of the injured party or

2016/9, poz. 103; of 14.01.2016, I CSK 43/15, LEX No. 1994366; of 8.07.2016, I CSK 427/15,

LEX No. 2071110; 0f 24.11.2016, IT CSK 131/16, LEX No. 2178670.

KUCHARSKI, B. Odpowiedzialnos¢ ubezpieczyciela za czynnosci agenta, Przeglad Sadowy

2018/2.

7 So, also, FRAS, M. Glosa do wyroku SN z 16.09.2009,11 CSK 112/09, Prawo Asekuracyjne 2010/1,
p- 8.

8 See, e.g., judgment of the Supreme Court of 30.09.2015,1 CSK 702/14, OSNC 2016/9, poz. 103,

and judgment of the Supreme Court of 13.08.2015, I CSK 657/14, LEX No. 1866879.

So, e.g., WIECZOREK, E. Komentarz do ustawy o posrednictwie ubezpieczeniowym [in:] Prawo

ubezpieczen gospodarczych, t. 1, Warszawa 2010, commentary on Art. 11 u.p.u., para 2.

10 See, e.g., judgment of the Supreme Court of 17.04.2015,1 CSK 216/14, LEX No. 1665335.

11" So: judgment of the Supreme Court of 20.11.2015, I CSK 919/14, LEX No. 1994366.

12 Judgment of the Court of Appeal in Cracow of 11.12.2013, I ACa 1233/13, LEX No. 1515231.
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of a third party.'*Such position was then repeated in several decisions of the Supreme
Court."In literature, an opinion can be found that a prerequisite of the insurer’s
liability is always unlawful behaviour of the agent, just as unlawful behaviour of the
perpetrator is a prerequisite of the entrusting party’s liability in a situation covered
by the provision of Art. 429 of the Civil Code.!’Such view was accepted in the
judgment of the Supreme Court of 27.11.2015.'¢

3. “FUNCTIONAL”LINK

In judicial practice and in literature, adequate legal criteria have been long sought
allowing to distinguish situations in which a subordinate causes damage “in
performing” the entrusted activity from situations in which a subordinate causes
damage only “by the way of”” (on the occasion of) performing the entrusted activity.
Opinions expressed in literature and in case-law of the Supreme Court certainly do
not authorise a categorical conclusion that,in the discussed area, anygeneral,
universally accepted criteria have been developed. Such limitations in the scope of
the entrusting party’s liability should not be approached universally. Instead,
findings of such type should always be made having regard to the circumstances of
a given case. In order to determine ifthe damage was caused in performance of the
entrusted activities, it is necessary to establish a relation (referred to as “functional”)
between the entrusting of the activities to the subordinate and their performance
which gave rise to the damage. In order to establish such link, one has to consider
five aspects. First, substantive one, putting emphasis on whether the subordinate
acted at all within the entrusted set (category) of activities. Second, subjective one,
requiring to determine a potential range of injured parties. Third, temporal one,
allowing to focus either on one-of performance of the entrusted activity or on its
durable nature (sequence of recurrent activities of the subordinate within a longer
period of time, coordinated with the aggregate of the entrusted activities, i.e., for
example, rules of servicing saving accounts). Fourth, location and instrumental one,
pertaining to the location of performing the entrusted activities by the subordinate
(e.g., at the entrusting party’s premises, not necessarily within regular working
hours) as well as the subordinate’s use of appropriate objects (so called props) and
identifications attributed to the entrusting party (e.g., the entrusting party’s seals,
company scripts, security measures). Fifth, subordination to the “management” of
the superior throughout the entire period of performing the activities, even if the

WISNIEWSKI, T. Odpowiedzialno$¢ za szkode wyrzqdzong przez agentéw ubezpieczeniowych,

Przeglad Sadowy 2004/3, p. 41.

14 This is noted by OSTRZECHOWSKI, B. Odpowiedzialnosé¢ za szkode wyrzqdzong przez agenta
ubezpieczeniowego a nierozsqdne zachowanie poszkodowanego, ,,Glosa” 2016/3, p. 69.

15 See: MACHNIKOWSKI, P. [in:] System Prawa Prywatnego, t. 6, Prawo zobowigzan — czes¢
ogolna, ed. A. Olejniczak, Warszawa 2014, p.456; KRAJEWSKI, M. Przestanka zwigzku szkody z
wykonywaniem czynnosci agencyjnych w odpowiedzialnosci ubezpieczyciela za agenta [in:]
Dystrybucja ustug ubezpieczeniowych. Wybrane zagadnienia prawne, ed. B. Gnela, M. Szaraniec,
Warszawa 2017; OSTRZECHOWSKI, B. Glosa do wyroku SNz 17.04.2015,1 CSK 216/14, ,,Glosa”
2016/3, p. 66 et seq.

16 Judgment of the Supreme Court of 27.11.2015,1 CSK 28/15, LEX No. 1976873.
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superior does not exercise such management on permanent basis, as a part of
previously envisaged (e.g., in the employment contract) control and supervision
activitiesover the subordinate, and in the same way leaves much leeway to the
subordinate as to the methods of performing the entrusted function. The position
adopted in this decision was,on several occasions, cited with approval in later case-
law of the Supreme Court!’

Significant difficulties have been identified in literature with regard to resolving
the question about the necessary link between the agent’s unlawful behaviour
causing damage and the agent’s performance of agency activities. Statements on the
prerequisite of such link between causing damage and performing agency activities
generally refer to the interpretation of the expression “damage caused in performance
of the entrusted activities,” as used in Art. 429 and 430 of the Civil Code. It is pointed
out on such occasions that, within the framework of Art. 20(1) u.d.u.,this relates to
the functional link between performing agency activities and the damage caused, and
that damage caused in relation to performing agency agreements is not synonymous
with damage caused by the way of performing agency activities.'®It is argued that
the insurer’s liability is conditioned by agent’s operation on behalf of the insurer,
which is possible both when the agent acts as proxy and when the agent acts as
intermediary sensu stricto. T. Wisniewski cites opinions according to which the term
“in performance of the entrusted activity” implies not only existence of anordinary
causal link between the occurrence of damage and performance of the entrusted
activity. The entrusting party’s liability is to be justified by an existing functional
link between performing the activity and the damage caused. The entrusting party
will not incur liability if the discussed link was only external, e.g.,only temporal or
locational. In the view of T. Wisniewski, the legislator, by providing in Art. 20(1)
u.d.u. for a requirement that the damage be in relation to the entrusted activities,
intended to take advantage of legal scholars’ developments of on the instances of
liability for third parties’ acts as laid down in the Civil Code."Similarly, in the
judgments of the Supreme Court of 17.04.2015%and 13.08.2015,%'it was concluded
that when interpreting the concept of damage caused in relation to performing
agency activities, one can refer to the views expressed in judicial practice when
explicating the concept of damage causedin performance of the entrusted activities,
as set out in Art. 430 of the Civil Code. The Supreme Court held that “the expression
«in relation to performing agency activities», as used by the legislator, supports the
conclusion that the provision requires a functional link between causing the damage

17" See, among others: judgment of the Supreme Court of 17.04.2015,1 CSK 216/14, LEX No.
1665335; judgment of the Supreme Court of 17.04.2015, I CSK 237/14, LEX No. 1723769;
judgment of the Supreme Court of 13.08.2015, I CSK 657/14, LEX No. 1866879; judgment of the
Supreme Court of 14.01.2016, I CSK 43/15, LEX No. 1994366, judgment of the Supreme Court of
14.01.2016, I CSK 78/15, LEX No. 2010230.

KUCHARSKI, B. Odpowiedzialnos¢ ubezpieczyciela za czynnosci agenta, Przeglad Sadowy
2018/2.

WISNIEWSKI, T. Odpowiedzialno$é za szkode wyrzqdzong przez agenta ubezpieczeniowego a
nierozsqdne zachowanie poszkodowanego, ,,Glosa” 2016/3, p. 36-37.

20 Judgment of the Supreme Court of 17.04.2015,1 CSK 216/14, LEX No. 1665335.

2l Judgment of the Supreme Court of 13.08.2015,1 CSK 657/14, LEX No. 1866879.
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and performing agency activities. In Polish language, the term “relation” means
«relationship between things, phenomena, etc., that are combined with one another,
influence, affect one another, connectivity, link, integrity, dependence». It is
therefore legitimate to assume that the analysed provision refers to a relationship of
coexistent events, that is a functional link between performing agency activities and
causing the damage.”*?Drawing analogies between the expression “in relation to
performing activities,” under Art. 20(1) u.d.u.,and the expression “in performance of
activities” as provided for in Art. 430 of the Civil Code was subjected to criticism
by B. Ostrzechowski in his Gloss to the judgment of the Supreme Court of
17.04.2015.The cited author argued that liability of an insurance undertaking should
not be limited to situations of causing damage in performance of agency activities
but, instead, should cover any harmful behaviours of an agent undertaken in a certain
relation to performing agency activities. According to that scholar the rationale for
the solution under Art. 20(1) u.d.u. is, in the first place, the profit theory, whereas in
the case of Art. 429 and 430 of the Civil Codethe additional factors at play are —
respectively — fault in the choice of contractor and management exercised by a
superior over a subordinate, which cannot be referred to the insurer’s liability for an
agent. This primarily relates to management, which should not be invoked in the
event of liability for persons acting independently. The cited author argues that the
prerequisite of causing damage in relation to performing agency activities will be
fulfilled when the very nature of the agency activities entrusted to the perpetrator
gives rise to a significant increase of the risk of causing damages of particular type.
To a certain degree, one should also consider the question of supervision over the
agent’s activities, which means that the scope of an insurance undertaking’s liability
should not, principally, cover damages caused by the agent in a sphere that may fall
beyond any control of the insurance undertaking.**In a sense, such relation is similar
to adequate causal link, although in the latter case, any, even the slightest increase
of the probability of causing damage is sufficient, whereas in the discussed context
a significant increase is required, which, in particular, may not follow exclusively
from the trust relating to the activities performed. As a matter of fact, this is in line
with the opinion expressed in the context of general situations of liability for third
parties’ actsaccording to which a relevant factor is the increase of risk of causing
damage by the direct perpetrator, which should be possible to predict by the
entrusting party.**

4. CONTRIBUTIONOF A POLICYHOLDER TO THE OCCURRENCE OF
DAMAGE CAUSED BY AN AGENT

In multiple decisions on the insurer’s liability for the activities of an agent, the
Supreme Court assumed contributory negligence of the injured party. For example,

22 Judgment of the Supreme Court of 13.08.2015,1 CSK 657/14.

23 Ostrzechowski, B. Glosa do wyroku SN z 17.04.2015,1 CSK 216/14, ,,Glosa” 2016/3, p. 71-72.

24 KRAJEWSKI, M. Przestanka zwigzku szkody z wykonywaniem czynnosci agencyjnych w
odpowiedzialnosci ubezpieczyciela za agenta [in:] Dystrybucja ustug ubezpieczeniowych. Wybrane
zagadnienia prawne, ed. B. Gnela, M. Szaraniec, Warszawa 2017, p. 212.
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in rulings oncriminal activities of an agent, the injured parties were imputed: the lack
of due consideration in the cooperation with the agent, omission to use measures
allowing to assess credibility of the recommended transactions, uncritical belief in
the possibility to obtain incredible incomes from the investments made through the
agent, omission to take steps to obtain knowledge about the contents and nature of
the insurer’s activities that were supposed to generate such profits, lack of objective
assessment of the possibility to achieve a particular result, etc.”The protective
purpose of the increased liability of the insurer for an agent’s activities should rather
support the assumption that, generally speaking, only the injured party’s manifest
negligence can justify limitation of the liability under Art. 362 of the Civil Code.*In
addition, the Supreme Court held that the consumer protection offered by law refers
to individual specification of contractual contents and conclusion of contracts with
the consumer’s involvement. It cannot be understood as affording the consumer a
privileged position that would relieve the consumer of the duty of care when
evaluating the provisions of the contract the consumer wishes to conclude. Absence
of care for one’s own interests isan objective irregularity in the injured party’s
behaviour and might be a reason to apply Art. 362 of the Civil Code.?’On the other
hand, in the judgment of 30.09.2015,%the Supreme Court held that the insurer incurs
risk-based liability for damage caused by an agent to any customer, thus,
independently — among others — from the customer’s knowledge of the realities of
the market and from the possibility to make an independent assessment of the
regularity and legality of the agent’s behaviour causing damage to the customer. The
latter elements of evaluating customer behaviour might possibly be taken into
account only when examining the customers contribution to the occurrence of
damage in the circumstances of a specific case.

The Supreme Court took a more lenient stance in the judgment of 13.08.2015, in
which the court generally ruled out the possibility of contribution of the injured party
to the occurrence of damage, in the context of specific facts of the case, although in
the period of transferring payments the injured party was, at the same time, hired as
anassistant of the dishonest agent. In the opinion of the Court, behaviour of the
injured party could not be referred to as uncritical or incompetent. Such conclusion
was, for instance,supported by the fact that in the same period the agent managed to
convince nearly 100 persons to perform similar financial operations for the purpose
of a fake investment. Moreover, the employment relationship between the
perpetrator of damage and the injured party was treated as a circumstance conducive
to and justifying the injured party’s increased trust in the agent.”

Grounds to reduce the amount of damage caused,in consequence of the injured
party’s contributory negligence,were also not found by the Supreme Court in the

25 Cf.: judgment of the Supreme Court of 14.01.2016,1 CSK 78/15, LEX No. 2010230; judgment of
the Supreme Court of 27.11.2015, I CSK 28/15; judgment of the Supreme Court of 17.04.2015, I
CSK 216/14.

KUCHARSKI, B. Odpowiedzialnos¢ ubezpieczyciela za czynnosci agenta, Przeglad Sadowy
2018/2, p. 33.

27 Judgment of the Supreme Court of 17.04.2015,1 CSK 216/14, LEX No. 1665335.

28 Judgment of the Supreme Court of 30.09.2015,1 CSK 702/14, LEX No. 1813468.

2% Cf. judgment of the Supreme Court of 13.08.2015, I CSK 657/14, LEX No. 1866879.
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judgment of 15.01.2016,*°in which, in support of its position, the Court invoked the
contents of the general terms of insurance, whose lack of precision was treated as
factor favouring the customer of the insurance undertaking. In this decision, the
Supreme Court made yet another important observation, inreference to Art. 97 of the
Civil Code, which provides that a person acting on the premises of an enterprise
whose purpose is to serve the public is deemed, in case of doubt, authorized to
perform the legal acts that are usually performed with persons using the enterprise's
services. As a consequence, it should be noted that the Civil Code opts for the
principle of trust, rather than distrust. This remark is significant in the context of
adjudicating on the liability of an insurance undertaking because in many cases of
this type abuses take place precisely in the agent’s standard place of work, in which
also insurance contracts are concluded — in accordance with law. Besides, the insurer
has the right to exercise supervision in such location and, in the same way, is in a
position to verify what activities are actually performed by the agent.

Similar position was taken by the Supreme Court in the judgment of
14.01.2016.3'Under the factual situation considered in that case, the injured party
concluded an insurance contract with the agent asa part of which the injured party
could, without any limits, pay financial measures for investment purposes to the
defendant undertaking. Nevertheless, neither the provisions of the agreement nor the
general terms of insurance determined how the payments should be made. As a
consequence, it must be considered inadmissible to exclude ad hocthe possibility of
the payments being made directly to the insurance agent. Moreover, in the discussed
case, transfers were made at the premises of the defendant insurance undertaking,
personally to the undertaking’s well-known and respected agent. As a consequence,
in the opinion of the Court, a lack of the injured party’s due diligence could only be
identified in the discussed case in the omission to verify the agent’s warranties about
the unreasonably high profit. However, in itself, such omission amounts to such an
insignificant contribution to the occurrence of damage that it could not affect the
amount of due compensation. On the other hand, in the Court’s opinion, in no way
should one interpret as contributory negligence the injured party’s omission to verify
the fact of crediting the dedicated account with the amountshanded over to the agent.
The question of safety of the financial amounts transferred to an agent is resolved by
Art. 14(1) u.d.u., under which any financial amounts paid within the framework of
an insurance contract by the policyholder to the insurance intermediary shall be
deemed paid to the insurance undertaking.*

In literature, it is considered inadmissible to compare negligence attributable to
the behaviour of injured parties with inappropriate supervision exercised by an
insurance undertaking over its agent. Attention is paid to the fact that the liability
envisaged under Art. 20u.d.u. constitutes liability for a third party’s act, which
automatically precludes the above juxtaposition. Contribution of the injured party to
the occurrence of damage can be considered only in reference to the behaviour of
the perpetrator himself, and not in reference to the behaviour of a party obliged to

30 Judgment of the Supreme Court of 15.01.2016, 1 CSK 51/15, LEX No. 1976238.
31 Judgment of the Supreme Court of 14.01.2016, I CSK 43/15, LEX No. 1997958.
32 Cf. judgment of the Supreme Court of 14.01.2016,1 CSK 43/15.
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redress the damage under appropriate legal provisions. Any possible irregularities in
the exercise of supervision over the agent, to which supervision the insurance
undertaking is obliged pursuant to Art. 26u.d.u., may only provide grounds to assign
“additional” liability to the insurance undertaking, this time for the undertaking’s
own acts.*?

5. THE QUESTION OF ATTRIBUTINGTHIRD PARTY’S ACTSTO THE
AGENT

This is a problem of the possibility to attribute to the insurer a damage that was
not caused directly by the insurer but a natural person acting on the insurer’s behalf
who directly performed agency activities. In the discussed matter, three groups of
opinions can be identified. According to the first position, taken by the Supreme
Court in the judgment of 24.11.2016,*even such acts of the agent or the agent’s
subcontractor that are made in such party’s own interest, and not in the interest of
the insurance undertaking, do not exclude the liability of the insurance undertaking
as laid down in Art. 11(1) u.p.u. (whose present equivalent is Art. 20(1) u.d.u.) for
an act committed in relation to performing agency activities. The statutory exclusion,
under Art. 11(1)u.p.u. (currently Art. 20(1)u.d.u.), of the application of Art. 429 of
the Civil Coderelates only to the establishment of the liability basis of an insurance
undertaking, and not to the assessment of liability of an insurance agent entrusting
performance of specific acts to another agent. In judicial practice, it was concluded
that any detriment caused to the customer, among others, by the activities of
organising or supervising agency activities by an insurance agent, includingan agent
using services of a natural person under a concluded contract (Art. 12(4) u.p.u.),
should fall within the sphere of risk incurred by the insurance undertaking on whose
behalf the agent acts and be covered by that undertaking’s liability under Art. 11(1)
u.p.u. As a consequence, under this legal regime, liability covers also damages
caused by acts beyond the scope of an insurance agent’s authorization, even if such
acts were neither in the interest of the insurance undertaking nor in the interest of the
customer and were made in circumstances fulfilling a definition of a criminal
offence. The insurance undertaking’s possibility to exercise supervision over the
activities of an insurance agent (see, e.g., Art. 18 u.p.u.) may affect the sphere
covered by his or her risk and reduce the insurance undertaking’s own actual risk. %A
consequence of such development of the case-law is the presented opinion, shared
by the adjudicating panel of the Supreme Court in the discussed case, that even acts
of an agent or the agent’s subcontractor acting in such party’s own interest, and not
in the interest of the insurance undertaking, do not exclude the liability of the
insurance undertaking, as provided under Art. 11(1) u.p.u., for an act committed in
relation to performing agency activities.**The prerequisite under Art. 11(1) u.p.u.,

3 Cf. B. Ostrzechowski, Glosa do wyroku SN z 17.04.2015 r.,1 CSK 216/14, p. 76.

3 Judgment of the Supreme Court of 24.11.2016, II CSK 131/16, LEX No. 2178670.

35 See judgment of the Supreme Court of 20.11.2015,1 CSK 919/14, LEX No. 1994366.

36 See judgment of the Supreme Court of 14.01.2016,1 CSK 43/15. LEX No. 1997958; of 8.07.2016,
1 CSK 427/15, LEX No. 2071110.
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expressed in the phrase “in relation to performing agency activities” implies
existence of a functional link between causing damage and performing agency
activities that can be performed directly by a natural person (Art. 9(1) u.p.u.) with
whom the insurance agent concluded a cooperation agreement not recognized by the
legislator as agency agreement (Art. 12(4) u.p.u.). Consequently, the cited provision
of Art. 11(1) u.p.u. refers to a relationship of coexistence between events, that is a
functional link between performing agency activities and causing the damage,*’as
the wording of the prerequisite contained in that provision points to its clear
distinctness from the prerequisite contained in Art. 429 of the Civil Code or in Art.
430 of the Civil Code, that is the expression “in performance...”.Therefore, the
prerequisite“in relation to performing..” covers a much wider spectrum of
behaviours of an insurance agent, which does not preclude causing damage
indirectly, including as a result of behaviour of a subcontractor whose services the
agent used. In Art. 11(1) u.p.u., the legislator disregards the motives and personal
purposes behind the behaviour of an agent or the agent’s subcontractor, attaching the
liability of an insurer solely to the existence of any, objectively understood,
functional link between the damage caused and performance of agency activities,
which cover also organisation and supervision of the such activities (Art. 4 item (1)
u.p.u.), and not only to the damage caused merely “in performance” of the entrusted
activities.*

Adoption of a different interpretation of Art. 11(1) u.p.u. would unavoidably lead
to a situation in which the use by an insurance agent (being the insurer’s contractor)
of services rendered by a selected subcontractor, i.e. natural person performing
agency activities, being the direct perpetrator of damage, would always result in the
exclusion of liability of the insurance undertaking under Art. 11(1) u.p.u. In contrast,
this provision was a special source of tortious liability for damages of an insurance
undertaking. That liability was strict andexcluded the possibility of the insurance
undertaking to avoid responsibility by invoking the lack of fault in the choice of
contractor, in the context of explicit exclusion under Art. 11(1) u.p.u. of the
application of Art. 429 of the Civil Code.*The second position assumes that damage
caused by an agent is equivalent to damage caused by a natural person performing
agency activities only in a situation when prerequisites are met to assign to the agent
liability for that damage under Art. 429 or Art. 430 of the Civil Code.*’According to
the third opinion expressed in literature, damage qualifying as caused by an agent is
only damage arising fromthe agent’s own behaviour (in case of a legal person,from
the behaviour of natural persons being members of its governing bodies), and it is

37 See judgment of the Supreme Court of 13.08.2015,1 CSK 657/14, LEX No. 1866879.

3 See judgment of the Supreme Court of 17.04.2015,1 CSK 216/14, LEX No. 1665335; judgment of
the Supreme Court of 13.08.20015, I CSK 657/14,LEX No. 1866879; judgment of the Supreme
Court 0f 30.09.2015, I CSK 702/14, LEX No. 1813468.

3 See judgment of the Supreme Court of 14.01.2016,1 CSK 78/15, unpublished, LEX No. 2010230.

40 Such position was assumed by the Circuit Court in £.6dZ in the judgment of 18.12.2014, II C 408/14,
LEX No. 2130276.
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assumed that damage caused by a natural person performing agency activities on the
agent’s behalf is not covered by the discussed provision.*!

CONCLUSION

In Polish law, the subject area of an insurer’s liability for damage caused by an
authorised insurance agent conformsto the trends outlined in IDD Directive and
corresponds to legal regimes in many Member States. A sense of insufficiency and
certain doubts are aroused, however, by the latest opinion of the Supreme Court that
for the link between unlawful behaviour of the agent causing damage and
performance of agency activities in the understanding of Art. 20(1) u.d.u. to be
established, it is necessary that performance of such activities significantly increases
the likelihood of damage of a given type. Such grasp of the functional and causal
link is fairly vague and may be a source of insurers’ legal uncertainty. The role of
the judiciary, even considering the protective nature of the provision under Art. 20(1)
u.d.u., is to establish a balanced model of liability for damages, taking into account
legitimate interests of customers and insurance undertakings. The proposed
prerequisite of significant increase is so vague that, in case of its acceptance in
specific, casuistic factual contexts, much will depend on judicial discretion.
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Employer as an Al system operator and non-contractual civil liability
for damage caused by Al systems: the EU and Chinese perspectives?

Abstract

The paper refers to the liability for damage caused by an Al system used by an
employer (a professional entity using Al to achieve its economic goals and deriving
profits from this use). In such cases, the employer is the Al system operator. If the
cause of the damage is not a defect of the Al system and there is no civil law contract
between the victim and the operator, then fault-based tortious liability applies.
However, in case of damage caused with the involvement of an Al system, it is
challenging for the claimant to prove the operator's fault. The EU recognises this
problem and tries to solve it. This article offers an analysis of EU legislative
proposals (Al Liability Directive proposal) and a comparison of the European
liability model with the model adopted by the technology giant: China.

Key words: artificial intelligence, Al operator, Al civil liability, strict liability, EU
legislation, Chinese legislation.

JEL Classification: K130

INTRODUCTION

Already for several years, the European Union has undertaken intense activities
with the intention to develop a legislative framework which would be optimal for the
development of safe and trustworthy artificial intelligence (Al). Development of new
technologies is important, however, it should not take place at the cost of human
rights and European values.’ In this context, apart from safety of Al systems, the

Iwona Gredka-Ligarska is an advocate, PhD in jurisprudence, and Assistant Professor at the Faculty
of Law and Administration of the University of Silesia in Katowice (Poland). Member of the Labour
Law and Social Policy Research Team. Laureate of the OPUS-21 competition organized by the
Polish National Science Centre. Specialist in civil law and labour law.

2 This chapter presents the results of the research project No. 2021/41/B/HS5/01001 "The use of
autonomous Al in the labour process and employer's civil liability towards third parties,” financed
in whole by the National Science Centre, Poland.

Proposal for a Regulation of the European Parliament and of the Council Laying Down Harmonised
Rules on Artificial Intelligence (Artificial Intelligence Act) and Amending Certain Union
Legislative Acts, 2021, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52
021PC0206. Accessed June 2, 2023. Hereinafter: the Al Act proposal.
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question that comes to the fore is civil liability for damages* caused by such systems.
The cause of a damage is not always a defect of the Al system. This means that the
responsible party will not always be such system's manufacturer (manufacturers).
Damage may also be caused by a professional operator of an Al system who used
that system incorrectly.’ It may happen in practice that the damage is caused both by
a defect of an Al system and by an incorrect behaviour of a professional operator of
such system. A situation is also conceivable when it is impossible to identify a defect
of an Al system and the system’s operator has exercised a degree of care required
from the operator as a professional. If the cause of damage is not a defect of the Al
system and there is no legal relationship between the system‘s operator and the
injured party, then in principle, according to the laws applicable in the Member
States of the European Union, the applicable regime is that of tortious fault-based
liability. However, it is emphasised in academic literature that in case of damages
caused with the involvement of Al systems, it is particularly difficult for the injured
party to demonstrate fault as the basis of liability. Frequently it is even impossible.
This is the case because of immanent features of artificial intelligence, such as:
complexity, opacity, autonomy, ability to learn and interact with the environment in
which the Al operates. Al products and services are designed so that the decision-
making process is delegated to algorithms, whereas tortious law regimes have been
put in place to assess human behaviour.® Distinctive features of the Al may in
practice give rise to a so called "black box” effect.” The European Union has noticed
that problem and attempted to solve it. Accordingly, on 28 September 2022, the
European Commission published the Proposal for a Directive of the European
Parliament and of the Council on liability for defective products® and the Proposal
for a Directive of the European Parliament and of the Council on adapting non-
contractual civil liability rules to artificial intelligence (Al Liability Directive).” The

For the purposes of this Chapter, the term ‘damage* shall mean personal injury or damage to human
property (of a natural person/consumer). This refers to a third party that is not in any legal
relationship with the Al system’s operator.

For the purposes of this Chapter, the term ‘professional operator‘ of an Al system shall mean a party

employing workers and using the Al system for professional or economic purposes and deriving

profits from the above.

¢ KNETSCH, J. Are Existing Tort Theories Ready for AI? A Continental European Perspective. In
The Cambridge Handbook of Artificial Intelligence: Global Perspectives on Law and Ethics.
DiMatteo L.A. et al. (eds.). Cambridge: Cambridge University Press, 2022, p. 99-115.

7 BROZEK, B., FURMAN, M., JAKUBIEC, M., KUCHARZYK, B. The Black Box Problem
Revisited: Real and Imaginary Challenges for Automated Legal Decision Making. In Artificial
Intelligence and Law, 2023, online version, https://doi.org/10.1007/s10506-023-09356-9, accessed
June 2, 2023; PADOVAN, P.H., MARTINS, C.M., REED, C. Black is the New Orange: How to
Determine Al Liability. In Artificial Intelligence and Law. Vol. 31, 2023, iss. 1, p. 133-167;
ZEDNIK, C. Solving the Black Box Problem: a Normative Framework for Explainable Artificial
Intelligence. In Philosophy & Technology. Vol. 34, 2021, iss. 2, p. 265-288; CASTELVECCHI,
D. Can We Open the Black Box of AI? In Nature. Vol. 538, 2016, iss. 7623, p. 20-23.

8 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0495. Accessed June

2,2023.

https://commission.europa.eu/system/files/2022-09/1 1 197605 prop dir ai_en.pdf.  Accessed

June 2, 2023. Hereinafter: the Al Liability Directive proposal.
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latter Directive applies also to professional operators of Al systems as they fit into
the category of 'user' (Al Liability Directive proposal, Art. 2(4)).

The purpose of this article is to establish whether the standard!® of protecting
persons injured by Al systems used by a professional operator is high in the
European Union as compared to China. That is whether the European legislator is
really in the vanguard when it comes to drafting legislation adequate to the Al
technology. The term 'adequacy’, for the purposes of this article, must be understood
as referring to a liability model guaranteeing to injured parties a real possibility to
obtain due compensation without causing excessive disproportion between the legal
position of an Al system operator and the legal position of the person injured by such
system. One way or another, an injured consumer is — by definition — the weaker
party as compared to the professional operator of an Al system. To achieve the
intended objective, in the first place, I will compare the liability model of an Al
system operator as applicable in Europe with the model applicable, in the analysed
area, in China. Second, I will examine the provisions laid down in the Al Liability
Directive proposal. The analysis will be concluded with an attempt to answer the
question whether the proposed legislative reforms are sufficient to solve the
problems relating to fault-based liability for artificial intelligence. That is whether
the European Union guarantees a sufficient protection level to persons injured by Al
systems used by professional operators.

1. EUROPEAN UNION vs. CHINA

In the first chapter of this study, a comparison will be drawn between the
European and the Chinese model of liability incurred by a professional Al system
operator for damages caused by such systems. The subject of the study will be non-
contractual civil liability. Such comparison will allow to answer the question
whether the Chinese liability model as applicable in the analysed area offers to
injured parties more effective legal remedies in their pursuit of due compensation
than it is the case in European law. A question must be asked if the Chinese model
can be an inspiration for the legislation of the European Union? Such question might
seem surprising since China, to a certain degree, follows the codified law of the
Continental Europe, and only on 28 May 2020, for the first time since the foundation
of the People's Republic of China, has adopted a Civil Code.!! Nevertheless, there
can be no doubt that nowadays China competes with the United States for the
position of global hegemon in the area of latest technologies, which naturally
includes the Al technology. China is also active when it comes to establishing a legal
environment conducive to the development of innovative technologies and, in April
2023, the Cyberspace Administration of China released a draft document: "Measures

This refers both to the currently applicable standard and the standard laid down in the Al Liability
Directive proposal.

11 SHAOHUA, L., PENG, X. The Civil Code of the People's Republic of China: Major Features and
Contributions to the World. In US-China Law Review. Vol. 17, 2020, no. 8, p. 317-318.
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for the Management of Generative Artificial Intelligence Services.”'? In

consequence, it seems legitimate to draw at least a general comparison between the
Chinese and European liability models.

1.1. Comparative law analysis

Thus far, tortious liability has not been comprehensively harmonized at the
European Union level. One exception is the strict liability regime for defective
products harmonised under the Council Directive 85/374/EEC of 25 July 1985 on
the approximation of the laws, regulations and administrative provisions of the
Member States concerning liability for defective products.'> However, product
liability does not apply to Al system operators as the discussed legal regime is
addressed only to broadly defined manufacturers. As a result, under the current
legislative framework, employers acting as professional Al system operators incur
tortious liability as provided for in the national laws of EU Member States. Generally
speaking, this means fault-based tortious liability.

However, attention must be drawn to the fact highlighted in academic literature
that the traditions of tortious law and, in turn, provisions of tortious law in particular
EU Member States significantly differ from one another. In the foreseeable future,
one should not expect harmonisation of the entire tortious law on EU level.'* This
hampers comparison of the European liability model with its Chinese counterpart as
there is no uniform European liability regime. For example, German tortious law is
predominantly based on fault as the main liability principle and provides for a
catalogue of rights and interests subject to protection, which are: life, physical
integrity, health, personal freedom, property and yet other absolute rights'. On the
other hand, French tortious law, although also fault-based, is characterised by a wide
protection scope, covering all types of damages and losses, both financial and non-
material. In this connection, it is assumed that under French law also pure economic
loss, non-pecuniary damage and loss of chance are compensable. At the same time,
such an extensive tortious law regime was correlated with extensive obligations to
take out civil liability insurance.!® The author of this study leans towards the French
model. Therefore, the selected purpose of the research is to establish if the current
liability models applicable respectively in the European Union and in China are
adequate to the Al technology. That is to say if they offer to injured persons a real
possibility to obtain due compensation. In this article, I will not present details of
tortious liability regimes as applicable in particular EU Member States. Instead, my
attention is focused on the main liability principle in situations when the damage is
inflicted with the involvement of an Al system used by a professional operator
(employer). According to this principle, tortious liability is fault-based as in the

https://digichina.stanford.edu/work/translation-measures-for-the-management-of-

generative-artificial-intelligence-services-draft-for-comment-april-2023/. Accessed July 24, 2023.

13 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A31985L0374. Accessed June 2,
2023. Hereinafter: Directive 85/374/EEC.

14 KNETSCH, J., op. cit., p. 101.

5 Ibid., p. 102-103.
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Member States of the European Union strict liability is limited to selected activities
and objects that have been considered especially hazardous.'® This refers, for
example, to aircraft owners, nuclear power stations, environmental pollution,
railway operators, and car owners and/or keepers.!” There are also jurisdictions in
which strict liability for tangible objects is provided in more general terms, e.g.,
French law.'® However, neither the activities involving the Al technology nor 'Al-
enabled' devices or systems have been, so far, qualified in the EU as particularly
dangerous, which means that, at the time being, strict liability does not apply in this
area. An exception may relate, for instance, to autonomous vehicles in those Member
States' in which keepers and/or owners of motor vehicles have been covered with
strict liability. For if, under the current legislative framework, a keeper and/or owner
of a motor (non-autonomous) vehicle already incurs strict liability, it seems that there
is no rational reason to reach for another type of liability in the context of
autonomous vehicles. A matter which remains to be considered and specified by the
European or national legislator is what party should be held liable in case of vehicles
at the autonomy level of 4 or 5, that is vehicles in which one can no longer speak
about a driver.?’ Should the responsible party be exclusively the manufacturer of
such vehicles? Although the previous operator (e.g., employer) will still be able to
commercially use vehicles at autonomy level 4 or 5, such party, in consequence of
the missing control over such vehicle, will entirely forfeit the status of operator.
Obviously, this does not preclude attribution by the legislator of the liability for the
resulting damage to such party.

It should be reminded that, in the EU, a proposal has been put forward to
introduce strict liability in relation to high-risk Al system operators and to adopt a
presumption of fault within the framework of the fault-based liability of operators of
Al systems other than high-risk systems. Such proposal was made in the European
Parliament Resolution of 20 October 2020 with recommendations to the
Commission on a civil liability regime for artificial intelligence (2020/2014(INL)).%!
An Annex to the EP's 2020 Resolution included the Proposal for a Regulation of the
European Parliament and of the Council on liability for the operation of Artificial
Intelligence-systems, setting out rules for the civil liability claims of natural and legal

16 BUSNELLL F.D. et al. Strict Liability. In Principles of European Tort Law. Text and Commentary,
European Group on Tort Law. Vienna — New York: Springer, 2005, p. 103—104.

17 BUYUKSAGIS, E., VAN BOOM, W_.H. Strict Liability in Contemporary European Codification:
Torn between Objects, Activities, and Their Risks. In Georgetown Journal of International Law.
Vol. 44,2013, no. 2, p. 614.

18 TJONG TJIN TAL E. Liability for Al Decision-Making. In The Cambridge Handbook of Artificial
Intelligence: Global Perspectives on Law and Ethics. DiMatteo L.A. et al. (eds.). Cambridge:
Cambridge University Press, 2022, p. 125.

19 Vast majority of EU Member states. See: WENDEHORST, CH. Strict Liability for Al and Other
Emerging Technologies. In Journal of European Tort Law. Vol. 11, 2020, no. 2, p. 174-175.

20 GURNEY, J.K. Automated Vehicle Law: Legal Liability, Regulation, and Data Security. Chicago:
ABA Publishing, American Bar Association, 2020, p. 183—185.

21 https://www.europarl.europa.eu/doceo/document/TA-9-2020-0276_EN.html. Accessed July 24,
2023. Hereinafter: the EP's 2020 resolution.
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persons against Al-system operators.?? The term 'operator' was defined in broad
terms and broken down into 'frontend operator' (Regulation proposal, Art. 3(e)) and
'backend operator' (Regulation proposal, Art. 3(f)). However, eventually the
concepts proposed by the European Parliament were not met with approval as they
were considered too severe in relation to Al system operators.

Under the current legislative framework, if an Al system used by an employer is
not fully autonomous, that is when the system is operated and supervised by
employees, then, in case of a damage caused with the involvement of such system,
vicarious liability may apply. This type of liability is generally present in the
jurisdictions of all EU Member States?, although it has not been defined in a uniform
manner. At least in certain Member States of the EU, it will be more favourable to
the injured party to invoke vicarious liability than to base the claim for damages on
the general principles of tortious liability. This follows from the fact that an
employer’s liability for damages caused by employees performing their employee
duties, and in certain Member States even incidentally to performing such duties
(e.g. Spanish law), may be objective in nature, independent of the employer’s fault
concerning the choice or supervision of workers.>* Therefore, in case of damages
caused by an employee to a third party, the employer incurs strict liability (e.g. Polish
or Spanish law). In case of vicarious liability, the prerequisite of the employer’s
liability is damage caused through an employee’s fault.”® Vicarious liability
necessarily requires that an employee breaches a duty to act with reasonable care.?®

In China, just as in certain Member States of the EU, liability of an employer that
can be qualified as professional Al system operator is shaped in slightly different
terms depending on the Al system used by the employer. If the Al system is not fully
autonomous and makes a mere tool in the hands of a human (employee), then the
employer will incur liability for damages caused by such system under ordinary
terms of the employer’s tortious liability for its employees. According to the Civil
Code of the People’s Republic of China, which came into force on 1 January 2021%,
"[w]lhere an employee causes damage to another person in connection with the
performance of his work, his employer shall assume tort liability. The employer may,
after assuming the tort liability, claim indemnification against the employee who acts
intentionally or with gross negligence. (...)" (Civil Code of China, Art. 1191).
Employer's liability (vicarious liability) is non-fault liability, which in this context

22 Hereinafter: the Regulation proposal.

23 TJONG TIJIN TAI, op. cit., p. 124.

24 PISARCZYK, L. Ryzyko pracodawcy. Warszawa: Wolters Kluwer business, 2008, p. 328.

25 TJONG TIJIN TAI, op. cit., p. 124.

26 BECKERS, A., TEUBNER, G. Three Liability Regimes for Artificial Intelligence: Algorithmic
Actants, Hybrids, Crowds. Oxford-London-New York-New Delhi-Sydney: Hart Publishing, 2021,
p- 80.

27 Civil Code of the People’s Republic of China, Adopted at the Third Session of the Thirteenth
National People’s Congress on May 28, 2020.
http://www.npc.gov.cn/englishnpc/c23934/202012/f627aa3a4651475db936899d69419d1e/
files/47c16489¢186437e¢ab3244495¢cb47d66.pdf. Accessed July 24, 2023. Hereinafter: the
Civil Code of China.
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exactly means that an employer will be liable for the tort committed by an employee
during the course of employment even if the employer has exercised due care in the
selection and control of the employee.?® The employer will assume liability if the
damage arose through an employee’s fault, regardless of whether such fault was
intentional or not.?’ However, employers do not bear liability for all damages caused
by their staff; for example, employees will bear liability by themselves if they cause
damage in their non-working time.*® Under the above-cited Art. 1191, an employer
may seek recourse from an employee who acted intentionally or with gross
negligence. This means that when a damage was caused through an employee’s
unintentional fault, the employer does not have a recourse claim. However, if a
Chinese employer decides to replace an employee with a fully autonomous Al
system, the basis of liability changes accordingly. In Chinese law, just as in the
jurisdictions of the Member States of the European Union, presently, there is no
tortious liability model dedicated exclusively to devices and systems powered by
artificial intelligence. Besides, at the current development stage of artificial
intelligence, the legislator did not decide to grant legal personality to Al systems,
which means that even the most advanced and autonomous Al system is not a
separate subject of obligations, and, in turn, does not incur independent civil liability.
Therefore, when a Chinese employer uses a fully autonomous Al system and that
system causes a damage, the general rule of tortious liability will apply according to
which: "An actor who, through his fault, infringes upon another person’s civil-law
rights and interests shall bear tort liability. (...)" (Civil Code of China, Art. 1165).
As a consequence, the employer, as Al system operator, shall incur fault-based
liability. At the same time, it should be stressed that the absence of the employer’s
actual control over the decision-making process carried out by an autonomous Al
system will not relieve the employer from liability for a damage caused by such
system to a third party. However, in practice, on many occasions, this liability will
only be theoretical because the claimant will not be in a position to prove faulty
behaviour of the employer (professional Al system operator).

The prerequisites of fault-based liability are: fault, occurrence of damage, causal
link between the faulty act or omission and the damage sustained by a specific
person.’! The general principles of fault-based liability are similar both under the
Chinese and European legislations. In Chinese legal literature, attention is drawn to
the fact that as technology develops and algorithms evolve, decisions made by

28 JIANG, H. The Three Myths of Tort Law in the Chinese Civil Code. In The Italian Law Journal.
Vol. 7, 2021, no. 2, p. 716.

29 ZHANG, W. The Evolution of the Law of Torts in China: The Growth of a Liability System. In

Private Law in China and Taiwan: Legal and Economic Analyses. Chang Y. et al. (eds.).

Cambridge: Cambridge University Press, 2017, p. 131-132.

ZHANG, X. Legislation of Tort Liability Law in China. Singapore: Springer Nature Singapore Pte

Ltd., 2018, p. 136-137.

31 MINGTSUNG, CH., WEI, Q. Research on Infringement of Artificial Intelligence Medical Robot.
Proceedings of the 2020 4th International Seminar on Education, Management and Social Sciences
(ISEMSS 2020). In Advances in Social Science, Education and Humanities Research. Vol. 466,
2020, p. 498-499.
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autonomous Al systems can be difficult to predict or explain, which hinders the
identification and demonstration of fault-based tortious liability. This does not refer
to situations when the defendant’s fault is missing, in which one might consider the
application of the 'liability in equity' construction.?? The difficulty relates precisely
to the identification and proving of fault. Thus, the fault-based liability regime is not
suited to the Al technology. Also in the European Union, legal academic authors
emphasise that the effectiveness of fault-based liability, to a large measure, depends
on the autonomy level of a device 'enabled' by artificial intelligence. Therefore, the
less control over an Al system is afforded to that system’s user, the harder it will be
for the injured party to prove the user’s incorrect behaviour.>* For example, if an
intelligent medical robot has been involved in the treatment process with the
intention to diagnose a specific type of cancer which is difficult to identify by
previously known methods and the robot has reached an incorrect diagnosis which
eventually led to the patient’s death, it will be difficult to demonstrate the hospital’s
fault (Al system operator). The fault may consist in the fact that a physician did not
make an independent decision but relied exclusively on a defective diagnosis given
by the intelligent medical robot. However, it will be very difficult for the injured
party to determine what the actual cause of the damage was (defect of the Al system
or faulty behaviour of the physician) and to prove fault. Hence the postulate that, in
relation to intelligent medical robots, fault-based liability should be replaced with
strict liability.>

In the light of the above, the problems relating to the application, in the context
of Al technology, of fault-based tortious liability are the same both in European and
in Chinese law and, at the time being, remain unsolved. In any case, this is of no
surprise as immanent features of the Al technology remain a worldwide challenge,
and China — apart from the United States — is a country in which the technology
develops at the fastest pace. The European Union also aspires to be in the vanguard
when it comes to development of fully autonomous Al systems. European decision-
makers would like to achieve that goal, among others, through adopting legislation
conducive to the development of the latest technologies, including artificial
intelligence, which, however, should be safe and trustworthy.*

1.2. EU or China? Which liability model offers more effective protection to
injured parties?

Currently, the standard of protecting persons injured by Al systems used by a
professional operator (employer) is at the same level in the EU and in China. It can
be indicated that the European Union, as juxtaposed against China, is not
distinguished by any innovative legislation that could provide injured parties with a

32 For more about 'liability in equity' see: JIANG, H., op. cit., p. 723-727.

3 KNETSCH, J., op. cit., p. 99; BUITENA, M., DE STREEL, A., PEITZ, M. The Law and Economics
of Al liability. In Computer Law & Security Review. Vol. 48, 2023, p. 19.

3 MINGTSUNG, CH., WEL Q., op. cit., p. 499.

35 Al Act proposal, 2021.
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real possibility to practically obtain due compensation. Both in the Chinese and
European context, persons injured by Al systems seeking enforcement of fault-based
liability are confronted with the same challenges. Those challenges include
difficulties with determining what the cause of the damage was (defect of an Al
system or faulty behaviour of that system’s operator) and with proving the operator’s
fault and causal link between the damage caused and the fault. When it comes to the
standard of protecting persons injured by Al systems used by professional operators,
an equation mark can be drawn between the European Union and China. In the
examined jurisdictions, the current liability models are based on fault, however, in
the context of damages caused by the AI technology, in neither jurisdiction
presumption of fault of such system’s operator has so far been provided.

2. AT LTABILITY DIRECTIVE PROPOSAL (AILD)

The EU legislator realises that fault-based liability, in case of damages arising
with the involvement of Al systems is difficult to enforce for injured parties. In the
Explanatory Memorandum to the Al Liability Directive proposal, it was emphasized
that: "Current national liability rules, in particular based on fault, are not suited to
handling liability claims for damage caused by Al-enabled products and services.
Under such rules, victims need to prove a wrongful action or omission by a person
who caused the damage. The specific characteristics of Al, including complexity,
autonomy and opacity (the so-called "black box” effect), may make it difficult or
prohibitively expensive for victims to (...) prove the requirements for a successful
liability claim. In particular, when claiming compensation, victims could incur very
high up-front costs and face significantly longer legal proceedings, compared to
cases not involving Al Victims may therefore be deterred from claiming
compensation altogether.”*® Will the legislative amendments contained in the Al
Liability Directive proposal solve the diagnosed problems and ensure to injured
parties an adequate protection standard? In the second chapter of this article, I will
make an overview of the most essential legislative reforms put forward in the Al
Liability Directive proposal. I will also attempt to answer the above question.

2.1. Overview of the proposed amendments

Employers being Al system operators will be covered by the regulatory scope of
the Al Liability Directive proposal. This Directive will apply to non-contractual,
fault-based civil law claims for damages in situations when a damage has been
caused by an Al system (AILD, Art. 2 point 5). The Al Liability Directive proposal,
following the example of the Al Act, provides for separate legal regimes in relation
to high-risk Al systems and Al systems not posing a high risk.

The most important legislative proposals contained in AILD focus around two
legal presumptions: presumption of the defendant’s fault and presumption of a causal
link between the wrongful act or omission and the resulting damage. However, the

36 Explanatory Memorandum to the Al Liability Directive proposal, p. 1.
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presumption of the defendant’s fault, upon fulfilment of the prerequisites defined by
the European legislator, will apply only to damages caused with the involvement of
high-risk Al systems. Going into more details, legal instruments facilitating
obtainment of evidence have been provided both at the trial and pre-trial stage. In
case of suspicion that a high-risk Al system caused a damage, a potential claimant,
even before bringing the case to court, will be in a position to request the provider
of the Al system, a person who is subject to the provider’s obligations (under the Al
Act) or the Al system’s user to disclose material evidence concerning a given system.
If the request for disclosure of evidence is not complied with, a potential claimant
may request the court to order one of the above-mentioned parties to disclose
material evidence (AILD, Art. 3(1)). A potential claimant will be obliged to provide
the court with facts and evidence sufficient to substantiate the claim for damages.
The claimant will also be in a position to request the court to order one of the above-
mentioned parties to disclose material information about the Al system that caused
the damage. However, this shall be admissible only in case all proportionate attempts
have been unsuccessfully made by the claimant to independently gather the evidence
(AILD, Art. 3(2) ). If the defendant does not comply with the court’s order
concerning disclosure or preservation of evidence, the court will apply a legal
presumption that the defendant did not exercise due care. The defendant will have
the right to rebut such presumption (AILD, Art. 3(5)). Another important institution
provided for in AILD is the rebuttable legal presumption of a causal link "between
the fault of the defendant and the output produced by the Al system or the failure of
the Al system to produce an output, where all of the following conditions are met:

(a) the claimant has demonstrated or the court has presumed pursuant to Article
3(5), the fault of the defendant, or of a person for whose behaviour the defendant is
responsible, consisting in the non-compliance with a duty of care laid down in Union
or national law directly intended to protect against the damage that occurred;

(b) it can be considered reasonably likely, based on the circumstances of the case,
that the fault has influenced the output produced by the Al system or the failure of
the Al system to produce an output;

(c) the claimant has demonstrated that the output produced by the Al system or
the failure of the Al system to produce an output gave rise to the damage.” (AILD,
Art. 4(1)). Moreover, if the adjudicating court is to apply the presumption mentioned
above, further prerequisites must be fulfilled concerning non-conformity of a high-
risk Al system with safety requirements imposed on the system under the Al Act. If
the high-risk Al system conforms to the safety requirements laid down in the Al Act,
then the system’s user (defendant) is protected from the presumption of causal link.
Unfortunately, the EU legislator decided to impose on the claimant the burden of
proving that the user of a high-risk Al system "did not comply with its obligations to
use or monitor the Al system in accordance with the accompanying instructions of
use or, where appropriate, suspend or interrupt its use pursuant to [Article 29 of the
Al Act]; or (b) exposed the Al system to input data under its control which is not
relevant in view of the system’s intended purpose pursuant to [Article 29(3) of the
Act].” (AILD, Art. 4(3)). Moreover, the court will not apply the presumption of
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causal link if the defendant demonstrates that the claimant can have relatively easy
access to evidence and expert knowledge sufficient to prove that the causal link
exists (AILD, Art. 4(4)). The presumption of causal link refers both to high-risk Al
systems and to Al systems that are not high-risk systems. However, in case of the
latter, the presumption will apply only if the court considers it excessively difficult
for the claimant to prove the causal link between the defendant’s fault and the output
produced by the Al system or the failure of the Al system to produce an output
(AILD, Art. 4(5)).

2.2. Will injured persons be afforded a higher protection level?

An overview of the legislative proposals contained in the Al Liability Directive
proposal leads to the conclusion that parties injured by Al systems used by
professional operators will gain a higher protection level, however, this will not be
the case of every injured party and will not apply universally. First, such conclusion
follows from the fact that application of the presumption of the defendant’s fault is
admissible only in the case of high-risk Al systems. Second, the rights afforded to
injured parties were accompanied with many requirements that must be fulfilled
cumulatively and strongly correlated to the circumstances of a given case (this relates
both to the presumption of the defendant’s fault and the presumption of causal link).
The European Union is trying to balance the interests of injured parties and the
interests of manufacturers and users of Al systems (including professional operators
of Al systems). All this is done not to lose competitiveness and not to lose the race
for dynamic development of the Al technology. Currently, the Union legislator does
not intend to change the principle of liability of Al system operators. Such liability
will still be fault-based. Therefore, the solution chosen differs from the one that we
know from the EP's 2020 resolution.

CONCLUSION

Chinese legislation, in the examined matter, does not include legal solutions that
might be called innovative or inspiring for the European Union legislator. The lack
of enhanced protection of injured parties is of no surprise to anyone since the primary
goal of China is dynamic development of the latest technologies, including artificial
intelligence. However, an essential conclusion from the research carried out is that
the standards of protecting parties injured by Al systems used by professional
operators is, at the time being, at a comparable level in the European Union and in
China. This conclusion is not positive. In the examined jurisdictions, liability of
professional Al system operators is principally based on fault. Although it was put
forward in the Al Liability Directive to introduce a presumption of the defendant’s
fault, this presumption was reserved only to high-risk Al systems. Moreover, the
application of that presumption by the court was made dependent, by the European
legislator, on the need to fulfil additional requirements, which will limit the scope of
its use even further. The presumption of a causal link between the defendant’s fault
and the output produced by the Al system or the Al system’s failure to produce an
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output was also correlated to multiple requirements that must be fulfilled
cumulatively. This may lead to a significant reduction of the possibility to apply this
institution to high-risk Al systems. On the other hand, with regard to Al systems not
classified as high-risk systems, the possibility to apply the presumption of causal link
was made dependent on the level of complexity of a given case and left to the court’s
discretion. As a result, injured parties remain uncertain as to their legal situation. In
summary, it should be pointed out that the legal solutions included in the Al Liability
Directive proposal are not sufficient for a real and substantial increase of the
protection standard of all persons injured by Al systems used by professional
operators (employers).

Since an essential objective of the Union legislator is to protect human rights and
European values, the protection standard in the European Union should be increased.
Implementation of the aim established by the European legislator can be effected,
among others, by not permitting development of Al technology at the expense of the
human person. A means to achieve the pursued objective should obviously be
introduction of high safety standards for Al systems (especially high-risk systems),
which is to be bolstered up by the introduction of the Al Act. However, it also seems
legitimate to increase the standard of protecting persons injured by Al systems. This
should also be the case in situations when the cause of the damage is not a defect of
the Al system. The EU legislator could accomplish that goal at least by introducing
a presumption of fault of the AI system operator without any additional
requirements. The claimant would then be relieved from the burden of proof in this
regard. However, an optimal solution would be to depart from fault-based liability
in favour of strict liability and to introduce a model in which the prerequisites of
liability are fulfilled if the damage has occurred with the 'involvement' of an active
Al system. An interesting conception is the idea put forward in academic literature
to introduce liability for 'Al-enabled' devices and to make this liability strict. The
subjective scope of that liability model could also cover professional frontend
operators.*’

It cannot be predicted if, in the area of dynamically developing Al technology, in
a longer time perspective, the European Union is going to actually be in a position
to compete with such technological giants as the United States or China. However,
the European Union has a real possibility to be in the vanguard when it comes to
drafting legislation which serves to develop safe and trustworthy Al and to ensure a
high protection standard to persons injured by the Al technology.
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Abstrakt

Prispevok sa zaoberad analyzou ustanoveni pojednavajucich o spriaznenych osobach
a ich postaveni v oblasti konkurzného a korporacného prava v sulade s existujicou
pravnou upravou de lege lata ade lege ferenda. V jednotlivych Ccastiach je
rozobrand problematika vymedzenia spriaznenych osob vrdtane ich postavenia
v rdamci uzatvaranych pravnych vztahov. Autorka sa zamerala na aplikiciu
klucovych ustanoveni v praxi, ich nedostatky, ¢i mozné snahy o obchadzanie zdkona,
pricom zohladnila aj relevantnu judikaturu. Vysledkom je poukazanie na aplikacné
problémy jednotlivych ustanoveni pojedndvajucich o spriaznenych osobdch, ucel
ochrany veritelov, ale aj navrhy pravnej upravy de lege ferenda v podobe uivahy
o legislativinych zmendch inspirovanim sa pravnou upravou vyspelejsich statov.
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Abstract

The thesis deals with the analysis of the provisions dealing with related parties and
their status in the field of bankruptcy and corporate law in accordance with the
existing de lege lata and de lege ferenda legislation. In the individual sections, the
problem of the definition of related parties is discussed, including their status in the
context of the legal relations entered into. The author focuses on the application of
key provisions in practice, their shortcomings, or possible attempts to circumvent
the law, taking into account relevant case law. As a result, the thesis highlights the
application problems of individual provisions dealing with related parties, the
purpose of creditor protection, as well as proposals for de lege ferenda legislation
in the form of considerations on legislative changes inspired by the legislation of
more developed countries.
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UVOD

Problematika prepojenia subjektov vramci korporaénych a konkurznych
pravnych vzt'ahov sa v sucasnosti dostava ¢oraz viac do popredia. Je nevyhnutné,
aby sa ekonomické vztahy, ato predovSetkym také, ktoré dokazu ovplyvnit
dosledky pdsobenia podnikatel'skych subjektov na tretie subjekty, vyznacovali
istymi Specifikami.

Thto myslienku zohl'adnil aj samotny zakonodarca, ked’ v zadkonnej pravnej
uprave zékona €. 513/1991 Zb. Obchodny zakonnik (d’alej aj ako ,,ObZ*) a rovnako
tak aj v zakone €. 7/2005 Z. z. o konkurze a restrukturalizacii a o zmene a doplneni
niektorych zakonov (d’alej aj ako ,,ZoKR*) obsiahol isté osobitosti predstavujiice
sprisitujuce podmienky pre realizaciu tkonov medzi osobami spriaznenymi.

Uvedena pravna tprava nepochybne stivisi s ochranou veritel'ov, ktori vstupuju
do obchodno-zavizkovych vztahov s obchodnymi spolo¢nostami dobrovolne.
Robia tak pochopitelne za ucelom profitovania ztohto vztahu, ale zaroven
podstupuju aj istd mieru rizika. S tym suvisi aj neopravnené zvyhodnovanie osob,
ktoré maji redlnu moznost’ istym spdsobom ovplyvnit chod spolo¢nosti.
Zakotvenim pravnej Upravy, ktora sleduje zachovanie takych majetkovych hodnot
v spolo¢nosti, ktoré jej skutocne prinaleZia, sa predchadza moznému poskodzovaniu
zaujmov veritel'ov.

Cielom prispevku je analyza ustanoveni pojednavajicich o spriaznenych
osobach v ramci konkurzného a korpora¢ného prava v ramci existujucej pravnej
upravy de lege lata a de lege ferenda. V nasej praci by sme sa chceli zamerat’
predovsetkym na osobitosti pravnych vzt'ahov, v ktorych figuruju spriaznené osoby,
sposob uspokojovania ich pohl'adavok v ramci konkurzného konania a na otazku, ¢i
je vhodné vymedzit’ takéto subjekty striktne aplikujuc zdkonny vypocet, pripadne ¢i
by nebolo vhodnejSie zohl'adniovat” okolnosti konkrétneho pripadu a posudzovat’
dané pravne vztahy ad hoc. Vyuzivame metodu analyzy, komparacie, indukcie
a dedukcie. V skimanej oblasti boli, ndm zndme, publikované prace J. Dolného
s nazvom Uspokojovanie pohladdvok spriaznenych oséb v konkurznom konani a L.
Zithanskej s ndzvom Veritel ako spriaznend osoba v konkurze a ako spolocnik pre
ucely financovania v krize a zakazu vratenia vkladu.

1. SPRIAZNENA OSOBA VO VSEOBECNOSTI

Pod pojmom ,,spriaznena osoba“ si mézeme predstavit’ priblizne taky vztah
medzi osobami v oblasti korporaéného ¢&i konkurzného prava, aky by sme si
predstavili medzi osobami blizkymi podl'a ob¢ianskeho prava.

Blizkou osobou v zmysle ust. § 116 zékona €. 40/1964 Zb. Obciansky zakonnik
(d’alej aj ako ,,0Z*) rozumieme subjekty pribuzné v priamom rade, sirodencov, ¢i
manzela (manzelku). OZ sem zarad’'uje aj iné osoby v rodinnom ¢i obdobnom
pomere, avSak tu je podmienkou ta skutocnost’, Ze ujmu, ktort by utrpela jedna z
0sdb, druha dovodne pocit'uje ako ujmu vlastnii.’> Zakonodarca predpoklada, ze

3 Rozsudok Krajského sudu v Banskej Bystrici z dita 04.06.2019, sp. zn. 25CoKR/1/2019: ,, Blizke
osoby su vymedzené v § 116 ods. O.Z. Prva kategoria blizkych osob je uvedend v texte pred
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medzi takymito osobami existuje vysoka miera dovery a vola uskutoc¢iovat’ aj také
majetkové transakcie, ktorymi by mohli byt ukratené tretie subjekty. Z tohto dévodu
uz samotny OZ ako lex generalis vo vztahu k ObZ ¢i ZoKR priznava, v nadvéznosti
na pravne vztahy medzi takymito subjektmi, tretim subjektom S$pecifické
opravnenia.

Na rovnakom zaklade si moZeme predstavit vztahy medzi osobami
spriaznenymi. Obchodné spoloc¢nosti (pravnické osoby) su takisto, ako aj osoby
fyzické, subjektmi prava. Ide vSak oumelo vytvorené subjekty s pravnou
subjektivitou, preto tu nebudeme hovorit o rodinnych, resp. pribuzenskych
vztahoch, ale o vztahoch medzi subjektmi spitymi, ako su prikladmo osoby
konajtce v mene obchodnych spolo¢nosti, prokurista, fyzicka alebo pravnicka osoba
majuca v danej obchodnej spolocnosti kvalifikovanu ucast’ a pod.

Nakol'ko by medzi obchodnou spolo¢nostiou a v§etkymi tymito osobami mohli
prebehnut’ pravne tkony sledujuce ich subjektivne zdujmy a ich zvyhodiujtce, je
nevyhnutné predchadzat’ ich moznym neziaducim ucinkom osobitnou pravnou
upravou.

2. SPRIAZNENA OSOBA PODI’A KONKURZNEHO PRAVA

Osobitna skupina spriaznenych pohladavok spadajicich pod pohladavky
podriadené zaviedla osobitnu skupinu veritelov. Ide o veritelov — spriaznené osoby
— ktori disponujii minimalnymi procesnymi pravami. Rovnako je oslabené aj ich
hmotnopravne postavenie, najmd pokial ide o moznosti uspokojenia ich
pohladavok.*

ZoKR vo svojom ust. § 9 obsahuje ucelovu definiciu (,, na ucely tohto zdkona ™)
spriaznenych osob. Ide o subjekty, ktoré su s konkrétnou obchodnou spolo¢nostou
istym spdsobom osobne, pripadne aj majetkovo spéité.

Najvyssi sud Slovenskej republiky sa v rozsudku z dna 27.05.2020, sp. zn.
40bdo/43/2019, blizsie venoval samotnému ucelu zavedenia takejto skupiny osdb
ako jednej zo skupin veritel'ov uskutoénenou novelou ZoKR — zakonom ¢. 348/2011
Z. z., pricom uviedol: ,, Do tejto triedy sa zaradili veritelia, ktori su spriazneni s

bodkociarkou, ktoré su blizkymi osobami ex lege bez ohladu na ich skutocny vzdajomny vztah. Tento
pravny vztah je mozné vyvratit dokazom opaku len pri neexistencii pribuzenského vztahu
uvedeného v § 116 OZ. V druhej kategorii sui osoby, ktoré musia byt vo vztahu rodinnom alebo
obdobnom za predpokladu, ze by ujmu jednej z nich pocitovala druha osoba ako ujmu viastni.
Tento pravny vztah bude vztahom blizkych 0sob len, ak sa preukazu obidve uvedené podmienky.
Tou prvou podmienkou, ktord v posudzovanom pripade je splnend, je existencia rodinného alebo
obdobného pomeru. [...] Pre urcenie blizkeho vztahu v tejto kategorii osob sa dalej musi preukazat’
aky je skutocny vztah medzi tymito osobami, ¢i je takej intenzity, Ze ujmu, ktoru by utrpela jedna z
nich by druhd osoba pocitovala ako svoju viastnu. Bez dokazovania ohladne obsahu vztahu tychto
0s0b nie je mozné urcit, ¢i ide o osoby blizke a z pohladu konkurzného prava, ci ide o vztah
spriaznenych osob.

DURICA, M. Konkurzné prdvo na Slovensku a v Eurdpskej unii. 3. prepracované a doplnené
vydanie. Bratislava : EUROKODEZX, s.r.0. 2012. 1024 s. ISBN 978-80-89447-82-4, s. 400
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diznikom. Tito veritelia negativiym sposobom ovplyvituju priebeh konkurzného
konania, a to na vkor ostatnych veritelov, ktori nie si spriazneni s dliznikom. “®

2.1. Klasifikacia spriaznenych os6b

Zakonodarca odlisil chdpanie spriaznenej osoby osobitne vo vztahu k upadcovi
ako fyzickej osobe a osobitne vo vztahu k tipadcovi ako osobe pravnicke;.

Pokial’ ide o pravnickl osobu, spriaznenou osobou je v zmysle ust. § 9 ods. 1
ZoKR:

(i)  Statutarny organ, pripadne ktorykol'vek clen Statutarneho organu (ak ide
o kolektivny organ) — kto je Statutdrnym organom pravnickej osoby
upravuju osobitné pravne predpisy, ako je prikladmo ObZ;

(i)  veduci zamestnanec — ide o subjekt definovany zakonom ¢. 311/2001 Z. z.
Zakonnik prace vust. §9 ods. 3 ako zamestnanec opravneny na
jednotlivych stupnoch riadenia urovat’ a ukladat’ pracovné ulohy, zavizné
pokyny, organizovat, riadit, ¢i kontrolovat pracu podriadenych
zamestnancov;

(i) prokurista — institt prokury upravuje ObZ v ust. § 14, podla ktorého ide
0 osobitné splnomocnenie prokuristu ako fyzickej osoby podnikatelom
k vykonavaniu vSetkych pradvnych ukonov, ku ktorym dochadza pri
prevadzke podniku;

(iv) ktorykol'vek clen dozornej rady pravnickej osoby — predstavuje jeden
z orgédnov obchodnych spolocnosti, ktory je v pripade akciovej spolo¢nosti
zriad'ovany obligatorne;

(v)  fyzicka ¢i pravnicka osoba odlisna od obchodnej spolo¢nosti, ktorad v nej
mé kvalifikovantl ucast’ — v tomto pripade ide o priamy alebo nepriamy
podiel takejto fyzickej ¢i pravnickej osoby na zdkladnom imani ¢i
hlasovacich pravach v obchodnej spolo¢nosti v rozsahu minimalne 5 %,
alebo moznost’ uplatiovania vplyvu na riadeni obchodnej spolo¢nosti
porovnatelnom s vplyvom zodpovedajicim uvedenému podielu (ust. § 9
ods. 3 ZoKR); nepriamym podielom rozumieme sprostredkovany podiel
drzany pravnickymi osobami, v ktorych ma drzitel' nepriameho podielu
kvalifikovanu ucast’, ¢o v zasade predstavuje holdingovu Struktaru;®

> Rozsudok Najvyssieho sudu Slovenskej republiky z dia 27.05.2020, sp. zn. 4 Obdo/43/2019:
,, Predchadzajiica pravna uprava nevylucovala, v praxi to bolo dokonca bezné, ze v konkurze ako
vyznamni veritelia vystupuju bud samotni Statutari, pripadne osoby priamo prepojené s
akcionarom dlznika alebo Statutarom dlznika. Zaujmom tychto oséb vsak nebolo dosiahnut co
najvy$siu mieru uspokojenia veritelov, ale zachovat v praviych vztahoch status quo, ktory bol
zalozeny pred vyhlasenim konkurzu. Odhliadnuc od toho spriazneni veritelia mali spravidla
moznost ovplyviiovat’ podnikanie dlznika pred vyhlasenim konkurzu, pripadne z tohto podnikania
profitovat, pricom bezni veritelia takuto moznost nemali. Nova trieda zohladnuje aj tito
skutocnost. Nova trieda tzv. spriaznenych veritelov vychadza z konceptov, ktoré su upravené v
zahranicnych pravnych upravach, ¢i uz v nemeckej pravnej uprave, prip. anglosaskych pravnych
upravach. *

POSPISIL, B. Zikon o konkurze a restrukturalizacii : komentdr. 1. vydanie. Bratislava : Tura
Edition spol. s r.0. 2012. 648 s. ISBN 978-80-8078-458-4, s. 39-40
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(vi) Statutarny organ ¢i ktorykol'vek jeho ¢len, veduci zamestnanec, prokurista
a ktorykol'vek ¢len dozornej rady tej pravnickej osoby, ktora ma v danej
obchodnej spoloc¢nosti kvalifikovanu ucast’;

(vii) blizka osoba’ (ako sme si ju definovali v zmysle OZ) ktorejkol'vek vyssie
uvedenej fyzickej osoby; a

(viii) prévnickd osoba odlisnd obchodnej spolo¢nosti, v ktorej ma obchodna
spolo¢nost’ alebo niektory z vyssSie uvedenych subjektov kvalifikovant
Gcast’.®

J. Dolny v suvislosti s uvedenym zdkonnym vypoctom spriaznenych osdb, na
zaklade ktorého st nasledne pohladiavky uvedenych subjektov automaticky
oznaCované ako spriaznené, upozoriiuje na prili§ nizku hranicu spominanej
kvalifikovanej ti€asti (5 %). Uvedena hranica je podl'a jeho ndzoru nastavena prili§
prisne a odportcal by jej zvySenie na urovenn minimalne 10 %. Poukazal aj na
americké sudne rozhodnutie, v ktorom sud vyjadril ndzor, Ze automatické
zaradzovanie osob do kategorie spriaznenych osob len na zéklade uvedeného
zakonného vypodtu nie je na mieste, ani ak by tato hranica bola nastavend na 74 %.’
Rovnaky nazor zastava aj L. Zitiiansk4. Odkazuje pritom na rakasku pravnu tipravu,
podl'a ktorej je limit nastaveny na hranicu 25 %.'°

Ako sme spominali, zdkonodarca osobitne definoval spriaznené osoby upadcu —
fyzickej osoby. Tymi st jej blizke osoby, ale aj pravnicka osoba, v ktorej ma dana
fyzicka osoba, pripadne jej blizka osoba, kvalifikovani uc€ast’.

ZoKR v suvislosti s vymedzenim spriaznenych osob obsahuje osobitni pravnu
fikciu — predpoklad oznacenia veritela ako osoby spriaznenej s upadcom za
predpokladu, ze (i) upadcom je subjekt zapisany v registri partnerov verejného
sektora (d’alej aj ako ,,RPVS®) alebo v poslednych 5 rokoch pred vyhlasenim
konkurzu ¢i povolenim restrukturalizacie v tomto registri zapisany bol, (ii) veritel
nie je subjektom verejnej spravy, bankou, institiciou elektronickych penazi,
poistoviiou, zaistoviou, zdravotnou poistoviiou, spravcovskou spolocnostou,

7 B. Pospisil v savislosti s blizkou osobou uvadza pravny nazor Najvyssieho sudu Ceskej republiky

vyjadreny v rozsudku z diia 01.08.2002, sp. zn. 21 Cdo 2192/2001, podl'a ktorého je blizkou osobou
fyzickej osoby aj pravnicka osoba, v ktorej je dana fyzicka osoba Statutarnym organom, alebo je jej
¢lenom ¢i zamestnancom, pripadne k nej ma iny obdobny vzt'ah za stcasného splnenia podmienky,
ze by fyzicka osoba dovodne pocitovala ujmu utrpenti pravnickou osobou ako vlastni ujmu.
(POSPISIL, B. akol. Zikon o konkurze a restrukturalizacii : komentdr. 2. doplnené a prepracované
vydanie. Bratislava : Wolters Kluwer, 2016. 648 s. ISBN 978-80-8168-388-6, s. 61-62)
8 DURICA, M. Zdikon o konkurze a restrukturalizacii : komentdr [online]. 4. vydanie. Praha : C. H.
Beck, 2021. [cit. 2023-08-23]. Dostupné na internete: https://www.beck-online.sk/bo/document-
view.seam?documentld=nnptembsgfpxg327mvvxuobwiz5huxzsgaydkxzx15ygmoi#, s. 36 - 42
DOLNY, J. Uspokojovanie pohladdavok spriaznenych oséb v konkurznom konani. In: Justicnd
revue [online]. 2020, ¢. 3 [cit. 2023-08-30]. Dostupné na internete: https://www.legalis.sk/
sk/casopis/justicna-revue/uspokojovanie-pohladavok-spriaznenych-osob-v-konkurznom-konani.
m-1890.html
ZITNANSKA, L. Veritel ako spriaznend osoba v konkurze a ako spolocnik pre iicely financovania
v krize a zdkazu vratenia vkladu. In: Sukromné prdavo [online]. 2022, ¢. 2 [cit. 2023-08-30].
Dostupné na internete: https://www.legalis.sk/sk/casopis/sukromne-pravo/veritel-ako-spriaznena-
osoba-v-konkurze-a-ako-spolocnik-pre-ucely-financovania-v-krize-a-zakazu-vratenia-vkladu.m-
2788.html
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obchodnikom s cennym papiermi, burzou cennych papierov alebo centralnym
depozitarom cennych papierov a (iii) veritel’ si do konkurzného konania prihlasuje
pohladavky v celkovej sume nad 1000000 eur. V tomto pripade ma veritel
moznost’ uvedenu pravnu fikciu vyvratit' preukdzanim svojho zapisu do RPVS.
Pripravovana novelizacia ZoKR, ktora vstipi do ti¢innosti v marci 2024, uvedené
dopiia o negativne vymedzenie veritela ako pobocky zahrani¢nej banky
a zahrani¢nej banky so sidlom v zmluvnom State Organizacie pre hospodarsku
spolupracu a rozvoj.

Zaujimavym je v tomto pripade spominané vymedzenie veritel'ov, na ktoré sa
uvedend pravna fikcia nevzt'ahuje. MoZeme tu sledovat’ zamer zakonodarcu chrénit’
S§tat a jemu blizke subjekty. Pokial’ sa do konkurzného konania vyhldseného na
majetok upadcu, ktory je, alebo v poslednych 5 rokoch bol zapisany do RPVS,
prihlasi ,,bezny* veritel’ s pohladavkou nad 1 000 000 eur, automaticky sa nanho
hl'adi ako na spriaznent osobu, a to az do ¢asu, kym spravcovi konkurznej podstaty
nepreukaze svoj zapis v RPVS. Pokial' ale pojde o vymedzené subjekty (banky,
poistovne, centralny depozitar cennych papierov), na tieto sa ako na spriaznené
osoby ani v pripade prihlasenia pohl'adavky nad 1 000 000 eur nehl'adi. Zaroven nie
st povinné preukazovat’ svoj zapis v RPVS. Uvedené rozliSovanie ma jednoznacne
dopad na moznosti uspokojenia tychto veritel'ov, ¢o nastrbuje rovnost ich postavenia
a rovnako tak rovnost’ moznosti uspokojenia pohl'adavok rovnakého druhu stuvisiacu
s principom pari passu.

Zaverom tejto stati vyzdvihneme prinos legalneho definovania spriaznenych
0s0b, nakol’ko toto je ddlezité pri odporovatelnosti pravnych tikonov, pri spdsobe
uspokojovania pohladavok spriaznenych osob, ¢i pri posudzovani konfliktu
zadujmov u spravcu konkurznej podstaty.!'!

2.2. Blizsie ku kvalifikovanej ticasti

Ako sme uZ spominali vyssie, J. Dolny a L. Zitiianské pri vymedzeni hranice
kvalifikovanej ucasti na Grovni 5 % zastavaju rovnaky pravny nazor, pricom obaja
tato hranicu oznacuju ako prili$ prisnu.

L. Zitiianska v tejto suvislosti blizsie uvadza, e zakonodarca pri stanovovani
hranice kvalifikovanej ucasti pravdepodobne vychddzal z hranice kvalifikovanej
minority v akciovej spolocnosti. V pripade nizsej hranice (menej nez 5 %) spolocnik,
resp. akciondr, realne nedokaze ovplyvnit’ chod spoloc¢nosti — nemdze blokovat
rozhodnutia obchodného vedenia, nema vplyv na obsadzovanie organov. Naopak,
pokial’ mu prisliichaja hlasovacie prava alebo podiel na zakladnom imani v rozsahu
asponn 5 %, riadenie spolo¢nosti istym spdsobom ovplyvnit' dokdze, a to najméi
prostrednictvom svojich korporaénych kontrolnych a iniciaénych prav.'

1 POSPISIL, B. Zikon o konkurze a restrukturalizdcii : komentdr. 1. vydanie. Bratislava : Iura
Edition spol. s r.0. 2012. 648 s. ISBN 978-80-8078-458-4, s. 39

ZITNANSKA, L. Veritel’ ako spriaznend osoba v konkurze a ako spolocnik pre iicely financovania
v krize a zakazu vratenia vkladu. In: Sukromné pravo [online]. 2022, ¢. 2 [cit. 2023-08-30].
Dostupné na internete: https://www.legalis.sk/sk/casopis/sukromne-pravo/veritel-ako-spriaznena-
osoba-v-konkurze-a-ako-spolocnik-pre-ucely-financovania-v-krize-a-zakazu-vratenia-vkladu.m-
2788.html
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Vychadzajic z vysSie uvedeného, zamerom zakonodarcu bolo pravdepodobne
ponechat’ pravnu tpravu jednotni. Teda pokial’ v ramci fungovania obchodnych
spolo¢nosti nedokaze chod spolocnosti ovplyvnit' spoloénik (resp. akcionar)
s podielom niz§im ako 5 % na zakladnom imani, potom, aplikujiic rovnaka uvahu,
nedokaze spolo¢nik s rovnakym podielom ovplyvnit' chod spolo¢nosti pred casom
vyhlasenia konkurzného konania, ateda nemd sa naitho hladiet ako na osobu
spriaznend.

V tomto pripade vSak sthlasime s nazormi teoretikov, ktori kritizuju prili§ prisne
nastavenie posudzovanej hranice. Minoritnym akciondrom prisluchaju minimélne
opravnenia, predovsetkym v podobe mozZnosti poziadat’ o zvolanie mimoriadneho
valného zhromazdenia spolo¢nosti, priCom takuto poziadavku musia nalezite
odovodnit. To vSak neznamend, Ze zélezitost, ktori Ziadaju prejednat, mdze
nejakym spdsobom ovplyvnit’ chod spolocnosti. Aj keby bolo navrhované prijatie
rozhodnutia, ktoré by v pripade jeho schvalenia mohlo mat’ isty dopad na fungovanie
spolo¢nosti (napr. v podobe zmeny vedenia spolocnosti), akcionari s vyS$Sou
menovitou hodnotou akcii nemusia s navrhovanou zmenou suhlasit, ¢o moze
znamenat' nedostatocny pocet hlasov pre schvalenie takejto zmeny. Teda
mimoriadne valné zhromazdenie sice prebehne, avSak vysledok zamyslany
minoritnymi akcionarmi dosiahnuty nebude.

2.3. BlizZsie k moZnosti uplatiiovania vplyvu na riadeni pravnickej osoby

ZoKR ako jednu z alternativ pre posudenie osoby ako spriaznenej uvadza aj taky
pripad, kedy subjekt sice nema priamy alebo nepriamy podiel na hlasovacich
pravach ¢i zdkladnom imani spolo¢nosti (v rozsahu min. 5 %), no aj napriek tomu
dokaze realne uplathovat vplyv na riadeni obchodnej spolocnosti, ktory je
porovnatelny s vplyvom zodpovedajucim podielu 5 %.

V tomto pripade je teda jediny relevantny faktor moznost’ uplatiiovania vplyvu
anie to, ¢i urCitd osoba ma podiel v obchodnej spolo¢nosti, ktory je pravne
dohladatelny. Prikladmo pdjde o konecnych vlastnikov pravne zakrytého podielu
skrz akcie na dorugcitel’a.'

Zakonodarca sa tu snazil zachytit’ Siroky okruh os6b, ktoré konkrétnu obchodnu
spolo¢nost’ dokazu redlne ovplyviiovat’ takym spdsobom, ze ich rozhodnutia maju
dopad na jej fungovanie na trhu, na financie spolo¢nosti, na jej smerovanie,
uzatvaranie pravnych vztahov s tretimi subjektmi a pod. Uvedené ale méze byt
v praxi tazko preukazatelné. VacSinou pdjde o subjekty, ktoré danu obchodnu
spolocnost’ riadia z zadia (,,t'ahaji za Snurky*). Takéto ich postavenie bude mozné
vyvodit’ napriklad komunikaciou so zamestnancami, vrcholovym manazmentom,
alebo aj schvalovanim obchodnych planov spolo¢nosti. Moze ale ist’ aj o subjekty
poskytujice spolo¢nosti také plnenia, ktoré by tretia osoba z vlastnej iniciativy za
beznych okolnosti neposkytla.

Pripravovana novelizacia ZoKR moznost uplatiiovania vplyvu na riadeni
pravnickej osoby Specifikuje. Negativnym sposobom vymedzuje, ze uplatnovanim

13 POSPISIL, B. a kol. Zikon o konkurze a restrukturalizicii : komentdr. 2. doplnené a prepracované

vydanie. Bratislava : Wolters Kluwer, 2016. 648 s. ISBN 978-80-8168-388-6, s. 61
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vplyvu sa nerozumeju ,, zmluvné dojednania ¢i zakonné opravnenia veritela, ktorych
ucelom je ochrana prav alebo opravnenych zaujmov veritela v suvislosti
s poskytnutim financnych prostriedkov dlznikovi vratane ich zdbezpeky.” To
znamena, ze pokial’ veritel’ poskytne obchodnej spoloc¢nosti istli sumu finanénych
prostriedkov na zaklade uzavretého kontraktu, priCom sa na tento vztah viaze
zabezpeCovacie pravo, ktorym sa sleduje ochrana prav veritela, pripadne je
dojednané iné opravnenie veritel'a, nebude sa na veritel'a hl'adiet’ ako na osobu
s moznostou uplatiiovania vplyvu na riadeni spoloCnosti, ateda ani ako na
spriazneni osobu. Tym su jednozna¢ne posilnené aj mozZnosti dosiahnutia
uspokojenia predmetnej pohladavky.

2.4. Postavenie spriaznenych osob v konkurznom konani

Pohladavky spriaznenych veritelov (spriaznené pohladavky) v konkurznom
konani predstavuji jednu zo subkategoérii nezabezpecenych pohladavok. Ich
Specifickost’ spociva vtom, Ze postavenie veritelov je vo viacerych smeroch
znevyhodnené.

Pokial’ sa pozrieme na moznosti uspokojenia spriaznenych pohladavok, aplikuje
sa vtomto pripade pravidlo, podla ktorého s uspokojované podriadené
pohladavky. Uspokojit’ ich je mozné az po tom, ¢o dojde k upInému uspokojeniu
pohl'adavok ostatnych nezabezpe&enych veritelov.'* To vo viéSine konkurznych
konani moZe znamenat’, ze veritelia spriaznenych pohl'addvok nebudu uspokojeni
vobec. Je Castym javom, Ze Upadca vlastni majetok nizkej hodnoty, pripadne
nevlastni ziaden majetok.

Spriazneni veritelia okrem toho nedisponuju hlasovacimi pravami, nemézu byt
ani ¢lenmi veritel'ského vyboru' (¢o ich viak nevylucuje z opravnenia zicastnit’ sa
na schodzi veritelov). Je tu predsalen moznost, kedy prichadza do tvahy, aby
spriaznena osoba bola opravnena na schodzi veritel'ov hlasovat’. Bude tomu tak za
predpokladu, Ze ju iny veritel' (nevystupujici ako spriazneny) k zastupovaniu
a hlasovaniu na schddzi veritelov splnomocni, ¢im bude spriazneny veritel' na
schddzi moct’ hlasovat, avSak konajuc za nespriaznenych veritel'ov.

Vsetky tieto obmedzenia, resp. nevyhody plynuce subjektom oznacovanym ako
spriaznené, su nastavené ako dosledok toho, Ze mali moznost ovplyviiovat’ chod
spoloCnosti az do casu vyhlasenia konkurzného konania. Ide o akusi formu
spoluzodpovednosti za ipadok. Aj preto je podla L. Zitianskej na mieste, aby
spriaznené pohladavky boli uspokojované az po tom, Co dojde k uspokojeniu
prihlasenych pohl'adavok ostatnych veritel'ov.'¢
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J. Dolny vS§ak v suvislosti s ozna¢ovanim 0so6b ako spriaznenych vylu¢ne podl'a
zakonného vypoctu vust. § 9 ZoKR, s¢im je spojené ich obmedzovanie na
hlasovacich pravach a na ich majetkovych pravach, upozoriiuje na mozné
porusovanie principu rovnosti uc¢astnikov konkurzného konania. Vyzdvihuje pritom
nosné zasady, na ktorych je postavené konkurzné a restrukturalizacné konanie, ako
su zabranenie nespravodlivému vzniku Skody ¢i dosiahnutiu neopravneného
zvyhodnenia akéhokol'vek ucastnika, dosiahnutie rychleho, hospodarneho a co
mozno najvysSiecho uspokojenia veritelov, zdsada rovnosti moZnosti veritel'ov
rovnakého, resp. obdobného postavenia. S odkazom na uvedené zastdva pravny
nazor, podla ktorého by mala byt kazda prihlasena pohl'addvka spriaznenej osoby
posudzovana spravcom konkurznej podstaty osobitne, pricom prihliadat’ by sa malo
najmé na ekonomicky dévod konkrétneho pravneho ukonu. V takom pripade by sa
predislo aj moznému porusovaniu uvedenych zéasad, a takisto pripadnému zasahu do
prav danych Ustavou Slovenskej republiky — ochrana vlastnictva garantovana CI. 20
ods. 1.

Za kazdych okolnosti je potrebné brat’ ohl'ad na samotny ucel zakona. Tym je,
podl'a nasho nazoru, postihnat’ vsetky praktiky obchodnej spolo¢nosti a s fiou
spatych osob, ktorymi by dochadzalo k zmenSovaniu majetku tipadcu na ukor
veritel'ov. Bolo by jednozna¢ne vhodné posudzovat’ v ramci majetkovej transakcie
uskuto¢nenej medzi obchodnou spolo¢nost’'ou a spriaznenou osobou jej ekonomicky
dovod. Zaroven zastavame ten nazor, ze nie kazdé plnenie uskuto¢nené medzi
uvedenymi subjektmi je za kazdych okolnosti znevyhodnujuce. Samozrejme,
v mnohych pripadoch tomu tak bude. AvSak pokial by takato transakcia bola
v sulade s aktuadlnymi trhovymi podmienkami a zodpovedala by plneniu, ktoré by
dana obchodna spolocnost’ uskutocnila aj v prospech akejkol'vek tretej osoby,
nevidime dovod pre jej uspokojovanie az v poradi po uspokojeni pohladdvok
vsetkych nezabezpecenych veritelov.

2.5. Snahy o obchadzanie zikona

V tejto Casti sa pozrieme na spOsoby, akymi by sa mohli veritelia snazit
o0 obidenie svojho postavenia ako spriaznenych 0sob s cielom zvysSenia moznosti pre
uspokojenie svojich pohl'adavok, ktoré eviduju voci tipadcovi. Mohlo by sa tak stat’
postupenim pohladavok, ¢im by sa dosiahol stav, kedy by spriaznena osoba ako
povodny veritel (postupca) na podklade pravneho titulu zmluvy o postupeni
pohladavok previedla pohl'addvku na nového veritel'a (postupnika), ktory nespada
pod zakonné vymedzenie spriaznenych o0so6b podla ZoKR. Obchodovanie
spriazneného veritel'a s pohl'adavkami s cielom obist’ zdkon vsak nebude uspesné.
Spriaznenost’ pohl'addvky sa posudzuje podl'a okamihu jej vzniku. Teda pokial’ bola

osoba-v-konkurze-a-ako-spolocnik-pre-ucely-financovania-v-krize-a-zakazu-vratenia-vkladu.m-
2788.html

DOLNY, J. Uspokojovanie pohladdvok spriaznenych oséb v konkurznom konani. In: Justicnd
revue [online]. 2020, ¢. 3 [cit. 2023-08-30]. Dostupné na internete: https://www.legalis.sk/sk/
casopis/justicna-revue/uspokojovanie-pohladavok-spriaznenych-osob-v-konkurznom-konani.m-
1890.html
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v ¢ase uzavretia kontraktu vo vztahu s obchodnou spolo¢nost'ou na druhej strane
spriaznena osoba, nesie si tato pohladavka status spriaznenosti. Jej postupenie na
spriaznenost’ nebude mat’ ziaden vplyv.

Problematike snah o vymanenie sa spod statusu spriaznenej osoby sa venoval aj
Krajsky sud v Banskej Bystrici vrozsudku zdna 25.11.2020, sp. zn. 41
CoKR/15/2020. Meritom sporu bola otdzka tykajiica sa posudzovania osoby ako
spriaznenej v pripade zlicenia obchodnych spolo¢nosti. V konani bolo jasne
preukézané, ze zalobkyna (M.A.) si uplatiiovala pohl'adavku, ktorej pravnym titulom
bolo nevyplatenie mzdy za obdobie august 2012 —jul 2015. V tomto obdobi zastaval
v posudzovanej obchodnej spolocnosti POLANA, a.s. (voc¢i ktorej zalobkyna
evidovala svoj narok — pravna predchodkyina zalovanej) funkciu C¢lena
predstavenstva, a néasledne funkciu veduceho zamestnanca, jej (byvaly) manzel.
Z vymedzenia spriaznenych osob v ust. § 9 ZoKR je nepochybné, ze zalobkyna bola
v ¢ase vzniku predmetného naroku skrz osobu jej manzela osobou spriaznenou.
Zalobkyha sa snazila vyvratit nazeranie na jej osobu ako na spriaznent
argumentaciou, ze nakol’ko v roku 2016 doslo k zluceniu spolo¢nosti POLANA, a.s.
a spolo¢nosti SCIORONTO, a.s. (zalovana), ktora sa stala univerzalnym pravnym
nastupcom zanikajucej spoloc¢nosti POCANA, a.s., nie je mozné za spriaznent
pohladavku povazovat taktl pohladavku veritel'a, ktory nikdy nebol osobou
spriaznenou s zalovanym, a preto spriaznenost’ nie je na mieste. Kritizovala zaroven
extenzivny vyklad ust. § 95 ods. ods. 3 ZoKR vyjadreny suidom prvého stupna, podla
ktorého ,, 0soba spriaznend s pravaym predchodcom splia status spriaznenej osoby
aj po jej zaniku zlucenim s jej pravnym nastupcom ““. Argumentovala, ze Zalobkyna,
ani jej manzel, nikdy neboli osobami spriaznenymi so samotnou Zalovanou a v ¢ase,
ked’ doslo k zluceniu spolocnosti jej manzel uz funkciu ¢lena predstavenstva
nezastaval — preto ani nemohla mat’ Ziaden dosah na chod Zalovanej. Zastavala ten
nazor, ze za ziadnych okolnosti nie je mozné dospiet’ k takému zaveru, podl'a ktorého
., zlucenie spolocnosti neméze samo o sebe byt pravnym zakladom pre urcenie
posudzovania spriaznenosti alebo zanik spriaznenosti dotknutych subjektov*.
Odvolaci sud v8ak v tejto stivislosti jasne uviedol, ze rozhodujucim kritériom pre
posudenie pohl'adavky ako spriaznenej je existencia podriadenosti v ¢ase jej vzniku.
Zlucenim zalovanej ajej pravneho predchodcu sa Zalovana stala univerzalnym
pravanym nastupcom spolocnosti POCANA, a.s., ¢im na 1 presiel cely obchodny
majetok vratane zavdzkov spoloCnosti zanikajicej zlucenim. Zohladnil
argumentédciu zalovanej, podla ktorej ,,v dosledku zlucenia nevzmnikda nova
pohladavka voci novému diznikovi (pravnemu ndstupcovi), ale na prdavneho
nastupcu prechdadzaju vSetky zavdzky pravneho predchodcu v stave, v akom
existovali voci pravnemu predchodcovi . Na zaklade uvedeného je preto nesporné,
ze vobdobi rozhodujucom pre vznik pohladavky bola Zalobkyna osobou
spriaznenou so Zzalovanou, ato sobou jej manzela. Pritom ni¢ nemeni na
okolnostiach ani ta skutocnost’, Ze manzel zalovanej v Case zluc¢enia spolocnosti uz
nezastaval funkciu Clena predstavenstva.
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3. SPRIAZNENA OSOBA PODIA KORPORACNEHO PRAVA

ObZ spriaznené osoby definuje len nepriamo, skrz ustanovenia pojednavajiice
o vyznamnych obchodnych transakciach medzi obchodnymi spolo¢nostami
a konkrétne vybranymi osobami, na ktoré sa vztahuji osobitné Specifika.

Definicia spriaznenych osdb sa v zmysle ObZ (ust. § 220ga ods. 3) nijako zvIast’
od vymedzenia spriaznenych 0s6b v ZoKR neodlisuje, nakol’ko pravna uprava ObZ
v tomto pripade vychadzala z ust. § 9 ZoKR.!"® V ObZ vsak absentuje vymedzenie
spriaznenej osoby fyzickej osoby.

3.1. Vyznamna obchodna transakcia

Klracovym pojmom v suvislosti so spriaznenou osobou vystupujicou
v korpora¢nych vztahoch je pojem vyznamna obchodna transakcia, ktorym sa
rozumie: ,, plnenie alebo poskytnutie zabezpeky na zaklade zmluvy, ak ide o plnenie
alebo zdbezpeku poskytnutu verejnou akciovou spolocnostou v prospech osoby
spriaznenej s verejnou akciovou spolocnostou a hodnota plnenia alebo zabezpeky
presahuje 10 % hodnoty zdkladného imania verejnej akciovej spolocnosti.“ (ust. §
220ga ods. 2 ObZ).

Z uvedeného ustanovenia vyplyvaju pre nazeranie na obchodnu transakciu ako
vyznamnu 3 zakladné znaky, a to:

1. povaha obchodnej transakcie - plnenie (peniazné ako aj nepeniazné) alebo
zabezpeka poskytnuté na zaklade zmluvy;

2. subjekty obchodnej transakcie - pravny ukon uskutoneny v prospech
spriaznenej osoby; a

3. velkost’ obchodnej transakcie - hodnota transakcie presahuje 10 % hodnoty
zékladného imania spolo¢nosti zapisaného v obchodnom registri."

Zakonodarca v tomto pripade neopomenul ani mozné obchddzanie zakonnej
pravnej upravy, kedy by v ramci jednej obchodnej transakcie sice nebolo poskytnuté
plnenie ¢i zabezpeka presahujuca 10 % hodnoty zakladného imania, avSak takychto
transakcii by bolo uskuto¢nenych viac a v thrne by uvedena hodnotu presahovali.
Preto sa vyznamnou obchodnou transakciou rozumeju aj také plnenia alebo
zabezpeky uskutocnené v prospech spriaznenej osoby, ktoré v sucte presahuju 10 %
hodnoty zékladného imania, ak boli poskytnuté v ramci 12 mesiacov alebo v jednom
uctovnom obdobi (Casovy faktor).

Pre legalnu realizaciu vyznamnej obchodnej transakcie v zmysle uvedeného
ustanovenia je nevyhnutné jej predoslé schvalenie kompetentnym orgdnom - valnym
zhromazdenim. Valné zhromazdenie v§ak nebude schvalovat’ akékol'vek obchodné

18 PATAKYOVA, M. Obchodny zékonnik : komentdr [online]. 1. vydanie. Bratislava : C. H. Beck,
2022. [cit. 2023-08-28]. Dostupné na internete: https://www.beck-online.sk/bo/document-
view.seam?documentld=nnptembsgjpxg327mv3gwmjsfzShuxzrhedtcxzvgezv64dggizdaz3b#, s.
1057 - 1060

19 ZITNANSKA, L. a kol. Obchodny zékonnik : velky komentdr. Zvizok I (§ 1 az 260). 2. vydanie.
Bratislava : Wolters Kluwer, 2022. ISBN 978-80-571-0436-0, s. 1825-1826
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transakcie spolo¢nosti, a to dokonca ani nie vSetky uskutocnené so spriaznenymi
osobami. Je totiZ potrebné, aby i§lo o vyznamnu obchodnt transakciu.?

Pravnym dosledkom uskuto¢nenia takejto vyznamnej obchodnej transakcie
v rozpore so zakonom je bezdovodné obohatenie spriaznenej osoby na ukor
obchodnej spoloc¢nosti. To znamend, ze hodnota poskytnutého plnenia sa musi
spoloc¢nosti vratit’. Za zachovanie (resp. vratenie) majetkovych hodndt rucia Statutari
— Clenovia predstavenstva — vykonavajuci tuto funkciu v ¢ase uzavretia transakcie,
ale spolu snimi aj clenovia predstavenstva zastavajici funkciu v Case, kedy
predmetny narok obchodnou spolo¢nost'ou mohol byt vymahany, ale nebolo tomu
tak, a o tejto skutocnosti s prihliadnutim na vSetky okolnosti mali, alebo mohli mat’
vedomost’ (ust. § 220gd ObZ). Tu ide o akusi osobitni formu rucenia Statutarov,
ktord vyplyva priamo zo zdkona. MdZeme na tomto mieste hovorit’ o zdkonnej
zodpovednosti spojenej s podnikanim. Zakotvenim takejto pravnej upravy sa
nepochybne zvysSuji moznosti zachovania majetkovych hodnét v spolo¢nosti, ktoré
boli neopravnene poskytnuté, ¢o posiliiuje ochranu veritel'ov.

Okrem toho s veritelia istym spdsobom chraneni aj skrz ustanovenia
pojednavajuce o povinnej publicite vyznamnych obchodnych transakcii. To zas
prispieva k transparentnosti podnikania. Oznamenie o zamys$lanej obchodnej
transakcii (spolu s jej navrhom) sa uklada do zbierky listin, pripadne sa zverejiuje
v obchodnom vestniku. Toto oznamenie je spolo¢nost’ povinna zverejnit’ najneskor
v Case uzavretia vyznamnej obchodnej transakcie. Uvedena zakonna uprava chrani
veritelov a tretie subjekty, ktoré sa mdzu o zamysSlanej obchodnej transakcii
takymto spésobom dozvediet’, pricom su im spristupnené vSetky nevyhnutné udaje
ako identifikdcia spriaznenej osoby, identifikdcia povahy vztahu so spriaznenou
osobou, hodnota vyznamnej obchodnej transakcie a pod.

Specifickejsie su v istom ohlade vztahy materskej a dcérskych spolo&nosti.
Zakonodarca osobitne upravil povinnost’ zverejiiovania vyznamnych obchodnych
spolo¢nosti, ktorych ucastnikmi st niektora z dcérskych spolo¢nosti a spriaznena
osoba materskej spolo¢nosti (ust. § 220gb ods. 3 ObZ). Je to predovsetkym dosledok
toho, Ze ide o holdingovu Struktiru — v sucasnosti ¢oraz viac popularnu — na ktora
sa ma nazerat’ ako na celok.?!

Na tomto mieste by sme eSte chceli upozornit’ na tu skutocnost’, Ze uvedena
pravna Uprava sa vztahuje len na verejna akciova spolo¢nost’.

3.2. Neprihliadanie na vyznamnii obchodni transakciu

V uréitych pripadoch, aj napriek tomu, Ze dany pravny tikon spiia vietky znaky
vyznamnej obchodnej transakcie, nebude bezdovodnym obohatenim a nebude sa pre
jeho realizaciu vyzadovat’ predchadzajtci sthlas valného zhromaZzdenia, ani jeho
publikacia.

20 PATAKYOVA, M. Obchodny zdkonnik : komentar [online]. 1. vydanie. Bratislava : C. H. Beck,
2022. [cit. 2023-08-28]. Dostupné na internete: https://www.beck-online.sk/bo/document-
view.seam?documentld=nnptembsgjpxg327mv3gwmjsfzShuxzrhedtcxzvgezvo4dggizdaz3b#, s.
1057 - 1060

21 ZITNANSKA, L. a kol. Obchodny zdkonnik : vel'ky komentdr. Zvizok I (§ 1 aZ 260). 2. vydanie.
Bratislava : Wolters Kluwer, 2022. ISBN 978-80-571-0436-0, s. 1828
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Ide konkrétne o ukony:

(1)

(i)

(iif)

(iv)

V)

uskutocnené v ramci bezného obchodného styku, za beznych trhovych
podmienok, zohl'adiiujice obvyklé trhové podmienky ako aj podmienky
porovnatelnych plneni poskytovanych spolo¢nostou inym subjektom;
ucelom zavedenia tejto vynimky bolo podl'a nasho nazoru neznemoznovat’
obchodnej spolo¢nosti uzatvarat so spriaznenou osobou také obchodné
vztahy, ktoré zodpovedaji beznym trhovym podmienkam (nie sa
podcenené ani precenené) a podmienkam, za ktorych by takyto vztah
spoloc¢nost’ uzavrela aj s akoukol'vek tretou osobou;

poskytnuté bankou ¢i zahrani¢nou bankou (ako verejnou akciovou
spolo¢nost'ou), ale aj poboCkou zahrani¢nej banky?’, na zaklade jej
uloZzenych opatreni na napravu, ndtenej spravy a opatreni vcasnej
intervencie podla zakona ¢. 483/2001 Z. z. o bankach a o zmene
a doplneni niektorych zékonov;

uzavretie ktorych bolo navrhnuté vSetkym akcionarom ako spriaznenym
osobam za rovnakych podmienok — tu ide podla M. Patakyovej
o predchadzanie moZnosti vzniku $kody spolo¢nosti a rovnako aj ochranu
minoritnych akcionarov;?

charakterizované ako odmeny pre ¢lenov predstavenstva, dozornej rady ¢i
osoby pdsobiace na najvysSSom stupni riadenia spoloCnosti vratane jej
zastupcu (ak nie su ¢lenmi predstavenstva alebo dozornej rady); a
uzavreté medzi materskymi a dcérskymi spolo¢nostami, kde materska
spolo¢nost’ méa podiel alebo akcie v dcérskej spolocnosti, s ktorymi st
spojené vSetky hlasovacie prava.*

Pokial’ ide o prvy spdsob realizovania obchodnej transakcie, na ktort sa vzt'ahuje
vynimka, konkrétnejsie podmienky ma uréit’ dozorna rada spolo¢nosti (obligatorne),
nakol’ko by mohol byt v praxi dovodom pravnej neistoty a pociatkom moznych
sporov. Ako vieme, trhova situdcia je faktor neustale sa meniaci, prisposobujuci sa
Sirokej Skale vonkajsich faktorov. Aj z toho dévodu zakonodarca zaviazal dozornu
radu sledovat’” uskutocnené obchodné transakcie z hl'adiska splnenia podmienok
,bezného obchodovania®“ minimalne raz ro¢ne. Zaroven v tomto pripade uplatnil
pravidlo, podla ktorého sa spriaznena osoba zasadnuti dozornej rady nebude
zucCastiiovat, ani nie je opravnena vykonavat’ svoje hlasovacie prava.
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3.3. Postavenie spriaznenych osdb v korpora¢nom prave

Pokial’ ide o spriaznené osoby a ich postavenie v oblasti korporaéného prava,
opdtovne budu ich prava istym spésobom obmedzené. Ani v tomto pripade nemo6zu
vykonavat’ hlasovacie prava ¢i zicastiiovat’ sa rokovani valného zhromaZzdenia.

ZAVER

Jednym z dovodov ochrany veritel'ov ako subjektov dobrovol'ne vstupujtcich do
obchodno-zaviazkovych vztahov sobchodnymi spolo¢nostami je prave ta
skuto¢nost’, ze vynakladaju svoj kapital za ac¢elom nakupu vstupnych faktorov, ktoré
su dolezité pre poskytovanie sluzieb, pripadne materidlov ¢i tovarov, a na zéklade
ktorych im vznikla voc¢i spolo¢nosti pohl'adavka. Tieto pohl'adavky byvaju castokrat
v takej vyske, ze v pripade nesplnenia danych povinnosti spolo¢nostou riadne a véas
mdzu byt ohrozené samotné financné zaujmy veritel'ov.

Uzatvorenim zavizkovo-pravnych vztahov podstupuju veritelia riziko (za
ucelom nasledného profitovania z tohto vztahu). Vo vSeobecnosti su takéto pravne
vztahy spajané s istou mierou dovery. Koniec-koncov su veritelia ti, ktori svoje
povinnosti dodrzali a aj napriek tomu, ze nijakym spOésobom svoje zavizky
neporusili, zelaného plnenia sa im nedostane. Veritelia si preto nebudu vyberat
subjekty, o ktorych je zname, Ze k splneniu svojich zavidzkov pristipia az po ich
vymahani stidnou cestou, ¢i subjekty pravidelne sa zadlzujice. Za i¢elom zistenia
finan¢nej kondicie spolocnosti vyuzivaji hodnoty vykazované v uctovnej zavierke
ako vlastné imanie.

Nezakotvenim osobitnych institGtov ¢i sankcii obchodnym, pripadne
konkurznym pravom, by bola pozicia veritelov zna¢ne oslabena. Aj z tohto dévodu
sa zakonodarca zameral na viaceré oblasti, ktoré maji napomdct’ zabezpecit’ stabilitu
a vymozitelnost’ plneni z pravneho vztahu medzi veritelom a obchodnou
spolo¢nost’ou.

Jednym z takychto institatov je prave institut spriaznenych oséb. Zakotvenie
takejto osobitnej pravnej Upravy nepochybne prispieva k ochrane veritelov.
Znizovanie majetku spolo¢nosti pravnymi utkonmi uskutoCnenymi v prospech
spriaznenych osob by malo za nasledok ovplyvnenie moZnosti realneho vymozZenia
evidovanych pohl'adavok, ktoré prisluchaji veritel'om.

Co by sme vsak navrhovali a s ¢im jednoznaéne suhlasime, je pravny nazor J.
Dolného, podl'a ktorého posudzovanie pohladavky ako spriaznenej vylu¢ne na
zaklade zakonného vypocétu nemusi vzdy zodpovedat realnej situacii. Preto by bolo
vhodné zakotvit’ moZnost’ zohl'adnit’ okolnosti konkrétneho pripadu. Samozrejme,
taxativny vypocet subjektov ako spriaznenych by v tomto pripade bol akymsi
voditkom pre spravcu, ze je potrebné danu transakciu bliz§ie rozobrat’ a posudit’ jej
zaradenie do jednotlivych skupin pohl'adavok.

K spominanej kvalifikovanej tcasti, ktord je wurcujucou hranicou pre
posudzovanie, ¢i pojde o spriaznentt osobu alebo nie, by sme de lege ferenda
navrhovali inSpirovat’ sa pravnou upravou vyspelejSich krajin. Takou je, okrem
spominanej americkej ¢i rakuskej, prikladmo aj pravna Gprava Nemecka. V zmysle
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ust. § 138 ods. 2 nemeckého konkurzného poriadku (,, Insolvenzordnung *) je veritel
povazovany za spriazneni osobou vtedy, ak md minimalne Stvrtinovy podiel na
zakladnom imani spolocnosti. Nevidime preto dovod, aby v ZoKR bola uvedena
hranica nastavena takto nizko. Zastadvame nazor, ze 5 % kvalifikovana tcast’ eSte
nemusi predstavovat’ realnu schopnost ovplyvnit hospodarenie obchodnej
spolo¢nosti. Odporucali by sme preto zamerat’ sa skor na subjekty, ktoré takyto vplyv
realne maju, avsak riadenie uskuto¢iiuju externe, posobiac na spolo¢nost’ z tizadia.

Rovnako by sme chceli rozobrat’ problematiku posudzovania vyznamnych
obchodnych transakcii. Mame za to, ze pokial’ by vyznamna obchodna transakcia,
ktorej ucastnikmi st obchodna spolo¢nost’ na strane jednej a na strane druhej s fiou
spriaznena osoba, bola v sulade s trhovymi podmienkami aktudlnymi v Case a mieste
uskutocnenia transakcie, resp. dand obchodna spoloCnost’ by pravny vztah
s rovnakym predmetom plnenia vratane vSetkych stym suvisiacich opravneni
apovinnosti uzavrela aj stretou osobou, nevidime doévod pre jej povinné
schvalovanie valnym zhromazdenim a naslednd publikaciu. Posudzovanie splnenia
podmienok konkrétneho pravneho ukonu a jeho sulad s aktualnou trhovou situaciou
by sme navrhovali prenechat’ dozornej rade, pripadne stanovit’ konkrétne podmienky
v stanovach, ¢i spoloc¢enskej zmluve. Tym by sa predislo nadmernému zat'azovaniu
zakonom vymedzenych subjektov ako 0s6b spriaznenych pri ,,férovom*
obchodovani.
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Regulacia transakcii medzi spriaznenymi osobami

Regulation of transactions among related parties

Abstrakt

Transakcie so spriaznenymi osobami zohrdvaju vo svete podnikania vyznamniu
ulohu. Transakcie so spriaznenymi osobami sa tykaju obchodu medzi dvoma
stranami, ktoré maju blizky vztah z dévodu spolocného viastnictva, kontroly alebo
vplyvu. Vzdjomné obchodovanie medzi spriaznenymi osobami nemozno a priori
kvalifikovat’ ako nieco protipravne, prip. ako , tunelovanie®, dévodmi mozu byt
napr. odévodnend zmena obchodnej stratégie, zamer restrukturalizovat’ portfolio,
rozlozit riziko podmienené vykonom ekonomiky alebo situdciou na burze, ¢i daiova
optimalizacia. Na mieste je vSak zvySend obozretnost a tiez osobitna zdkonna
reguldacia, ktorou pravo reaguje na situacie, v ktorych dochadza k poskytovaniu
plnenia, avsak bez poskytnutia primeranej protihodnoty (a teda aj tunelovania).
Vybrané nastroje tejto reguldcie, ako aj ich blizsia analyza, su predmetom tohto
prispevku.

Klucové slova: spriaznené osoby, transakcie so spriaznenymi osobami, konflikt
zaujmov, zdakaz vratania vkladov.

Abstract

Related party transactions play a significant role in the business world. Related
party transactions refer to a transaction between two parties who have a close
relationship by virtue of common ownership, control or influence. Reciprocal
trading between related parties cannot be qualified a priori as something illegal or
'tunnelling’; the reasons may be, for example, a justified change in business strategy,
an intention to restructure a portfolio, to spread risk based on the performance of
the economy or the stock market situation, or tax optimization. However, increased
vigilance is in order, as well as specific statutory regulation by which the law
responds to the situations in which performance is provided, but without adequate
consideration being given (incl. tunneling). Selected instruments of this regulation,
as well as their further analysis, are the subject of this paper.

Key words: related parties, transactions among related parties, conflict of interest,
forbidden refund of contributions.

JEL Classification: K200
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zamerania sa dlhodobo venuje problematike korporacného prava.
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UVOD

V néarodnej pravnej Uprave su vzajomne prepojené osoby v zavislosti od
konkrétneho pravneho predpisu niekedy oznacované odlisSnym vyrazom, napriklad
prepojené osoby, spriaznené osoby, spriaznené strany, zavislé osoby, blizke osoby,
osoby s osobitnym vztahom k danej osobe a pod. Rozdiely medzi tymito vyrazmi
sposobuju len odlisnosti definicie prepojenych oséb medzi prislusnymi predpismi.
Odhliadnuc od toho je mozné uvedené vyrazy oznaCujice prepojené osoby
povazovat za synonyma, pretoze napriek tomu, Ze zneji odliSne, maju rovnaky alebo
podobny vyznam, ktorym je zahriiovat’ pod tymto pojmom vSetky osoby, ktoré su
nejakym sposobom vzajomne prepojené.’

Transakciou mozno vo vseobecnosti rozumiet’ akykol'vek vztah medzi dvoma
alebo viacerymi subjektmi, ktory spdsobuje vznik alebo zmeny majetku, zavizkov,
vlastného imania, nékladov alebo vynosov tychto subjektov.?

Pravnu upravu spriaznenych osdb nachddzame naprie¢ réznymi pravnymi
odvetviami domaceho pravneho poriadku. Kazdé pravne odvetvie si definiciu
(vymedzenie) uspdsobuje vlastnym potrebam a sledovanym cielom. Ako priklad
mdbzeme uviest’ insolvencné pravo, ktoré spriaznenost’ riesi s cielom chranit’ zdujmy
veritel'ov, aby sa masa majetku ipadcu uréeného na pomerné uspokojenie veritel'ov
nezmensovala. Alebo danové pravo, ktoré upravuje transakcie medzi spriaznenymi
osobami v ramci tzv. transferového oceiiovania za ucelom efektivnejSieho vyberu
dani pre Stat. Nas ale na ucely prispevku bude zaujimat’ vyluéne pravo korporacné
aregulacia transakcii spriaznenych os6b naprie¢ vybranymi ustanoveniami
Obchodného zékonnika (OBZ).

Transakcie so spriaznenymi osobami zohravaju vo svete podnikania vyznamnt
ulohu. Transakcie so spriaznenymi osobami sa tykaji obchodu medzi dvoma
stranami, ktoré maju blizky vzt'ah z dovodu spolo¢ného vlastnictva, kontroly alebo
vplyvu. Takéto vztahy mézu vzniknut' v ramci spolocnosti alebo medzi réoznymi
subjektmi vratane dcérskych spolo¢nosti, kI'icovych manazérov, ¢i ich rodinnych
prislusnikov. UZ zo samotnej podstaty veci vyplyva, Ze v pripade uvedeného druhu
transakcii tu bude rozhodujicu tlohu zohravat’ konflikt zaujmov, pri ktorom vzdy
hrozi, ze dojde k uprednostneniu vlastnych zaujmov jednej skupiny (typicky
manazmentu alebo majoritného akciondra), pred zaujmami spolo¢nosti, Ci jej
ostatnych shareholderov (mensinovych spolo¢nikov), ¢i stakeholderov (najmé
veritel'ov).

A hoci realizacia tychto transakcii nie je z dovodu pritomného konfliktu zadujmov
en bloc zakonom zakézand, transakcie medzi spriaznenymi osobami si vyzaduju
dokladnu kontrolu z dévodu moznosti ich zneuzitia. Korpora¢né pravo na uvedené
potreby reaguje a obsahuje viacero nastrojov, ktorymi dochadza k mitigacii rizika
zneuzivania tohto druhu transakcii.

2 SENESL N., MAZIKOVA, K. Transakcie medzi spriaznenymi osobami v kontexte uctovnictva.
Prvé vydanie. Wolters Kluwer SR s.r.0.,2018. s 3

3 TamtieZ, s. 3
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1. VYB’»RANE DRUHY TRANSAKCII SO SPRIAZNENYMI OSOBAMI
(PRIPADY TUNELOVANIA)

Transakcie so spriaznenymi osobami byvaju v aplikaénej praxi rdznorodé.
Moézeme zmienit' napriklad transakcie, ktorymi su:

1) dojednanie neprimerane vysokej odmeny za vykon funkcie ¢lena organu
spolocnosti;

2) predaj majetku spolocnosti spolo¢nikovi alebo jemu blizkej osobe za cenu,
ktord je niZSia ako trhova cena;

3) nakup tovarov alebo sluzieb spolo¢nostou od majoritného spolo¢nika za
,,premrStené* ceny;

4) pozicka spolo¢nikovi, v ktorej su dohodnuté nizSie uroky oproti beznym
trhovym podmienkam;

5) predcasné splatenie eSte nesplatnej pohladavky spolo¢nika zo strany
spolo¢nosti;

6) vyplatenie podielu na zisku v rozpore s pravidlami pre distribuciu dividendy
podl'a OBZ;

7) neodévodnené nepenazné vyhody v prospech blizkej osoby spolo¢nika
(napriklad bezodplatné vypozicanie sluzobného auta).

Ak by sme hl'adali spolo¢ného menovatel’a pre vysSie uvedeny druh transakcii,
vSetky do désledkov predstavuju pripady tzv. tunelovania spolo¢nosti. Hoci by sa na
prvy dojem mohlo javit’, ze pojem ,,tunelovanie* je iba laickym pojmom, nie je tomu
tak. Je to Standardizovany pojem, ktory doktrina korporacného prava pozna.
Dokonca je ndm velmi jazykovo, historicky aj geograficky blizky, pretoze aj
zahrani¢na spisba* ako krajinu pévodu vzniku uvedeného terminu uvadza Cesku
republiku. Vznik terminu dava do stvisu s privatizaénym procesom z polovice 90-
tych rokov minulého storogia, ktory v Ceskej republike viedol k ,,vyvlastneniu®
drobnych akcionarov (obrazne povedané tu dochadzalo k od¢erpavaniu zdrojov
,,podzemnym tunelom®, pricom akcionari stojaci napovrchu o takychto unikoch ni¢
netusili). Nasledne vécsina privatizovanych podnikov koncila v konkurze, priCom
,vytunelovany“ majetok a zisky koncili v sikromnych spolo¢nostiach a réznych
offshorovych Struktirach ovladanych c¢lenmi manaZzmentu zbankrotovanych
podnikov.

Efektom tunelovania dochddza k rozriedovaniu majetku spolo¢nosti (asset
dilution), ¢im sa zvysuje sa osobné bohatstvo spolo¢nikov, ¢i Statutarov, alebo ich
spriaznenych oso6b. Na druhej strane tym dochddza k poskodzovaniu zaujmov
veritel'ov, nakol’ko celkovy objem majetku spolo¢nosti uréeného pre uspokojovanie
narokov veritelov v dosledku tunelovania klesd. Tunelovanie spolocnosti je
negativnym javom, ktory sa korpora¢né pravo snazi potlacat’ (regulovat’), pricom
k tomu vyuziva viaceré techniky. My na ucely prispevku vyberieme iba niektoré,
ktorym sa chceme blizsie venovat’. Prirodzene korpora¢né pravo obsahuje aj d’alSie

4 JOHNSON, S. et al. Tunneling. In American Economic Review 22. 2000. [online]. [citované

20.8.2023] Dostupné na internete: https://scholar.harvard.edu/shleifer/files/tunneling.pdf
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techniky, napr. osobitné ustanovenia tykajlice sa krizy spolo¢nosti (§ 67a OBZ), ¢i
o zodpovednosti ovladajucej osoby za upadok osoby ovladanej (§ 66aa OBZ). Na
pomedzi reguldcie korporacného a insolvenéného prava potom stoji osobitna
zodpovednost’ Statutarneho organu za oneskorene podany navrh na vyhlasenie
konkurzu. Uvedené regulacie sa taktiez aktivizuju v ur¢itom momente. A ano, ich
aktivacia moze byt vysledkom miery a intenzity procesov tunelovania spolo¢nosti.
Nepokladame to sice za nevyhnutné uvadzat; predsa len si dovolime kratku
poznamku, Ze tunelovanie mdZe napiiiat aj skutkovi podstatu trestného ¢&inu
porusovania povinnosti pri sprave cudzieho majetku. Ale to uz je doména trestného
prava a je to i mimo ramec tohto prispevku.

2. REGULACIA TRANSAKCIi SO SPRIAZNENYMI OSOBAMI

Tak ako rozne su jednotlivé druhy transakcii medzi spriaznenymi osobami, rozne
su taktiez nastroje, ktoré korporacné pravo vyuziva pre regulaciu uvedenych druhov
transakcii. Niektoré nastroje su ex ante nastrojmi a maju posobit’ preventivne. Iné
nastroje funguju ex post a riesia pravne nasledky spojené s porusSenim pravidiel pri
uzatvoreni transakcii medzi spriaznenymi osobami. Tento sibor nastrojov regulécie
by sme mohli kategorizovat’ nasledovne:

1) povinnd publicita transakcii uzatvaranych spriaznenymi osobami
2) schval'ovanie transakcie orgdnom spolo¢nosti

3) zakaz neopravneného vratenia vkladov

4) exitové prava spoloc¢nikov

2.1. Povinna publicita transakcii uzatvaranych spriaznenymi osobami

Vyznamna obchodna transakcia. Zakon ¢. 156/2019, ktory novelizuje
Obchodny zakonnik, a ktory nadobudol ucinnost’ 1. jula 2019, zavadza do
slovenského pravneho poriadku osobitnu reguldciu pravidiel odmeiiovania
a vyznamnych obchodnych transakcii. Prijata uprava je vysledkom transpozicie ¢l.
2 pism.i)acl.9aods. 1,2a4acl.9c ods. 1 a4 Eurdpskeho parlamentu a Rady
2007/36/ES o vykone urcitych prav akcionarov spoloc¢nosti registrovanych na
regulovanom trhu. Osobna poOsobnost’ prijatej zdkonnej regulacie je z(zend a
obmedzuje sa vyluéne na verejné akciové spolo¢nosti. Novela zavadza legalnu
definiciu vyznamnej obchodnej transakcie, ktorou sa rozumie plnenie alebo
poskytnutie zabezpeky na zaklade zmluvy, ak ide o plnenie alebo zdabezpeku
poskytnutu verejnou akciovou spolocnostou v prospech osoby spriaznenej s
verejnou akciovou spolocnost’ou a hodnota plnenia alebo zdabezpeky presahuje 10
% hodnoty zdkladného imania verejnej akciovej spolocnosti. Plnenia alebo
poskytnuté zabezpeky v jednom uctovnom obdobi alebo v priebehu 12 mesiacov v
prospech jednej spriaznenej osoby sa posudzuju ako vyznamnd obchodnd
transakcia, ak ich hodnota v suhrne presahuje 10 % hodnoty zdkladného imania
verejnej akciovej spolocnosti.
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Hodnota vyznamnej obchodnej transakcie, ktord nespliia podmienky podla
pravidiel OBZ (§ 220ga a 220gb OBZ), sa musi verejnej akciovej spoloc¢nosti vratit’
podl'a zasad o bezdovodnom obohateni. Aj v tomto pripade plati zdkonné rucenie
¢lenov predstavenstva obdobne ako je tomu v pripade vSeobecnej ipravy o zakaze
vratenia vkladov podl'a § 67j OBZ.

Vyznamné obchodné transakcie verejnej akciovej spolocnosti musia byt
schvalené valnym zhromazdenim spolo¢nosti. Pokojne by sme ich mohli zaradit’
medzi druh transakcii medzi spriaznenymi osobami, v pripade ktorych sa OBZ snazi
pritomny konflikt zdujmov moderovat’ cez schvalovanie organom spolo¢nosti.
Avsak okrem uz zmieneného rezimu schvalovania transakcie valnym
zhromazdenim, OBZ v tomto pripade vyZaduje aj prvok povinnej publicity (§ 220gb
OBZ), vramci ktorého je spolo¢nost’ povinnd ulozit' oznamenie o vyznamnej
obchodnej transakcii spolu s jej navrhom do zbierky listin (alternativne toto
oznamenie zverejnit’ v Obchodnom vestniku). Oznamenie o uloZeni listiny v zbierke
listin musi byt zverejnené najneskér v Case uzavretia vyznamnej obchodnej
transakcie.

2.2. Schvalovanie transakcie organom spolo¢nosti

Fiduciarne povinnosti Statutirneho organu. Clenovia predstavenstva
spolocnosti st pri vykone svojej funkcie postupovat s odbornou starostlivostou
(povinnost’ profesionalneho vykonu funkcie, ktorého sucastou je aj doktrinalne
pravidlo ,,business judgement rule® (pravidlo podnikatel'ského tisudku)) a fiduciarna
povinnost’ lojality Statutira k spolo¢nosti ako aj k ostatnym jej spolo¢nikom.® ’
V pripade porusenia tychto povinnosti je pravnym néasledkom vznik zodpovednosti

JANAC, V. Ochrana veritel'ov pred oportunizmom spoloénikov v kapitalovych spoloénostiach. In
SUCHOZA, J., HUSAR, J., HUCKOVA, R. (eds.): Pravo, obchod, ekonomika IX. Kosice:
Univerzita P. J. Safarika v Kogiciach, 2019, s. 157

¢ Podla § 135a ods. 1 OBZ: , Konatelia su povinni vykondvat svoju pésobnost s odbornou
starostlivostou a v sulade so zaujmami spolocnosti a vSetkych jej spolocnikov. Najmd su povinni
zaobstarat’ si a pri rozhodovani zohladnit' vsetky dostupné informdcie tykajiice sa predmetu
rozhodnutia, zachovavat mlcanlivost o dovernych informdciach a skutocnostiach, ktorych
prezradenie tretim osobam by mohlo spolocnosti spésobit’ skodu alebo ohrozit jej zaujmy alebo
zaujmy jej spolocnikov, a pri vykone svojej pésobnosti nesmii uprednostiiovat’ svoje zaujmy, zaujmy
len niektorych spolocnikov alebo zdaujmy tretich 0séb pred zaujmami spolocnosti. *

Podla § 194 ods. 5 OBZ: , Clenovia predstavenstva sii povinni vykondvat' svoju pésobnost’ s
nalezitou starostlivostou, ktora zahria povinnost vykonavat ju s odbornou starostlivostou a v
sulade so zaujmami spolocnosti a vSetkych jej akciondrov. Najmd su povinni zaobstarat si a pri
rozhodovani zohladnit vsetky dostupné informdcie tykajuce sa predmetu rozhodnutia, zachovavat
mlcanlivost o dovernych informaciach a skutocnostiach, ktorych prezradenie tretim osobam by
mohlo spolocnosti sposobit Skodu alebo ohrozit' jej zaujmy alebo zaujmy jej akciondrov, a pri
vykone svojej posobnosti nesmui uprednostiiovat’ svoje zaujmy, zaujmy len niektorych akciondrov
alebo zaujmy tretich osob pred zaujmami spolocnosti. *
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za $kodu.*® Ako je zrejmé z citovaného ustanovenia OBZ, vietky situacie, o ktorych
sme sa v ramci regulécie transakcii so spriaznenymi osobami v prispevku zmienili,
su zékonodarcom povazované za natol’ko zavazné, ze ich vyslovne uvadza v ramci
demonstrativneho vypocétu konkrétneho poruSenia povinnosti, s ktorym OBZ
nasledne spaja nasledok na nahradu Skody. Len pre tuplnost dodajme, Ze
vymenované priklady poruSeni by bolo mozné subsumovat’ pod pism. a). Vsetky
ostatné priklady predstavuju uz len konkretizaciu pripadov spadajtcich pod pism. a)
ateda sa jedna len o podmnozinu konkrétnych pripadov vramci vSeobecnej
mnoziny pod pismenom a).

Obchodny zakonnik nenormuje osobitnym spésobom schval’ovanie transakcie so
spriaznenou osobou na Urovni Statutdrneho organu. V tomto ohl'ade je tu zrejmy
rozdiel oproti osobitnej uprave podla § 196a ods. 1 a ods. 2 OBZ, ktora vyslovne
podmienuje transakciu suhlasom dozornej rady. Ni¢menej schvalovanie transakcie
s0 spriaznenou osobou nepochybne spada do ¢innosti Statutarneho organu, ktory
oznaCujeme ako obchodné vedenie. To nakolko bude interny proces prijimania
rozhodnutia na rovni Statutdrneho organu formalizovany, je uz vecou corporate
governance danej spolo¢nosti. Minimalne by vsSak vtomto ohlade malo byt
sucastou dobrej praxe, aby ¢len Statutarneho organu, v prospech ktorého sa ma
transakcia realizovat’ (jasny priklad existencie konfliktu zdujmov), sa na zasadnuti
Statutarneho organu zdrzi vykonu svojho hlasovacieho prava v tejto otdzke.
Statutarny organ je v otdzke rozhodovania viazany fiduciarnymi povinnostami vo
vztahu k spolo¢nosti, ako aj jej ostatym spolo¢nikom. Obchodny zakonnik tu
vyslovne nevynucuje povinnost’ Statutdrneho orgénu transakciu schvalit’; implicitne
vsak é&no, pretoze Statutdrny organ tu vystavuje riziku vzniku sekundarnej
zodpovednosti na nahradu $kody (v dosledku plnenia doslo k poruseniu zakona).
Vzhl'adom na vysSie uvedeny konstrukt fiduciarnej povinnosti a ndhrady skody,

8 Podla§ 194 ods. 6 OBZ: ,, Clenovia predstavenstva, ktori porusili svoje povinnosti pri vykone svojej
posobnosti, su povinni spolocne a nerozdielne nahradit’ Skodu, ktoru tym spolocnosti sposobili.
Najmd su povinni nahradit Skodu, ktora spolocnosti vznikne tym, Ze
a) poskytne plnenie akciondrom v rozpore s tymto zikonom,

b) nadobudne majetok v rozpore s ustanovenim § 59a,

¢) poskytne plnenie v rozpore s ustanovenim § 196a,

d) upise, nadobudne alebo vezme do zalohu viastné akcie alebo akcie inej spolocnosti v rozpore s
tymto zakonom,

e) vyda akcie v rozpore s tymto zakonom,

) nezverejni vyrocnu spravu, konsolidovanu vyroc¢nii spravu a spravu s informdciami o dani z
prijmov, ak osobitny predpis ukladd povinnost ju vyhotovit,

g) nevypracuje pravidla odmenovania alebo ich nepredlozi na rokovanie valného zhromazdenia
verejnej akciovej spolocnosti,

h) nevypracuje spravu o odmernovani podla § 201e v sulade s pravidlami odmerniovania alebo tito
neuverejni podla § 201e ods. 5, ak ide o verejnu akciovii spolocnost. *

i) poskytne plnenie alebo zabezpeku v rozpore s ustanoveniami § 220ga az 220gc, ak ide o verejnu

akciovii spolocnost.

Podl'a § 135a ods. 2 OBZ: ,, Konatelia, ktori porusili svoje povinnosti pri vvkone svojej pésobnosti,

su povinni spolocne a nerozdielne nahradit skodu, ktoru tym spolocnosti sposobili. Najmd su

povinni nahradit Skodu, ktora spolocnosti vznikla tym, Ze a) poskytli plnenie spolocnikom v rozpore

s tymto zdkonom, b) nadobudli majetok v rozpore s § 59a.*
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nebude samotny Ukon (transakcia so spriaznenou osobou) postihnutd sankciou
absolutnej neplatnosti.

Okrem vzniku sekundarnej zodpovednosti za nahradu vzniknutej Skody, je tu aj
d’alsi nasledok, ktory méze a nemusi nastat. Tymto ndsledkom je mozna strata
dovery na strane akcionarov vo vztahu k dotknutému ¢lenovi predstavenstva, ze je
schopny aj nad’alej h4jit’ zdujmy spolocnosti a vSetkych jej akcionarov. V takom
pripade moze dojst’ k inicidcii postupu, ktorého vysledkom moéze byt odvolanie
z funkcie takéhoto Cclena predstavenstva, resp. nezvolenie tohto c¢lena do
predstavenstva v pripade, Ze sa bude v budiicnosti o tlito funkciu opétovne uchadzat’.

Schvalenie transakcii dozornou radou. Podl'a § 196a ods. 1 a ods. 2 OBZ:
,,Spolocnost moze poskytnut’ uver, pozicku, previest alebo poskytnut do uzivania
majetok spolocnosti alebo zabezpecit zavizok clenovi predstavenstva, prokuristovi
alebo inej osobe, ktora je opravmena konat za spolocnost, a osobdam im blizkym
alebo osobam, ktoré konaju na ich ucet, len na zdklade predchadzajuceho suhlasu
dozornej rady a za podmienok obvyklych v beznom obchodnom styku. Ustanovenia
predchadzajucej vety sa na verejnu akciovii spolocnost pouziju v pripade, ak
verejnou akciovou spolocnostou poskytovany uver, pozZicka, prevod alebo
poskytnutie majetku spolocnosti do uZivania alebo zabezpecenie zdvizku nesplia
podmienky podla § 220ga. Ak su osoby podla odseku 1 opravnené konat aj za iné
osoby, pouzije sa ustanovenie odseku 1 primerane aj na plnenia tam uvedené v
prospech tejto inej osoby. Suhlas dozornej rady sa nevyZaduje, ak ide o plnenie
ovladajucej osoby v prospech ovladanej osoby. *

Akciové pravo obsahuje osobitni Upravu vo vztahu k vybranym druhom
transakcii uskutociovanych medzi spriaznenymi osobami, v ramci ktorych
podmienuje realizaciu tychto transakcii nielen poziadavke na ziskanie primeraného
protiplnenia (obchod je potrebné uzatvorit' za podmienok beznych v obchodnom
styku), ale aj stihlasu dozornej rady ako kontrolného organu spolo¢nosti. Primarnou
sankciou pri poruSeni § 196a OBZ je absolutna neplatnost’ tkonu, na zaklade ktorého
doslo k poskytnutiu plneni osobam podla ods. 1 ana to nadvdzujuci narok
spolo¢nosti na vratenie bezdovodného obohatenia.!® Ak teda nebudd splnené obe
podmienky, t.j. zmluva je uzavretd za podmienok bezného obchodného styku
a dozorna rada s nou vyslovila sthlas, pdjde o neplatni zmluvu podla § 39 OZ
a plnenie z nej poskytnuté bude bezdévodnym obohatenim, ktoré osoba, v prospech
ktorej spoloc¢nost na zaklade neplatnej zmluvy plnila, bude musiet vratit
spolo¢nosti.!! Citované ustanovenie OBZ sa aplikuje na kotované spolo¢nosti len
subsidiarne, a to v pripade, pokial’ dana transakcia nebude napliiat’ legalnu definiciu
vyznamnej obchodnej transakcie v zmysle § 220ga OBZ. Obchodny zdkonnik
v tomto pripade taktiez osobitne normuje situdciu, v ramci ktorej sa transakcia
realizuje medzi spriaznenymi osobami, ktoré st navzajom v postaveni ovladanej
a ovladajucej osoby. Absencia suhlasu dozornej rady bude mozna len za situécie
pokial’ plnenie poskytuje ovladana osoba v prospech osoby ovladanej; a nie aj
naopak. V praxi sa bude najcCastejSie jednat’ o financovanie poskytované v ramci

10 PALAR.,PALOVA, I, ZITNANSKA, L. In OLGA OVECKOVA a kolektiv. Obchodny zékonnik.
Velky komentar. Zvézok I. 2. vydanie. Bratislava: Wolters Kluwer s.r.0., 2022, s. 1595
I Tamtiez, s. 1595
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holdingovych S§truktar, kedy materska spolo¢nost’ bude poskytovat’ prevadzkovy
kapital svojim dcérskym spolo¢nostiam. Zakonnd poziadavka na primeranost
protiplnenia vSak zostava zachovana aj pre tieto situdcie. V stvislosti so znenim §
196a OBZ by sme este radi zaverom do pozornosti uviedli, Ze znenie ,,Spolocnost
moze zabezpecit zavdzok clenovi predstavenstva, ... * by sa nemalo interpretovat’ len
,Jednosmerne®, t.j. Ze ¢lenovi predstavenstva vznikol zavédzok napr. titulom prijatej
p6zicky a spolocnost’ poskytne z majetku zabezpecenie splnenia tohto zavézku, ¢i
uz zriadenim zalozného prava k majetku spolocnosti alebo poskytnutim rucenia
apod. Uvedené pravidlo by sa podla nadsho nazoru malo taktiez aplikovat’ aj
v situacii kedy clen predstavenstva bude vo vztahu k spolo¢nosti v postaveni
veritel'a ateda v danom pripade pdjde nie o zavdzok clena predstavenstva, ale
o zavizok spolocnosti, ktory ma spolocnost’ voci ¢lenovi predstavenstva, a ktory
napr. vznikol tym, Ze ¢len predstavenstva poskytol spolocnosti p6zicku.

Zaujimavo vyznieva porovnanie pravnych nasledkov poruSenia § 67 OBZ
upraveného v § 67k OBZ a ustanovenia § 196a OBZ, ktoré je Specidlne a aplikuje
sa pre akciové spoloc¢nosti. Toto porovnanie mozno demonstrovat’ na jednoduchom
priklade, kedy spolo¢nost’ bude ¢lenovi predstavenstva, respektive konatelovi
predavat’ majetok za cenu, ktora vSak zodpoveda len 50 % trhovej ceny predavaného
majetku. Kym v pripade akciovej spolo¢nosti sa ako lex specialis bude namiesto §
67k OBZ aplikovat § 196a OBZ, v pripade s.r.o. to bude vSeobecnd Uprava
vyjadrend v § 67k OBZ. A teda, v pripade poruSenia §196a OBZ bude sankciou
absolutna neplatnost’” soluénej zmluvy s povinnostou ¢lena predstavenstva vratit
nadobudnuty majetok spat’ spolocnosti podla zdsad o bezdévodnom obohateni.
V pripade § 67k OBZ je zakonna konstrukcia odlisna. Solu¢na zmluva by v tomto
pripade nebola postihnuta sankciou absolutnej neplatnosti, t.j. konatel’ by nad’alej
zostal vlastnikom veci, ktorti nadobudol od spolo¢nosti kupou. Konatelovi by
v tomto pripade vznikla povinnost’ vratit' spolo¢nosti hodnotu vkladu, ktora bola
konatel'ovi vratena v rozpore so zdkonom. V nasom uvazovanom priklade by sa
jednalo o povinnost’ zaplatit’ spoloc¢nosti sumu zostavajucich 50%. Fakticky by sme
mohli povedat’, ze sa jedna o doplatok kiipnej ceny predmetu prevodu do jej trhovej
vysky; pravne vSak budeme uvedené kvalifikovat’ ako pravo spolo¢nosti na vydanie
bezdévodného obohatenia, ktorého vyska zodpoveda ,.chybajucim* 50% ceny.
Ustanovenie OBZ ustanovuju pre uréenie hodnoty neopravnene vrateného vkladu
vypocet zalozeny na rozdiele medzi protiplnenim, ktoré bolo spolo¢nosti skutocne
poskytnuté na zaklade pravneho tkonu, ktory predstavuje neopravnene vratenie
vkladu a hypotetickym protiplnenim, ktoré je v pripade takéhoto pravneho ukonu
povazované za primerané v zmysle zasad uvedenych v 67j ods. 2 a ods. 5 OBZ."?

Zmluva o vykone funkcie. Spomedzi moznych transakcii medzi spriaznenymi
osobami patri regulacia uzatvarania zmluv o vykone funkcie medzi spolo¢nostou
a ¢lenom Statutarneho organu azda medzi najzname;jsie. A to zrejme aj z dévodu, ze
vuvedenom pripade sa jednd o najtypickejsi priklad tzv. self-dealingu
(samokontraktacia) aky mozeme v korpora¢nom prave najst. Zmluvu o vykone
funkcie Statutara fakticky uzatvara osoba Statutira sama so sebou, kedy na jednej

12 PALA R., FRINDRICH, J. In OLGA OVECKOVA a kolektiv. Obchodny zikonnik. Velky
komentar. Zvazok I. 2. vydanie. Bratislava: Wolters Kluwer s.r.o., 2022, s. 697
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strane osoba kona v mene spoloc¢nosti a svojim prejavom vole ju zavdzuje; na strane
druhej vystupuje rovnakd osoba, tentokrat v lohe manaZéra, ktory sa za
dohodnutych podmienok zavizuje na vykon funkcie.

Podl'a § 66 ods. 6 OBZ plati, ze zmluva o vykone funkcie musi mat’ pisomnu
formu a musi ju schvalit’ valné zhromazdenie spolo¢nosti alebo pisomne vsetci
spolocnici, ktori rucia za zavdzky spolo¢nosti neobmedzene. V pripade akciovej
spolocnosti alebo jednoduchej spolo¢nosti na akcie mozu stanovy uréit, Zze zmluvu
o vykone funkcie ¢lena predstavenstva schval'uje dozorna rada.

Uroveti konfliktu zaujmov je v tomto pripade az prili§ velk4, preto sa korporaéné
pravo vtomto smere nespolicha vyluéne na plnenie fiduciarnych povinnosti
Statutara. A preto poziadavka schvalenia zmluvy o vykone funkcie ¢lena organu
spolo¢nosti predpokladd ingerenciu aj dalSieho (iného) organu spolocnosti do
procesu kontraktacie. Ako jednoznatne poznamenal Najvyssi sud Ceskej
republiky'®, ,,v zdjmu ochrany spolec¢nosti a tim nepiimo i jejich spolecnikii nebo
véritelit obchodni zdkonik u vymezenych pravnich ukonit podminuje jejich platnost
nebo ucinnost rozhodnutim ¢i souhlasem jiného organu spolecnosti. Tak je
obchodnim spolecnostem poskytnuta specialni ochrana zejména v pripadech, ve
kterych je typové dano zvySené riziko kolize zdjmii u jednajicich ¢lenii statutdrniho
orgdnu. Jednim z téchto pripadii je i uréovani odmény clena predstavenstva za vykon
této funkce.“* Osobitny kontraktaény proces s ingerenciou dalSicho organu do
realizacie vole spolocnosti by mal zuZovat priestor na oportunistické spravanie osob
konajtcich v mene spoloc¢nosti a eliminovat’ hroziace riziko spojené s pritomnym
stretom zaujmov.'® V tomto pripade v3ak vel'a zavisi aj od povahy spolo¢nosti, jej
vlastnickej Struktury a organizécie. V spolocnostiach s majoritnym spolo¢nikom,
ktory ma rozhodujuci vplyv na riadenie spoloc¢nosti (a tym aj na volbu ¢lenov
Statutarneho organu), moze byt regulacia v podobe schvalovania zmluvy valnym
zhromazdenim len obycajnou formalitou. Takyto scenar nas tak fakticky vracia do
rezimu fiducidrneho plnenia povinnosti, ktoré OBZ vyzaduje od Statutarneho
organu.'¢

2.3. Zakaz vratenia vkladov

Zakaz vratenia vkladov spolo¢nikom je potrebné povazovat’ za kl'icovy princip
pravnej upravy kapitalovych spoloCnosti, ktory je nevyhnutnym korektivom
,obmedzené¢ho rucenia“ ako principu, Ze spolo¢nici nezodpovedaju za zavazky
kapitalovych spolo¢nosti. Zakaz vratenia vkladov sluzi prave efektivnej ochrane
veritel'ov pred zneuZivanim tohto privilégia, pretoZe zabratiuje tomu, aby spolo¢nici,

13 Rozsudok Najvyssieho sudu Ceskej republiky sp. zn. 29 Cdo 2733/2010 z 17. augusta 2011

14 MRAZOVA, Z., HUSAR, J., DOLNY, J. a kol. Volené organy kapitalovych spoloénosti. Vybrané

otazky. Kosice: SafarikPress, 2021, s. 59

Tamtiez, s. 59

16 K tomu bliz$ie pozri MRAZOVA, Z., HUSAR, J., DOLNY, I. a kol. Volené organy kapitdlovych
spoloénosti. Vybrané otazky. Kosice: SafarikPress, 2021, s. 60 - 61
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v zésade s vynimkou vyplacania zisku, ziskavali akékol'vek vyhody na tikor majetku
spoloénosti, ktory v koneénom dosledku sluzi na uspokojenie veritelov.!”

Samozrejme nie vSetky presuny majetku mimo rozdelenia zisku mozno
povazovat’ za skryté vratenie vkladu, naopak, spolo¢nost’ ma tendenciu obchodovat’
so svojimi  spolo¢nikmi, ¢i s persondlne alebo Kkapitdlovo prepojenymi
spolo¢nostami s vy$Sou frekvenciou ako stretimi osobami.'® Vzijomné
obchodovanie nemozno uz a priori kvalifikovat' ako nieo protipravne, prip. ako
LHtunelovanie®, dovodmi mozu byt napr. odovodnena zmena obchodnej stratégie,
zamer restrukturalizovat portfolio, rozlozit’ riziko podmienené vykonom ekonomiky
alebo situdciou na burze, ¢i dafiova optimalizicia. Kapitalovej spoloc¢nosti ni¢
nebrani uzatvarat’ obchody so svojimi spolo¢nikmi ako s kazdou ,,cudzou osobou
a poskytovat’ im plnenia, ak je plnenie spoloc¢nosti kompenzované protiplnenim
spoloénika, a teda nedochadza k ,,vrateniu vkladu*."

Az do ucinnosti novely OBZ uskutocnenej zakonom €. 87/2015 Z.z. nachadzal
zakaz vratenia vkladov svoje vyjadrenie iba v podobe vSeobecne formulovaného
zékazu v ramci pravnej Upravy spolo¢nosti s ru¢enim obmedzenym? a akciovej
spoloénosti’!. Problém tu nespo¢ival v tom, ze by OBZ pravidlo o zikaze vratenia
vkladov za trvania spoloc¢nosti nenormoval. Problém spocival vo vel'mi tuzkej
interpretacii uvedeného pravidla, ktoré sa vykladalo restriktivne s vyuzitim
jazykového vykladu a fakticky sa obmedzovalo na pripady, kedy by spolo¢nikovi
mal byt vrateny jeho vklad, ktorym doslo k zaloZeniu jeho i€asti na spolocnosti (¢i
uz vprocese zaloZzenia, alebo v obdobi po vzniku spoloCnosti pri zvySovani
zakladného imania spolo¢nosti), alebo este plnenie z rezervného fondu.

2.4. Exitové prava spolo¢nika

ZruSenie ucasti spolo¢nika sidom. Osobitnu upravu nachadzame v spoloc¢nosti
s ruc¢enim obmedzenym. Osoba, ktora je spolo¢nikom v s.r.o. nie je opravnena svoju
ucast’ na spoloc¢nosti pocas doby trvania spolo¢nosti jednostranne ukoncit’. Pokial’ sa
nejedna o spolocnost’ s jedinym spolo¢nikom, OBZ priznava spolo¢nikovi osobitné
pravo domahat’ sa zrusenia svojej ucasti sudnou cestou, za situacie, pokial’ d’alSie
trvanie ucasti nie je mozné od dotknutého spoloénika d’alej pozadovat’.?

Splnenie tejto podmienky musi posudit’ sid s prihliadnutim na konkrétne
okolnosti v danej veci. P6jde najmai o pripady, ked’ spolo¢nost’ zavaznym sposobom
porusuje svoje povinnosti vo¢i spolo¢nikovi, alebo ked takto poruSuju svoje

17 PALA R., FRINDRICH, J. In OLGA OVECKOVA a kolektiv. Obchodny zikonnik. Velky
komentar. Zvézok I. 2. vydanie. Bratislava: Wolters Kluwer s.r.0., 2022, s. 682

'8 VRABLOVA, S., s. 160

Tamtiez, s. 161

Podl'a § 123 ods. 3 OBZ: ,, Spolocnost nesmie vratit spolocnikom ich vklady. Za vratenie vkladu sa

nepovazuju platby spoloc¢nikom poskytnuté pri znizeni zdkladného imania a platby poskytnuté

spolocnikom pri pouziti kapitalového fondu z prispevkov (§ 217a) .

Podl'a § 179 ods. 2 OBZ: ,, Spolocnost nesmie vratit akcionarom ich vklady. *

Podla § 148 ods. 1 OBZ: ,, Spolocnik neméze zo spolocnosti vystupit. Ak nejde o spolocnost s

jedinym spolocnikom, méze spolocnik navrhnut, aby sud zrusil jeho ucast v spolocnosti, ak

nemozno od neho spravodlivo pozadovat, aby v spolocnosti zotrval. **
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povinnosti ostatni spolo¢nici na ujmu spoloc¢nika. Musi pritom ist’ o konkretizované
a dokazmi preukazané skutoCnosti zakladajuce splnenie podmienky existencie
nemoznosti spravodlivého pozadovania dalSieho zotrvania v spolocnosti pre
konkrétneho spolo¢nika.? 'V rozhodovacej ¢innosti sidov mézeme ndjst’ niekol’ko
prikladov, v ktorych jednym z hlavnych dévodov pre zrusenie ucasti spolo¢nika
v spoloc¢nosti aj vazne narusenie dovery medzi spolocnikmi. Narusenie dovery
pritom moze mat povod prave v situdciach kedy bude zalobca v postaveni
mens$inového spolo¢nika bez realnej moznosti ovplyvnit rozhodovacie procesy
v spolo¢nosti. Pricom vac¢sinovy spolo¢nik (ktory moze byt zaroven aj Statutarom)
zneuziva svoje postavenie vicSinového spolocnika v spolocnosti, o.i. aj tym
sposobom, ze spolo¢nost’ ,,tuneluje® (realizuje transakcie so spriaznenymi osobami
spdsobom, kedy dochadza k prevodom majetku von zo spolo¢nosti bez poskytovania
primeranej protihodnoty).

Akcionarske dohody. Spolo¢nikom/akcionarom v rezime zmluvnej volnosti ni¢
nebrani, aby si v ramci spolocenskej zmluvy, alebo v stanovach, ¢i v akcionarskej
dohode dojednali rezim, kedy spolo¢nikovi, ktory zisti porusenia v procesoch
uskuto¢iiovania transakcii so spriaznenymi osobami, vzniklo pravo jeho podiel
v spolocnosti previest’ na spolocnost’ alebo ostatnych spolo¢nikov.
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Abstract

With the imminent implementation of Directive 2019/2121 into Polish law, we are
about to face the most extensive changes to the Polish provisions on corporate
transformations in years. However, with substantial amendments introduced to CCC
over the last years, these provisions have been incidentally modified as well. This is
inter alia the case of the rules on corporate conversions, including Articles 556 and
563 CCC, which lay down the requirements for a conversion and the elements and
effects of adopting a resolution to convert.

The current wording of Article 563(2) has been a breeding ground for some very
important legal issues concerning, for instance, the rules of representation of the
private limited liability company in the process of conversion of a limited
partnership whose partners include that private limited liability company and its
management board member (in Polish: sp. z o.0. sp.k.) into a company of another
type. This paper sets out to discuss such issues. Comments on this matter seem to be
of value for foreign corporate law scholars, too.

Key words: Polish private limited liability company, Polish limited partneship,
company conversion, management board members

JEL Classification: K200, K220

INTRODUCTION

Over the last years, the Polish legislator has been working intensely on drafting
amendments to the Code of Commercial Companies. On 01/07/2021, a sweeping
amendment law introduced a new corporate structure, the so-called “simple joint-
stock company”, into the Polish legal system. In addition, on 13/10/2022 extensive
provisions on the so-called new “holding law” came into force. On top of this, final
works on the implementation of the complex provisions of Directive of the European

I PhD, Assistant Professor at the Chair of Civil, Commercial and Insurance Law at the Faculty of
Law and Administration of Adam Mickiewicz University in Poznan.
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Parliament and of the Council (UE) 2019/2121 amending Directive (EU) 2017/1132
as regards cross-border conversions, mergers and divisions are currently underway.

Directive 2019/2121 should have been implemented by 31/01/2023. The Polish
legislator failed to implement it in time, even though the first draft law transposing
the new regulations was published on the website of the Government Legislation
Centre on 08/08/2022% and it seemed at that time that the deadline set out by the EU
legislator was likely to have been kept.

Directive 2019/2121 requires member states to introduce into their national legal
orders certain completely new operations. The key ones are the so-called cross-
border conversions and cross-border divisions. The fact that these new types of
cross-border corporate reorganisations have been recognized in EU law is deemed a
major legislative achievement, crowning decades of efforts aimed at harmonizing
the legal framework on the cross-border company mobility in the European common
market.’

As of the date when this paper is written, the text of the law implementing the
conversion rules forwarded to Polish Senate is 68 pages long. As regards the
conversions — the core subject of this paper — the new provisions on cross-border
conversions are to be added to CCC (marked in the draft as Articles 580'-580"
CCC). What is more, certain general provisions currently governing domestic
conversions are to be amended.

These general provisions were subject to certain piecemeal amendments in the
recent years, accidental to the large CCC modifications mentioned above. In
particular, the Act of 18/07/2019 amending the Code of Commercial Companies and
certain other acts* which, in the scope discussed herein, came into force on
01/03/2020, repealed Article 556(4) CCC which previously required that, apart from
the adoption of a conversion resolution, the conversion process involved the
conclusion of the articles of association or the by-laws of the converted company.
On top of that, Article 563(2) was added, specifying that “the adoption of a
conversion resolution replaces the conclusion of the articles of association of the
converted company or the formation of the converted company”.

These amendments gave rise to a number of doubts, in particular concerning: (1)
the required form and content of the conversion resolution, (2) the required form as
regards the amendment to the articles of association of the company formed as a
result of the conversion, and (3) the rules of representation of a private limited
liability company in the process of conversion of a limited partnership in which such
private limited company is a partner (in Polish: sp. z 0.0. sp. k.) into a different
company form.

The purpose of this paper is to discuss the latter. So far, these issues have not
been scrutinized in Polish legal literature, despite their high relevance — as a result
of the recent tax changes (in 2022, limited partnerships, despite not having legal
personality, were taxed with corporate income tax) we have been witnessing a

2 See https:/legislacja.rcl.gov.pl/projekt/12362751, accessed on 5/08/2023.

OPUSTIL, K., MUCHA, A., Transgraniczne reorganizacje spotek w swietle unijnej dyrektywy
2019/2121. In Transformacje Prawa Prywatnego, 2020, no. 3, p. 138-139, 182.
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growing number of entrepreneurs abandoning the sp. z 0.0. sp.k. structure as a legal
form for running their business. Importantly, the conclusions arising from the
analysis of private limited liability companies may be successfully extended to joint-
stock companies and simple joint-stock companies, given the similarities between
Article 210 CCC applicable to private limited liability companies (the core structure
for this analysis) and Articles 379 and 300%7 CCC, which refer to joint-stock and
simple joint-stock companies respectively. The situation of these two types of
companies was not scrutinized independently in this paper as it would be detrimental
to the clarity of the reasoning as such. On top of this, it is the private limited liability
companies rather than joint-stock or simple joint-stock companies that have been the
default general partner in limited partnerships so far.

The research methodology selected for this paper relies mostly on the dogmatic
law analysis.

1. DOMESTIC COMPANY CONVERSIONS
1.1. The nature and admissibility of conversions

A company conversion involves a change of the organisational-legal form of a
company or a partnership, while preserving its legal existence. As of the conversion
date, the company being converted “becomes” the converted company. At the same
time, the registry court automatically deletes the company or partnership subject to
conversion from the register. Save for certain legal exemptions introduced in
Article576' CCC,’ partners or shareholders of the partnership or the company subject
to conversion become the partners or shareholders of the converted company (Article
553(3) CCC).

A conversion process does not involve any “succession”, which takes place when
the rights and obligations are transferred to another subject, but rather the
“continuation” of such rights and obligations within the same subject that merely
gains a new legal form. The legislator explicitly provides that the converted company
“holds™ all rights and obligations of the converting company, with the converted
company “remaining” the subject of permits, licenses and exemptions awarded to
the company before the conversion (unless the law or a decision awarding the permit,
license or exemption provide otherwise).

Any partnerships and companies can be converted, and any form of a commercial
law partnership or company can be transferred into any other such form. What is
more, the legislator allows for civil law partnerships to be converted into commercial
law partnerships and companies (including general partnerships and other — see
Articles 26(4)-(6) CCC and Article 551(2)-(3) CCC). The same applies even to sole
proprietors being natural persons, who can convert the form of their business into a
sole-member company (private limited liability company or a joint-stock company).
In the latter case, no conversion into a partnerships is allowed (which is a

> Whenever a company is converted into a partnership, the shareholder who voted against the

resolution to convert and requested their objection to be recorded in the minutes may require their
shares or stock in the company being converted to be bought out.
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consequence of the fact that, among other things, the law does not allow for forming
single-member partnerships).®

1.2. Procedural aspects

The conversion procedure consists of multiple steps. It may be split into the
following phases involving: (1) management, (2) owners, and (3) registration. As a
rule, to complete a conversion it is necessary to: (1) draw up a conversion plan with
appendices and an opinion by a statutory auditor, (2) adopt a resolution to convert,
(3) appoint members of corporate authorities of the converted company or designate
partners running the affairs of and representing the partnership, 4) sign the articles
of association or the statutes of the converted partnership or company, 4) record the
converted partnership or company in the register while deleting its predecessor.

Save for certain procedural differences applicable to the conversion of certain
company or partnership types into other corporate forms, as a rule a conversion
requires certain conversion activities to be performed in a specific order. And thus,
at the managerial stage, save for preliminary preparatory activities, the first step
involves drawing up a conversion plan. It is either prepared by the management
board of the company subject to conversion, or by partners running the partnership’s
affairs. As arule, the plan must be drawn up in writing to be valid, with the exception
of a plan pertaining to a single-member company, which must be prepared in the
form of a deed by a notary. The plan must specify at least the balance sheet value of
assets and liabilities of the company or partnership to be converted as of a specified
date in a month preceding the presentation of the plan to the shareholders or partners,
and — if a company is being converted into a partnership — specify the fair value of
shares or stock held by the shareholders. The following documents must be appended
to the conversion plan: 1) draft resolution to convert, 2) draft articles of association
or statutes of the converted company or partnership, 3) valuation of the assets and
liabilities of the company or partnership subject to conversion and 4) financial
statements drawn up for the purposes of conversion.

The conversion plan (concerning a conversion into a joint-stock company) must
be examined by a statutory auditor from the perspective of its accuracy and
reliability. Then, the company under conversion notifies its sharecholders of its intent
to convert, with such shareholders being entitled to examine the conversion
documentation within a specified time frame.

At the ownership-centred stage, partners of a partnership to be converted or a
shareholders’ or general meeting of a company being converted adopt a resolution
to convert. The resolution is adopted in a manner laid down in the provisions referred
to in Article 562(1) in fine CCC. It should be included in the minutes drawn up by a
notary. The required content of a resolution to convert is laid down in Article 563
CCC; it must, for instance, specify the type of partnership or company that the
partnership or company is to be converted into, and include consent to the wording

6 More in JERZMANOWSKI, J., MATACZYNSKI, M., Extraordinary corporate transactions.
Liquidation and winding up. In VICARI, A., SCHALL, A. (eds.) Company Laws of the EU.
Miinchen: Verlag C.H. Beck, 2020, 858 ff.
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of the relevant articles of association or statutes. Pursuant to Article 563(2) CCC, a
resolution to convert replaces the conclusion of the articles of association of the
converted company or the formation of the converted joint-stock company and the
appointment of the members of the converted company’s corporate authorities.

The conversion must be then recorded in the register (the application for
registration is submitted by all management board members or partners authorised
to represent the transformed company or partnership). What is more, the conversion
must be announced (Article 570 CCC).

2. AMENDED ARTICLES 556 AND 563 CCC

As a rule, current regulations laid down in Articles 556, 558 and 563 CCC are
coherent and logical. First of all, they require appending draft articles of association
or draft statutes of the converted company to the conversion plan (Article 558(2)(2)
CCC), and then the adoption of the resolution to convert approving the wording of
such articles of association or statutes (Article 563(1)(5) CCC). The adoption of the
resolution to convert replaces the conclusion of the articles of association of the
converted company or the formation of a joint-stock company (Article 563(2) CCC).

In comparison to the previous legal status (prior to 01/03/2020), there is one
important change that stands out. Previously, the adoption of a resolution to convert
was not deemed to be “replacing” the conclusion of the articles of association of the
converted company or the formation of a joint-stock company. In consequence, apart
from the resolution to convert, it was simply required to separately “conclude the
articles of association or sign the statutes of the converted company” (see repealed
Article 556(4) CCC).

It was not a good solution. As the legislator explained’ and as argued in legal
literature,® previous structure of Article 556(4) and Article 563 CCC created a risk
of a situation where the shareholders of the company being converted have already
adopted the resolution to convert but failed to simultaneously (or subsequently)
conclude the articles of association or sign the statutes of the converted company.
Such a situation could have led to a number of highly problematic consequences.

Given the foregoing, the abolishment of Article 556(4) CCC while
simultaneously adding to CCC a rule that the adoption of a resolution to convert
replaces the conclusion of the articles of association or the signing of the statutes of
the converted company should be viewed as a positive development. It removes the
abovementioned risk, which should be applauded, even though the likelihood of that
risk materializing itself was not particularly high.’

7 Sejm print No 3236 of 12.02.2019 r. (https://www.sejm.gov.pl/sejm8.nsf/druk.xsp?nr=3236 —
accessed on 15/08/2023), p. 80-81.
8 RODZYNKIEWICZ, M. In OPALSKI, A. (ed.), Kodeks spotek handlowych. Komentarz, Tom IV.
Warszawa: Wydawnictwo C.H. Beck, 2016, p. 682-683, Nb 4-5.
Some scholars claimed that the risk was in fact pretty minimal as in practice the articles of
association of the converted company were signed immediately upon the adoption of the resolution
to convert anyway — see NAPIERALSKA, M. In MARIANSKI, M. (ed.) Polgczenia, podzialy i
przeksztatcenia spotek prawa handlowego. Zagadnienia prawne i podatkowe. Komentarz
praktyczny. Warszawa: Wydawnictwo C.H. Beck, 2023, p. 392.
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Irrespectively of the foregoing, the new regulation gives rise to some new doubts
on its own. They arise primarily from the fact that the construction applied by the
legislator in Article 563(2) CCC (the adoption of the resolution “replaces” the
conclusion of the articles of association) is atypical. As few as only four other
provisions in the entire CCC! provide that a certain activity replaces some other
activity. The question that merits particular attention is how the private limited
liability company (spoika z 0.0.) should be represented when adopting the resolution
to convert if such a company is one of the partners in a partnership being converted
while one of the other partners is a member of that private limited liability company’s
management board.

3. REPRESENTATION OF A PRIVATE LIMITED LIABILITY COMPANY
IN AGREEMENTS WITH ITS MANAGEMENT BOARD MEMBERS
3.1. General provisions

As far as agreements made by private limited liability companies with their
management board members are concerned, the key rule is laid down in Article 210
CCC. Pursuant to this provision (Article 210(1) specifically), in an agreement or a
dispute between a private limited liability company and a member of its management
board, the company is represented by its supervisory board or an attorney appointed
by a shareholders meeting’s resolution. One exception from this rule is laid down in
Article 210(2) CCC, pursuant to which in an extraordinary situation where a given
(sole) member of the management board of a private limited liability company is
also the sole shareholder of that company,'! a legal activity between them and the
company requires the form of a notary deed.

The purpose of Article 210(1) CCC is to prevent a conflict of interest in dealings
between a private limited liability company (and its “economic owners”) and the
members of its management board. The legislator (aptly) assumes that only the
representation of a company by separate entities (supervisory board or an attorney
appointed by a resolution of the shareholders meeting) ensures security for the
company itself and duly safeguards its interests.'?

Article 210 CCC is one of the most commented upon articles in the Code. It has
also “accrued” extensive case law. The analyses have focused in particular on the
specific activities it pertains to, its applicability, legal nature and the admissible
temporal and object-related scope of the power of attorney awarded on the basis of
Article 210(1) CCC, the form in which such power of attorney should be released,
the existence of management board’s member’s right to be appointed as an attorney

10 Article 40(2) sentence 2, Article 300'2 sentence 1, Article 446(1) sentence 1 and Article 455(3)

CCC.

The same applies also whenever all shares in a given company are owned by that shareholder and

the company itself (the company holds its own shares).

12" For more on the purpose of the rule laid down in Article 210 CCC see OPALSKI, A. In OPALSK]I,
A. (ed.), Kodeks spotek handlowych. Komentarz, Tom IIA. Warszawa: Wydawnictwo C.H. Beck,
2018, p. 1127.
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and the effects of breach of Article 210 CCC (i.e. the so-called defective
representation of the company).'?

Importantly, however, there have been no in-depth studies on Article 210 CCC
in the context of Articles 562 and 563(2) CCC which do not concern an agreement
between a company and its management board member but rather the adoption of a
resolution in lieu of an agreement.

3.2. Similar cases

To convert a limited partnership whose partners are a private limited liability
company and a member of the latter’s management board,'* these very persons
(entities) must adopt the resolution to convert. In such a case, we are faced with a
question whether these persons may appear to execute a notary deed in person or is
the involvement of any third parties (supervisory board members or attorneys)
required? At its core, the question is whether the management board member may
play a double role in a deed — as a representative of a private limited liability
company and acting on their own and to their own benefit.

The question is not a negligible one, as it is directly linked to yet another one, i.e.
the validity and effectiveness of resolutions adopted in breach of correct
representation rules. It is important to emphasize that the opinion prevailing both in
legal literature and case law considers activities made in breach of Article 210 CCC
invalid (or at least affected by suspended ineffectiveness). !

When searching for an answer to the question of correct representation of a
private limited liability company in a process of adopting a resolution to convert, it
is advisable to analyse the jurisprudence in similar cases. The case that stands out is
the resolution of the Supreme Court of 07/09/2018, III CZP 42/18. It was issued on
the basis of the following facts: partners in a limited partnership — a private limited
liability company and a member of its management board — adopted a resolution to
amend the articles of association of the (limited) partnership. The private limited
liability company was represented by an attorney appointed by a resolution of the
shareholders meeting (under Article 210(1) CCC). The District Court in £.6dz, which
ruled on the case as the first instance court, declared the application of Article 210(1)
CCC in breach of law, making the resolution amending the articles of association
invalid. The Regional Court that examined an appeal against this judgement,
expressed some doubts and thus requested the Supreme Court to issue a preliminary

13 LESNIAK, M., Wybrane uwagi o koniecznosci stosowania art. 210 §1 Kodeksu spétek handlowych

do zawarcia oraz zmiany umowy spotki komandytowej miedzy spotkq z ograniczong
odpowiedzialnoscig a cztonkiem zarzqdu tej spotki. In BYCZKO, S., KAPPES, A., KUCHARSKI,
B., PROMINSKA, U. (eds.) Non omne quod licet honestum est. Studia z prawa cywilnego i
handlowego w 50-lecie pracy naukowej Profesora Wojciecha Jana Katnera. 1L.6dz-Warszawa:
Wolters Kluwer, 2022, p. 454-455.

Obviously, there may be more partners in the partnership than just the two mentioned above.

See e.g. an extensive analysis containing a discussion of case law and scholarship by OPALSKI,
A. In OPALSKI, A. (ed.), Kodeks spotek handlowych. Komentarz, Tom IIA. Warszawa:
Wydawnictwo C.H. Beck, 2018, p. 1160-1162, Nb 45-48; see also NOWACKI, A., Spétka z
ograniczonqg odpowiedzialnosciq. Komentarz, Tom [ (commentary on Articles 151-226).
Warszawa: Wydawnictwo C.H. Beck, 2018, p. 1272, Nb 20.
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ruling. The Supreme Court, in turn, ruled that the application of Article 210(1) CCC
in the case in question was in fact correct.

In reasons to this highly relevant resolution, the Supreme Court referred to two
important issues, namely: (1) the way in which partners in a partnership should
express their consent required by Article 9 CCC to amend the articles of association
(by way of a resolution or the “amendment to articles”) and (2) how the private
limited liability company should be represented if one of the partners in the
partnership, apart from such company, is a member of the management board of that
Very same company.

As regards the first issue, the doubts stem from the fact that while Article 9 CCC
provides that the amendment to the articles of association of a partnership requires
consent of all partners unless the articles themselves provide otherwise, it fails to
specify how such consent should be expressed. In practice, consent to amend the
articles of association is given either by way of separate declarations of intent issued
by partners, which together make up the “amendment to articles”, or in the form of
resolutions adopted at the partners’ meetings. The Supreme Court approved both
practices, making both of them acceptable (which obviously should be viewed as a
positive development).

At the same time, the Supreme Court also referred to the necessity (and
admissibility) of applying Article 210 CCC in the process of granting consent to
amend the articles of association. The Supreme Court found that, irrespectively of
whether the consent for the amendment to the articles of association of a partnership
is given by way of an “amendment to articles” or a partners’ resolution, whenever
partners of a partnership include a private limited liability company and a member
of its management board, the private limited liability company should be represented
in the way referred to in Article 210 CCC. The Supreme Court (correctly) assumed
that the concept used by the legislator in Article 210(1) CCC (“in an agreement
between the company and its management board member”) should be construed
broadly and extends to any and all legal activities related to a specific agreement, as
well as any and all acts of knowledge related contentwise to that agreement (the
conclusion of the agreement, its amendment, rescission from or termination of the
agreement by the company, management board member or another party,
termination of the agreement at mutual consent of the parties, rescission of a
declaration of intent made while misled, conclusion of a settlement agreement etc.).
The Supreme Court highlighted the purpose of Article 210(1) CCC, which is to
protect the interests of the private limited liability company and, indirectly, its
shareholders and creditors, in the event of a conflict of interest that may surface when
a board member enters into an agreement “with themselves”, i.e. the same persons
acts on both sides of a transaction. The Court further noted that, since the legislator
found it necessary to apply a special protective regime with regard to the
representation of a private limited liability company when concluding the original
articles of association of a limited partnership, the very same regime should be also
applicable to the amendment of the articles of association of a partnership with a
similar ownership structure. One should agree with all the foregoing arguments. The
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abovementioned Supreme Court resolution was also positively received by legal
scholars.!

Previously, the Regional Court in Warsaw in its decision of 07/06/2018, XXIII
Ga 566/18, expressed an analogous view and the same case law line may be also
observed in a number of other judgements issued afterwards.!”

At this point one should note in particular one decision concerning a conversion-
related case specifically. In its decision of 17/10/2018, XIII Ga 299/18, the Regional
Court in L6dZ found that “if a management board of a private limited liability
company and that company itself are partners in a limited partnership being
converted, Article 210(1) CCC applies to the conclusion of the articles of association
of the company converted in the conversion process in line with Article 556(4).
Although the decision was issued before the amendment to CCC — which came into
force on 01/03/2020 — became effective (i.e. before Article 556(4) was repealed),
and thus referred not so much to the adoption of the resolution to convert, but to the
conclusion of the articles of association in the conversion process,' it may be of
relevance also today, in the evaluation of resolutions that replace the articles of
association.

3.3. A special case under Article 562 and 563(2) CCC

Moving on to the currently effective laws on conversion, one should note that the
interpretation of Articles 562 and 563 CCC is currently even more difficult than
before 01/03/2022. We must bear in mind that, pursuant to Article 562(1) CCC, a
conversion requires a resolution adopted by — in the case of a conversion of a
partnership — partners, while in the case of a company — by the shareholders meeting
or the general meeting of the company being converted. The resolution should be
included in the minutes drafted by a notary (Article 562(2) CCC). The minimum
content of the resolution to convert is laid down in Article 563(1) CCC which

16 See e.g. KUNIEWICZ, Z., Zmiana umowy spotki komandytowej a zakaz zawierania uméw “z

samym sobq” przez czlonka zarzqdu spotki z ograniczong odpowiedzialnoscig. In Przeglad Prawa

i Administracji, 2020, vol. 121, p. 140; see also RYSZKOWSKI, K., Reprezentacja wspolnikow

przy zmianie umowy spotki z o.0. spotki komandytowej, w ktorej komandytariuszem jest cztonek

zarzqdu tej spotki z o0.0. — glosa do uchwaly Sqdu Najwyzszego z 7.09.2018 r., 11l CZP 42/18. In

Glosa — Prawo Gospodarcze w Orzeczeniach i Komentarzach, 2020, no. 4, p. 91-97 and the

literature quoted in footnote 4 therein, as well as RYSZKOWSKI, K., Forma zgody

komplementariusza na zmiang umowy spotki komandytowej o specyficznej konstrukcji
podmiotowej. In LESNIAK, M., SKORY, M., SOLTYS, B. (eds.) Kodeks spétek handlowych pod

20 latach obowigzywania. Warszawa: Wolters Kluwer, 2022, p. 216.

See the examples of judgements referred to in RYSZKOWSKI, K., Reprezentacja wspolnikow przy

zmianie umowy spotki z o.o. spotki komandytowej, w ktorej komandytariuszem jest cztonek zarzqdu

tej spotki z o.0. — glosa do uchwaly Sqdu Najwyzszego z 7.09.2018 r., III CZP 42/18. In Glosa —

Prawo Gospodarcze w Orzeczeniach i Komentarzach, 2020, no. 4, p. 96.

18 Cf. NAPIERALSKA, M. In MARIANSKI, M. (ed.) Polgczenia, podzialy i przeksztatcenia spotek
prawa handlowego. Zagadnienia prawne i podatkowe. Komentarz praktyczny. Warszawa:
Wydawnictwo C.H. Beck, 2023, p. 406, which emphasizes that in the previous legal context the
very adoption of a conversion resolution did not require the application of Article 210(1) and this
requirement applied only to the conclusion of the agreement or the signing of the statutes of the
converted company.
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provides, among other things, that it should contain consent to the wording of the
articles of association or the statutes of the converted company.'® Pursuant to Article
563(2) CCC, “the adoption of a resolution to convert replaces the conclusion of the
articles of association of the converted company or the formation of the converted
joint-stock company and the appointment of the members of the converted
company’s corporate authorities”.

Since Article 556(4) CCC has been repealed, no articles of association or statutes
are currently separately adopted in the conversion process. It is only the resolution
to convert that is adopted, and it replaces the signing of the articles of association or
the statutes of the new company. Nevertheless, one should assume that Article 210
CCC would be applicable also to this case, provided that the adoption of the
resolution to convert involves — in the capacity of partners of the partnership being
converted — a private limited liability company and a member of its management
board. Undoubtedly, the adoption of the resolution to convert by these entities leads
to them forming a new type of a commercial law company. In consequence, the
produced effect is the same for which the courts previously required the
representation rules laid down in Article 210 CCC to be applied. It is not to be
disregarded, however, that currently no “conclusion” of new articles of association
or no “signing” of new statutes of the converted company takes place, but their
wording is merely approved in the resolution to convert. The representation under
Article 210 CCC is thus required not when concluding the articles of association or
signing the statutes of the converted company (as such an activity is not currently
performed anyway), but when adopting the resolution to convert itself. What is more,
one should mention that it is a widespread practice among notaries to include the
content of the articles of associations or the statutes of the converted companies in
the notary deeds containing the resolution to convert.?’

All the arguments raised in the abovementioned case law remain relevant in
reference to the conversion procedures. We must bear in mind that whenever the
resolution to convert is adopted by a specific private limited liability company and a
member of its management board acting in the capacity of the partnership’s partners,
then, as a rule, there is a risk of infringing that company’s interests (and the interests
of'its shareholders or creditors). The specific content of the articles of association or
statutes of the converted company is determined in the conversion process and, if the
shareholders of the converted company include — aside from a specific private
limited liability company — its management board member as well, the latter could
be tempted to draft the articles or the statutes in a way beneficial to themselves and,
at the same time, less beneficial to the private limited liability company that they
represent (this may pertain, for instance, to the detailed rules applicable to decision-
making in the converted company, profit distribution and the possibility to draw
interim dividend during the financial year, the rules regarding settlements with an

19 In accordance with the draft amendment currently undergoing the legislative process, soon “an

approval of the conversion plan, as well as the proposed wording of the articles of association or
statutes of the converted company” will be required.

20 DASZCZUK, P. Lgczenie, podzial i przeksztatcenie spotek. In WIECZOREK, M., WRZECIONEK
R., Spotki kapitatowe. Czynnosci notarialne. Klauzule w aktach notarialnych. Wzory aktow
notarialnych. Warszawa: Wydawnictwo C.H. Beck, 2023, p. 842-843 and 849.
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exiting shareholder, the possibility of heir succession following a shareholder’s
death etc.).?!

Going back to the resolution of the Supreme Court of 07/09/2018, II1 CZP 42/18,
we should also note that the Court assumed that the representation requirements as
mandated by Article 210 CCC may apply not only to the conclusion of agreements,
but also to the adoption of resolutions that amend them. In the situation under
analysis, we are dealing with a very similar case (the adoption of a resolution
“replacing” an agreement) and as such there are no grounds to interpret the slightly
different structure of Article 563(2) CCC to draw different conclusions than the ones
identified by the Supreme Court. Anyway, it should be emphasized that the concept
of a resolution “replacing” an agreement does in fact correspond to the wording
included in Article 210(1) CCC, i.e. “in agreements”.

Given the foregoing, one should conclude that also in the current legal status,
whenever the relationship referred to in Article 210 CCC occurs between the partners
of a partnership being converted, the representation rules laid down in that article
should be applied. Typically the company will need to be represented by its
supervisory board or an attorney appointed by a resolution of the shareholders
meeting (Article 210(1) CCC). This will not be necessary only exceptionally, in the
case referred to in Article 210(2) in conjunction with Article 173(1) CCC, i.e. when
the partners or shareholders of the partnership of company being converted that
adopt the resolution to convert are a single-member private limited liability company
(or, potentially, such a company is additionally holding its own shares) and a natural
person who is also the sole shareholder of that company and the sole member of its
management board. In such a case, the legislator does not require any specific rules
of representation referred to in Article 210(1) CCC to be kept, but merely assumes
that the activity must be performed in the form of a notary deed.?

Going back to the issue of representation under Article 210(1) CCC, it must be
additionally emphasized that the abovementioned conclusion that a private limited
liability company must be represented by its supervisory board or an attorney
appointed by a resolution of the shareholders’ meeting in a situation where a member
of that company’s management board is also one of the partners/shareholders in the
partnership or the company being converted remains valid also when such
partnership or company have more than these two partners or shareholders.
Declarations made on behalf of a private limited liability company by the
supervisory board or by an attorney appointed by a shareholders resolution remain
effective also with regard to other partners or shareholders of the partnership or
company being converted, even if they do not have the status of management board

2l Cf. NAPIERALSKA, M. In MARIANSKI, M. (ed.) Polgczenia, podzialy i przeksztatcenia spotek
prawa handlowego. Zagadnienia prawne i podatkowe. Komentarz praktyczny. Warszawa:
Wydawnictwo C.H. Beck, 2023, p. 393.

In fact, this exceptional case is not as controversial in practice as the cases to which Article 210(1)
CCC applies, as the conversion requires a notary deed in every case anyway — as prescribed by
Article 562(2) CCC which provides that a resolution to convert must be included in the minutes
drafted by a notary. Such minutes, in turn, in compliance with Article 104(4) of the Notary Law,
are drafted in the form of a notary deed. See also WRZECIONEK, R., Postepowanie notarialne w
kodeksie spotek handlowych. Warszawa: Wolters Kluwer, 2023, p. 197-198.
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members of the company represented in compliance with Article 210(1) CCC. What
we are dealing with is a single declaration of intent of a specific person (company),
simply delivered to a broader group of addressees than a single member of the
management board of that company (the company does not submit a declaration of
intent to each of the remaining parties to the articles of association separately).?*

Obviously, it is possible that in certain situations persons conflicted with each
other may attempt to question the effectiveness of representation in the process of
adopting resolutions to convert, and thus undermine the validity of conversions. In
particularly contentious matters, potential risks inherent to such situations may be
minimized in practice by awarding double powers of attorney to the representatives
of the private limited liability company — one awarded by the shareholders meeting
and the other awarded by the company’s management board. Also in other cases
where there are doubts as to the admissibility (and the need to apply Article 210
CCC), we have been observing a practice of issuing such double powers of
attorney.?* While difficult to accept from the theoretical standpoint, for practical
reasons, given the need to ensure certainty of legal transactions (including the
effectiveness of corporate conversions), it is fully understandable.

The interpretation proposed in this paper is consistent with the existing practice
applicable to other transformation processes involving partnerships as well, in
particular mergers between companies (as the acquiring company) and partnerships
(as the target).” If the partners of a partnership (for instance, a limited partnership)
include a limited private liability company as well as a member of the latter’s
management board, in practice notaries expect (and the courts subsequently approve)
the private limited liability company to be represented in the process of adoption of
the merger resolution by its supervisory board or by an attorney appointed by a
resolution of the shareholders meeting rather than by the management board. One
should approve of this approach despite the fact that the provisions on mergers lack
the requirement to have the articles of the acquiring company (or the newly formed
company) “signed” by the shareholders of the merging companies. Article 522(5)
CCC merely refers to the merger resolutions granting approval for the proposed
amendments to the articles of association or the statutes of the acquiring company
(or the articles of association or the statutes of the newly formed one). On top of this,
corporate mergers are even more specific than conversions, especially when it comes
to the merger resolution adopted in the target company or the company merging by
the formation of a new company. Importantly, however, the shareholders of the
target company or the company merging by the formation of a new company that
adopt a resolution approving the proposed changes to the articles of association or
the statutes of the acquiring company or the newly formed company (in line with
Article 506(4) or Article 522(2) CCC) express themselves as to the content of the
articles of association or statutes of the company that they are not necessarily

3 NOWACKI, A., Spétka z ograniczong odpowiedzialnoscig. Komentarz, Tom I (commentary on

Articles 151-226). Warszawa: Wydawnictwo C.H. Beck, 2018, p. 1270, Nb 17.

Cf. BERAK, L., GIL, M., Zasady reprezentacji spotki z o.o. jako komplementariusza spotki
komandytowej przy zmianie umowy tej spotki, ius.focus May 2019, p. 2.

The same applies also to mergers by way of forming a new company.
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participating in at the time of adoption of the merger resolution. Nevertheless, we
should conclude that the representation prescribed in Article 210 CCC is required
also in this case (when the relationship discussed in this paper occurs between the
shareholders), as at that moment the shareholders determine the content of the
articles of association of the company that at least one of them?® will participate in
(and the situation resembles the one when the future shareholders are in the process
of forming a company, but the representation under Article 210 CCC is required
anyway). One should add, though, that de lege lata there should be no doubts
whatsoever that Article 210 CCC is applicable to the agreements of subject-forming
nature (despite voices undermining this view raised in the past).?’

CONCLUSION

The analysis presented in the paper highlights the importance of the issue of the
correct representation in the process of company conversions involving private
limited liability companies and the members of their management boards. Currently
effective laws, which provide that a conversion requires a resolution to convert
“replacing” the future articles of association or statutes of the converted company,
do not contain a precise regulation clarifying whether the representation rules under
Article 210 CCC should (or should not) be applied to the adoption of that resolution.
Nevertheless, in view of the similarities between such a resolution and other
resolutions — expressing consent for the amendment of the articles of association of
a partnership in compliance with Article 9 CCC, in view of increasingly consolidated
and consistent case law, one should conclude that the rules of representation under
Article 210 CCC (provided that the facts described in that provision occur) should
be complied with also in the discussed situations.

This conclusion solidifies the prevailing — it would seem — practice widespread
among attorneys and notaries, and would be consisted with the currently — seemingly
— prevailing practice of registry courts.?®

26 Except for the private limited liability company itself, since this company cannot obtain its own

shares as a result of a merger (cannot become its own shareholder).

For more on this issue see LESNIAK, M., Wybrane uwagi o koniecznosci stosowania art. 210 §1

Kodeksu spotek handlowych do zawarcia oraz zmiany umowy spotki komandytowej migdzy spotkg

z ograniczong odpowiedzialnoscig a czlonkiem zarzqdu tej spotki. In BYCZKO, S., KAPPES, A.,

KUCHARSKI, B., PROMINSKA, U. (eds.) Non omne quod licet honestum est. Studia z prawa

cywilnego i handlowego w 50-lecie pracy naukowej Profesora Wojciecha Jana Katnera. L.6dz-

Warszawa: Wolters Kluwer, 2022, p. 456-459.

28 Cf. NAPIERALSKA, M. In MARIANSKI, M. (ed.) Polgczenia, podzialy i przeksztatcenia spoltek
prawa handlowego. Zagadnienia prawne i podatkowe. Komentarz praktyczny. Warszawa:
Wydawnictwo C.H. Beck, 2023, p. 406.
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Digitalisation and reliefs to the rescue (of entrepreneurs)? On recent
EC’s proposals which could boost competitiveness and resilience of
SMEs in the EU??

Abstract

Digitalisation (of different dimensions of economic activities) and a plethora of
various reliefs to entrepreneurs were hailed as examples of solutions that might help
economies and businesses to overcome the Covid-19 pandemic. The article aims at
describing recent legislative proposals of the European Commission concerning the
above-mentioned area. It demonstrates that some instances of the above-mentioned
phenomena may not only be lasting legacies of the pandemic, but they also may
actually prove very effective in the post-pandemic world for the businesses,
especially small and medium-sized enterprises (‘SMEs’) and in particular to those,
acting in a cross-border manner.

Keywords: digitalisation, reliefs, social security coordination, European Union

JEL Classification: K 29, K31, K33, K37, K39
INTRODUCTION

Small and medium-sized enterprises are central to Europe’s economic and social
fabric. The 24 million European SMEs represent 99% of all businesses in the EU,
provide two-thirds of jobs in the private sector in the EU?® and are deeply embedded
in local communities. They account for more than half of value added in the EU’s
non-financial business sector and are Europe’s breeding ground for innovation* and
are indispensable for the internal market of the EU®. One of the sectors experiencing
constant growth are services®, especially those carried out by SMEs in a cross-border
manner.

I Marcin Kielbasa, Ph.D., ORCID: 0000-0002-4986-2328.

2 The publication was co-financed from the subsidy granted to the Cracow University of Economics
- Project nr 088/EPG/2022/POT [POTENCJAL Programme].

3 SME Performance Review 2023, https:/single-market-economy.ec.europa.eu/smes/sme-
strategy/sme-performance-review_en

4 Productivity in SMEs and large firms, OECD, 2021, https://www.oecd-ilibrary.org/sites/54337c24-
en/index.html?itemld=/content/component/54337c24-en.

3 Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, SME Relief Package,
12.09.2023, COM(2023) 535 final (hereinafter referred to as ‘Communication from the
Commission — SME Relief Package’).

¢  BARNARD C., The Substantive Law of the EU. The Four Freedoms, OUP, Oxford 2013, p. 365 et

seq.
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The pandemic of COVID-197 significantly affected this very environment. To
mitigate the negative effects of the pandemic, a number of exceptional regulations
were adopted across the world, and also in the European Union. SMEs and
indispensable help to them to survive the hardships of the pandemic have been a
central concern in this regard, even more so since the launch of the 2020 SME
Strategy®. Pursuant to the ongoing multiannual financial framework (2021-2027) and
under the NextGenerationEU®, the Commission expects more than 200 billion euro
to be made available to SMEs under its various funding programmes. In a period of
successive crises, the sustained recovery and resilience of SMEs have been a key
priority. The Recovery and Resilience Facility (RRF)!° provides up to 45 billion euro
of support to SMEs, in addition to a total of 65 billion euro under Cohesion policy
funds. SMEs were also the primary beneficiaries of the European instrument for
temporary Support to mitigate Unemployment Risks in an Emergency (SURE),
designed to protect jobs and incomes affected by the pandemic!'.

In my article, I shall analyse those latest Commission’s initiatives concerning the
digitalization as well as relief mechanisms, which can provide a major benefit to
SMEs, especially those whose activity has a cross-border dimension.

1. ‘IN A POST-COVID WORLD, THE FUTURE IS DIGITAL’

There can be no doubt whatsoever that the COVID-19 pandemic proved to be a
public health, socioeconomic, political, and human rights crisis that has resulted in
millions of cases and the death of millions of people so far and has severely impacted
national economies worldwide'?. Indeed, just by way of an example - between Q2
2019 and Q2 2020, EU employment declined by 2.4%, average weekly hours worked
of those who attended work reduced by nearly one hour, while the share of workers
employed but not working more than doubled to 17%'. Fortunately, the decline
tapered off subsequently. Five million fewer jobs in Q2 2020 in the EU than a year
earlier has reduced to over three million jobs by the fourth quarter of 2020. The most
severe declines in working hours and headcount employment were recorded in non-

Severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2).

Cf. Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, An SME Strategy for a
sustainable and digital Europe, COM (2020) 103 final.

® Cf. COM (2021) 250 final.

https://ec.europa.eu/economy _finance/recovery-and-resilience-scoreboard/smart.html.
Communication from the Commission — SME Relief Package, p. 1.

International Organisation of Migration IOM. Cross-Border Human Mobility Amid and after
Covid-19 Policy Paper, July 2020, see:
https://www.iom.int/sites/default/files/defaul/pp_crossborder human_mobility amid

and_after covid-19 policy.pdf For more, see also: KIELBASA, M., Remote work provisions

in Poland as a means of intervention in business of posting of workers — amendments that make
everyone happy? [in: LAW — COMMERCE — ECONOMY XI. Collection of scientific works,
Kosice 2022, p. 137 et seq.

13 Cf. WEBER, T., Hurley, J., Adascalitei, D., EUROFOUND_COVID-19 Implications for
employment and working life, 2021 retrievable at:
https://www.eurofound.europa.eu/sites/default/files/ef publication/field ef document/ef20050en.
pdf
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teleworkable occupations such as services and sales jobs, elementary occupations
and blue-collar occupations. Teleworkable white-collar occupational categories,
with the exception of the managers category, were less affected by such declines'®.
This difference between the two above categories heralded a new phenomenon.
Indeed, in just a few months’ time, the COVID-19 pandemic has brought about years
of change in the way companies in all sectors and regions do business Pursuant to
discoveries of the McKinsey Global Survey of executives, their companies have
accelerated the digitization of their customer and supply-chain interactions and of
their internal operations by three to four years (!); also the share of digital or digitally
enabled products in portfolios of such has accelerated by so much as seven years
()", It is therefore no wonder that some experts stated that ‘in a post-COVID world,
the future is digital’'®.

The European Union followed suit — indeed, the European Commission has
increasingly been introducing digitalisation policies in the European Union pursuant
to its digital strategy. In the words of the Commission — digital technology is
changing people’s lives. Therefore, the EU’s digital strategy aims to make this
transformation work for people and businesses!’. Naturally, the COVID-19
pandemic added another dimension to this transformation — the transition to a digital
formula of activities may simply have meant “to be or not to be” for a particular
entrepreneur. This was particularly true for small and medium-sized enterprises.

When assessing various dimensions of those policies, one may come to the
conclusion that at least one of them has been neglected or perhaps just overlooked
or not sufficiently developed so far. What I intend here is digitalisation concerning
cross-border activities in the internal market of the European Union'8. Its importance
can be seen by merely looking at the following figures: in 2021, around 16 million
EU/EFTA citizens lived in another EU or EFTA country and nearly 100 million

14 Cf. Eurofound and European Commission Joint Research Centre (2021), What just happened?

COVID-19 lockdowns and change in the labour market, Publications Office of the European Union,
Luxembourg, p. 1 et seq. See also: KIELBASA, M., SZARANIEC, M., MEDRALA, M., BENIO,
M., Posting of workers from and to Poland. Facts and Figures. 2022, Leuven: POSTING.STAT
project VS/2020/0499, p. 117 et seq.

McKinsey&Company, How COVID-19 has pushed companies over the technology tipping point—
and transformed business forever, retrievable at: https://www.mckinsey.com/capabilities/strategy-
and-corporate-finance/our-insights/how-covid-19-has-pushed-companies-over-the-technology-
tipping-point-and-transformed-business-forever

16 Cf. STUSANI, D., In a post-COVID world, the future is digital, https://www.gihub.org/articles/in-
a-post-covid-world-the-future-is-digital/

A Europe fit for the digital age. Empowering people with a new generation of technologies,
https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/europe-fit-digital-age en
For the overview of the European Union’s initiatives concerning the digitalization see e.g. EU
Digital Strategy, https://eufordigital.eu/discover-eu/eu-digital-strategy/#:~:text=This%20policy%
20programme%20is%20guided,prosper%20from%20the%20digital%20potential.

I this article, given the space constraints, I’'m leaving aside the issues concerning cross-border
remote work (telework); for more on this topic, see e.g.: KIELBASA, M., Remote work provisions
in Poland as a means of intervention in business of posting of workers - amendments that make
everyone happy? [in:] Law Commerce Economy XI., Collection of scientific works, Kosice 2022;
p. 136-147; KIELBASA M., Transgraniczne aspekty zdalnego $wiadczenia pracy published [in:]
Praca zdalna w polskim systemie prawnym , ed. by MEDRALA, M. Wolters Kluwer Poland,
Warszawa 2021; p. 212 et seq.

175



tourism trips were made to another EU Member State. However, in this regard the
European Commission has recently come up with important initiatives concerning
digitalisation in the Union’s social security coordination'®. On 6 September 2023,
the Commission, in a dedicated Communication on digitalisation in social security
coordination?® proposed concrete steps to further digitalise the coordination of social
security systems in Europe. The Communication lays out actions to make access to
social security services quicker and simpler across borders by making full use of
digital tools, reducing administrative burden for citizens and business. This,
according to the Commission is to improve the exchanges of information between
national social security institutions and speed up the recognition and granting of
eligible benefits across borders. The Commission felt obliged to underline that
despite previous initiatives to improve the cross-border flow of social security
information, national institutions, healthcare providers and labour inspectorates still
face difficulties accessing and sharing data, due to insufficient interoperability
between national systems, while also emphasising the need to avoid unnecessary
costs of issuing and verifying entitlements documents?!.

The European Parliament??, Member States, social security institutions and social
partners have also called for EU and national action to further simplify procedures
for people and businesses, reduce administrative obstacles and move towards more
interoperable, interconnected and automated social security systems. This was one
of the main takeaways of a high-level Conference on “Digitalisation in social
security coordination (ESSPASS) and labour cards”, held on 1 March 2023, together
with the request for greater clarity on the various EU initiatives and how they
complement each other. To respond to these calls and address the challenges faced
by citizens and businesses, the Commission’s Communication on digitalisation in
social security coordination presents an overview of the existing initiatives and
proposes further measures to be taken in the short and medium term. The
Commission emphasised that further digitalisation of this area can reduce
administrative hurdles and costs for mobile citizens as well as businesses operating
abroad, including SMEs, through improved digital experiences when interacting
with public bodies for social security purposes, improve the exchange of information
and cooperation between institutions, via better interoperability, automation and data

For more on the coordination of social security in the European Union see e.g. JORENS, Y., Cross-
border EU Employment and its Enforcement. An Analysis of the Labour and Social Security Law
Aspects and a Quest for Solutions, Springer 2022, p. 227 et seq.; 50 Years of European Social
Security Coordination, edited by CORNELISSEN, R., European Journal of Social Security 2009,
Vol. 11, Issue 1-2.

Cf. Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions on digitalisation in social
security coordination: facilitating free movement in the Single Market, COM(2023) 501 final
(hereinafter ‘Communication on digitalisation in social security coordination’ / ‘Communication
on digitalisation’.

Cf. European Commission, Towards a more digital social security coordination: Commission
proposes steps to make it easier for Europeans to live, work and travel abroad — press release, 6
September 2023, retrievable at: https://ec.europa.eu/commission/presscorner/detail/en/ip 23 4263
22 TIn its Resolutions: P9 _TA(2020)0371; P9_TA(2020)0284;P9 TA(2021)0007; P9 _TA(2021)0249;
P9 TA(2020)0176; P9_TA(2021)0473 ; P9_TA(2023)0203.
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sharing, as well as reduce the risk of errors and social security fraud, including that
related to falsification of documents, thus reinforcing the protection of people
(including e.g. posted workers and third-country national — both posted and going
abroad as migrant workers) and fair labour mobility?.

When it comes to the key measures proposed to carry out such plans, the

Commission called on Member States in various areas of activity, inter alia to:

- accelerate the national implementation of the Electronic Exchange of
Social Security Information (EESSI*) so that it is fully operational by the
end of 2024 across Europe?;

- fully engage in the European Social Security Pass (ESSPASS?) pilot
activities, which explore how to simplify the issuance and verification of
citizens' social security entitlements across borders;

- deliver more social security coordination procedures fully online (to make
it even easier for people to move and work abroad). To that end, according
to the Commission, the Member States can build on the Single Digital
Gateway Regulation, which foresees a fully online delivery of some
important administrative procedures to citizens and businesses by 12
December 2023 at the latest.

- work towards introducing EU Digital Identity (EUDI) wallets, which will
allow EU citizens to carry digital versions of entitlement documents, such
as the European Health Insurance Card (EHIC), making it easier for social
security institutions, labour inspectorates and healthcare providers to
instantly verify these documents?’. It will also go a long way towards
making activities of entrepreneurs, including especially small and medium
enterprises (SMEs) a lot easier and less costly — which provide obvious
benefits for the consumers, too.

I shall focus especially on the two first of the above-mentioned initiatives. When

examining the above goals in more detail, firstly, one needs to recall that as required
by the Union’s provisions concerning on social security coordination®, the
Electronic Exchange of Social Security Information (EESSI) system is built to
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See ‘Communication on digitalisation in social security coordination’, p. 3.

For more information see e.g.: Electronic Exchange of Social Security Information (EESSI),
retrievable at: https://ec.europa.eu/social/main.jsp?catld=1544&langld=en; WENANDER, H., A
Network of Social Security Bodies — European Administrative Cooperation under Regulation (EC)
No 883/2004, Review of European Administrative Law, Volume 6, Number 1, June 2013, pp. 39-
71(33).

EESSI digitalises the exchanges among national social security institutions, to move away from
paper-based, time-consuming and cumbersome procedures European Commission, Towards a more
digital social security coordination, op. cit.

See e.g. CARRASCOSA BERMEJO, D., MOLINA MILLAN, J., The binding nature of posting
PDAI1 issued under EU social security Coordination Regulations and the possible role of national
courts, ERA Forum (2023) 24:69-103, p. 99.

EUROPEAN COMMISSION, Towards a more digital social security coordination, op. cit.

Cf. Art. 78-79 of the Basic Regulation 883/2004 and Art. 4 and 95 of the Implementing Regulation
987/2009.
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ensure rapid and secure exchanges of information between social security
institutions across Europe, replacing paper-based communication. The very project
started in 2008 and since its launch in 2019%°, EESSI has been enabling a faster, more
efficient and more accurate handling of cases in the social security areas and
branches covered by EU coordination rules (such as e.g. determination of the
applicable legislation, sickness, accidents at work etc.). The aim thereof is to
facilitate the protection of social security rights across borders by allowing quicker
handling of cases, calculation and payment of benefits (e.g. pension rights for people
who have worked in several countries; family and unemployment benefits and
other)*®. The very system was built to standardise the information exchange and
improve the efficiency of social security processes and administrative cooperation
between countries and their social security institutions. The completion of the full
roll-out of the EESSI system has been declared ‘a priority’, it is now operational in
all 32 participating countries’! and already streamlining the handling of cases, This
concerns in particular the reimbursement of healthcare costs between countries. Until
these final steps are taken, alternative ways of communication need to be used
outside the system for the processes in question®?.

However, the Commission emphasized that while improving the electronic
exchange of social security information between institutions is of paramount
importance, it is only the first step. Digitalisation should benefit everyone, in
particular citizens and businesses, to further facilitate the exercise of their rights in
the single market of the EU by streamlining procedures and reducing administrative
burden. To that end, the European Pillar of Social Rights Action Plan** announced
the launch of the European Social Security Pass (ESSPASS) pilot project, to explore
a digital solution for verifying people’s social security entitlement documents in
other EU countries (i.e. portable documents). This should make it easier for people
to exercise their social security rights when travelling, moving, and working in
another Member State, while reducing the risk of fraud and error. It should also
simplify procedures for companies, for instance, when sending their employees to
work temporarily abroad (i.e. posting of workers)*.

The major difference between the two initiatives is that while EESSI allows
exchanges only between social security institutions, ESSPASS’ reach is broader — it
is meant to help people travelling or moving to another EU country or companies

2 Although, one has to observe, that the EESSI had been envisaged to be fully operational until July
2019. For concerns regarding the EESSI’s implementation, see e.g. DEUTSCHE
SOZIALVERSICHERUNG EUROPAVERTRETUNG, Is RINA chaos looming? This is the
social-security-related  question  currently being asked in  Europe  https:/dsv-
europa.de/en/news/2021/01/rina.html .

30 Communication on digitalisation in social security coordination, p. 5-6.

31 As of 6 September 2023 — it is said to have been fully implemented in 13 countries — Bulgaria,
Cyprus, Denmark, Estonia, France, Hungary, Iceland Latvia, Malta, Norway, Portugal, Sweden,
and the United Kingdom (although Poland claims full operationality of the EESSI system, too).

32 Cf. Communication on digitalisation in social security coordination, p. 7.

3 Cf. https://ec.europa.eu/social/main.jsp?catld=1607&langld=en#:~:text=The%20European%20
Pillar%200{%20Social%20Rights%20sets%200ut%2020%20key,concrete%20actions%20t0%20
benefit%20citizens.

3 Cf. Communication on digitalisation in social security coordination, p. 7-8.
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doing business abroad to interact digitally both with social security institutions and
other public bodies, such as labour inspectorates and healthcare providers. ESSPASS
will build on relevant EU digital initiatives like “Your Europe” website (being a
possible single-entry point for citizens and companies to request the social security
coordination documents to be digitised under the Single Digital Gateway
Regulation) or the European Digital Identity framework and the standardised EU
digital wallets. Once implemented, they would also be used to identify mobile
citizens, store and share the digital portable documents, including the European
Health Insurance Card. ESSPASS would complement all of these tools this by
making it possible for social security institutions, labour inspectorates and healthcare
providers to check in real-time whether the documents are valid, or changes have
occurred®.

One could think that the ESSPASS tool would in the light of the above be the
very initiative of the Commission that would be completed first. However, this is
only partially true, as the ESSPASS Pilot Project started in 2021 with a first phase
of piloting activities, launched with the Italian social security institution Istituto
Nazionale della Previdenza Sociale (Inps), which focused on the digitalisation of
procedures for portable document A13¢, Other 13 Member States followed this first
phase, mostly as observers®’. Its results showed how ESSPASS could help simplify
the lives of mobile citizens and businesses providing services abroad, including
small and medium-sized enterprises, by streamlining procedures and reducing
administrative burdens. It was only the first phase of the ESSPASS project.
Currently, two consortia of Member State institutions are pursuing ESSPASS
activities and further piloting the issuing and verification of Portable Document Al
(PD Al) and the European Health Insurance Card®, under the Digital Europe
Programme. The pilot phase of the ESSPASS project is however envisaged to be
finalised only by 2025, therefore, one could reasonably expect that the very initiative
will not be entirely ready and operative before few years afterwards.

The Commission in its Communication called on all Member States in particular
to make a move and to join the two consortia of Member State institutions piloting
the digital issuing and verification of portable document A1 and the EHIC. It pledges
to come up with an appropriate legislative framework, if needed.

Apart from that, two more digital initiatives are worth mentioning here. They both
concern the cross-border provision of services, where the digital dimension might
help to reduce the administrative burden on entrepreneurs and at the same time. I
refer here to work of Commission and Member States on a common electronic form
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Cf. Communication on digitalisation in social security coordination, p. 8.

Cf. Inps, Comunicato stampa, 19.11.2021,chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/
https://www.inps.it/content/dam/inps-site/it/scorporati/comunicati-stampa/2021/11/Allegati/2989
_convegno_stampa_icone.pdf; AGENCE EUROPE, Pilot project on European social security
“pass” makes slow progress, 19.10.2021;

Cf. Communication on digitalisation in social security coordination, p. 9-10.

As stated by the Commission, Member State institutions in the consortium under the European
Digital Identity framework (AT, BE, CZ, DK, DE, IE, IT, NL, PL, PT, ES, SE) are working on the
use of EU digital identity wallets for the portable document Al and the EHIC (among other use
cases).
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for the Declaration of posting of workers (e-Declaration), as well as to a project, to
be carried out by the EU social partners in the construction sector in 2023-25 (with
the financial support of the Commission), to explore the potential for interoperability
between labour and social identity cards of different countries®.

2. COVID-19° - OPPORTUNITY TO ACCELERATE REFORMS
CONCERNING SMEs?

SMEs, as mentioned above, are essential to Europe’s economic (and social)
fabric. Despite many efforts, they have not quite returned to pre-pandemic level of
economic performance yet. The legislative and social landscape (and a sort of an
existing acquiescence to take up bold changes in turbulent times) following the
pandemic has created an ideal opportunity to introduce many economic reforms that
could unleash the energies of small and medium entrepreneurs and help the whole
economy in the EU.

The Commission tried not to lag behind. Indeed, to enable the realization of SMEs
full potential in the EU’s Single Market and beyond, it had already put forward a
comprehensive set of actions under its 2020 SME strategy for a sustainable and
digital Europe®. To follow up and to complement the activities undertaken within
its framework, on 12 September 2023, the Commission presented a series of
initiatives to address SMEs’ needs in the current (difficult) economic environment.
The proposed package of measures, contained inter alia the SME Relief
Communication*'. Four initiatives contained in the Communication (and the
subsequent State of the Union Address by the Commission’s President U. von der
Leyen*?) stand out in particular for the purposes hereof:

A) a proposal for a Regulation on late payments in commercial transactions;

B) a proposal for a Directive establishing a Head Office Tax System for SMEs.

C) appointment of an EU SME Envoy to provide guidance and advice to the
Commission on SME issues, and advocate SME interests externally

D) review, by the end of 2023, of the current SME definition thresholds and
developing a harmonised definition and potentially adapting certain
obligations for small mid-cap companies®. I shall now consider them below.

Ad. A.
According to the Commission, late payment of invoices affects companies from
all sectors across all EU Member States. It has a particularly negative impact on
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For more, see: Communication on digitalisation in social security coordination, p. 11.
Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, An SME Strategy for a
sustainable and digital Europe, COM/2020/103 final.

Communication from the Commission — SME Relief Package.

State of the Union Address, 13 September 2023, https:/state-of-the-union.ec.europa.eu/index_en
Cf. Championing Europe's SMEs: Commission provides new relief to boost the competitiveness
and resilience of SMEs, Press release, 12 September 2023, retrievable at:
https://ec.europa.eu/commission/presscorner/detail/en/ip 23 4409
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SMEs, as they rely on regular and predictable streams of cash, and have more limited
access to liquidity than large businesses*. Indeed, it is estimated that over 500
invoices are issued every second in the EU® - 1/2 is not paid on time. By being paid
on time, companies will save each year at least 5 man-days currently lost to chasing
debtors, equal to € 8.74 billion for the entire EU economy. On the other hand, %
bankruptcies are due to invoices not being paid timely*’. SMEs that are paid late
have to cover the resulting shortfall in liquidity through short-term loans, driving up
their financing costs. Reducing late payments is a key element to provide SMEs with
the much-needed liquidity to invest in innovation or to pass cost reductions to
consumers*’. Bearing in mind that one day late equals 158 million euro of additional
finance costs for European companies, these new rules aim to reduce late payments
by 35%. Furthermore, the amount of time companies spend on chasing their debtors
will be significantly reduced, saving European businesses 340 million person-hours,
equal to 8.7 billion euro. Beyond the direct monetary benefits, this should
redistribute liquidity more fairly in the economy and decrease the dependency of
SMEs on external financing*®.

As part of the SME Relief Package, the Commission proposed a revision of the
late payment rules, replacing the existing Late Payment Directive® with a
regulation®® (the Directive is to be repealed and replaced by the very regulation). The
choice of the latter instrument, according to the Commission has numerous
advantages, in particular, as regards the need to tackle the cross-border aspect of late
payments. It allows introducing the same solutions throughout the EU (and bind both
Member States and private parties by them) in relation to the key aspects, such as
the maximum term for payments and verification procedures, the rate of interest for
late payments and the amount of flat fee compensation. At the same time, Member
States will be allowed to adopt more stringent provisions on certain aspects’'.

The proposal provides in particular for a binding maximum payment terms of 30
(calendar) days for commercial transactions, from the date of the receipt of the
invoice or an equivalent request for payment by the debtor, provided that the debtor
has received the goods or services. This period shall apply both to the transactions
between undertakings and between public authorities and undertakings. The same
payment period shall also apply to the supply of non-perishable agricultural and food
products on a regular and non-regular basis as referred to in Articles 3(1)(a), point
(1), second indent and 3(1)(a), point (ii), second indent of Directive (EU) 2019/633,
unless Member States provide for a shorter payment period for such products (Art.
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Cf. ‘Communication from the Commission — SME Relief Package’, p. 11.

See: European Commission (2019). Study on the evaluation of invoicing rules of Directive
2006/112/EC. Final Report.

See Factsheet on late payment regulation, 12 September 2023.

Cf. Championing Europe's SMEs, op. cit.

Cf. ‘Communication from the Commission — SME Relief Package’, p. 11.

4 Cf. Directive 2011/7/EU of the European Parliament and of the Council of 16 February 2011 on
combating late payment in commercial transactions (recast), OJ L 48, 23.2.2011, p. 1-10.

Cf. the Proposal for a Regulation of the European Parliament and of the Council on combating late
payment in commercial transactions, COM(2023) 533 final 2023/0323 (COD).

5L Cf. ibidem, s. 3.
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3(1) of the proposed Regulation). It will make the payment of compensatory fees
and interest automatic in case of late payment and flank these new measures with a
robust enforcement framework. It will also make it easier for companies to assert
their rights by reducing the burden of, and facilitating access to, effective redress via
mediation®.

The Commission moreover proposed introducing automatic payment of accrued
interest and compensation fees and introduces new enforcement and redress
measures to protect companies against bad payers®®. These measures might go a long
way towards improving the liquidity of SMEs and therefore their chances of
surviving (and then investing and providing employment) in the very difficult current
economic landscape.

Ad. B).

The Commission’s proposal in this regard stems from findings that businesses,
notably those with cross-border activities, face complexity and high compliance
costs as a result of having to comply with different corporate tax systems when doing
business in more than one Member State. As a result, when it comes to compliance
costs for corporate income taxes — they may amount to as much as €54 billion a year.
90% of this amount is incurred by very small enterprises (less than 10 employees).
SMEs spend approximately 2.5% of their turnover on complying with their tax
obligations, while large enterprises spend 0.7% **.

The proposed Head Office Tax System for SMEs will give those enterprises
which operate cross-border through permanent establishments the option to interact
with only one tax administration — that of the Head Office — instead of having to
comply with multiple tax systems. Such a proposal will increase tax certainty and
fairness, reduce compliance costs and distortions in the market that influence
business decisions, while minimising the risk of double and over taxation and tax
disputes. The expected decrease in compliance costs should, in particular, foster
investment and cross-border expansion in the EU. SMEs operating in different
Member States will be able to fully maximise the freedom of establishment and the
free movement of capital without being hindered by unnecessary tax related
obstacles®.

Therefore, as part of this SME Relief Package, the Commission is proposing a
major simplification in the area of direct taxation for SMEs that have created a
taxable presence in another Member State through a permanent establishment. These
SMEs would be allowed to compute the tax base of their permanent establishments
in other Member States in accordance with the rules of their Member State where
they maintain their head office and with which they are most familiar with. The
envisaged rules will particularly benefit SMEs at an early stage of international
expansion. The impact assessment accompanying the proposal estimates that it could
reduce SMEs’ tax compliance costs by 32% leading to overall savings of up to 3.4
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Cf. Championing Europe's SMEs, op. cit.
Cf. Championing Europe's SMEs, op. cit.
3 Cf. Factsheet on the Head Office Tax System for SMEs, 12 September 2023.
35 Cf. Championing Europe's SMEs, op. cit.
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billion euro a year. In addition, to alleviate the burden small businesses with cross-
border activities face in dealing with VAT across the EU, new VAT rules will apply
as of 1 January 2025, as provided by the appropriate Directive 2020/285%. Eligible
small businesses will have the option to exempt from VAT their supplies of goods
and services made in any of the other EU Member States in addition to their Member
State of establishment®’.

Ad. C)

The Commission also proposed to appoint a dedicated EU SME Envoy who shall

report directly to the President’®, while also reporting to the Commissioner for
Internal Market on all SME-related activities conducted in conjunction with the
services of the Directorate-General for Internal Market, Industry, Entrepreneurship
and SMEs (DG GROW), which shall support the Envoy’s work. In addition to wider
advocacy and coordination work within the Commission, with the Network of SME
Envoys and externally, and building on the foregoing developments, the EU SME
Envoy will henceforth be able to participate in the Regulatory Scrutiny Board
hearings with Directorates-General on initiatives that have a high impact on SMEs.
In that context, the EU SME Envoy will be able to raise issues and alert the Board
on significant adverse impacts on SMEs, potential additional measures to mitigate
them. Moreover, the EU SME Envoy, based on the SME filter®, will provide to the
Commission the list of initiatives that are most impactful for SMEs.
Overall, one may therefore say, that the figure of such an Envoy could therefore be
likened (toutes proportions gardées) to the Ombudsman for Small and Medium
Entrepreneurs (SME Ombudsman [Rzecznik Malych i Srednich Przesiebiorcow])®.
His/her appointment might strengthen the SMEs’ opportunities to contest certain
protectionist practices, especially in the cross-border context, and will add to the
opportunities they already have under the SOLVIT service®'.

Ad. D).

SMEs are currently defined by the provisions of law as companies with under
250 employees, combined with an annual turnover up to 50 million euro or a balance
sheet total up to 43 million. These thresholds were established in 2003. While twenty
years later the vast majority of companies remain covered by the SME definition,

36 See the Council Directive (EU) 2020/285 of 18 February 2020 amending Directive 2006/112/EC
on the common system of value added tax as regards the special scheme for small enterprises and
Regulation (EU) No 904/2010 as regards the administrative cooperation and exchange of
information for the purpose of monitoring the correct application of the special scheme for small
enterprises ST/14527/2019/INIT, OJ L 62, 2.3.2020, p. 13-23.

Cf. Communication from the Commission — SME Relief Package, p. 4.

The President of the Commission herself, U. von der Leyen also announced the appointment of the
‘EU SME envoy, reporting directly to herself” — cf. the text of the 2023 State of the Union Address
by President von der Leyen, Strasbourg, 13 September 2023: https://state-of-the-
union.ec.europa.eu/index_en

Cf. https://ec.europa.eu/docsroom/documents/53934.

0 Cf. the Polish Act of 6 March 2018 on the Ombudsman for Small and Medium Entrepreneurs,
consolidated text, Journal of Laws, 2023, item 1668.

For more on SOLVIT, cf.: https://ec.europa.eu/solvit/what-is-solvit/index _en.htm
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some companies outgrow the definition and become so-called ‘mid-cap’
companies®?. Back in 2021, the Commission carried out the evaluation of the
definition of ‘SMEs’ — it found that it was relevant, as the average turnover of EU
SME remaining well below the threshold®*. However, as the Commission admitted
that evaluation in question was carried out on the basis of 2018 data and therefore
could not reflect the impacts of the pandemic, war in Ukraine and the energy crisis,
which have shaken the EU’s economy since then, and in particular have driven a
significant surge in inflation that is only gradually coming down. Moreover, in light
of current and future economic challenges — from digitalisation to demographic
change — it may be appropriate to give greater recognition to the productivity gains
over the past two decades, by taking them into account in defining the upper bounds
of the SME status®.

When it comes to the role of mid-caps in the EU economy, the recent Commission
study® demonstrated its significance: small (250-499 employees) and large mid-caps
(500-1499 employees) together account for more than 13% of overall employment
in the European non-financial business sector. The share of mid-cap firms is
particularly high in industrial ecosystems that are key to the EU’s competitiveness
and technological sovereignty: electronics, aerospace and defence, energy, energy-
intensive industries, and health sectors. Small mid-caps usually grow faster, are more
innovative and deal better with digitalisation than SMEs, yet still face certain
challenges such as the lack of skilled employees or administrative burden. Statistical
data on small mid-caps is limited and a coherent approach to support the growth of
small mid-cap companies is missing®®.

Moreover, the adjustments of the thresholds defining an SME under the
Accounting Directive will reduce the number of companies that currently fall within
the scope of application of the sustainability reporting requirements under the
Corporate Sustainability Reporting Directive (CSRD) and under the Taxonomy
Regulation®’.

For the above reasons, the steps envisaged by the Commission in the proposed
Action 18 following the SME Relief Package seem very rational. They cover, inter
alia, that, by the end of 2023, an analysis of the impact of high inflation and longer-
run increases in productivity, as well as the interaction with possible additional
measures for mid-caps be carried out. Such an analysis may result in raising the
financial thresholds of the current SME definition and development of a harmonised
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Communication from the Commission — SME Relief Package, p. 19.

Commission Staff Working Document Executive Summary of the Evaluation of Commission
Recommendation of 6 May 2003 concerning the definition of micro, small and medium- sized
enterprises (2003/361/EC) {SWD(2021) 279 final}.

Cf. Communication from the Commission — SME Relief Package, p. 19.

Cf. Study to map, measure and portray the EU mid-cap landscape. Final report, 2022,
https://op.europa.eu/en/publication-detail/-/publication/ad5fdad5-6a33-11ed-b14f-
0laa75ed71al/language-en/format-PDF/source-277396461.

Cf. Communication from the Commission — SME Relief Package, p. 19.

Cf. Communication from the Commission — SME Relief Package, p. 10.
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definition for small mid-cap companies and thereafter in undertaking actions
necessary to reflect a revised SME definition in relevant legislative acts®®.

CONCLUSION

Digitalisation of different elements entrepreneurs’ economic activity and various
reliefs to entrepreneurs were provided for at respective stages of the COVID-19
pandemic. Some of them proved to be ‘here to stay’. However, to become a lasting
legacy and a true help to entrepreneurs (especially SMEs whose activities have cross-
border dimension), they needed to be adapt to post-pandemic reality.

The European Commission’s initiatives described in this article seem to be a step
in the right direction in this regard. Firstly, they concern digital-related measures in
social security coordination, enabling effective provision of services by SMEs and
making real the provisions concerning free movement of entrepreneurs within the
internal market of the EU. Indeed, without benefits offered by the coordination of
the social security in the EU, such activities would be virtually impossible. As
described in the article, the initiatives are at the varying stages of completion
(especially the EESSI seems to be close to the finish line) and they may provide a
tangible help for SMEs when fully operational.

The same goes for the reliefs proposed by the Commission in its SME Relief
Communication. The measures (the closest to completion seem a regulation on late
payments in commercial transations and the appointment of the EU SME Envoy)
may in particular contribute to reducing burdens in various areas of the SMEs
economic activity. Thus, they will indeed become a lasting (positive) legacy of the
pandemic in the current, turbulent times..
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Abstrakt

Autor v prispevku skuma podmienky uzatvorenia pracovnej zmluvy s mladistvym
uchadzacom o zamestnanie. Objasnuje pojem mladistvy uchddzac o zamestnanie so
zretelom na urcenie rozhodujiiceho okamihu pre zistovanie jeho veku. V kontexte
pravnej upravy pracovnoprdavnej subjektivity zamestnanca autor identifikuje
zakonného zastupcu mladistvého uchddzaca o zamestnanie. Nasledne autor skuma
proces vyziadania vyjadrenia zdkonmného zdstupcu a povinnost mladistvého
informovat zamestnavatela o dizke pracovného casu u iného zamestndvatela.
V poslednej casti prispevku autor analyzuje povinnost zamestnavatela uzatvorit
pracovau zmluvu s mladistvym iba po predchadzajucom lekarskom vySetreni
mladistvého.
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Abstract

In the paper, the author examines the conditions for concluding an employment
contract with an adolescent jobseeker. The author clarifies the concept of an
adolescent jobseeker with regard to the determination of the decisive moment for
ascertaining their age. In the context of the legal regulation of the legal personality
of an employee, the author identifies a legal representative of an adolescent
jobseeker. Subsequently, the author examines the process of requesting a statement
from a legal representative and the obligation of an adolescent to inform an
employer about the length of working time with another employer. In the last part of
the paper, the author analyses employer's obligation to conclude an employment
contract with an adolescent upon medical examination of the adolescent.
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UVOD

Postup zamestnavatela a fyzickej osoby (uchadzata o zamestnanie) pri
uzatvarani pracovnej zmluvy upravuje § 41 zakona ¢. 311/2001 Z. z. Zakonnik prace
v zneni neskorSich predpisov (dalej len ,,Zakonnik prace® alebo ,,ZP*). Vznik
pravnych vzt'ahov pred uzatvorenim pracovnej zmluvy (predzmluvnych vztahov) je
vynimkou zo zasady, ze pracovnopravne vztahy vznikaji najskor od uzatvorenia
pracovnej zmluvy (porov. § 1 ods. 5 ZP). Obsahom predzmluvnych vztahov su prava
a povinnosti zamestnavatel'a a uchadzaca o zamestnanie.® Tieto prava a povinnosti
sa tykaju vymeny informacii medzi zamestnavatel'om a uchddzacom o zamestnanie,
su zamerané na ochranu uchadzaca o zamestnanie, ale su¢asne zabezpecuju, aby po
uzatvoreni pracovnej zmluvy pracu vykondval zamestnanec, ktory spiia
predpoklady ustanovené pravnymi predpismi.

V pripade, ze do predzmluvnych vztahov vstipi mladistvy, na ucastnikov
predzmluvnych vztahov sa vztahuju osobitné povinnosti (§ 41 ods. 3, 4 a 7 ZP).
V prvom rade na uzatvorenie pracovnej zmluvy s mladistvym je zamestnavatel
povinny vyziadat’ si vyjadrenie jeho zdkonného zastupcu. Po druhé, zamestnavatel
moze uzatvorit’ pracovni zmluvu s mladistvym iba po predchadzajicom lekarskom
vySetreni mladistvého. Napokon samotny mladistvy uchadza¢ o zamestnanie je
povinny zamestnavatela informovat o dizke pracovného ¢asu u iného
zamestnavatel’a. Cielom tejto Uipravy je osobitnd ochrana mladistvého, a to jednak
v rovine bezpecnosti a ochrany zdravia pri préci (lekarske vysetrenie mladistvého,
pracovny cas), ajednak vrovine starostlivosti ojeho vychovu a pripravu na
povolanie (vyjadrenie zdkonného zéstupcu).

Pravna tprava predzmluvnych vzt'ahov je v sucasnosti zdrojom interpretacnych
a aplika¢nych problémov, ktorych pri¢inou je najméd nepresna alebo nejasna
terminolégia. Pojem mladistvy uchddza¢ o zamestnanie Zakonnik préace
nevymedzuje. Je zrejmé, Ze podobne ako v pripade pojmu mladistvého zamestnanca
(§ 40 ods. 3 ZP) treba vychadzat’ z vekovej hranice 18 rokov, spornd je vsak otdzka,
ktory okamih je pre postdenie veku mladistvého uchadzata o zamestnanie
rozhodujuci. Sporné je aj pouzitie pojmu zakonny zastupca, ktory poskytuje
vyjadrenie k uzatvoreniu pracovnej zmluvy s mladistvym, ale nekona v jeho mene.
Pri lekarskom vySetreni, ktoré ma predchadzat’ uzatvoreniu pracovnej zmluvy, je
spornd jeho forma, obsah i ucel.

Na zéklade uvedeného mozno vyslovit' niekol’ko hypotéz, ktorych overenie je
cielom predkladan¢ho prispevku. Po prvé (hypotéza ¢. 1), pre posudzovanie veku
mladistvého uchadzaca o zamestnanie je rozhodujuci Cas uzatvorenia pracovnej
zmluvy. Po druhé (hypotéza ¢. 2), subjekt, ktorého Zakonnik prace formalne
oznacuje ako zakonného zéastupcu mladistvého, v skutoCnosti nemd pravne
postavenie zastupcu. A napokon, po tretie (hypotéza ¢. 3), lekarske vysetrenie, na
rozdiel od posudenia zdravotnej sposobilosti na pracu vykonavaného na zaklade
hodnotenia zdravotného rizika z expozicie faktorom prace a pracovného prostredia,
sa obmedzuje na zistenie zdravotného stavu uchadzaca o zamestnanie.

3 Pouzri blizsie: ZUCOVA, J. Vyber zamestnancov. Pravne tiskalia obsadzovania pracoviych miest.

Bratislava: Wolters Kluwer, 2021, s. 12-13.
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Prispevok zohl'adiiuje sucasny stav poznania vedy pracovného prava, priCom sa
opiera o komentare k pravnym predpisom, vedecké monografie, ¢lanky
v ¢asopisoch a prispevky v zbornikoch. Pri skiimani otazky zdravotnej spdsobilosti
mladistvého uchadzaca o zamestnanie prispevok nadvézuje na vysledky dosiahnuté
pri rieSeni grantového projektu APVV-16-0002 DuSevné zdravie na pracovisku a
posudzovanie zdravotnej sposobilosti zamestnanca. Za ticelom dosiahnutia ciel'a
prispevku boli pouzité metody vedeckej prace, najmé metdda analyzy a komparacie.

1. MLADISTVY UCHADZAC O ZAMESTNANIE A JEHO ZAKONNY
ZASTUPCA

Podla § 11 ods. 2 ZP spdsobilost’ fyzickej osoby mat v pracovnopravnych
vzt'ahoch prava a povinnosti ako zamestnanec a sposobilost’ vlastnymi pravnymi
ukonmi nadobtidat’ tieto prava a brat’ na seba tieto povinnosti vznika, ak d’alej nie je
ustanovené inak, diiom, ked’ fyzickd osoba dovfsi 15 rokov veku; zamestnavatel
vSak nesmie dohodnut’ ako den nastupu do prace den, ktory by predchadzal dnu, ked’
fyzicka osoba skonc¢i povinnu $kolskil dochadzku. Predmetné ustanovenie upravuje
pasivnu stranku (sposobilost’ na prava a povinnosti, t. j. schopnost’ byt’ i¢astnikom
pracovnopravnych vztahov) a aktivnu stranku (schopnost vlastnymi pravnymi
ukonmi nadobudat’ prava a brat’ na seba povinnosti) pracovnopravnej subjektivity
zamestnanca.* Obe stranky pracovnopravnej subjektivity zamestnanca vznikaju
sucasne, a to diiom, ked’ fyzicka osoba dovfsi 15 rokov veku. Vynimkou je dohoda
o hmotnej zodpovednosti, ktord moze zamestnanec uzatvorit’ najskor v den, ked’
dovisi 18 rokov veku (§ 11 ods. 3 ZP).?

Sucasne sa uplatiiuje zdkaz dohodnit’ ako den nastupu do prace deni, ktory by
predchadzal dnu, ked’ fyzicka osoba skon¢i povinnu $kolski dochadzku. Podla § 19
ods. 2 zékona €. 245/2008 Z. z. o vychove a vzdelavani (Skolsky zdkon) a o zmene
a doplneni niektorych zakonov v zneni neskorSich predpisov je povinna Skolska
dochadzka desatro¢na a trva najviac do konca Skolského roka, v ktorom Ziak dovfsi
16. rok veku, ak tento zdkon neustanovuje inak. Toto obmedzenie vSak nie je
obmedzenim pravnej subjektivity, ale obmedzenim zmluvnej volnosti.® To
znamena, ze fyzicka osoba, ktora dovrsila 15 rokov veku, méze uzatvorit’ pracovnu
zmluvu, hoci este neskoncila povinnt Skolski dochddzku. Obsahom tejto pracovne;j
zmluvy vSak nesmie byt’ dohoda o dni nastupu do prace, ktory by predchadzal dnu,
ked’ fyzicka osoba skon¢i povinnu Skolskt dochadzku.

Fyzicka osoba starSia ako 15 rokov do skoncenia povinnej skolskej dochadzky
mobze vykonavat’ pracu vrezime lahkych prac podla § 11 ods. 4 a5 ZP. Ide
o moznost’ vykonavat’ prace, ktoré svojim charakterom a rozsahom neohrozuji ich

4 Pozri blizgie: ZUCOVA, J. - BARINKOVA, M. - DOLOBAC, M. Pracovné pravo v poznamkach
s prikladmi. Bratislava: Wolters Kluwer, 2017, s. 85.

5 Pozri blizsie: SVEC, M. a kol. Zakonnik prdce. Zvizok I. Bratislava: Wolters Kluwer, 2019, s. 184.
Ak zamestnanec nadobudne plnoletost’ pred dovisenim 18 roku veku (porov. § 8 zékona ¢. 40/1964
Zb. Obciansky zakonnik v zneni neskorSich predpisov), nemoze uzatvorit dohodu o hmotnej
zodpovednosti napriek tomu, e uz je plnolety. Pozri blizsie: TKAC, V. a kol. Zdkonnik préce.
Komentdar. Bratislava: Wolters Kluwer, 2014, s. 72-73.

6 Pozri blizsie: BARANCOVA, H. a kol. Zdkonnik prdce. Bratislava: C. H. Beck, 2019, s. 254.

190



zdravie, bezpec¢nost, ich d’alsi vyvoj alebo skolskli dochadzku. Na rozdiel od prace
fyzickych osdb vo veku do 15 rokov, praca fyzickej osoby starsej ako 15 rokov do
skoncenia povinnej Skolskej dochadzky nie je obmedzend na ucinkovanie alebo
spolutcinkovanie na kulturnych predstaveniach a umeleckych predstaveniach,
Sportové podujatia a reklamné Cinnosti.” Vykon tejto prace vSak nad’alej podlieha
povoleniu prislusného inSpektoratu prace po dohode s prisluSnym organom S$tatnej
spravy na useku verejného zdravotnictva.

Z uvedeného vyplyva, ze fyzicka osoba, ktora dovifsila 15 rokov veku, nadobudla
spdsobilost’ mat’ v pracovnopravnych vztahoch prava a povinnosti ako zamestnanec
a sposobilost’ vlastnymi pravnymi ikonmi nadobudat’ tieto prava a brat’ na seba tieto
povinnosti, preto je tato fyzicka osoba spdsobild uzatvorit’ pracovnu zmluvu. Tato
fyzicka osoba kona samostatne. Naopak, ako upozorniuje M. Dolobac, fyzicka osoba,
ktora nedovisila 15 rokov veku, pracovni zmluvu uzatvorit’ nemdze, a neméze ju
v jej mene uzatvorit’ ani zakonny zastupca, pretoze fyzickd osoba mladSia ako 15
rokov  nedisponuje  pracovnopravnou  subjektivitou  pre  uzatvorenie
pracovnopravneho vzt'ahu. Predpokladom konat’ za niekoho je totiz skuto¢nost’, ze
osoba, za ktort sa kon4, disponovala aspon spdsobilostou mat’ prava a povinnosti.®

Samotny pojem mladistvy uchddza¢ o zamestnanie Zakonnik prace
nevymedzuje. Zakonnik prace definuje pojem mladistvy zamestnanec, ktorym je
podla § 40 ods. 3 ZP zamestnanec mladsi ako 18 rokov. V Case realizacie
predzmluvnych vztahov (pred uzatvorenim pracovnej zmluvy) ale mladistvy esSte
nedisponuje statusom zamestnanca (§ 11 ods. 1 ZP). Je sice zrejmé, ze aj
u uchadzaca o zamestnanie treba vychadzat’ z vekovej hranice 18 rokov, sporné vsak
mobze byt otazka, ktory okamih je pre posudenie veku mladistvého uchadzaca o
zamestnanie rozhodujici. Vek v Case, v ktorom sa realizujii predzmluvné vztahy,
totiz méze byt odlisny od veku, ktory uchadza¢ o zamestnanie dosiahne v den
vzniku pracovného pomeru. Domnievame sa, ze tito otdzku treba posudzovat
s ohl'adom na ucel ustanovenia, v ktorom je pojem mladistvého pouzity (pozri Casti
2. Vyjadrenie zdkonného zastupcu, 3. Povinnost mladistvého uchéadzaca
o zamestnanie informovat’ zamestnavatela a 4. Lekarske vySetrenie mladistvého).

Pokial ide o pojem =zakonného =zastupcu, v kontexte pravnej uUpravy
pracovnopravnej subjektivity (pozri vysSie) tento pojem vyznieva rozporuplne.
Zastupcom je ten, kto je opravneny konat’ za iné¢ho v jeho mene (§ 22 ods. 1 zdkona
¢. 40/1964 Zb. Obcliansky zakonnik v zneni neskorSich predpisov, d’alej len
,»Obciansky zakonnik* alebo ,,0Z*). Konkrétnejsie podla § 31 ods. 1 zakona ¢.
36/2005 Z. z. o rodine a o zmene a doplneni niektorych zdkonov v zneni neskorsich
predpisov (dalej len ,,zakon o rodine* alebo ,,ZR*) rodic¢ia zastupuju maloleté diet’a
pri pravnych tikonoch, na ktoré nie je sposobilé. Fyzickd osoba, ktora dovfsila 15
rokov veku, vSak disponuje spdsobilostou robit’ pravne tkony v pracovnopravnych
vzt'ahoch. Subjekt, ktory Zakonnik prace oznacuje pojmom zakonného zastupcu,

7 Na zaklade novelizacie Zakonnika prace uskutoénenej zdkonom &. 76/2021 Z. z., ktorym sa meni a

doplia zakon &. 311/2001 Z. z. Zakonnik prace v zneni neskorsich predpisov a ktorym sa menia a
doplnaji niektoré zakony.

Pozri blizsie: DOLOBAC, M. Hranice zmluvnej slobody v pracovnom prave. Kosice: Univerzita
Pavla Jozefa Safarika v Kosiciach, 2017, s. 73.
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teda mladistvého v skuto¢nosti nezastupuje (nekond v mene mladistvého). Zakonnik
prace tomuto zakonnému zastupcovi prizndva len opravnenie vyjadrit’ sa
k pravnemu ukonu (§ 41 ods. 4, § 172 ZP), prip. udelit’ sthlas na pravny ukon
mladistvého (§ 53 ods. 1 ZP).

Napriek uvedenym rozporom by vyklad pravnej Gpravy nemal smerovat’ k tomu,
7e pravna norma sa stane obsolétnou. Na tomto mieste treba pripomenut’, Ze zakon
o rodine upravuje institut rodicovskych prav a povinnosti, ktorych sicastou nie je
len zastupovanie maloleté¢ho dietata, ale aj stistavna a doslednd starostlivost’ o
vychovu, zdravie, vyzivu a vSestranny vyvin maloletého dietata [§ 28 ods. 1 pism.
a) ZR]. Vyjadrenie k uzatvoreniu pracovnej zmluvy mozno subsumovat prave
pod starostlivost’ o vychovu, ktora sa v literature chape ako starostlivost’ o osobu
dietat’a, pri ktorej dochadza aj k podstatnym rozhodnutiam zo strany rodicov.’

Rodic¢ovské prava a povinnosti majii obaja rodicia (§ 28 ods. 2 ZR). Zakon o
rodine predpokladé, Ze rodicia sa o veciach suvisiacich s vykonom rodi¢ovskych
préav a povinnosti dohodnu. Podl'a § 35 ZR, ak sa rodi¢ia nedohodnu o podstatnych
veciach suvisiacich s vykonom rodi¢ovskych prav a povinnosti (vratane otazok
pripravy na buduce povolanie), rozhodne na navrh niektorého z rodi¢ov stid. Zakon
orodine nasledne upravuje osobitné pripady, v ktorych rodi¢ovské prava a
povinnosti vykonava jeden z rodi¢ov (§ 28 ods. 3, 39 ods. 1 ZR), resp. ich rodic¢ia
vykonavaji len v rozsahu, v akom nepatria pestinovi (§ 50 ods. 5 ZR), prip. vychovu
zabezpecuje porucnik (§ 56 ods. 1 ZR) atd’.

S ohl'adom na uvedené mozno uzavriet, ze zdkonnymi zastupcami mladistvého
na ucely Zakonnika prace su v zasade rodi¢ia, ktori maju rodiCovské prava a
povinnosti. Ich sucast’'ou je starostlivost’ o vychovu diet’at’a, ku ktorej patri moznost’
vyjadrit’ sa k uzatvoreniu pracovnej zmluvy. Tito zakonni zastupcovia vSak nie su
zastupcami podla § 22 ods. 1 OZ, pretoze nie su opravneni konat’ za iného
(mladistvého) v jeho mene.

2. VYJADRENIE ZAKONNEHO ZASTUPCU

Ako sme uz uviedli, Zakonnik prace ustanovuje povinnost zamestnavatel'a
vyziadat’ si vyjadrenie zakonného zastupcu na uzatvorenie pracovnej zmluvy s
mladistvym. Nalezitosti Ziadosti zamestnavatel'a ani vyjadrenia zdkonného zastupcu
Zakonnik prace nevymedzuje. Z pravnej Upravy mozno vyvodit, ze Ziadost
zamestnavatel'a ma smerovat’ k ziskaniu vyjadrenia zdkonného zastupcu k otazke
uzatvorenia pracovnej zmluvy s mladistvym. Pravna uprava je zalozena
na vychodisku Uzkej spoluprace zamestndvatela a zdkonného zastupcu (porov.
§ 171 ods. 1 ZP), preto by Ziadost’ zamestndvatel’a mala obsahovat informacie, ktoré
su potrebné pre jej posudenie. Ide najmi o informacie o zamyslanom obsahu
pracovnej zmluvy (druh prace, miesto vykonu prace, den nastupu do prace a d’.).

Je potrebné, aby si zamestnavatel’ vyjadrenie zdkonného zéastupcu vyziadal pred
uzatvorenim pracovnej zmluvy. Vyziadanim vyjadrenia je povinnost

9 Pozri bliziie: BANOS, R. — KOSUTOVA, M. Zdkon o rodine. Zilina: Eurokodex, 2020, s. 115.
Pozri tiezz. HORVATH, E. — VARGA, E. Zdkon o rodine. Bratislava: Iura edition, 2009, s. 135-
137.
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zamestnavatela splnend; obsah vyjadrenia zakonného zastupcu nie je
pre zamestnavatel'a zavéizny. Prekazkou uzatvorenia pracovnej zmluvy nie je ani
okolnost’, Ze zadkonny zastupca sa k ziadosti zamestnavatel'a vobec nevyjadril. Na
druhej strane Ziadost' zamestnavatel'a nema byt len formalna; zamestnavatel'’ ma
zakonnému zastupcovi umoznit’, aby skutoéne mohol ziadost’ posudit’ a vyjadrit’ sa
k nej (zaujat’ stanovisko). Preto je potrebné, aby zamestndvatel’ vyjadrenie vyziadal
s Casovym predstihom, ktory zakonnému zastupcovi poskytne primerany priestor na
poskytnutie vyjadrenia. Primeranost’ treba posudzovat’ s ohadom na okolnosti.
Vykon tejto povinnosti zamestndvatela zarovenh musi byt v sulade s dobrymi
mravmi.

Dorucovanie ziadosti zamestnavatela ani vyjadrenia zdkonného zastupcu
nepodliecha § 38 ZP. Ztohto hladiska je akceptovatelné, ak komunikicia
zamestnavatela a zdkonného zastupcu prebehne napr. e-mailom. Napriek tomu
mozno z hl'adiska zabezpe€enia vysSej miery preukazatelnosti odporucat’, aby boli
tieto pisomnosti zasielané postovym podnikom ako doporu¢ena zasielka. '

Ak zamestnavatel’ uzatvori pracovni zmluvu s mladistvym bez toho, aby si
vyziadal vyjadrenie jeho zdkonného zastupcu, porusuje tym povinnost, ktorda mu
vyplyva z predzmluvnych vztahov. PoruSenie tejto povinnosti zamestnavatela nie je
spojené so sankciou neplatnosti uzatvorenej pracovnej zmluvy. Voci
zamestnavatel'ovi v§ak moze byt vyvodend zodpovednost’ podla § 19 zakona ¢.
125/2006 Z. z. o inSpekcii prace a o zmene a doplneni zdkona ¢. 82/2005 Z. z. o
nelegalnej praci a nelegdlnom zamestndvani a o zmene a doplneni niektorych
zakonov v zneni neskor$ich predpisov (d’alej len ,,ZIP*).

Pokial’ ide o otdzku urcenia rozhodujiceho okamihu pre posudzovanie veku
uchadzaca o zamestnanie, za rozhodujuci treba povazovat vek, ktory uchadzac
o zamestnanie dosahuje v Case uzatvorenia pracovnej zmluvy. Nie je relevantné, ze
s ohl'adom na dohodnuty (zamyslany) den néstupu do prace ma pracovny pomer
eventualne vzniknat’ v ¢ase, v ktorom uchadza¢ o zamestnanie uz nebude mladsi ako
18 rokov. Dojednanie dia nastupu do prace je totiz obsahovou sicastou pracovnej
zmluvy; k uzatvoreniu pracovnej zmluvy vsak treba vyziadat’ vyjadrenie zakonného
zastupcu. Den nastupu do prace treba v tomto kontexte vnimat’ ako jednu z otazok,
ku ktorej sa mdze zakonny zastupca mladistvého uchadzaca o zamestnanie vyjadrit’.
V case, v ktorom treba vyZiadat’ vyjadrenie zdkonného zéstupcu (pred uzatvorenim
pracovnej zmluvy), dojednanie dia nastupu do prace neexistuje, preto ani nemoze
byt ztohto hladiska rozhodujiice. Naopak, vyZziadanie vyjadrenia zakonného
zastupcu musi predchadzat’ vzniku dojednania diia nastupu do préce. Preto ak ma
byt uchadza¢ o zamestnanie v ¢ase uzatvorenia pracovnej zmluvy mladsi ako 18
rokov, zdkonny zastupca sa k vzniku tohto dojednania moéze bez ohl'adu na jeho
obsah vyjadrit’.

10 Pozri blizsie: KUNDRAT, I. Elektronické pravne tikony a ich dorudovanie v pracovnopravnych
vztahoch. In Pravny obzor. Ro¢. 106, 2023, ¢. 2, s. 92.
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3. POVINNOST MLADISTVEHO UCHADZACA O ZAMESTNANIE
INFORMOVAT ZAMESTNAVATELA

Mladistvy uchadza¢ o zamestnanie je okrem svojej povinnosti informovat
zamestnavatel'a o skuto¢nostiach, ktoré brania vykonu prace alebo ktoré by mohli
zamestnavatelovi spdsobit’ ujmu, povinny zamestnavatela informovat’ aj o dizke
pracovného ¢asu u iného zamestnavatel'a. Ak totiz mladistvy zamestnanec pracuje
pre viacerych zamestndvatelov, maximalne hranice pre urenie ustanoveného
tyzdenného pracovného ¢asu sa posudzuju spolocne. Podl’a § 85 ods. 7 ZP mladistvy
zamestnanec mladsi ako 16 rokov ma pracovny Cas najviac 30 hodin tyZdenne, aj
ked’ pracuje pre viacerych zamestnavatel'ov, a mladistvy zamestnanec starsi ako 16
rokov mé pracovny ¢as najviac 37 a 1/2 hodiny tyzdenne, aj ked pracuje pre
viacerych zamestnavatel'ov (porov. § 85 ZP).

Pokial’ ide o urcenie rozhodujtiiceho okamihu pre posudzovanie veku uchadzaca
0 zamestnanie, vtomto pripade treba vychddzat z predpokladu, Ze povinnost
uchadzata o zamestnanie informovat zamestnavatela o diZke pracovného &asu
zabezpeCuje realizaciu ustanovenia § 85 ods. 7 ZP (spolocné posudzovanie
pracovného ¢asu). Posobnost’ ustanovenia § 41 ods. 7 ZP je teda s ohladom na jeho
ucel determinovana posobnost’ou ustanovenia § 85 ods. 7 ZP. Konkrétnejsie, ked’ze
ustanovenie § 85 ods. 7 ZP sa vztahuje na mladistvého zamestnanca, povinnost
informovat’ o dizke pracovného ¢asu sa vztahuje na uchadzada o zamestnanie, ktory
sa ma stat’ mladistvym zamestnancom. Preto nie je rozhodujuci vek uchadzaca
0 zamestnanie pri zalozeni pracovného pomeru (pri uzatvoreni pracovnej zmluvy),
ale vek, ktory mé uchadzac o zamestnanie dosiahnut’ v ¢ase, v ktorom ma vykondvat’
pracu, t. j. v Case vzniku pracovného pomeru. Az vtedy ma zmysel uvazovat
0 spoloc¢nom posudzovani pracovného ¢asu, ktoré predpoklada § 85 ods. 7 ZP.

S ohladom na uvedené sa povinnost informovat o dizke pracovného Easu
vzt'ahuje na uchadzaca o zamestnanie, ktory ma byt v ¢ase vzniku pracovného
pomeru mladsi ako 18 rokov. Tento uchadzac je povinny zamestnavatel’a informovat’
o dizke pracovného asu pred uzatvorenim pracovnej zmluvy. Inak povedané, tento
uchadza¢ nema uzatvorit’ pracovnu zmluvu, podla ktorej ma pracovny pomer
vzniknit' v defi, v ktory bude mladsi ako 18 rokov, ak si predtym nesplnil svoju
osobitnu informa¢ni povinnost. A naopak, ak ma mat’ uchadza¢ v ¢ase vzniku
pracovného pomeru viac ako 18 rokov, osobitnad informa¢na povinnost’ sa na neho
vztahovat’ nebude.

4. LEKARSKE VYSETRENIE MLADISTVEHO

Ako uvadzaji J. Zulova a M. Min¢i¢ova, zdkladnym legalnym vychodiskom
posudzovania zdravotnej sposobilosti na pracu na ucely pracovnopravnych vztahov
je v podmienkach Slovenskej republiky § 6 ods. 1 pism. 0) zakona ¢. 124/2006 Z. z.
0 bezpecnosti a ochrane zdravia pri praci a o zmene a doplneni niektorych zakonov
v zneni neskorSich predpisov (dalej len ,,zdkon o BOZP*), podla ktorého je
zamestnavatel’ povinny zarad’ovat’ zamestnancov na vykon préce so zretelom na ich
zdravotny stav, najmd na vysledok posudenia ich zdravotnej sposobilosti na pracu.
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Pri vysledku posudenia zdravotnej spdsobilosti na pracu zakon o BOZP priamo
odkazuje na zakon ¢. 355/2007 Z. z. o ochrane, podpore a rozvoji verejného zdravia
a o zmene a doplneni niektorych zdkonov (d’alej len ,,zdkon o ochrane verejného
zdravia®), ktory proces posudzovania zdravotnej spoOsobilosti vratane vysledku
posudenia v podobe lekarskeho posudku a jeho zaverov upravuje. Do pravneho
rdmca posudzovania zdravotnej spdsobilosti na pracu patri aj § 16 zakona ¢.
576/2004 Z. z. o zdravotnej starostlivosti, sluzbach suvisiacich s poskytovanim
zdravotnej starostlivosti a o zmene a doplneni niektorych zékonov v zneni
neskorsich predpisov (dalej len ,,zdkon o zdravotnej starostlivosti*).!!

Tento pravny rdmec vo vSeobecnosti spdsobuje problém duplicity lekarskych
posudkov vydavanych podla zdkona o ochrane verejného zdravia a zdkona
o zdravotnej starostlivosti. Ked’ze vSak § 30f ods. 1 zdkona o ochrane verejného
zdravia pri vydavani lekarskeho posudku obsahuje odkaz na § 16 zakona
o zdravotne] starostlivosti, ilekarske posudky posudzované lekdrom pracovnej
zdravotnej sluzby su vydavané na zaklade zakona o zdravotnej starostlivosti. Zakon
o zdravotnej starostlivosti preto vnimame ako vSeobecny normativny zaklad
posudzovania zdravotnej sposobilosti na pracu, voci ktorému ma zakon o ochrane
verejného zdravia postavenie $pecidlneho predpisu.'> Ako mozné rieSenie do
budicna prichadza do uvahy zjednotenie pravnej Upravy vydavania lekarskych
posudkov a odstranenie jej duplicity sucasne so zakotvenim formalnych a
obsahovych naleZitosti lekarskych posudkov.'®

Pokial’ ide o uzatvorenie pracovnej zmluvy s mladistvym, situdciu komplikuje
okolnost’, ze Zakonnik prace vyzaduje, aby zamestnavatel’ taktito pracovni zmluvu
uzatvoril po predchadzajicom lekarskom vySetreni mladistvého. Formu, obsah ani
ucel lekarskeho vySetrenia v8ak Zakonnik prace nevymedzuje. Pojem lekérskeho
vySetrenia sa pritom formalne odliSuje od pojmu lekarskej preventivnej prehliadky
vo vztahu k praci (porov. § 176 ZP). Lekarska preventivna prehliadka vo vzt'ahu
k praci smeruje k postideniu zdravotnej spdsobilosti na pracu, teda k objasneniu
otazky, ¢i je zamestnanec spdsobily na vykon posudzovanej prace. Stucastou
lekarskej preventivnej prehliadky vo vztahu kpraci je aj realizdcia réznych
(lekarskych) vysetreni (porov. § 30f ods. 1 a § 30e ods. 5 zakona o ochrane verejného
zdravia). Posudzovanie zdravotnej sposobilosti na pracu sa vSak nevykonava len na
zaklade vysledkov lekarskej preventivnej prehliadky vo vztahu k préci, ale aj na
zaklade hodnotenia zdravotného rizika z expozicie faktorom prace a pracovného
prostredia (§ 30e ods. 1 zdkona o ochrane verejného zdravia). Pred vydanim
lekarskeho posudku, ku ktorému posudzovanie zdravotnej spdsobilosti smeruje, sa
lekdr musi oboznamit’ s pracovnym prostredim a narocnostou prace; lekarsky

11 Pozri blizsie: ZUZOVA, J. — MINCICOVA, M. Posudzovanie zdravotnej a psychickej spésobilosti
na pracu (v podmienkach Slovenskej republiky). Praha: Nakladatelstvi Leges, 2021, s. 16.

Pozri blizsie: MINCICOVA, M. Pravny ramec posudzovania zdravotnej spdsobilosti na pracu a
jeho vyznam v pracovnopravnych vztahoch. In Zdravotna spésobilost zamestnancov. Kosice:
Univerzita Pavla Jozefa Safarika v Kosiciach, 2020, s. 187.

Pozri blizsie: OLSOVSKA, A. Aktualne otazky posudzovania zdravotného stavu (nielen)
zamestnancov na pracovnopravne ucely. In Zdravie pri praci v spektre teorie a praxe. KoSice:
Univerzita Pavla Jozefa Safarika v Kogiciach, 2021, s. 9-10.
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posudok mdze vydat az nasledne, pri dostatoénej znalosti predmetného stavu.'* Na
druhej strane lekarske vySetrenie sa moze realizovat' aj mimo ramca lekarskej
preventivnej prehliadky vo vztahu k praci, resp. mimo rédmca posudzovania
zdravotnej sposobilosti na pracu. Lekarske vySetrenie bez dalSiecho (vo
vSeobecnosti) nesmeruje k objasneniu otazky, ¢i je zamestnanec (resp. uchadzac o
zamestnanie) spdsobily na vykon posudzovanej préce, ale len k zisteniu zdravotného
stavu vysetrovanej osoby.

Podla dikcie ustanovenia § 41 ods. 3 ZP pred uzatvorenim pracovnej zmluvy
postacuje vykonat’ lekarske vySetrenie mladistvého, t. j. zistenie jeho zdravotného
stavu; znenie tohto ustanovenia nevyZaduje, aby zamestndvatel' pre mladistvého
zabezpecil posudenie zdravotnej spdsobilosti na pracu. Treba vSak pripomenut, ze
poCas trvania pracovného pomeru ustanovenie § 176 ods. 1 ZP uklada
zamestnavatel'ovi povinnost’ zabezpecit’ posudenie zdravotnej spdsobilosti na pracu
na zdklade vysledkov lekarskej preventivnej prehliadky vo vzt'ahu k praci
mladistvého zamestnanca pred preradenim mladistvého zamestnanca na int pracu,
ale aj pravidelne, podla potreby najmenej raz za rok, ak osobitny predpis
neustanovuje inak. Ak sa vtychto pripadoch vyzaduje posudenie zdravotnej
sposobilosti, t. j. skimanie, ¢i je zamestnanec sposobily na vykon posudzovanej
prace (nie akékol'vek lekarske vysSetrenie), potom (tym skor) ho treba vyzadovat
pred uzatvorenim pracovnej zmluvy. Iny pristup by znamenal, Zze v dvoch
podobnych situaciach (§ 41 ods. 3 a § 176 ods. 1 ZP) sa postupuje odliSnym
spdsobom, ¢o narusuje princip bezrozpornosti pravneho poriadku.

Tomuto zaveru (povinnost pred uzatvorenim pracovnej zmluvy zabezpecit
posudenie zdravotnej spdsobilosti na pracu) nasvedcuju aj medzinarodné zavizky
Slovenskej republiky. Podla ¢l. 2 bodu 1. Dohovoru MOP ¢. 77 o lekarskom
vySetreni deti a mladych o0s6b a o ich spdsobilosti pri zamestnavani v priemysle deti
amladistvi do osemndstich rokov nesmu byt pripusteni do zamestnania
v priemyselnom podniku, iba ak po dékladnom lekarskom vySetreni boli uznani za
spdsobilych na pracu, ktorou sa majii zamestnavat’ (podobne Dohovor MOP €. 78 o
lekarskom vySetreni deti a mladych os6b a o ich sposobilosti pri zamestnavani
v mimopriemyselnych povolaniach). Predmetné dohovory tiez pouzivaji pojem
lekarskeho vysetrenia (medical examination), no kvalifikuji ho tym, Ze ma
smerovat’ k uznaniu sposobilosti na pracu.

Povinnost’ zamestnavatela podla § 41 ods. 3 ZP je povinnostou
vyplyvajucou z pracovnopravnych predpisov, ktoré upravuji pracovnopravne
vztahy (§ 2 ods. 1 pism. a) bod 1. ZIP). Porusenie takej povinnosti je spravnym
deliktom, za ktory je inSpektorat prace opravneny ulozit’ zamestnavatel'ovi pokutu
(§ 19 ZIP). V tomto smere vSak treba pripomenut’, ze rozpor medzi dikciou
ustanovenia § 41 ods. 3 ZP (lekarske vysetrenie) a jeho teleologickym pozadim
(posudenie zdravotnej spdsobilosti na pracu) spdsobil zakonodarca. Aj z dohovorov
MOP (napr. ¢l. 2 bod 4. Dohovoru MOP €. 77 o lekarskom vySetreni deti a mladych
0sOb a o ich spdsobilosti pri zamestnavani v priemysle) vyplyva, ze vytvorenie

14 Pozri blizsie: ZUZOVA, J. - MINCICOVA, M. O vztahu dvoch pravnych predpisov upravujiicich
vydavanie lekarskych posudkov o zdravotnej spdsobilosti na pracu. In Societas et Iurisprudentia.
Ro¢. 9,2021,¢. 1,s. 118.
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zodpovedajuceho pravneho ramca pre osvedCovanie sposobilosti na zamestnanie
bolo ulohou statu, ktoru si mal §tat splnit’ prostrednictvom vnutrostatnych pravnych
predpisov. Tuto ulohu §tat (zdkonodarca) zanedbal, v dosledku coho vznikla
medzera v zakone.!> Tato medzera ide na tarchu S$tatu; nemdze byt zakladom
pre rozSirovanie podmienok zodpovednosti za spravny delikt. Inak povedané,
v spravnom prave trestnom je analdgia v neprospech pachatela spravneho deliktu
nepripustnd.'® Indpektorat prace sa z tohto hladiska musi obmedzit’ na skimanie
otazky, ¢isa pred uzatvorenim pracovnej zmluvy vykonalo lekarske vySetrenie.
Treba vSak pripomenit, ze podla § 6 ods. 1 pism. o) zdkona o BOZP je
zamestnavatel’ povinny zarad’ovat’ zamestnancov na vykon préce so zretelom na ich
zdravotny stav i vek, a nedovolit, aby vykonavali prace, ktoré nezodpovedaju ich
zdravotnému stavu alebo veku.

Zaroven plati, Zze pracovna zmluva s mladistvym bola uzatvorena bez jeho
predchadzajuceho lekarskeho vySetrenia (resp. bez posudenia zdravotnej
sposobilosti na pracu), nie je dovodom neplatnosti pracovnej zmluvy. Porusenie tejto
povinnosti sa vztahuje na okolnosti, za ktorych bola pracovna zmluva uzatvorena,
nie na jej obsah alebo ucel, preto na tato situaciu nedopada ustanovenie § 39 OZ.
Treba tiez pripomenut, Ze predmetna povinnost' je ustanovena s cielom ochrany
mladistvého zamestnanca. Je neprijatelné, aby pravne nasledky poruSenia
povinnosti zamestnavatel'a ustanovenych v prospech mladistvého zamestnanca jeho
ochranu vo svojom vysledku popierali.

Pokial’ ide o ur¢enie rozhodujticeho okamihu pre posudzovanie veku uchadzaca
o0 zamestnanie, z hl'adiska ustanovenia § 41 ods. 3 ZP je rozhodujici vek, ktory ma
uchddza¢ o zamestnanie dosiahnut’ v ¢ase vzniku pracovného pomeru. Napriek
nevhodne zvolenej dikcii tohto ustanovenia jeho ucel smeruje k postdeniu
zdravotnej spdsobilosti, t. j. skiimaniu, ¢i je uchddza¢ o zamestnanie spdsobily
na vykon prace, ktor ma vykonavat’ (zohl'adiiujuc nepripustnost’ analdgie v oblasti
spravneho trestania). Cielom posudzovania zdravotnej spoOsobilosti je v tomto
pripade osobitnd ochrana mladistvého zamestnanca, konkrétnejSie jeho zdravia,
s ohladom na pracu, ktort ma vykonavat ako mladistvy zamestnanec. Ak ma
uchadza¢ o zamestnanie dohodnuti pracu vykonavat v Case, v ktorom uz
(s ohl'adom na dohodnuty den nastupu do prace) nebude mladistvym zamestnancom,
skimanie tejto otazky nemd opodstatnenie. Na tomto zdvere ni¢ nemeni ani
okolnost’, ze samotné posudenie zdravotnej sposobilosti sa ma uskutoénit’ pred
uzatvorenim pracovnej zmluvy.

Mozno doplnit’, ze Zakonnik prace vo viacerych svojich ustanoveniach nekoresponduje s pravnymi
predpismi na ochranu zdravia nielen v terminologickej rovine (napr. pojem lekarske vySetrenie,
charakteristika vhodnej prace), ale aj v rovine zaverov lekéarskych posudkov (napr. pri okamzitom
skonéeni pracovného pomeru zo strany zamestnanca). Pozri blizsie: MINCICOVA, M. Lekarske
preventivne prehliadky a lekarske posudky v pracovnopravnych suvislostiach. In Zdravie pri praci
v spektre tedrie a praxe. Koice: Univerzita Pavla Jozefa Safarika v Kosiciach, 2021, s. 32. Pozri
tiez: DOLOBAC, M. Posudzovanie zdravotnej sposobilosti pri skon&eni pracovného pomeru. In
Sukromné pravo. Roc. 6, 2020, ¢. 5, s. 185-189.

16 Pozri blizsie: MACHAJOVA, J. a kol. Vseobecné spravne pravo. Bratislava: Eurokodex, 2012, s.
258.
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ZAVER

Postup zamestnavatela a fyzickej osoby (uchadzata o zamestnanie) pri
uzatvarani pracovnej zmluvy upravuje § 41 ZP. Ide o predzmluvné vzt'ahy, ktorych
ucastnikmi su zamestnavatel’ a uchadza¢ o zamestnanie a ich obsahom su ich prava
a povinnosti. V pripade, Ze do predzmluvnych vztahov vstipi mladistvy, na
ucastnikov predzmluvnych vzt'ahov sa vzt'ahuju osobitné povinnosti. Pravna Gprava
predzmluvnych vzt'ahov je vSak v sti€asnosti zdrojom interpreta¢nych a aplikacnych
problémov, ktorych pri¢inou je najmé nepresnd alebo nejasnd terminologia.

Hypotéza €. 1, Ze pre posudzovanie veku mladistvého uchddzaca o zamestnanie
je rozhodujuci cas uzatvorenia pracovnej zmluvy, bola nespravna (neplati
vseobecne). Predmetnt otdzku treba posudzovat’ s ohladom na tucel ustanovenia,
v ktorom je pojem mladistvého pouzity. Kym z hl'adiska povinnosti zamestnavatel’a
vyziadat’ si vyjadrenie zdkonného zastupcu je rozhodujuci vek uchadzaca v Case
uzatvorenia pracovnej zmluvy, z hladiska povinnosti mladistvého informovat
zamestnavatela o  dizke  pracovného &asu uiného  zamestnivatela
a z hl'adiska povinnosti zamestnavatel'a uzatvorit’ pracovnu zmluvu
po predchadzajicom lekarskom vysetreni mladistvého je rozhodujici vek v Case
vzniku pracovného pomeru.

Hypotéza ¢. 2, Ze subjekt, ktorého Zakonnik prace formalne oznacuje ako
zakonného zastupcu mladistvého, v skutocnosti nema pravne postavenie zastupcu,
bola spravna. Zastupcom je ten, kto je opravneny konat’ za iného v jeho mene (§ 22
ods. 1 OZ). Fyzickd osoba, ktora doviSila 15 rokov veku, vSak disponuje
spdsobilost’ou robit’ pravne tkony ako zamestnanec v pracovnopravnych vztahoch.
Subjekt, ktory Zakonnik prace oznacuje pojmom zakonného zastupcu, preto
mladistvého nezastupuje (nekona v mene mladistvého). Na ucely Zakonnika prace
st zakonnymi zistupcami mladistvého v zésade rodi¢ia, ato ztitulu vykonu
rodicovskych prav a povinnosti, ktorych stcastou je starostlivost o vychovu
dietat’a, ku ktorej patri moznost’ vyjadrit’ sa k uzatvoreniu pracovnej zmluvy.

Hypotéza ¢. 3, ze lekéarske vySetrenie, na rozdiel od postdenia zdravotnej
sposobilosti na pracu vykonavaného na zaklade hodnotenia zdravotného rizika z
expozicie faktorom prace a pracovného prostredia, sa obmedzuje na zistenie
zdravotného stavu uchadzaca o zamestnanie, bola nespravna. Z hl'adiska povinnosti
zamestnavatel'a uzatvorit' pracovnii zmluvu s mladistvym po predchadzajicom
lekarskom vySetreni mladistvého totiZz nemozno vychadzat’ len zjazykového
vyznamu pojmu lekarske vysetrenie, ale aj z jeho zmyslu acelu. Rovnako
z medzinarodnych zavizkov Slovenskej republiky vyplyva potreba pred
uzatvorenim pracovnej zmluvy s mladistvym zabezpecit’ postudenie jeho zdravotnej
sposobilosti na pracu, t. j. posudzovanie sa nesmie obmedzit’ na zistenie zdravotného
stavu vySetrovanej osoby, ale musi zodpovedat’ otazku, ¢i je mladistvy spdsobily na
vykon konkrétnej prace.

S ohl'adom na uvedené treba de lege ferenda v jednotlivych pripadoch pristipit’
k spresneniu pravnej Gipravy. V ramci predzmluvnych vztahov je potrebné explicitne
upravit' rozhodujici okamih pre posudzovanie veku mladistvého uchadzaca
o zamestnanie (pozri vysSie). Z hladiska pravnej terminoldgie treba prehodnotit
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pouzivanie pojmu zakonny zastupca; ako prilichavejsi sa v tomto pripade javi pojem
rodi¢, ktory vsSak nepokryva vSetky eventuality vykonu rodi¢ovskych prav
a povinnosti podla zdkona o rodine. Jednozna¢ne nevhodné je pouzitie pojmu
lekarske vySetrenie, ktory treba nahradit’ povinnostou zabezpecit' posudenie
zdravotnej spdsobilosti na pracu.
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The impact of links between entities on the determination of the
customs value of goods in the EU customs law

Abstract

The existence of links between entities concluding transactions on the international
market may encourage these entities to shape the conditions of these transactions in
such a way that the burden of public levies (including customs duties) resulting from
them is as low as possible. These entities, by appropriately shaping the content of
contracts concluded between them, may become more competitive than entities
between which there are no connections. Such a phenomenon poses a threat to both
the state and customs debtors. Therefore, the point is to adopt such regulations that
the market will maintain appropriate conditions of competition between related and
unrelated entities. The aim of the study is to determine how the links between
economic entities can affect the determination of the customs value of goods and
thus undermine competitiveness on the international market. The following issues
will be discussed. definition of customs value, methods of determining the customs
value of goods, transaction value method, understanding related entities in customs
law.

Key words: customs value, transaction value method, related parties.

JEL Classification: K30, K33

INTRODUCTION

An important feature of contemporary public levies (taxes and duties) is
emphasizing the relationship between the amount of these levies and the valuation
of the transaction adopted by its parties. Such a reference to the transaction valuation
made by the parties to the agreement was supposed to make the customs and tax
systems more neutral. This is particularly evident in the case of customs duties,
because the cheaper the goods, the lower the customs duties. As a consequence, after
the payment of these fees, the competitive relationship of cheaper goods or services

I Jolanta Loranc-Borkowska, PhD in law, assistant professor at the Institute of Law at the Cracow
University of Economics. He specializes, inter alia, in consumer protection law and market
protection law, as well as international and EU tax law. Author of several dozen publications in this
field. As part of her teaching activities, she has developed and conducted her own lectures on the
following subjects: Competition and Consumer Protection Law, Legal Market and Consumer
Protection, Legal Aspects of Quality and Legal Aspects of the Sales Process, as well as International
and EU Tax Law and Customs Law.
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to the more expensive ones remains unchanged. This approach contributed to the
increase in the number of related entities, and in particular to the establishment of
subsidiaries and conducting business activities outside the country of the parent
company's registered office. This practice contributed to the development of
globalization, as a result of which transactions between related entities (especially
those made within multinational enterprises) began to constitute a very large
percentage of all cross-border transactions, and with an upward trend. As a
consequence, this phenomenon has become a threat not only to the state budget, but
also to customs debtors and competition on the international market. The state budget
may be exposed to a reduction in customs revenues, as related parties operating in
different customs jurisdictions can set the transaction value of goods in such a way
that the global duty burden on related parties is as low as possible. On the other hand,
customs debtors will be at risk of incurring significant costs related to the
countermeasures taken by states to eliminate threats to their budget revenues. In
addition, appropriate shaping of the transaction value by related entities, which
reduces the burden of public levies, means in practice a lower price of a given good
or service and thus their greater competitiveness compared to the offer of unrelated
entities.

1. CUSTOMS VALUE OF GOODS

In addition to the customs tariff and the origin of the goods, the basic calculation
element for determining the amount of the customs debt is the customs value of the
goods. The rules for its determination are set out in the Union Customs Code?, while
these solutions are determined by the European Union's membership in the World
Trade Organization and the Agreement on the application of Article VII of the
General Agreement on Tariffs and Trade® (GATT) applicable within this
organization, so- called Customs Value Code (CVC)*.

In the literature on the subject, there are definitions of the customs value that are
not directly based on the applicable legal provisions. An example is the definition of
the phrase in German literature, in which the customs value in the simplest terms is
the value of the goods®. On the other hand, in Austrian studies, it is recognized that
the customs value is the basis for the assessment of each duty levied on the basis of
percentage rates®.

2 Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9 October 2013

laying down the Union Customs Code (recast), OJ L 269, 10.10.2013, pp. 1-101, hereinafter

referred to as UCC.

See: Agreement on implementation of Article VI Of The General Agreement On Tariffs And Trade

1994, OJ L 336, 23.12.1994, p. 103—118.

Customs Value Code, Agreement on the application of general article VII on tariffs and trade of

1994, OJ Polish special edition, chap. 11, Vol. 21, p. 405, annexed to the General Agreement on

Tariffs and Trade 1994 (GATT 1994).

5 See: LASINSKI-SULECKI, K. Ceny transferowe w prawie podatkowym i celnym, Warszawa 2014,
p- 33.

6 See: LASINSKI-SULECKI, K. Ceny transferowe..., p. 33.
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A more precise concept of the customs value is presented in the Austrian
literature, because it is the value of the goods that determines the amount of the
customs value. It is worth remembering that the customs value will not always reflect
the value of the goods, which in practice is usually subjective. It should be
emphasized that, in accordance with the provisions of the UCC, certain amounts will
be added to this base (pursuant to art. 71 UCC in connection with art. 135-138
IRUCC? e.g. commissions and brokerage costs with the exception of purchase
commissions) or will be deducted from it (pursuant to Article 72 of the UCC e.g.
costs of transporting imported goods after their entry into the customs territory of the
Union). In addition, discounts are taken into account for the purpose of customs
valuation if, at the time of acceptance of the customs declaration, the sales contract
provides for the application of discounts and specifies their amount®, with advance
payment discounts being taken into account for goods for which the price has not
actually been paid at the time of acceptance of the declaration customs. However,
discounts resulting from changes in the contract that occurred after the acceptance
of the customs declaration are not taken into account. On the other hand, in the case
of applying fixed rates, it is difficult to define the duty assessment basis as the
customs value. On the other hand, in the case of applying quota rates, it is difficult
to define the duty assessment basis as the customs value.

Customs duties may be levied on the quantity or differently calculated value of
the goods, taking into account the estimation standards or market value.

The customs value of the goods is the basis for calculating customs duties in trade
with third countries, as well as the basis for charging other fees. This value is
determined in order to determine the amount resulting from the customs debt, i.e.
import or export duties. The customs value is also the basis for determining the
amount of taxes functioning in trade with third countries, which are collected on the
basis of the so-called tax laws, i.e. the Goods and Services Tax Act and the Excise
Duty Act. Also in a situation where trade policy measures relate to the value of
goods, the customs value will be the basis for their application.

2. METHODS OF DETERMINING THE CUSTOMS VALUE OF GOODS

The Customs Valuation Code introduced a single, neutral customs valuation
system that allows the commercial reality to be maintained based on the price
actually paid or payable for the imported goods contained in the commercial invoice.
It is also extremely important that CVC legally prohibits the use of arbitrary and
fictitious methods of valuing goods.

In the context of the EU, the issue of the customs value has been regulated in art.
69-76 UCC and art. 127-146 of the IRUCC. The regulations contained in the EU

7 Commission Implementing Regulation (EU) 2015/2447 of 24 November 2015 laying down detailed
rules for implementing certain provisions of Regulation (EU) No 952/2013 of the European
Parliament and of the Council laying down the Union Customs Code, OJ L 343, 29.12.2015, p.
558-893, hereinafter referred to as IRUCC.

8 Compare: LASZUK, M. Wartosé¢ celna towaru, [w:] GWARDZINSKA, E., LASZUK, M.,
MASLOWSKA, M., MICHALSKI, K. Prawo celne, Warszawa 2017, p. 122 i seq., and OKTABA,
R. Prawo celne, Warszawa 2022, pp. 45-46.
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Customs Code and in the implementing regulation relating to the Customs value are
based on the regulations contained in the Agreement on the application of Article
VII of the GATT.

Determining the customs value of goods present in the garden with third countries
is a strictly defined procedure. The Union Customs Code provides six methods for
determining the customs value of goods:

1. the transaction value method (so-called the first sale method, and the next are
surrogate methods),

2. the transaction value method of identical goods sold for export to the customs
territory of the Union and exported at or about the same time as the goods
being valued,

3. the transaction value method of similar goods sold for export to the customs
territory of the Union and exported at or about the same time as the goods
being valued,

4. a value method based on the unit price at which imported goods, or identical
or similar imported goods, are sold in the customs territory of the Union in the
greatest aggregate quantity to persons unrelated to the sellers, or

5. the calculated value method, which is the sum of:

— the cost or value of the materials and fabrication or other processes used in
the production of the imported goods,

— an amount for profit and general expenses equal to that normally included
in sales of goods of the same class or kind as those being valued, made by
producers in the exporting country for export to the Union,

— the cost or value of the elements referred to in Art. 71 sec. 1 lit. ¢) UCC,

6. the method of customs valuation based on data available in the customs
territory of the UE.

The methods of determining the customs value of goods are to be applied
sequentially’ (with the transaction value method'® being the first method), but it is
possible to submit a request to replace the method based on the unit price with the
method based on the calculated value (art. 74, sec. 1 UCC).

3. TRANSACTION VALUE METHOD
The customs value of goods is primarily the transaction value, which is the price

actually paid or payable for the goods when sold for export to the customs territory
of the EU and adjusted if necessary (art. 70, sec. 1 UCC). The price actually paid'!

% Compare: NARUSZEWICZ, S., LASZUK, M. Wspélnotowe prawo celne, Warszawa 2004, p. 178.
Due to practice, the scope of the study is limited to discussing the impact of relationships between
entities on the application of the transaction value method.

The wording ,,actually paid” means that the amount due for the goods was paid before the customs
value was established, so the price paid will be taken as the basis of that value.
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or payable!'? is the total payment made or to be made by the buyer to the seller or by
the buyer to a third party for the benefit of the seller for the imported goods and
includes all payments made or to be made as a condition of sale of the imported
goods (art. 70, sec. 2 UCC). Payment may be made by money transfer or by letters
of credit or negotiable payment instruments, and may be made directly or indirectly.

The transaction value method, also referred to as the first sale method, means, in
principle, the adoption of the value resulting from the transaction preceding the sale
to the importer intending to introduce the goods into the customs territory of the EU,
whereby certain conditions must be met:

1. the disposal of the goods or the use of the goods by the buyer is not subject to
restrictions other than:

— restrictions imposed or required by law or by public authorities in the
Union,

— restrictions on the geographical area where the goods can be resold,

— restrictions which do not significantly affect the customs value of the
goods,

2. the sale or price is not subject to conditions or considerations the value of
which cannot be determined in relation to the goods being valued,

3. no part of the proceeds from any subsequent resale, disposal or use of the
goods by the buyer accrues directly or indirectly to the seller, unless an
appropriate adjustment can be made,

4. the buyer and seller are not related or the relationship between them did not
affect the price.

From the point of view of the subject matter of this study, the fourth point is the
most important, stating that the transaction value is used provided that there is no
relationship between the buyer and seller'® or that the relationship between them does
not affect the price of the goods.

Defining the customs value of goods as the price actually paid or payable for the
goods when they are sold for export to the EU customs territory means that in the
event of a chain sale, i.e. where the seller sells the goods with the intention of
exporting them, but by one or several intermediaries, it is important to correctly
indicate the sale that ,,occurred immediately before the goods were brought into the
customs territory of the Union™'. If it is not a purchase transaction by the importer
but another transaction in the sales chain, the importer cannot value the customs
value using the transaction value method based on his transaction. He could use the
sales invoice of another transaction participant, appearing closest to the moment of
entering the goods into the EU customs territory (in practice, this is usually

When determining the customs value of goods whose price has not yet been actually paid at the
time the value is determined, the price payable at the same time will be the basis for determining
the customs value of the goods.

The concept of the relationship between the buyer and the seller is discussed in the next section of
the study.

14 See: CZYZOWICZ, W., GWARDZINSKA, E. Wartosé celna towaréw, Doradztwo Podatkowe —
Biuletyn Instytutu Studiéw Podatkowych 2021, Nr 7, p. 34.

205



unavailable) or use alternative methods. However, due to the very limited market
practice of alternative customs valuation methods, customs formalities can be a
serious problem for the importer'>. As the transaction closest to the moment of
entering the goods into the customs territory, it is possible to indicate any transaction
in the sales chain (this also applies to subsequent sales made before the customs
value is determined, and the price of each of these transactions may be the basis for
determining the customs value), but when declaring a given sales price as the
customs value, the importer is obliged to prove that the given contract of sale was
concluded with the goods intended for the customs territory of the EU'.

4. UNDERSTANDING RELATED ENTITIES IN CUSTOMS LAW

The EU legislator has created a precise!” definition of related entities for the
purposes of customs value regulations. According to art. 127, sec. 1 IRUCC, two
persons are considered to be related if one of the following conditions is met:

one is an officer or director in the other person's company,

they are legally recognized business partners,

they are an employer and an employee,

a third party directly or indirectly holds voting rights or a share in the share
capital amounting to at least 5% of all voting rights or at least 5% of the share
capital of both persons,

5. one of the persons directly or indirectly controls the other,

6. both are under the direct or indirect control of a third person,

7

8

L=

. jointly control, directly or indirectly, a third party,
. are members of the same family.

Persons related in business activities in the sense that one of them is the sole
agent, sole distributor or sole concessionaire of the other is considered to be related
only if they meet the criteria for being considered related parties in accordance with
art. 127. sec. 1 IRUCC.

The term ,,person” is of fundamental importance for the application of the rules
on transaction prices. This concept is defined in art. 4 point 1 CVC, which means a
natural person, a legal person and, if the applicable regulations provide for such a
possibility, an association of persons recognized as having the capacity to undertake
legal acts, but without legal personality. The provisions of the Member States are
relevant here, and it does not matter which specific provisions conferred legal
personality on a given entity'®.

The above definition is valid in all EU Member States, which are obliged to
approach the assessment of the impact of links on the determination of the customs

15 CZYZOWICZ, W., GWARDZINSKA, E. Wartosé celna..., p.34.

Compare: FLIS, K. Okreslenie wartosci celnej, Rzeczpospolita 2004, nr 95, p. 9.

17 See: LASINSKI-SULECKI, K., MATENKA, R. [w:] W. Morawiecki (red.), Wspolnotowy kodeks
celny. Komentarz, Warszawa 2007, p. 349.

18 See: LASINSKI-SULECKI, K. Ceny transferowe..., pp. 169-170.
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value of goods imported into the EU customs territory in the same way, especially
since the basic method of determining this value is the transaction value, and the
transactional link between the entities could induce them to to underestimate this
value in order to reduce the fiscal burden.

5. IMPACT OF RELATIONSHIPS ON THE APPLICATION OF THE
TRANSACTION VALUE METHOD

It is important that the existence of a relationship between the buyer and the seller
is not in itself a sufficient basis for not using the transaction value. Where the buyer
and seller are related, the circumstances surrounding the sale are investigated, if
necessary, to determine whether the relationship has influenced the price. In
addition, the applicant is given the opportunity to submit any additional details that
may be necessary to investigate these circumstances (art. 134, sec. 1 IRUCC). Where
customs have reasonable doubts that the declared transaction value represents the
total amount actually paid or payable for the goods brought into the Union customs
territory, they may request the declarant to provide additional information (art. 140,
sec. 1 IRUCC). If their doubts are not dispelled, the customs authorities may decide
that the customs value of the goods cannot be determined by the transaction value
method (art. 140, sec. 2 IRUCC).

According to art. 134, sec. 2 IRUCC, the transaction value in transactions
between these entities will also be accepted if the applicant proves that the declared
transaction value is very close to one of the following test values, determined in the
same or a similar period:

— the transaction value, when selling to a buyer, not related in any particular
case to the seller, identical or similar goods for export to the customs
territory of the Union,

— the customs value of identical or similar goods, determined in accordance
with art. 74, sec. 2 lit. ¢ UCC,

— the customs value of identical or similar goods, determined in accordance
with art. 74, sec. 2 lit. d UCC.

Where the customs value cannot be determined by the transaction value method
because it does not exist or because of distortions resulting from certain
circumstances it is not acceptable, the other five methods should be used (art. 74,
sec. 1 UCC), but in the established order.

CONCLUSIONS

Transfer pricing regulation in customs law is precise and clear. This is evidenced
by the fact that the Court of Justice of the EU very rarely dealt with the interpretation
of the provisions on customs value in transactions between related parties.

As regards customs valuation, it is known that its legal regulation is mainly aimed
at maximizing potential customs revenue and, to some extent, protecting unrelated
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importers who, in the absence of specific customs valuation provisions in related
party transactions, would be in a more difficult position to reducing customs duties,
which in turn would limit the competitiveness of imported goods, as the economic
burden of customs duties is in most cases included in the price of goods.

In addition, the existing regulations concerning the determination of the customs
value using substitute methods are so precise that problems in determining its correct
amount may only concern difficulties related to the determination of the actual state
of affairs. In addition, under the provisions of the customs law on the customs value,
the problem of locational benefits, encountered in tax law, does not arise.
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Abstract

Data altruism is a concept of voluntarily sharing personal or non-personal data for
general interest purposes, such as scientific research, improvement of public
services, development of new treatments or medicines. Altruistic data sharing is one
of the data sharing models practiced in the EU data market, that has been regulated
last year under the Data Governance Act (DGA). According to the DGA, new
provisions aim to create large data pools for data analytics and machine learning
through data altruism. Therefore, the purpose of this article is to assess whether the
data altruism model may be used as a method of collecting data for training Al
algorithms and thus enhancing data access for Al development.

Key words: data altruism, artificial intelligence, Data Governance Act, general
interest, data sharing, common good.

JEL Classification: K24, K30

INTRODUCTION

Data altruism is a concept of voluntary sharing of personal or non-personal data
for general interest purposes such as scientific research, improvement of public
services, development of new treatments or medicines, mobility improvement, better
production and dissemination of official statistics. Altruistic data sharing is one of
the data sharing models that have been practised in the EU data market. However,
one essential feature that distinguishes this model from the others is the lack of
remuneration for sharing data. Since this type of data sharing must be "altruistic",
there should not be any financial reward for disclosing data for the common good.
Due to the well-known economic value of data and its commercial potential, most
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data sharing practices are organised to generate profit. Therefore, most B2B data
sharing models are based on for-profit purposes, and only a small part of data sharing
practices are purely altruistic.

Nonetheless, data altruism has immense practical potential that has yet to be
discovered and fully developed. This fact has been acknowledged by the European
legislator, which adopted new rules for data altruism in the EU data market last year.
Provisions on data altruism are included in the Data Governance Act? (here and after
DGA) - a regulation adopted in May 2022 which aims to regulate various data
sharing practices and thus enable and facilitate data exchange within the EU. As
recital 3 of the DGA outlines, "(i)t is necessary to improve the conditions for data
sharing in the internal market by creating a harmonised framework for data
exchanges and laying down certain basic requirements for data governance [...]". The
EU legislator also noticed that data is the crucial element of the digital
transformation, better access to data, as well as ensuring data portability, data
interoperability, and avoiding lock-in effects are significant components of further
fostering the data economy. Unarguably, access to data is pivotal to artificial
intelligence (here and after Al) development. As a newly regulated data sharing
model, data altruism is supposed to help achieve these goals.

This article aims to assess whether the data altruism model, regulated under the
DGA, may (or may not) be used as a method of collecting data for training Al
algorithms and thus enhancing data access for Al development. Therefore, the
research question I will try to answer is whether the purpose of Al development
could be regarded as a "general interest" purpose, the pursuit of which is one of the
conditions for the data altruism model according to the DGA. Such a question has
not been posed yet in the existing and rather limited literature. Although altruistic
data sharing has been known for a while, it has yet to be the subject of many studies
or research, in particular from a legal point of view. In academic research, data
altruism occupies a similar position as in the data market, i.e. it is not as popular as
other forms of data sharing despite its true potential to accelerate the data economy.
The data altruism model seems to be out of the mainstream and relatively unnoticed,
so I believe this article may contribute to and enrich the discussion on data altruism.

The article is divided into three parts. In the first part, I present an analysis of the
definition of "data altruism" adopted under Article 2(16) of the DGA. In the second
part, I discuss how altruistic data sharing should be organised, and finally in the third
part of the paper, I focus on Al-related aspects in the context of data altruism. Here,
I tackle the main research question. In the conclusions, I briefly summarise the
outcomes of my examination.

My research is based on a dogmatic method. The dogmatic analysis was
conducted concerning the EU legal acts regulating the issues related to the subject
of the article, in particular the Data Governance Act, the draft Al Act and materials
created during the legislative procedures, such as impact assessment reports. The

2 Regulation (EU) 2022/868 of the European Parliament and of the Council of 30 May 2022 on
European data governance and amending Regulation (EU) 2018/1724 (Data Governance Act), OJ
L 152,3.6.2022, p. 1-44.
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subject of analysis was also the interpretations of existing and proposed legal
solutions adopted in the literature.

1. THE NOTION OF “DATA ALTRUISM” IN LIGHT OF THE DGA

Article 2(16) of the DGA introduces the first legal definition of data altruism. It
states that data altruism means "the voluntary sharing of data on the basis of the
consent of data subjects to process personal data pertaining to them, or permissions
of data holders to allow the use of their non-personal data without seeking or
receiving a reward that goes beyond compensation related to the costs that they incur
where they make their data available for objectives of general interest as provided
for in national law, where applicable, such as healthcare, combating climate change,
improving mobility, facilitating the development, production and dissemination of
official statistics, improving the provision of public services, public policy making
or scientific research purposes in the general interest". To put it simply, a data
subject® or a data holder* may altruistically share their data® with another entity®,
without any remuneration as a rule, and thus allow to use the data for the purposes
of general interest. Based on the definition mentioned above, in the following
paragraphs, I will explain the main conditions for data altruism, which are voluntary
data sharing, processing of data based on the data subject's consent or the data
holder's permission, and carrying out data altruism activities in the purposes of the
general interest.

1.1. Voluntary data sharing

Sharing personal or non-personal data in the framework of data altruism must be
voluntary and thus the result of one's own will. Altruistic data sharing cannot be
forced or imposed, e.g. by regulations or technical solutions obliging data sharing.
Altruistic data sharing cannot result from coercion, understood as an unlawful action
by another entity or a legal obligation. In the first case, the effects of acting under
duress could be evaded by claiming a defect in the declaration of intent. In the
second, sharing data would not be a manifestation of the individual's freedom and

3 Data subject means data subject as referred to in Article 4(1) of Regulation 2016/679 of the
European Parliament and of the Council of 27 April 2016 on the protection of natural persons with
regard to the processing of personal data and on the free movement of such data, and repealing
Directive 95/46/EC (General Data Protection Regulation), OJ L 119, 4.5.2016, p. 1-88 (here and
after GDPR) — see: Article 2(7) of the DGA. Data subject is an identified or identifiable natural
person to whom the data pertains.

Data holder means a legal person, including public sector bodies and international organizations,
or a natural person who is not a data subject with respect to the specific data in question, which, in
accordance with applicable Union or national law, has the right to grant access to or to share certain
personal data or non-personal data — see: Article 2(8) of the DGA.

Including both personal and non-personal data. For the definitions see: Article 2(3,4) of the DGA.
It could data user within the meaning outlined in the Article 2(9) of the DGA, i.e. a natural or legal
person who has lawful access to certain personal or non-personal data and has the right, including
under the GDPR in the case of personal data, to use that data for commercial or non-commercial
purposes.
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autonomy in disposing of his or her data. Like other altruistic behaviours, data
altruism should result from an attitude of selfless concern for the welfare of others,
abstracting from self-interest.

Due to the premise of the voluntary nature of data sharing, mandatory data
sharing activities, such as those based on laws requiring access to data, do not fall
within the scope of data altruism. This type of situation can occur in the relationship
between a data altruism organisation and a public sector body to which the
organisation will request access to data in accordance with national regulations
implementing the provisions of Directive 2019/1024 on open data and reuse of
public sector information. The body providing data access does not act from altruistic
motives but in fulfilment of legal obligations.

The voluntary character of altruistic data sharing is additionally supported by a
condition relating to the absence of remuneration for disclosing the data. Data
subjects and data holders are not entitled to any "reward that goes beyond
compensation related to the costs that they incur where they make their data available
for objectives of general interest". The idea behind this is to enhance purely
philanthropic data activities and exclude sharing data for financial or any material
benefits within the framework of data altruism. If you get paid for the data you share,
then you are not motivated by altruistic reasons but by material ones. It does not
mean such an exchange of "goods" cannot happen, but it should not be part of the
data altruism model.

There is also another reason for this. The EU legislator aimed to introduce a
trustworthy framework which will encourage people and private companies to grant
access to their data and incentivise them to actively participate in achieving the
general interest goals thanks to their data. If data altruism were motivated by a desire
to generate profit and monetise one's data, it would not only be inconsistent with the
idea of altruism, but would also be unnecessarily associated with already existing
commercial practices that sometimes use dark patterns to extract as much data as
possible from users. Such an approach would not foster trust in data altruism.

1.2. Consent or permission as bases for data sharing

According to the definition of data altruism, sharing of data within this model
should be based on either the consent of the data subject (in the case of personal data)
or the permission of the data holder (in the case of non-personal data). Consent is
defined in Article 2(5) of the DGA by referencing the legal definition of consent in
the GDPR. Thus, consent should be voluntary, specific, informed, and unambiguous,
given by the data subject in the form of a statement or explicit affirmative action,
indicating their willingness to allow processing of personal data relating to them.
Altruistic sharing of personal data can be carried out based on Article 6(1a) GDPR
or Article 9(2a) GDPR, in the case of special categories of personal data. Consent
given by the data subject for processing their personal data should also meet the
requirements established by Articles 7 and 8 of the GDPR, which obligate controllers
to ensure that they have obtained valid consent and that individuals are aware of what
personal data is being processed and for what purposes.
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The impact assessment report shows that choosing consent as the basis for sharing
personal data under data altruism was dictated by the fact that altruistic data sharing
was practised even before the adoption of the DGA under the provisions of the
GDPR, including in particular consent for data processing or using the right to data
portability provided in Article 20(1) of the GDPR. In contrast, the research and
public consultations showed a lack of appropriate tools that could be widely used
and enable the collection of personal data for data altruism. There is also a need for
more legal certainty as to whether all processing requirements, including the
conditions for validity of consent under the GDPR, need to be met in the case of data
altruism. The Data Governance Act therefore aims to clarify this issue, remove legal
uncertainties and initiate the creation of tools dedicated to altruistic data sharing.
Such a tool is the European Data Altruism Consent Form, which intends to facilitate
altruistic data collection, provide data subjects with additional transparency on how
their data will be used, and consequently promote trust in altruistic data sharing’. In
order to ensure compliance with the DGA, the EU legislator also stipulated that the
tools for consent or permission and their withdrawal should be clarified in a set of
rules that the European Commission (here and after EC) was required to establish
under Article 22 of the DGA.

Some experts expressed doubts concerning the use of consent as the sole basis
for processing personal data in the context of data altruism®. While they argued that
other legitimate grounds listed in Articles 6(1) and 9(2) of the GDPR should also be
considered, I disagree with this viewpoint. In my opinion, consent is not privileged
over other processing grounds, but it does play a critical role in ensuring that data
sharing is carried out in a safe and equitable manner. To be considered valid, consent
must meet specific GDPR requirements, such as being given voluntarily and without
ambiguity. This implies that the data subject must freely choose to provide consent
without any fear of negative consequences and make their intentions clear’. It is
essential to note that obtaining consent necessitates active participation from the data
subject, which is not required for other grounds, such as fulfilling a legal obligation
or performing a task in the public interest'’.

Compared to other processing grounds, obtaining consent is a more rigorous
process. It requires active participation from the data subject, which reinforces the
voluntary nature of data sharing and raises the standard for personal data processing
within the ambit of data altruism. This can foster trust in the activities of data altruism

7 Article 25 of the DGA.

Centre for Information Policy Leadership, Centre for Information Policy Leadership’s Response to
The EU Commission’s  Consultation on the Draft Data  Governance Act,
https://www.informationpolicycentre.com/uploads/5/7/1/0/57104281/cipl_response_to eu_consul
tation_on dga 5 feb 2021 .pdf, access 15.09.2023.

® LUBASZ, D. Zgoda [in:] D. Lubasz (ed.), Meritum. Ochrona danych osobowych, Warsaw 2022, p.
122.

In such cases, the data subject only acknowledges that his data is being processed. He or she should
learn about the scope and manner of data processing from the information clause provided in
accordance with Article 13 or 14 of the GDPR.
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organizations recognized within the Union and ensure that they adhere to the GDPR's
principles of transparency, fairness, and accountability!!.

On the other hand, the processing of non-personal data for altruistic motives
should be based on a permit granted by the data holder, i.c., a legal entity, including
an international organization, a public sector entity, or an individual. Permission
means granting the right to process non-personal data to another legal or natural
person, i.e. the data user'?. In recital 46 of the DGA, the EU legislator indicated that
data holders could grant permission to process their non-personal data for various
purposes not specified when granting permission. Recital 50 of the DGA implies that
a data holder could indicate limitations on using the non-personal data it provides in
the permission. Therefore, permission for processing personal data should always
include information on the acceptable scope of processing by indicating the specific
purposes of processing. The permission could include a statement by the data holder
authorizing data processing for purposes unknown at the time of granting thereof and
a statement specifying which purposes of processing non-personal data the holder
does not consent to.

1.3. The general interest purposes

The aim of sharing personal or non-personal data through data altruism is to serve
the greater good'. In this regard the EU legislator specified in the data altruism
definition that this model of data sharing should be performed to achieve the
objectives of general interest'*. The term “general interest” is not explicitly defined

1 See: Article 5(1) of the GDPR.

12 See: Article 2(6) and 2(9) of the DGA.

13 Ttneeds to be noted that the concept of data altruism originated from the "data for good" movement,
which aimed to increase the benefits of data access and processing for society. This movement
emerged over a decade ago, when the data economy was rapidly developing and people recognized
the value of data as a resource. It was believed that data could serve a greater purpose beyond
generating profits for companies, such as supporting research, providing better public services,
advancing humanitarian actions or supporting the production of new medical treatments. As a
result, some companies began investing in data for good initiatives by active participation in this
movement and donating (disclosing) their data. This gave grounds for another type of data donation,
called "data philanthropy", i.e. another level of corporate philanthropy, which involved data, skills
and new technologies for conducting data analysis. For more see: GEORGE, J., YAN, J.,
LEIDNER, D. Data Philanthropy: an Exploratory Study, (2019), https://www.researchgate.net/
publication/330524870 Data Philanthropy an Exploratory Study; GEORGE, J., YAN, I,
LEIDNER, D. Data Philanthropy: Corporate Responsibility with Strategic Value?, ,Information
Systems Management” no. 3 (2020), DOI: 10.1080/10580530.2020.1696587; KIRKPATRICK, R.
A New Type of Philanthropy: Donating Data, ,Harvard Business Review” (2013), https://hbr.org/
2013/03/a-new-type-of-philanthropy-don; LEV-ARETZ, Y. Data Philanthropy, ,Hastings Law
Journal”vol. 70 no. 6 (2019); MCKEEVER, B. et al., Data Philanthropy: Unlocking the Power of
Private Data for Public Good, (2018), https://www.urban.org/sites/default/files/publication/98810/
data_philanthropy unlocking the power of private data for public good 2.pdf; M. Stempeck,
Sharing Data Is a Form of Corporate Philanthropy, ,Harvard Business Review” (2014),
https://hbr.org/2014/07/sharing-data-is-a-form-of-corporate-philanthropy;, WU, J. Big Data
Philanthropy: The Social Impact of Donating Data, https://www.linkedin.com/pulse/data-
philanthropy-social-impact-donating-june-wu/, 1.07.2015, access 21.06.2023.

14 See: Article 2(16) of the DGA.

214



in the DGA, but is illustrated by various examples. These include enhancing
healthcare, fighting climate change, improving transportation, supporting the
creation, production, and sharing of official statistics, enhancing the quality of public
services, shaping public policy, and carrying out research for the benefit of society!®.
Nonetheless, the list of general interest objectives is not exhaustive.

“General interest” is an undefined phrase of a value-laden nature, giving some
discretion for interpretations and referring to non—legal norms'¢. Thus, it is a broad
term that refers to certain evaluations prevalent in a particular social group. These
evaluations are usually based on established values or accepted norms that exist
outside the legal system. The purpose of using general clauses is to ensure that legal
norms and rulings made in individual cases are consistent with the norms that exist
in society. Therefore, general clauses aim to supplement and define established legal
rules. When a specific provision includes a general clause, the values and norms
indicated by the clause must be taken into consideration by the legal body
responsible for determining the facts and their legal consequences. Furthermore,
general clauses are used to make the law flexible and better suited to changing
circumstances!’. However, because they are not clearly defined, general clauses can
lead to difficulties in interpretation'®.

In the context of data altruism and the notion of “general interest” two issues
should be emphasised. Firstly, in the EU law there are more general clauses with
similar meanings, which may overlap with the notion of “general interest” as
outlined in the data altruism definition. These include, for example, “social interest”
and “public interest”. Social interest is not defined, but certainly is a legal notion
used in various legal acts'. The term “social” means “connected with society and
the way it is organized”®, “related to or involving society”'. It also means
“produced by and owned in common by society”, “designed to serve society”,
“working selflessly for the benefit of some community”?. It seems that
understanding the meaning of social interest requires to examine the concept of the

15 See: Article 2(16) and recital 45 of the DGA.

16 MALAREWICZ-JAKUBOW, A. Klauzule generalne i zasady stusznosci, ,Biatostockie Studia
Prawnicze” vol. 17 (2014), DOI: 10.15290/bsp.2014.17.12, p. 146.

17 ZIELINSKI, M. Wykiadnia prawa. Zasady. Reguty. Wskazéwki, Warsaw 2002, p. 163-171.

ZURAWIK, A. , Interes publiczny’’, , interes spoteczny’’ i ,,interes spolecznie uzasadniony’’.

Proba dookreslenia pojeé, ,,Ruch Prawniczy, Ekonomiczny i Socjologiczny” vol. 75 no. 2 (2018),

DOI: 10.14746/rpeis.2013.75.2.5, p. 57.

19 See for example: Regulation (EU) 2018/1672 of the European Parliament and of the Council of 23

October 2018 on controls on cash entering or leaving the Union and repealing Regulation (EC) No

1889/2005, OJ L 284, 12.11.2018, p. 6-21, recital 16; Regulation (EU) 2021/819 of the European

Parliament and of the Council of 20 May 2021 on the European Institute of Innovation and

Technology (recast), OJ L 189, 28.5.2021, p. 61-90, Article 7(1b); MATUSIAK, A. Pojecie

interesu spotecznego jako przestanki udzialu prokuratora w postgpowaniu, ,,Zeszyty Prawnicze”

vol. 13 no. 3 (2016), DOI: 10.21697/2p.2013.13.3.07, p. 149.

Oxford Learner’s Dictionaries, Term ,,social”, https://www.oxfordlearnersdictionaries.com/

definition/english/social 1?g=social, access 18.09.2023.

Cambridge English Dictionary, Term ,,societal ”, https://dictionary.cambridge.org/dictionary/

english/societal, access 18.09.2023 r.

Stownik jezyka polskiego PWN, Term ,,spoteczny”, https://sjp.pwn.pl/szukaj/spo%C5%82eczny.

html, access 18.09.2023.
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common good?. Though it lacks a legal definition, this term refers to an interest that
seeks to benefit society while considering the individual positions of its members. It
is intended to apply to a group, rather than just one person, and aims to support the
fulfilment of individual interests. However, the idea of social interest remains vague,
open to interpretation and influenced by external factors such as politics, society,
economy, and specific circumstances®*.

“Social interest” is often identified with “public interest”*. However, since the
legislator uses these two terms, it should be assumed that it intended to distinguish
them and give them different meanings. Accordingly, what does public interest
mean? The concept of public interest is interdisciplinary, although its interpretation
varies from one field of research to another. It is understood differently in economic,
political or legal sciences®. In legal sciences, public interest is one of the basic
categories of administrative law and public economic law. It also constitutes a
criterion that determined the separation of public administration, understood as a
sphere acting to meet the needs of the public and, therefore, for the common good?’.
The concept of public interest does not have a uniform and universal definition, but
instead its content must be determined in particular circumstances, considering the
specific factors present in an individual case®®.

It is important to note that the concept of “public interest” is referred to in the
DGA when it comes to reusing certain types of protected information held by public
sector entities. Recital 16 of the DGA provides for example: “in order to facilitate
and encourage the use of data held by public sector bodies for the purposes of
scientific research, public sector bodies are encouraged to develop a harmonised
approach and harmonised processes to make that data easily accessible for the
purposes of scientific research in the public interest. That could mean, inter alia,
creating streamlined administrative procedures, standardised data formatting,
informative metadata on the methodological and data collection choices and
standardised data fields that enable the easy joining of data sets from different public
sector data sources where relevant for the purposes of analysis”. Therefore, public
interest justifies making specific categories of data, such as commercially
confidential data or data protected by intellectual property rights of third parties,

3 MATUSIAK, A. Pojecie interesu spolecznego jako przestanki udziatu prokuratora w
postepowaniu..., p. 152.

24 TIbid.

23 MATUSIAK, A. Pojecie interesu spolecznego jako przestanki udzialu prokuratora w
postepowaniu...

26 See for example: LIPPMAN, W. The Public Philosophy, Nowy Jork 1955, p. 40; NENTIES, A.,

WOERDMAN, E. The Public Interest in Social Security: An Economic Perspective,

https://www.rug.nl/rechten/congressen/archief/2009/oprichtingscongres-

nilg/soc_sec c2 the public interest in_social security an_economic_perspective.pdf, 2009 r.,

access 25.09.2023; R. Scruton, Stownik mysli politycznej, Poznan 2002, p. 142.

CHMIELEWSKI, J. Interes publiczny. Nadrzedny interes publiczny. O wzajemnej relacji pojeé

[in:] Pojecie nadrzednego interesu publicznego w prawie administracyjnym, Warsaw 2015, p. 247,

NIEWIADOMSKI, Z.K. Pojecie administracji publicznej [in:] HAUSER, R., NIEWIADOMSKI,

Z.K.,WROBEL, A. (eds.), System Prawa Administracyjnego. Instytucje prawa administracyjnego,

vol. 1, Warszawa 2015, p. 15.

CHMIELEWSKI, J. Interes publiczny. Nadrzedny interes publiczny. O wzajemnej relacji pojec...,

p. 247.
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including trade secrets and personal data, available for research or innovative
activities”. For the sake of comparison — within the framework of data altruism,
scientific research in the general interest can also be carried out. Thus, a question
arises — what is the relation between the notions of “public interest” and “general
interest” under the DGA? The material scope of both concepts may overlap in certain
situations, but at the same time, both notions should remain distinguishable, since
they are both used in the same regulation in different contexts

The second issue important to mention in the context of general interest is that
the material scope of this term has not been limited by the EU legislator. List of
examples included in Article 2(16) of the DGA constitutes a non-exhaustive
catalogue. It means the notion of “general interest” may be interpreted very broadly
and somehow adjusted to the needs of particular processing activity, which may have
both positive and negative impact. Positive, because it allows data to be collected for
a variety of socially acceptable purposes. It means that altruistic data sharing is
actually the result of a kind of contract between those collecting the data, i.e. defining
the purposes of the processing, and those sharing their personal or non-personal data,
i.e. accepting the pre-defined purposes of the processing. The negative dimension,
on the other hand, manifests itself in the fact that the lack of clear semantic
boundaries of the concept of general interest may lead not only to a blurring of this
concept on DGA grounds, but to a fading of the boundaries between the different
concepts mentioned above, such as public interest and social interest.

2. REQUIREMENTS FOR ALTRUISTIC DATA SHARING

The DGA provisions outline the requirements for entities seeking recognition as
a data altruism organization in the EU and, subsequently, registration with the
designated national authority. It is important to note that the EU has adopted a
voluntary registration model, meaning that registration — as a rule — is not necessary
for data altruism activities®'. The DGA regulation only applies to entities that choose
to apply for registration, and those who decide not to apply or fail to meet the
registration requirements can still process data under data altruism. However, they
cannot use the label “data altruism organization recognized in the Union” or the
common logo, which are reserved only for registered entities®?.

2.1. Registration requirements
In order to be considered for registration in a national register of recognized data

altruism organizations, certain criteria must be met. These criteria include engaging
in activities that support data altruism, being a legal entity that is established

2 See recital 6 of the DGA.

30 T do not expand on this issue as it is not the subject of analysis of this article. Nevertheless, there is
room for research in this area.

31 Article 1(1c) of the DGA.

32 See: Commission Implementing Regulation (EU) 2023/1622 of 9 August 2023 on the design of
common logos to identify data intermediation services providers and data altruism organisations
recognised in the Union, OJ L 200, 10.8.2023, p. 1-4.
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according to national law and meets objectives of general interest (if applicable),
operating on a non-profit basis and being legally independent from any for-profit
entity, conducting data altruism activities through a separate functional structure, and
adhering to the rulebook mentioned in Article 22(1) of the DGA™.

To register as a data altruism organization, the entity must submit an application
to the state where its organizational unit is located*. The national authority will
review the application and, if all prerequisites are met*, will add the organization to
the public national register of recognized data altruism organizations within 12
weeks*. It is important to note that a registration in one EU member state is valid
throughout the entire EU, so there is no need to register in other member states where
the organization conducts data altruism activities®’. This can make it easier to share
data efficiently and establish cross-border data repositories, which are key objectives
of the DGA.

2.2. Transparency and protecting data subjects’ and data holders’ rights and
interests

Entities listed in the register of data altruism organisations recognised in the
Union must follow certain obligations to ensure transparency and protect the rights
of data subjects and data holders regarding the processing of their personal or non-
personal data. To promote transparency, recognised data altruism organisations must
document and report their activities, as required by Article 20(1) and (2) of the DGA.
This includes keeping accurate records of all individuals and businesses who have
processed data held by the organisation, the duration of processing, the declared
purposes of processing, and the fees paid for access®. Additionally, recognised data
altruism organisations must provide an annual report to the registration authority,
detailing their activities, how they have served the general interest purposes for
which the data was collected, a list of individuals and businesses authorised to
process the data, and a description of the general interest purposes served by such
processing, as well as information on the organisation's income and expenses™.

To ensure transparency, recognised data altruism organisations must also fulfil
information obligations towards data subjects or data holders*’. This includes
providing clear and easily understandable information on the general interest
purposes for which they allow personal or non-personal data processing, as well as
the location of processing and general interest purposes if processed in a third

3 See: Article 18 of the DGA.

3 Article 19(1) of the DGA.

35 Not only prerequisites mentioned in Article 18 of the DGA, but also in Article 19(4) of the DGA
(i.e. information necessary to include in the application).

36 Article 19(5) of the DGA.

37 Article 19(2),(5) of the DGA.

38 Article 20(1) of the DGA.

3 Article 20(2) of the DGA.

40 Article 21(1) of the DGA.
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country. The organisation must also provide tools to obtain consent or permission
for data processing, with the ability to easily withdraw consent or permission®!.
Recognised data altruism organisations are prohibited from using data for
purposes other than general interest, based on data subject’s consent or data holder’s
permission*’. They cannot use misleading marketing practices to obtain data*.
Although the DGA does not provide a clear definition of “misleading marketing
practices”, it is evident from the preamble* that this ban is part of an effort to build
trust in altruistic data sharing. The aim is to reinforce the voluntary nature of data
sharing in data altruism and prevent organizations from influencing data subjects or
holders to make uninformed decisions regarding their personal or non-personal data.
This measure also serves as a safeguard, ensuring that the term “data altruism” is not
exploited to manipulate or misuse data under the guise of benefiting society™®.
Moreover, data altruism organizations must ensure secure storage and processing
of non-personal data®. If any unauthorized transfer, access, or use of shared data is
discovered, the organization must immediately inform the data holders*.
Transparency and appropriate measures for protecting personal and non-personal
data are key prerequisites for building trust in data altruism. However, it's worth
noting that Articles 20 and 21 of the DGA may not provide sufficient safeguards for
data subjects and data holders. This is due to the fact that a registered data altruism
organization may not have control powers over the entities it allows access to the
data. The organization relies on their declarations regarding the purposes, duration,
and results of data processing. Without the ability to verify the use of data, data
altruism may not provide sufficient guarantees for the protection of data subjects and
data holders. It should be borne in mind that entities who have been given access to
data collected by an altruistic organization may continue to share it unless this
possibility is excluded by an agreement between them and the organization providing

41 Article 21(3) of the DGA.

42 Article 21(2) of the DGA.

4 Article 21(2) of the DGA. It is worth noting that the DGA uses the term 'marketing practice' and
not 'commercial practice' as adopted in Directive 2005/29/EC on unfair commercial practices
(Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning
unfair business-to-consumer commercial practices in the internal market and amending Council
Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament
and of the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the
Council, OJ L 149, 11.6.2005, p. 22-39). The use of the term marketing practice refers to the non-
commercial nature of the activities carried out by recognized data altruism organizations. However,
a misleading marketing practice may, under Directive 2005/29/EC, constitute an unfair commercial
practice. Although the activities of a recognized data altruism organization in the Union, carried
out in accordance with the requirements of the DGA, do not fall within the scope of Directive
2005/29/EC, it should be borne in mind that data altruism may be practiced in various ways. It is
therefore not excluded that an entity engaged in data altruism in a manner other than that provided
for in the DGA will fall under the provisions of Directive 2005/29/EC.

44 See recital 46 of the DGA.

4 BEUC, Data Governance Act. BEUC position paper, 2021, p. 7.

46 Article 21(4) of the DGA.

47 Article 21(5) of the DGA. The provision only refers to data holders, not data subjects. However,
GDPR already contains provisions requiring data controllers to inform data subjects of
unauthorized access to their data — see Article 34 of the GDPR.
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the data. Moreover, in the case of further sharing of personal data, the data subject
only sometimes has to be informed about to whom his or her data has been shared.*
These circumstances may undermine the protection of data subjects and data holders.

2.3. Compliance monitoring

The activities of recognised data altruism organisations are subject to supervision
by the bodies responsible for registering them in a national register*”. Member States
are required to establish such bodies and ensure that they comply with the
requirements listed in Article 26 of the DGA™.

According to Article 24(2) of the DGA, competent authorities have the right to
request information from recognised data altruism organisations to verify
compliance with the Regulation's requirements. If an organisation is found to be non-
compliant, it will be informed and given the opportunity to state its position®'. The
competent authority may require the organisation to end the breach and adopt
proportionate measures to comply with the requirements®. Failure to comply with
even one requirement may result in the loss of the right to continue to use the label
" data altruism organisation recognised in the Union" and removal from national and
EU registers®. This strict approach is meant to build trust in data altruism and
motivate organisations to achieve recognised status. However, the costs and
obligations of registration, coupled with the risk of losing the status and being
removed from the register, may deter some entities from conducting data altruism
activities in accordance with the DGA requirements.

The DGA provisions do not provide an option to suspend the powers of a
registered data altruism organisation or otherwise limit the scope of activities carried
out by such an organisation for the time needed to remedy all the deficiencies
identified by the supervisory authority. Nor do they provide for a prohibition on
reapplying for the status of recognised data altruism organisation. Given this, it
should be deemed that an organisation removed from the national or EU register has
the right to reapply for registration once the identified breaches have been remedied
and all the requirements laid down in the Regulation have been met. Nevertheless, it

48 See Article 14(5) of the GDPR.

49 See Article 24 of the DGA.

30 The DGA became applicable on September 24, 2023. Prior to this date, Member States were
required to adopt suitable provisions to enable the regulation's application. This included provisions
to clarify which authority is responsible for registering recognized data altruism organizations. For
instance, the Polish legislator did not manage to adopt the necessary regulations within the given
timeframe. However, based on the draft law on data governance, it has been determined that the
President of the Office of Competition and Consumer Protection will be the competent authority
for this purpose. See: Projekt ustawy o zarzqdzaniu — danymi  available at:
https://legislacja.rcl.gov.pl/projekt/12374554/katalog/12991190#12991190, access: 7.10.2023.

S Article 24 (2),(3) of the DGA.

32 Article 24(4) of the DGA.

33 Article 24(5) of the DGA.
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must go through the registration procedure anew, once again incurring all the costs
involved™.

3. DATA ALTRUISM IN THE CONTEXT OF AI DEVELOPMENT

As the world becomes more interconnected, an abundance of data is being created
from various sources, such as factories, farms, cars, and household appliances. This
data plays a crucial role in driving innovation through data-driven techniques, which
can lead to the creation of personalized and cost-effective products®®. Technologies
such as Al can also be utilized to achieve these goals. These objectives are to be
achieved, among others, by applying the DGA rules, including the data altruism
regime. As stated in recital 45 of the DGA, the DGA “should aim to contribute to
the emergence of sufficiently-sized data pools made available on the basis of data
altruism in order to enable data analytics and machine learning, including across the
Union”. One question that comes up is how much data altruism can contribute to the
advancement of artificial intelligence and the training of algorithms in these systems.
From my perspective, the answer lies in one of the prerequisites of data altruism,
which is the concept of general interest. This prerequisite determines whether a
particular processing purpose can be achieved through data altruism as regulated by
the DGA. As it was indicated earlier, the concept of general interest has no clear
boundaries under the DGA. In the definition of data altruism, we only find an
exemplary list of purposes that are, in the EU legislator’s opinion, perceived as being
of general interest. It means that this catalogue can be enlarged to include other
general interest purposes. Accordingly, if a particular purpose not enlisted in the
above-mentioned catalogue falls under the general interest category, recognized data
altruism organizations can gather personal or non-personal data to achieve it>.
Therefore, the research question can be narrowed down to whether the aim of Al
development can be considered a “general interest” purpose, although it is not
explicitly provided in the data altruism definition.

There is no doubt that over the past few years, significant progress has been made
in the field of machine learning and Al. With the introduction of ChatGPT by
OpenAl in December 2022, Al has become a part of daily life for many people. Even
before this, Al has been widely utilized to power critical economic and

3% While the DGA does not provide information on registration fees, it is likely that the organization

will incur charges during the registration process. The issue of procedural costs was considered
while preparing the regulation draft — see European Commission, Commission Staff Working
Document Impact Assessment Report accompanying the document "Proposal for a Regulation of
the European Parliament and of the Council on European data governance (Data Governance Act),
https://eur-lex.europa.eu/legal-
content/PL/TXT/?uri=CELEX%3A52020SC0295&qid=1678697510594, p. 35-43.

5 Ibid., p. 1.

6 Entities registered as recognized data altruism organizations are allowed to pursue their purpose.
It's important to remember that data altruism can also be practiced in ways not outlined in the DGA.
In these cases, data controllers can choose any purpose for processing, regardless of whether it's of
general interest or not. The decision to pursue these purposes ultimately depends on the acceptance
of the data subjects and data holders - if they do not accept a particular purpose, they will not share
their data.
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administrative applications, including but not limited to facial recognition, cancer
detection, spam control, handwriting analysis, and climate change mitigation tools.
While the current trend holds immense potential, there are also certain risks which
Al may pose, from opacity, discrimination, data protection violations and
unforeseeability, to the environmental costs of training large Al systems, including
water consumption and toxic materials®”.

In light of recent Al developments, legislators worldwide are working to balance
containing Al's risks without stifling innovation and beneficial use. The EC
presented a draft version of Artificial Intelligence Act in April 2021, proposing a
comprehensive legal framework to regulate Al usage in the EU member states’®.
Similar steps have been taken in other parts of the world, for example in China,
Canada, the United States, and the United Kingdom™.

When analyzing the draft Al Act, it is not difficult to see that it focuses precisely
on countering the risks that Al-based systems may cause. It follows a risk-based
approach — a concept that has been already known due to the GDPR. Apparently the
EU has acknowledged the potential risks associated with Al and considers it a
regulatory concern. To manage these risks, the EU has distinguished various levels
of risk and proposed laws that employ a rigorous risk management approach®.
Therefore, Al act proposal distinguishes between four different risk categories:
prohibited; high-risk; limited-risk; and unregulated. As outlined in Article 5 of the
Al Act, there are a number of applications of Al that are prohibited, including the
implementation of social scoring and biometric identification measures in public
spaces (with certain exceptions that are currently the subject of much debate).
However, the primary emphasis of the Al regulations is on establishing guidelines
for high-risk Al systems®!. These high-risk areas include for example administration,

57 Seee.g.: CATH, C. Governing artificial intelligence: ethical, legal and technical opportunities and

challenges, ,Philosophical Transactions of the Royal Society A: Mathematical, Physical and
Engineering Sciences” vol. 376 no. 2133 (2018), DOI: 10.1098/rsta.2018.0080; CHEATHAM, B.,
JAVANMARDIAN, K., SAMANDARI, H. Confronting the risks of artificial intelligence,
https://www.sipotra.it/wp-content/uploads/2019/05/Confronting-the-risks-of-artificial-
intelligence.pdf; GANAPATHY, K. Artificial Intelligence and Healthcare Regulatory and Legal
Concerns, ,,Telehealth and Medicine Today” vol. 6 no. 2 (2021), DOI: 10.30953/tmt.v6.252,
https://telehealthandmedicinetoday.com/index.php/journal/article/view/252; SMUHA, N.A. The
EU Approach to Ethics Guidelines for Trustworthy Artificial Intelligence, ,,Computer Law Review
International” vol. 20 no. 4 (2019), DOL: 10.9785/cri-2019-200402; YIGITCANLAR, T. et al.,
Contributions and Risks of Artificial Intelligence (Al) in Building Smarter Cities: Insights from a
Systematic ~ Review  of the Literature, ,Energies” mno. 13(6) (2020), DOIL:
https://doi.org/10.3390/en13061473, https://www.mdpi.com/1996-1073/13/6/1473.

Proposal for a Regulation of the European Parliament and of the Council laying down harmonised
rules on artificial intelligence (Artificial Intelligence Act) and amending certain union legislative
acts, COM/2021/206 final.

% HACKER, P. AI Regulation in Europe: From the Al Act to Future Regulatory Challenges [in:]
AJUNWA, 1., ADAMS-PRASSL, J. (eds.), Oxford Handbook of Algorithmic Governance and the
Law, Oxford University Press 2024 (forthcoming).

MAHLER, T. Between risk management and proportionality: The risk-based approach in the EU’s
Artificial Intelligence Act Proposal, 30.09.2021, https://papers.ssrn.com/abstract=4001444, p. 246.
61 HACKER, P. Al Regulation in Europe: From the Al Act to Future Regulatory Challenges..., p. 4.
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justice, face recognition, medicine, employment, credit scoring, and particular
insurance policies®?.

If some Al-based systems give rise to such significant risks, resulting in the need
to prohibit or at least restrict their use, the question is whether the development of
these systems can be seen as an objective of general interest, i.e. in the interest of
society as a whole. It seems not, since the public is precisely to be protected from
the effects of the use of such systems. Referring this to data altruism, it should be
noted that, in principle, altruistic data sharing is supposed to contribute to the greater
good of society in general, including the standard of living, the advancement of
scientific research, the development of medicine, the improvement of the quality of
public services and so on. Certainly, data altruism is not intended to collect data for
the development of something that may cause negative consequences for individuals
or social groups, or something that may be perceived as a social threat.

Nevertheless, the answer to the above question is not at all clear-cut. In addition
to systems that cause high risks or unacceptable risks, there are systems which can
generate benefits for society. Various recent studies have demonstrated the potential
benefits that Al can have for social welfare. For example, Amnesty International and
ElementAl have displayed how Al can assist human moderators in recognizing
online abuse directed towards women on Twitter®. Additionally, the Makerere
University Al research group, with the help of the UN Pulse Lab Kampala, has
created automated surveillance methods that can detect the viral cassava disease®.
This same group, in conjunction with Microsoft Research and other academic
institutions, has also founded an electronic agricultural marketplace in Uganda®. In
Darfur, satellite imagery has been utilized to anticipate poverty and identify villages
that have been burned down during conflicts®. Additionally, climate and machine
learning scientists' collaborative efforts have led to the development of predictive
and interpretive instruments for climate action®’. These examples are part of the
much-promoted trend of using Al systems to support societal interests, known as
“Al for good” movement®. As the data infrastructure and Al technology continue to
advance, we can expect to see even more varied applications for Al in social welfare.

2 See Article 6 et seq. of the Al Act proposal.

8 Troll Patrol Findings, ,Troll Patrol Report”, https://decoders.amnesty.org/projects/troll-
patrol/findings, access 8.10.2023.

% Building fertile ground for data science in Uganda — UN Global Pulse,

https://www.unglobalpulse.org/2016/08/building-fertile-ground-for-data-science-in-uganda/,

access 8.10.2023.

NEWMAN, N. et al., Designing and Evolving an Electronic Agricultural Marketplace in Uganda

[in:] Proceedings of the 1st ACM SIGCAS Conference on Computing and Sustainable Societies,

New York, 2018.

JEAN, N. et al., Combining satellite imagery and machine learning to predict poverty, ,,Science”

no. 6301 (2016).

67 ROLNICK, D. et al., Tackling Climate Change with Machine Learning, ,arXiv.org”,
https://arxiv.org/abs/1906.05433v2, 10.06.2019, access 8.10.2023.

%8 COWLS, J. ‘Al for Social Good’: Whose Good and Who’s Good? Introduction to the Special Issue
on Artificial Intelligence for Social Good, ,,Philosophy & Technology” vol. 34 no. 1 (2021), DOLI:
10.1007/s13347-021-00466-3; See also: Al for Good, https://www.aiforgood.eu/, access
13.09.2023; Al for Good, ,,Al for Good”, https://www.aiforgood.co.uk/, access 13.09.2023.
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At the same time, there is no doubt that promoting such uses of artificial intelligence
is legitimate and desirable.

Taking these considerations into account it could be concluded that although
there is room for debate regarding whether Al development should be considered a
goal for data altruism, utilizing Al-based systems for the purpose of achieving
general interest objectives should not be contested. Artificial intelligence can be used
as a tool to facilitate the achievement of general interest objectives, such as medical
research, improving public services, facilitating humanitarian actions. Nevertheless,
Al should be employed reasonably and with respect for the rights and interests of
data subjects and holders.

CONCLUSION

Data altruism is a valuable and promising concept of voluntary sharing of
personal or non-personal data for general interest purposes. Although most data
sharing practices are organized to generate profit, data altruism has the potential to
accelerate the data economy and contribute not only to the achievement of widely
understood common good, but also to the advancement of various tools and solutions
that are developed thanks to data access, including Al-based systems. The EU
legislator has recognized this potential and adopted new rules for data altruism in the
EU data market.

The aim of this article was to assess if data altruism can contribute to the
advancement of artificial intelligence and the training of algorithms in these systems,
and consequently whether the Al development can be considered a “general interest”
purpose, i.e. the purpose which could be pursued within the framework of data
altruism. Remarks presented above allow to conclude that Al-based systems can be
effectively utilized to achieve general interest objectives. While there may be debates
on whether Al development (i.e. collecting data for the sole purpose of training Al
algorithms) should be considered a goal for data altruism, it is undeniable that Al is
a valuable tool to facilitate the achievement of various objectives related to the
greater good of the society.

Regardless of the above conclusion, it is also essential to recognize that altruistic
data sharing can develop and be practiced in various ways, not only through the
model adopted by the EU legislator. Considering the voluntary nature of registration
as a recognized data altruism organization and the numerous obligations imposed on
entities that eventually decide to get such a status, it cannot be excluded that data
sharing for altruistic reasons may operate outside the regime adopted in the DGA. In
such a case, data altruism will be less restrictive, especially regarding integrating
data altruism with commercial activities. Consequently, this may contribute to a
broader interpretation of the general interest criterion as a condition for data altruism
under the DGA. Altruistic data sharing practised outside the DGA regime does not
necessarily have to be carried out solely for general interest purposes, but also for
other purposes, including those related to the development of artificial intelligence.
As a result, whether data altruism operating outside the DGA regime becomes a tool
for Al development actually depends on two groups of subjects: those who collect
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data for a specific purpose and those who provide their data, also known as data
subjects or data holders.
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The new regime of related party transactions in joint stock companies
under Polish law

Abstract

Transactions between related parties are common in both domestic and
international trade. They are fundamental to the operation of groups of companies
in particular. However, they threaten the majority shareholder with
disproportionate benefits, at the expense of the interests of the company and minority
shareholders. This was the reason for the introduction by the Polish legislator of the
provisions concerning the related party transactions applied to the private joint-
stock companies and these joint-stock companies whose shares are introduced to
trading on alternative trading system. This paper aims to present the most important
legal institutions under this newly established related party transactions regime.

Key words: groups of companies, related party transactions, disclosure, approval.

JEL Classification: K15, K20, K22

INTRODUCTION

Based on the Act of 9.02.2022 amending the Act on the Commercial Companies
Code, legal regulation of transactions concluded by a joint stock company with its
related parties was introduced. The adoption of these regulations reflects the ongoing
efforts of the Polish legislature to introduce statutory mechanisms for overseeing
related party transactions. This new regime is in line with the previously
implemented framework for joint-stock companies (listed companies) whose shares
are admitted to trading on regulated markets as a result of implementation of the
Directive (EU) 2017/828. This paper aims to analyze the new regulations in terms of
the adequacy of their adoption in relation to joint stock companies.

1. SUBJECT AND OBJECT SCOPE OF THE NEW REGIME OF RELATED
PARTY TRANSACTIONS

The regime of related party transactions, governed by the Commercial
Companies Code, applies to all joint-stock companies, except for those companies
whose shares are traded on a regulated market (which are subject to a separate regime

1" Dominik Mizerski, PhD Candidate at the University of Silesia in Katowice, Member of the
Research Team of Economic and Commercial Law.
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regulated by the Act on Public Offering) and companies belonging to groups of
companies® (Art. 384! of the Commercial Companies Code). Therefore, newly
introduced regulations are applicable not only to private joint-stock companies but
also to companies whose shares are listed on the alternative trading system (which
in Poland is the NewConnect market).

The formulation of the aforementioned exceptions raises significant doubts
regarding the prerequisites for their application. It is unclear which company should
fulfil the requirements for applying a given exception. It is uncertain whether only
the joint-stock company entering into a transaction with its related party, only the
related party with which the joint-stock company engages in a transaction, or
whether both the joint-stock company and its related party should be noted on a
regulated market or belong to a group of companies. In my opinion, the answer to
this question varies for each exception. For the first exception, it is sufficient for the
shares of the joint-stock company engaging in transactions with its related party to
be admitted to trading on a regulated market. In this case, the regime of related party
transactions regulated by the Act on Public Offering applies to such a joint-stock
company. Regarding the second exception, it appears that it applies only if
simultaneously the joint-stock company and the related party with which the
transaction is entered are part of the same group of companies. This interpretation is
justified by a functional approach and the unique legal relations existing within
companies belonging to a group of companies.

The scope of related parties subject to the regime of related-party transactions
under the Commercial Companies Code, includes the parent company?, subsidiaries,
and affiliated companies®. This is a very narrow range of entities compared to the

A group of companies should be understood as a dominant company and a related company or
companies, governed in accordance with the resolution on participation in a group of companies by
a common strategy in order to pursue the common interest (interest of the group companies),
justifying the exercise by the dominant company of uniform management of the related company
or companies.

Parent (dominant) company should be understood as a commercial company: (a) which holds,
directly or indirectly, a majority of votes at the shareholders' meeting or the general meeting, also
in the capacity of a pledgee or usufructuary, or on the management board of another company
(dependent company), also under agreements with other persons; or (b) which has the power to
appoint or remove a majority of members of the management board of another company (dependent
company) or a co-operative (dependent co-operative), also under agreements with other persons; or
(c) which has the power to appoint or remove a majority of members of the supervisory board of
another company (dependent company) or co-operative (dependent co-operative), also under
agreements with other persons; or (d) if the members of its management board represent more than
one-half of the members of the management board of another company (dependent company) or a
co-operative (dependent co-operative), or (e) which holds, directly or indirectly, a majority of votes
in a dependent partnership or at the general meeting of a dependent co-operative, also under
agreements with other persons; or (f) which exercises a decisive influence over the business of a
dependent company or a dependent co-operative, in particular by concluding an agreement between
the dominant company and the dependent company providing for the management of the dependent
company or transfer of profits by such a company.

Affiliated companies should be understood as a company in which another commercial company
or co-operative holds, directly or indirectly, at least 20 per cent of votes at the shareholders' meeting
or the general meeting, also in the capacity of a pledgee or usufructuary, or under agreements with
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regime of related party transactions regulated under the Act on Public Offering
which refers to much broader catalogue of related parties. The Act on Public
Offering refers to the definition of related parties within the meaning of EU
Commission Regulation No. 632/2010 (Art. 90h sec. 1.1 PoA). Unlike the regime of
related-party transactions regulated under the Act on Public Offering, the regime
under the Commercial Companies Code does not encompass transactions entered
into by a joint-stock company with its controlling shareholder or entities related to
members of its governing bodies. Thus doubts may arise particularly concerning the
effectiveness of the adopted provisions. As a result, a strategic shareholder interested
in acquiring valuable assets of a joint-stock company could theoretically conclude a
contract directly on behalf of the company, thereby bypassing the need for
supervisory board approval. A definition of related parties in the Commercial
Companies Code that aligns with the definition found in the Act on Public Offering
would be a more effective solution for safeguarding the assets of a joint-stock
company.

In terms of the subject matter, the related-party transaction regime applies to
transactions whose value, when combined with the value of transactions entered into
with the same company during the financial year’, exceeds 10% of the company's
total assets as determined in accordance with the Act on Accounting, based on
company's last approved financial statement (Art. 384! CCC).

The Polish legislator, similar to the related-party transaction regime regulated
under the Act on Public Offering, has chosen to use the term "transaction". This term
is not commonly used in Polish civil law, typically referring to "legal action" or
"contract". The limited existing literature suggests that the term "transaction" should
be understood as any legal action leading to the acquisition of property or the
undertaking of obligations by the company. These actions can be both paid and
gratuitous®. Multilateral legal acts are also encompassed by the term "transaction" if
they, to some extent, regulate the rights and obligations of the joint-stock company
and the parent company, subsidiary, or affiliated company involved in the
transaction.

The materiality threshold that triggers the obligation to obtain supervisory board
approval for a related party transaction is determined individually based on the size
of a joint-stock company's balance sheet. This threshold is subject to change each
year due to possible fluctuations in the reported asset items in company's financial
statements. The adopted percentage threshold, representing a certain proportion of
assets, is higher than the threshold set for the related party transaction regime under
the Act on Public Offering, which was set at 5% of their assets determined in the Act
on Accounting (Art. 90h sec. 1.1 POA). The decision to adopt a higher threshold in
the analyzed regulation is justified by trading practices and, specifically, the size of

other persons, or which directly holds at least 20 per cent of shares in another company (Art. 4 Sec.

1.5 CCQ).

It should be understood as a calendar year or other period of 12 consecutive full calendar months,

also used for tax purposes (Art. 3 sec. 1.9 Act on Accounting).

6 SZYMANSKI, K. [in:] Kodeks spotek handlowych. Komentarz do zmian (tzw. prawo holdingowe),
A. Szumanski, R.L. Kwasnicki, F. Ostrowski (eds.), Warszawa, C.H. Beck, 2022, ISBN 978-83-
8291-082-7, Art. 384! nb. 7.
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the joint-stock companies to which the regulation applies. Generally, the assets of
these companies are significantly smaller than those of listed companies’ shares.
Setting a 5% threshold under the Commercial Companies Code could impose a
disproportionate burden on joint-stock companies, requiring them to obtain approval
for almost every transaction with related party.

For transactions that provide one-time benefits, the value should be determined
according to the value specified in the agreement. Regarding transactions with
recurring benefits, the provisions of the Commercial Companies Code explicitly
state that, in the case of such transactions fulfilled under an indefinite-term contract,
the value should be considered the sum of the benefits provided in the first three
years of the contract (Art. 384! sec. 3 CCC). Meanwhile, there are no provisions
specifying the manner of calculating the value of transactions involving recurring
benefits fulfilled under a fixed-term contract. In this regard Art. 90h sec. 2 of the Act
on Public Offering can be applied by analogy. Consequently, the value of the
transaction should be the sum of the benefits fulfilled under such a contract
throughout its duration. Furthermore, regardless of the nature of the benefits
fulfilled, the Commercial Companies Code requires aggregating the values of all
transactions entered into by a joint-stock company with their specified related party
during the financial year to determine whether the value of such transactions exceeds
the quantitative threshold described above.

The regime introduced under the Commercial Companies Code is dispositive
(opt-out). Shareholders have the option to exclude the application of this new legal
institution. The legislator justifies this solution by allowing shareholders to adapt
their entity's internal organization to their justified interests’.The adopted regime
remains in effect unless the company's by-laws explicitly state that it does not apply
to transactions with its related parties. A resolution to amend companies’ by-laws
requires a three-fourths majority vote (Art. 415 CCC), and such amendment becomes
effective only upon registration by the registry court (Art. 430 sec. 1 CCC). On the
same basis, shareholders can modify the rules of the described regime by, for
example, introducing alternative quantitative thresholds for transactions subject to
the regime or deciding that the general meeting, instead of the supervisory board,
will be authorized to approve related party transactions.

2. APPROVAL OF RELATED PARTY TRANSACTIONS AND THE
MANAGEMENT'S INFORMATION OBLIGATION

The supervisory board has been granted statutory authority to approve related-
party transactions. In this regard, the provisions of the Commercial Companies Code
state the same as the Act on Public Offering (Art 901 sec. 3 POA). The supervisory
board’s approval is expressed in the form of a resolution. Unless the company’s by-
laws stipulate otherwise, it requires an absolute majority of votes (Art. 391 sec. 1
CCCQC). Since this authority is granted to the supervisory board in corpore (as a

7 Uzasadnienie rzagdowego projektu ustawy o zmianie ustawy - Kodeks spotek handlowych oraz
niektorych innych ustaw — druk nr 1515 (https://orka.sejm.gov.pl/Druki9ka.nsf/0/2EB24258 E6FF
3ED2C12587450036A4CE/%?24File/1515.pdf) (10.8.2023), p. 50.
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whole), it may not be delegated to an individual member or a committee within the
supervisory board®. The supervisory board's consent can be given before or after the
company's statement but no later than two months from the statement date (Art. 17
sec. 2 CCCQ). In the case of subsequent consent, it will have a retroactive effect from
the time of the transaction. The supervisory board's consent may be unconditional or
conditional’. It should be noted that the supervisory board's resolution on approving
a related-party transaction does not eliminate the obligation of the shareholders'
meeting to adopt a resolution if required under Art. 393 CCC due to the subject
matter of the transaction'.

The obligation to obtain supervisory board approval applies not only to a single
transaction that exceeds the materiality threshold but also to each subsequent
transaction with the same related party concluded during the same financial year,
regardless of its value.

The management board of a joint-stock company must provide information to the
supervisory board before making a decision to approve a transaction (Art. 384! sec.
2 CCC). The information to be provided includes details about the company or other
parties involved in the transaction, the nature of the relationship between the
company and the other parties, the subject matter of the transaction, the transaction's
value, and the necessary circumstances to assess whether it is justified in the
company's interests. It is essential for the information provided to be specific and not
limited to abstract assessments, particularly when evaluating the company's financial
or organizational situation''. The issue of whether the catalogue indicated above is
exhaustive is disputed in legal doctrine'?.

The obligation of the management board to provide information to the
supervisory board is self-imposed, meaning it is not dependent on a request from the
supervisory board'®. However, no deadline specified for the management board to
provide transactional information. Therefore, it is recommended that the company's
by-laws establish procedures for the management board to provide information on

8 KIDYBA, A. Komentarz aktualizowany do art. 301-633 Kodeksu spotek handlowych, Lex/el 2023,
Art. 384!,

® SZYMANSKI, K. [in:] Kodeks spotek handlowych. Komentarz do zmian (tzw. prawo

holdingowe)..., Art. 384! nb. 20

WAIDA, D. Transakcje spolki kapitatowej z jej udzialowcami i funkcjonariuszami — uwagi na tle

dyrektywy 2017/828, Monitor Prawniczy, ISSN 1230-6509, 2018, No. 1, p. 25-26.

' SZYMANSKI, K. [in:] Kodeks spotek handlowych. Komentarz do zmian (tzw. prawo

holdingowe)..., Art. 384! nb. 20.

Two opposing views on the character of this catalogue have been presented in the literature: one

assumes that this catalogue is closed (KRAWCZYK, A. [in:] Kodeks spotek handlowych.

Komentarz do nowelizacji. Prawo holdingowe. Zmiany w funkcjonowaniu organdéw spotek

kapitalowych, R. Adamus (ed.), Warszawa, C.H. Beck, 2022, ISBN: 978-83-8235-496-6, Art. 384!

nb. 7) and the other assumes that this catalog cannot be treated as exhaustive (SZYMANSKI, K.

[in:] Kodeks spotek handlowych. Komentarz do zmian (tzw. prawo holdingowe)..., Art. 384! nb.

23.). In my opinion, the catalogue indicated in Art. 384! sec. 2 CCC is closed in the meaning that

the delivery by the management board of the information explicitly indicated therein will constitute

the fulfilment of their information obligation under this article.

13 KRAWCZYK, A. [in:] Kodeks spotek handlowych. Komentarz do nowelizacji. Prawo
holdingowe..., Art. 384! nb. 5.
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planned transactions'¥.Failure to provide information or doing so improperly may
result in organizational or compensation liability of the joint-stock company’s
management board members (Art. 483 CCC). The board’s information obligation
does not prevent the supervisory board from requesting relevant information from
the management board under Art. 384 sec. 4 CCC. The supervisory board can also
engage an advisor to prepare an opinion or analysis on the transaction under Art.
382! CCC.

Unlike the related-party transaction regime applicable to public companies (Art.
90i PoA), there is no obligation to publish information on entered transactions. While
the lack of this obligation for private joint-stock companies may be justified by the
closed nature of these companies and the generally non-decentralized shareholding,
the lack of introduction of this obligation for joint-stock companies whose shares are
traded on the alternative trading system appears to infringe the principle of
shareholders' rights to equal access to information about the company and its
securities. As a result, a shareholder entering into a transaction with the company,
the value of which requires the approval of the supervisory board, will be privileged
in relation to other shareholders who are not parties to the transaction by having
information about the conclusion of such a transaction'®. Other shareholders will be
aware of such a transaction, which could potentially affect the share price, only once
the financial statements are published.

3. CONSEQUENCES OF CONCLUDING A RELATED PARTY
TRANSACTION WITHOUT THE REQUIRED SUPERVISORY BOARD
APPROVAL

Since the obligation to obtain consent for transactions derives from statutory
provisions, failing to obtain it will result in the invalidity of the transaction (Art. 17
sec. 1 CCC). This applies to cases where the management board did not seek
approval from the supervisory board, as well as situations where the supervisory
board refused approval, but the transaction was still executed. The same outcome
applies if the supervisory board's resolution is subsequently declared invalid in court
proceedings initiated under Article 189 CCP in conjunction with Article 58 sec. 1 or
2 CC', The court judgment in such proceedings has a declaratory character!’.
Therefore, the supervisory board's resolution is deemed not to have legally existed.
Entering into transactions without the required approval from the supervisory board

14 KRYSIK, A. [in:] Kodeks spotek handlowych. Komentarz, Z. Jara (ed.), Warszawa, C.H. Beck,

2022, ISBN 978-83-8235-214-6, Art. 384! nb. 3.

Assuming that the conclusion of such a transaction is not classified by the company as inside

information within the meaning of the Regulation on Market Abuse.

16 Uchwata SN z 18.9.2013, III CZP 13/13, Biuletyn SN 2013/9, poz. 7; SZYMANSKI, K. [in:]
Kodeks spotek handlowych. Komentarz do zmian (tzw. prawo holdingowe)..., Art. 384! nb. 31.

17 SZANCILO, T. [in:] Kodeks postgpowania cywilnego. Komentarz. Art. 1-458(16). Tom I, T.
Szancilo (ed.), Warszawa, C.H. Beck, 2023, ISBN 978-83-8235-858-2, Art. 189 nb. 1;
ZYZNOWSKI, T. [in:] Kodeks postepowania cywilnego. Komentarz, Tom 1. Artykuty 1-366, T.
Wisniewski (ed.) Warszawa, Wolters Kluwer, 2021, ISBN 978-83-8187-982-8, p. 930.

233



may also result in organizational or compensatory liability of members of a joint-
stock company’s management board (Art. 483 CCC).

However, the adoption of such a conclusion leads to a situation where any
transaction concluded without the required supervisory board’s consent is affected
by the sanction of nullity. However, a different view has been presented in the
literature, according to which, in the case of invalidity of the council's resolution to
consent to the conclusion of a related party transaction, Art. 427 sec. 2 in conjunction
with Ar. 427 sec. 4 CCC may be applied analogously!'®.Under this approach, it is
proposed to adopt the view that the sanction of nullity does not apply to these
transactions if the third party acted in good faith when entering into a transaction
with a joint-stock company. A third party remains in good faith, in the context of
Art. 427 sec. 2 CCC, if the party did not know, despite the exercise of due diligence,
about the grounds for the invalidity of the resolutions! or that consent has not been
granted. At the same time, the existence of good or bad faith is legally irrelevant in
relation to the defectiveness of the resolution at the time of the transaction with the
company. Subsequent events do not nullify the state of good faith and protection
under the considered provision®. The above-specified approach envisaging
analogical application of Art. 427 CCC to transactions with related parties is highly
recommended. It increases the safety of trading by upholding transactions in force
that would be otherwise invalid. Although functional interpretation supports the
analogous application of Art. 427 CCC, the lack of a clear legal ground prevents the
implementation of such a solution in the current state of the law.

The supervisory board's resolution denying consent for a transaction should
generally be considered final. The only legal recourse against such a resolution is to
file an action under Art. 189 CCP to establish the existence or nonexistence of a legal
relationship. If a transaction is refused approval, the management board cannot seek
substitute approval from the general meeting under Art. 384 sec. 2 CCC. This is
because Art. 384 of the CCC applies only to cases where the by-laws expand the
competence of the supervisory board. Meanwhile, the requirement to obtain approval
for a company to enter into transactions with a related party derives from the statute.

The consequences differ, however, when the authority to approve related-party
transactions is granted to the general meeting, according to the company’s by-laws.
If this competence is entrusted to the general meeting, entering into a transaction
without the required approval from this body will not invalidate the transaction (Art.
17 sec. 3 CCC). Nevertheless, management board members will still face
organizational or compensatory liability.

MOSKALA, P. Wyrazanie zgody na zawieranie transakcji wewnatrzgrupowych przez radg

nadzorczg spoiki gietdowej — uwagi do transpozycji nowelizacji dyrektywy 2007/36/WE, Przeglad

Prawa Handlowego, ISSN 1230-2996, 2020, No. 11, p. 23.

19 OPALSKI, A. [in:] Kodeks spotek handlowych. Tom III B. Spétka akcyjna. Komentarz do art. 393-
490, Warszawa, C.H. Beck, 2016, ISBN 978-83-255-8057-5, Art. 427 nb 30.

20 BILEWSKA, K. [in:] Kodeks spotek handlowych. Komentarz, Z. Jara (ed.), Warszawa, C.H. Beck,

2022, ISBN 978-83-8235-214-6, Art. 427 nb. 21.
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CONCLUSION

Overall, the following conclusions should be indicated. The new regime of
transactions with related parties introduced by the Act of 9.02.2022 is a relevant
solution, aligning with the legislator's efforts to safeguard the assets of joint-stock
companies. However, some of the solutions adopted within the framework of this
new institution are glaringly ineffective, undermining the purpose of introducing this
regulation.

Firstly, replacing the term "transaction" with another term commonly used in
Polish civil law, such as "legal action," is suggested. This change will help clarify
the material scope of applying the newly introduced provisions and eliminate doubts.

Furthermore, it is recommended that the regime introduced by the Act of
9.02.2022 shall apply to transactions with related parties as defined by international
accounting standards, similar to the solution adopted in the Act on Public Offering.
This approach will enable the creation of a comprehensive system to protect the
assets of a joint-stock company and prevent non-equivalent transfers of its damage.

Lastly, it is essential to highlight the method of defining exceptions from applying
the described regime. Currently, it is challenging to determine when these exceptions
are met. Considering the significance of the sanctions in case of a transaction with a
related party without the required consent, these exceptions should be reformulated
to provide clear guidelines for their application.
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Pravo obchodného zastupcu na odstupné (rozsudok SD EU C-574/21)

Entitlement of the commercial agent to an indemnity
(judgment CJEU C-574/21)

Abstrakt

Sudny dvor Eurdpskej unie vo svojom neddvnom rozhodnuti zo diia 23. marca 2023
vo veci C-574/21 QT proti O2 Czech Republic a.s., konStatoval, Ze pri vypocte
nahrady podla § 17 ods. 2 pism. a) smernice o samostatnych obchodnych zdastupcoch
(t.j. odstupné podla § 669 OBZ), na ktorii ma obchodny zdstupca ndarok pri skonceni
zmluvy o obchodnom zastupeni, je potrebné zohladnit taktiez provizie za hypotetické
buduce obchody, ktoré by obchodny zastupca uskutocnil, keby zmluva o obchodnom
zastupeni nezanikla. Jednorazovo vyplacané provizie moézu, ale nemusia,
predstavovat’ stratenu proviziu obchodného zastupcu, ktora sa ma zohladnit' pri
vypocte vysky odstupného. Z rozsudku taktiez vyplyva, Ze vyplatenie jednorazovej
provizie zahrflajucej aj odmenu za buduce prinosy pre zastupeného nema
automaticky za nasledok stratu naroku obchodného zastupcu na odstupné. Cielom
tohto prispevku je priblizit pravnu argumentdciu obsiahnutu v navrhu generdlnej
advokatky a rozsudku Sudneho dvora Eurdpskej unie a poukdzat' na vplyv zaverov
rozsudku na rozhodovaciu prax (nielen) slovenskych sudov.

Klucové slova: obchodné zastupenie, narok na odstupné, jednorazova provizia pre
obchodného zastupcu.

Abstract
In its ruling of March 23, 2023 (C-574/2021) the Court of Justice of the European
Union has clarified that when calculating the indemnity to which the commercial
agent is entitled upon the termination of the commercial agency contract, it is also
necessary to take into account the commission to which he or she would have
hypothetically become entitled by the conclusion of further transactions. One-off
commission payments may, but do not have to, be considered to constitute lost
commission as relevant factor for calculating the amount of indemnity for a
commercial agent. The Court also stated that the one-off commission payment, which
encompasses remuneration for future benefits to the principal, does not
automatically exclude the commercial agent’s right to indemnity. The aim of the
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0424.

238



paper is to assess the legal argumentation developed in the opinion of the advocate
general and the Court’s judgment and to call attention to its impact on the decision-
making process of (not solely) Slovak courts).

Key words: commercial agency, indemnity, one-off comission for commercial agent.

JEL Classification: K220

UVOD

Pravne normy upravujice zmluvu o obchodnom zastiipeni, obsiahnuté
v ustanoveniach § 652 az § 672 zakona ¢. 513/1991 Zb. Obchodny zakonnik (d’alej
ako ,,OBZ") je potrebné vykladat’ vzdy eurokonformne, a to vo svetle Smernice Rady
86/653/EHS o koordinacii pravnych predpisov clenskych Statov tykajucich sa
samostatnych obchodnych zastupcov (d’alej ako ,,smernica*)* a judikatary Stidneho
dvora Europskej unie (dalej ako ,,Sudny dvor). Uvedeni smernicu, ktora
harmonizuje niektoré aspekty vzt'ahu medzi obchodnymi zdstupcami a zastpenymi,
a stanovuje minimalne poziadavky tykajuce sa ochrany obchodného zastupu je
mozné povazovat' za jednu z kI"i¢ovych smernic z oblasti obchodného prava. Hoci
od jej prijatia uplynuli viac ako tri desatroCia, ciele smernice ajej vyznam pri
vytvarani a udrziavani jednotného trhu pre oblast’ obchodného zastupenia zostavajt
nad’alej relevantné s pridanou hodnotou pre Eurdpsku tniu.® Sudny dvor na
pravidelnej baze rozhoduje o prejudicidlnych otdzkach z oblasti obchodného
zastipenia, pricom nedavne rozhodnutie vo veci C-574/21 QT proti O2 Czech
Republic a.s.* vydané na podklade prejudicialnej otazky poloZenej Najvy$sim saidom
Ceskej republiky, zda sa povedie k zmene stiéasnej rozhodovacej praxe ¢eskych
sudov, a v zasade aj tych tuzemskych, ktoré na zavery a argumentaciu sudov zo
susednej krajiny zvyknl mnohokrat odkazovat’.

Diskutované rozhodnutie Stidneho dvora vo veci C-574/21 sa tyka vykladu
¢lanku 17 smernice, ktory upravuje jeden znajddlezitejSich ochrannych
mechanizmov obsiahnutych v smernici, a to mechanizmus od$kodnenia obchodného
zastupcu po skonceni zmluvného vzt'ahu so zastipenym. Len v stru¢nosti uvedieme,
ze Clenské Staty mali pri transpozicii smernice moznost’ vybrat' si medzi dvomi
alternativnymi mechanizmami odSkodnenia obchodného zastupcu, ato bud’
nahradou (indemnity) podla § 17 ods. 2 smernice, ktora vychadza z nemeckého
pravneho poriadku alebo nahradou skody (compensation for damage) upravenou v
¢lanku 17 ods. 3 smernice, zaloZzenou na francuzskom pravnom systéme. Stdny

2 U.v.ESL382231.12.1986, s. 17. Mimoriadne vydanie v slovenskom jazyku: kapitola 06, zvizok
01,s. 177-181.

Komplexné hodnotenie smernice zo strany Komisie EU prebehlo v roku 2015. Blizsie SWD (2015)
146 v konec¢nom zneni. (Commission staff working document. Evaluation of the Council Directive
on the Coordination of the Laws of the Member States relating to self-employed commercial agents
(Directive 86/653/EEC)/REFIT Evaluation, Brussel, 16.7.2015).

4 Rozsudok Sudneho dvora vo veci C-574/21 QT proti O2 Czech Republic a.s. z 23. marca 2023,

ECLI:EU:C:2023:233.
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dvor v jednom zo svojich rozhodnuti zaroven potvrdil, ze ¢lenské Staty si mozu
zvolit’ iba jeden z dvoch systémov odskodnenia obsiahnutych v smernici.’

Napriek imperativne upravenej alternativnej vol'be sa slovensky zakonodarca
rozhodol transponovat’ oba spdsoby finan¢ného odskodnenia obchodného zastupcu,
pri¢om okrem tohto transpozi¢ného pochybenia® sa samotné ustanovenie § 668a
OBZ, upravujice druhti z moznych alternativ, paradoxne javi ako nadbyto¢né.’
Slovenska pravna tiprava (rovnako ako ¢eska pravna uprava) tak primarne upravuje
rieSenie odSkodnenia obchodného zastupcu po skonceni obchodného zastipenia
zaloZzené na nemeckom modely, ktoré je vymedzené v § 669 OBZ ako prdvo na
odstupné. Vzhl'adom na terminologicky rozdielne oznacenie naroku obchodného
zastupcu pouzivané v smernici a Obchodnom zékonniku, budeme v d’alSom texte
pouzivat’ na oznacenie odSkodnenia obchodného zastupcu po skonceni zmluvného
vzt'ahu so zastupenym namiesto pojmu nahrada pojem odstupné. Na prvy pohlad
moze tento pojem vyznievat zmédtocne, avSak odstupné podla § 669 OBZ vecne
nezodpovedd ani odstupnému podla § 355 OBZ ani odstupnému podla § 76
Zakonnika prace.

I ked’ sa uz Sudny dvor vo viacerych svojich rozhodnutiach venoval vykladu ¢l.
17 smernice,? v diskutovanom rozhodnuti sa bliz$ie zaoberal vykladom ¢l. 17 ods. 2
pism. a) smernice s dérazom na podmienky vzniku naroku na odstupné a metody
vypoctu odstupného, a to najmé v pripade jednorazovo vyplacanych provizii. Ked'ze
dojednanie o jednorazovo vyplacanych provizidch méze byt v zmluve o obchodnom
zastupeni formulované rozli¢ne, v kone¢nom dosledku mozu z takéhoto dojednania
vyplyvat rdzne druhy, resp. spdsoby odmetiovania obchodného zastupcu.’ Na jednej
strane mézu byt jednorazové provizie formulované tym spoésobom, Ze predstavujii
iba pausalnu odmenu, ktora je obchodnému zéstupcovi jednorazovo vyplacana za
ziskanie kazdého nového zékaznika pre zastpeného a nezavisi od dizky trvania
alebo obsahu obchodného vztahu s tymto zakaznikom (provizia za zdkaznika). Na
druhej strane, odmena obchodného zastupcu méze byt formulovana ako jednorazova
provizia za kazdy uzavrety alebo zmeneny obchod (kazdu novouzavreti alebo
zmenenil zmluvu) snovym alebo doteraj§im zakaznikom (provizia za
zmluvu/obchod). Vyska tohto typu provizie v zasade zavisi aj od dizky trvania
obchodného vztahu, alebo druhu ¢i objemu obchodu uzavretého so zakaznikom.
Ako poukaZeme nizSie, uvedené rozliSovanie jednorazovo vyplacanych provizii ma

5 Rozsudok Stidneho dvora vo veci C-338/14, Quenon K. SPRL proti Beobank SA a Metlife Insurance
SA z 3. decembra 2015, ECLI:EU:C:2015:795.

¢ K tejto problematike detailnejsie CSACH, K. Ndroky obchodného zdstupcu podla §§ 668a — 669a
Obchodného zdakonnika. (Ukazkovy pripad nesprdvnej transpozicie smernice). In Smerovanie
&eského a slovenského obchodného prava po vstupe do Eurdpskej tinie. Kosice: UPJS v Kosiciach,
2006, s. 24-30.

7 LAZUR, J. In OVECKOVA, O. a kol. Obchodny zikonnik. Velky komentar. Zvazok II. 2. vydanie.

Bratislava: Wolters Kluwer SR, 2022, s. 1288.

Pozri napriklad Rozsudok Sudneho dvora vo veci C-348/07 Turgay Semen proti Deursche Tamoil

GmbH 7 26. marca 2009, ECLI:IEU:C:2009:195, Rozsudok Sudneho dvora vo veci C-465/04

Honyvem Informazioni Commerciali Srl proti Mariella De Zotti z 23. marca 2006,

ECLI:EU:C:2006:199.

Navrhy generalnej advokatky Tamary Capet vo veci C-574/21prednesené dita 24. novembra 2022

(d’alej ako ,,Navrhy generdlnej advokatky*), bod 84.
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imanentny vyznam najméa pri urCovani vySky odstupného, na ktoré ma obchodny
zastupca narok po skonceni zmluvy o obchodnom zastipeni.

1. KROZSUDKU SD EU C-574/21: SKUTKOVE OKOLNOSTI

V prejednavanej veci iSlo o spor medzi obchodnym zastupcom, ktory uzavrel
zmluvu o obchodnom zastipeni s pravnou predchodkynou spolo¢nosti O2 Czech
Republic a.s. (zastipeny), predmetom ktorej bola Uprava podmienok predaja
telekomunika¢nych sluzieb poskytovanych zastiipenym, dodavok a predaja
mobilnych teleféonov, pripadne dalSich produktov a zdkaznickych sluzieb.
Obchodny zastupca pre zastupeného ziskaval novych zdkaznikov a taktiez uzatvaral
nové zmluvy na d’alSie produkty alebo predlzoval zmluvy, a tak rozvijal obchody
s doterajSimi klientmi zastupeného. Podl'a zmluvy o obchodnom zastipeni boli
obchodnému zastupcovi vyplacané jednorazové provizie za kazdu jednu zmluvu,
ktort v mene zastiipeného s klientom uzavrel. Ak vSak bola nova zmluva uzavreta
prostrednictvom iného obchodného zastupcu alebo zastipeny uzavrel zmluvu
s klientom priamo, obchodnému zastupcovi podl'a zmluvy o obchodnom zastipeni
nevznikol narok na vyplatenie provizie. V diskutovanom pripade sa tak zmluvné
strany rozhodli vylucit pravo obchodného zastupcu na proviziu pri tzv. opakovanych
transakciach, t.j. so zakaznikmi, ktorych obchodny zastupca sice povodne pre
zastipeného ziskal, ale d’alsi obchod s nimi viac nedojednal, resp. d’alSiu zmluvu
s tymito zakaznikmi neuzavrel, a tak mu za tieto obchody provizia nepatrila. Ako
potvrdil Stdny dvor vinom svojom rozhodnuti, takéto zmluvné rieSenie
odmenovania obchodného zastupcu umoziuje dispozitivne pravidlo ¢l. 7 (1)
smernice.'”

Po skonceni obchodného zastlipenia sa obchodny zastupca domahal zaplatenia
odstupného, pricom zastipeny namietal, Ze vyplatenie jednorazovej provizie
vylucuje narok na odstupné, ked’Ze takyto typ provizie nepredstavuje proviziu, ktort
obchodny zastupca skoncenim obchodného zastupenia straca (dalej tiez ako
wStratend provizia®™). Prvostupniovy sud Zalobu obchodného zéastupcu zamietol.
Odvolaci sud rozsudok sudu prvého stupiia potvrdil argumentujic aj tym, Ze za
sprostredkovanie obchodov boli obchodnému zastupcovi vyplatené jednorazové
provizie, obchodnému zéstupcovi nepatrila provizia pri opakovanych transakciach,
a preto zaplatenie odstupného by v tomto pripade nebolo spravodlivé. V dovolacom
konani viak Najvyssi sud Ceskej republiky'! vzniesol pochybnosti o eurokonformite

Rozsudok Sudneho dvora vo veci C-64/21 Rigall Arteria Management sp. z o.o. sp.k. proti Bank
Handlowy w Warszawie S.A. z 13. oktébra 2022, ECLI:EU:C:2022:783. Podr’a ¢l. 7 (1) smernice:
,,Obchodny zdstupca ma narok na proviziu z obchodnych transakcii uzatvorenych pocas platnosti
zmluvy o obchodnom zastupeni:

a) ak sa transakcia uzatvorila v désledku jeho cinnosti alebo

b) sa transakcia uzatvorila tretou stranou, ktoru obchodny zastupca predtym ziskal za zakaznika
pre transakciu rovnakého druhu. *

11 Uznesenie Najvyssieho sudu CR sp. zn. 23 Cdo 2310/2020 z 29. jina 2021.
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doterajSej ustalenej rozhodovacej praxe najvyssiecho sidu'? k (pdvodnému) § 669
ods. 1 eského Obchodného zakonnika,'® podl'a ktorej sa provizia, ktorti obchodny
zastupca skon¢enim obchodného zastipenia straca vyklada tak, ze ide o proviziu,
ktorti by obchodny zastupca ziskaval na zaklade nim uzavretych obchodov este pred
skon¢enim obchodného zastupenia, a preto podal navrh na zacatie prejudicialneho
konania. Poukazoval pritom aj na odlisni nemecku doktrinu a judikattru, podla
ktorej sa za stratené provizie povazuju provizie, ktoré by obchodny zastupca pri
hypotetickom trvani obchodného zastupenia ziskal z buducich obchodov uzavretych
medzi zastipenym a zdkaznikmi. Upozornil aj na to, Ze v nemeckej judikatare sa
presadzuje taktiez nazor, Ze v pripade vyplacania jednorazovych provizii obchodny
zastupca ziadne provizie nestraca. Avsak, takyto vyklad odkazuje najmé na situacie,
kedy st uzatvarané dlhodobejsie obchody, pri ktorych je odmenované samotné
(jednorazové) sprostredkovanie uzatvorenia zmluvy s novym zakaznikom, ale nie
znovu-uzavretie zmluvy s tymto zékaznikom. Najvyssi std Ceskej republiky sa
preto rozhodol ziskat” odpoved’ na otdzku, i v pripade, ak je obchodny zastupca
plateny za kazdy novy obchod jednorazovo, mézeme pri skonceni obchodného
zastupenia hovorit’ o stratenej provizii, ktora je jednym z prvkov sluziacich na
vypocet odstupného alebo sa jedna o dostatoéni odmenu za budice prinosy pre
zastupeného, a jej vyplatenie sa pri vypocte odstupného nezohladnuje.

2. NA;ROK OBCHODNEHO ZASTUPCU NA ODSTUPNE A JEHO
VYPOCET

Predtym ako pristipime k analyze odpovedi Sudneho dvora na prejudicidlne
otazky polozené Najvyssim sudom Ceskej republiky v stru¢nosti priblizime
europsku Gpravu prava obchodného zastupcu na odstupné a jeho vypocet.

V zmysle €l. 17 ods. 2 smernice ma obchodny zastupca narok na nahradu
(odstupné) ak,

a) priviedol zastupenému novych zdakaznikov alebo vyznamne rozvinul obchody
s doteraj$imi zakaznikmi,

b) zastapeny ma nad’alej podstatné vyhody vyplyvajuce z obchodov s tymito
zakaznikmi, tj. zdkaznikmi, ktorych obchodny zastupca ziskal,

¢) vyplatenie odstupného je spravodlivé zohl'adijiuc vsetky okolnosti, najma
proviziu, ktora obchodny zéstupca strdaca.'*

12 K ustalenej judikatire pozri Rozsudok Najvyssieho sadu CR sp. zn. 32 Cdo 3359/2011 z 26.0ktobra
2011, Rozsudok Najvyssieho sudu CR sp. zn. 32 Cdo 534/2012 z 17. decembra 2013, Rozsudok
Najvyssieho stidu CR sp. zn. 23 Cdo 1531/2015 z 27. oktdbra 2015.

V sucasnosti je pravo na odstupné upravené v § 2514 NOZ ako pravo na zvlastni odménu.

Podl’a ¢l. 17 ods. 2 pism. a) smernice: ,,Obchodny zdstupca ma narok na nahradu do takej miery,
do akej:

- priviedol zastupenému novych zakaznikov alebo podstatne zvysil financny objem obchodov s
existujucimi zakaznikmi, a pokial zastupeny ma aj nadalej podstatné prinosy z obchodu s tymito
zakaznikmi a

- nahrada je primerana vsetkym skutocnostiam, najmd provizii za obchody, ktoré obchodny
zdastupca stratil. Clenské §taty mézu pre tieto pripady zahrmit uplatiiovanie alebo absenciu
ustanoveni o obmedzeni obchodu v zmysle clanku 205
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Postup pre vypocet odstupného pre obchodného zastupcu po skonceni
obchodného zastipenia moze byt rozdeleny do troch faz. Cielom prvej fazy je
vycislit vwhody pre zastupeného vyplyvajice z obchodov so zdkaznickou zakladiiou
ziskanou obchodnym zastupcom. Ciel'om druhej fazy je overit, ¢i vyska odstupného
je spravodliva beruc do ivahy vSetky okolnosti, najmai stratent proviziu obchodného
zastupcu. Ak ma byt’ poskytnuta vyska odstupného spravodliva musi odrézat’ budtice
prinosy, ktoré zastipeny z obchodov nad’alej ma, a taktiez stratu, ktortt obchodny
zastupca utrpel z dovodu skonéenia obchodného zastipenia. Nakoniec, v rdmci tretej
fazy sa na sumu odstupného uplatni maximalny limit stanoveny v €l. 17 ods. 2 pism.
b) smernice, podl'a ktorého vyska odstupného nesmie prekrocit’ priemerni rocnt
odplatu vypocitanu z priemeru odmien vyplatenych v priebehu poslednych piatich
rokov, ak zmluva trvala kratSie, vyska odstupného sa vypocita z priemeru odmien za
zmluvné obdobie."

Dovolime si zdoraznit, ze pravna uprava odstupného bola inSpirovana § 89b
HGB, pricom poévodnd nemeckd pravna uprava platnd v Case prijatia smernice
povazovala stratenl proviziu za podmienku vzniku naroku na proviziu. Nakol'ko
v roku 2009 Sudny dvor poskytol odlisny vyklad ¢€l. 17 smernice,'® podl'a ktorého st
stratené provizie iba jednym z prvkov, ktoré je potrebné brat’ do tivahy pri uréovani
spravodlivej vysky odstupného, jeho zavery si vyziadali reviziu nemeckého
konceptu odskodnenia upraveného v § 89b HGB.

Smernica bliz§ie neurcuje konkrétne pravidla pre vypocet odstupného a vol'bu
metody ponechava na jednotlivé Clenské Staty. Jedna z metdd vypoctu odstupného
vychadzajuca z nemeckej praxe je obsiahnutd v Sprave Komisie o uplatiiovani
¢lanku 17 smernice,'” pri¢om v nej zahrnuté informécie maji ul'ah¢it’ jednotne;jsi
vyklad ¢l. 17 smernice.

3. PREJUDICIALNE OTAZKY A ODOVODNENIE ROZSUDKU
SUDNEHO DVORA
3.1. Hypotetické provizie

V ramci prvej prejudicialnej otazky sa vnutrostatny sud pytal, ¢i ¢l. 17 smernice
sa ma vykladat’ tym spdsobom, Ze pri uréovani vysky sumy odstupného sa maju
zohl'adnit’ aj provizie, ktoré by obchodny zastupca hypoteticky ziskal, ak by zmluva
0 obchodnom zastlpeni trvala, a to z obchodov, ktoré boli uzatvorené po skonceni
platnosti tejto zmluvy so zakaznikmi, ktorych obchodny zastupca ziskal pre
zastapeného pred skoncenim platnosti zmluvy.'® Stdny dvor odpovedal na polozena
prejudicidlnu kladne, a tym odmietol interpretdciu ceskych sudov, podla ktorych by
sa do tivahy mali brat’ iba ,,stratené®, teda nevyplatené alebo len Ciastocne vyplatené
provizie za uz uzavreté obchody so zdkaznikmi eSte pocas trvania zmluvy
0 obchodnom zastpeni, hoci k ich uskuto¢neniu doslo az po skonceni obchodného

Rozsudok bod 39, pozri taktiez Navrhy generalnej advokatky, bod 91.

Rozsudok Sudneho dvora vo veci C-348/07 Turgay Semen proti Deursche Tamoil GmbH
z 26.marca 2009, ECLI:EU:C:2009:195.

Sprava Komisie o aplikacii ¢l. 17 Smernice Rady o harmonizacii pravnych poriadkov tykajucich sa
samostatnych obchodnych zastupcov zo dna 23. jula 1996 (KOM (96) 364 v kone¢nom zneni).

18" Rozsudok, bod 41.
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zastupenia. Takato argumentacia ¢eskych sudov nie je akceptovatel'na, ked’ze, ako
poukazuje aj generalna advokatka,' ¢1. 17 ods. 2 smernice sa nema vztahovat na tie
situdcie, v ktorych obchodnému zéstupcovi nebola vyplatend provizia v plnej vyske
za uzavreté obchody pocas platnosti obchodného zastupenia, pretoze na takéto
situacie - nezaplatenie provizie, na ktort ma obchodny zastupca narok - sa uplatni
ind iprava smernice, konkrétne ¢lanok 7 smernice.?’ Navyse sa ¢l. 17 ods. 2 smernice
nemdze uplatiiovat’ ani na tie obchody, ktoré boli takmer uzatvorené pred skoncenim
obchodného zastipenia, avsak k ich uzavretiu doslo az po skonceni obchodného
zastipenia.?! Stratent proviziu podl'a ¢1. 17 ods. 2 pism. a) smernice preto nemozno
vykladat’ ako nevyplatenu proviziu za uz uzavreté/uskutocnené obchody, narok na
ktoru by sa posudzoval ako porusenie zmluvnych narokov obchodného zastupcu.?
Pravo obchodného zastupcu na vyplatenie provizie totiz nepodlicha obmedzeniam
upravenym v ¢lankoch 17 a 18 smernice. Prijatie interpretacie stratenej provizie
vylucne na uz uskuto¢nené obchody (a nevyplatené provizie) by mohlo mat’ vyrazne
negativny vplyv na obchodného zastupcu, ktory by prisiel o znané odmenenie.”

Z diskutovaného rozsudku teda jednoznaéne vyplyva, ze pri urovani vysky
sumy odstupného je potrebné zohladnit hypotetické provizie, tj. provizie za
hypoteticky uzavreté budiice obchody. Sudny dvor argumentoval tym, ze ¢l. 17 od.
2 pism. a) smernice vyslovne odkazuje na slovné spojenie ,,podstatné vyhody*, ktoré
zastupeny ,,aj nadalej* ma, a uvedené je potrebné vykladat' v tom zmysle, ze ide
o vyhody, ktoré aj po skonceni zmluvy o obchodnom zastupeni vyplyvaju
zastipenému z obchodov, ktoré obchodny zastupca uzavrel alebo rozvinul pocas
trvania obchodného zastupenia.?* Podstatné vyhody je pritom mozné vypoditat’ iba
na zaklade hypotetickej uvahy o budicom vyvoji obchodov. Provizia za hypotetické
budtce obchody ma byt preto zahrnutd do pojmu stratena provizia, ktora predstavuje
jeden z prvkov pre vypocet finalnej sumy odstupného.

3.2. Vypocet odstupného pri jednorazovo vyplacanych proviziach

V ramci druhej prejudicialnej otazky sa vnutroStatny sud v podstate pytal, za
akych okolnosti sa mézu jednorazovo vyplacané provizie povazovat za stratené
provizie a ¢i vyhody, ktoré zastipenému plynu aj po skonceni zmluvy o obchodnom
zastipeni od zdkaznikov ziskanych obchodnym zastupcom su uz obsiahnuté
v jednorazovo vyplatenych proviziach, a tym su vylacené z vypoctu vysky
odstupného.

Prave v ramci druhej polozenej otazky je ddlezité rozliSovat’ medzi viacerymi
druhmi jednorazovo vyplacanych provizii. Ako sme uz vysSie uviedli,
v prejednavanom spore boli jednorazovo vyplacané provizie za kazdu nova zmluvu
bez ohladu na to, ¢i zmluva bola uzavretd snovym alebo uz existujucim
zakaznikom. Tento typ jednorazovej provizie je odlisSny od pausalnej odmeny za

19 Navrh generalnej advokatky, bod 81.

20 Rozsudok, bod 53.

21 Clanok 8 smernice.

22 Navrhy generalnej advokatky, bod 82.
2 Rozsudok, bod 58.

24 Jbid., bod 44.
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ziskanie kazdého nového zékaznika, ktorej vypocet nezavisi od dizky alebo obsahu
obchodného vztahu so zakaznikom. V pripade druhej spominanej provizie,
obchodny zastupca ziadnu proviziu po skonceni obchodného zastupenia nestraca,
ked’ze pre zastupeného viac ¢innost nevykondva, a tym padom neprinasa novi
klientelu. Na druhej strane, pokial’ ide o pripad vyplacania jednorazovych provizii
za kazdl uzavretu alebo zmenent zmluvu so zédkaznickou zakladiiou obchodného
zastupcu, takato provizia moze predstavovat’ stratenu proviziu, ktora sa ma pri
vypocte vysky odstupného zohl'adnit’.

Z rozsudku Sudneho dvora vyplyva, Ze zdvisi od druhu dojednanej jednorazovej
provizie, ¢i ta bude zohladnena pri vypocte sumy spravodlivého odstupného.
Zaroven plati, ze stratend provizia nepredstavuje podmienku vzniku naroku na
odstupné, ale je len jednou zo skutocnosti, ktoré je potrebné zohl'adnit’ pri vypocte
spravodlivej sumy odstupného.”*> Ako uvadza vo svojom Navrhu generdlna
advokatka ,,0 stratenu proviziu by neslo jedine v pripade, ze zmluvne dohodnuta
provizia by bola jednorazovo vyplacanou proviziou takého druhu, pri ktorom bol uz
zastupca odmeneny za budiice prinosy, ktoré budu zastupenému nadalej plynut zo
zakaznickej zdakladne vytvorenej zastupcom. To vSak neznamend, Ze zastupca nemd
narok na vyplatenie nahrady, kedZe stratend provizia je pri urcovani toho, ¢i je
vyplatenie spravodlivé, len jednym prvkom. “*° Preto odstupné nemozno automaticky
vylucit' z dévodu, ze v zmluve o obchodnom zastipeni bola dohodnuta jednorazovo
vyplacana provizia, dojednand ¢i uz ako odmena za zdkaznika alebo odmena za
kazdy novy obchod. Z uvedeného vyplyva, Ze ak by teoreticky obchodny zastupca
nepriSiel o ziadne provizie, kedze za vSetky budice obchody uzavreté medzi
zastipenym a nim ziskanou zakaznickou zakladiou, by mu boli vyplatené vysoké
provizie eSte pred skoncenim obchodného zastipenia, napriek tomu by mu vznikol
narok na odstupné, kedze stratend provizia nie je nevyhnutnou podmienkou pre
vypocet sumy odstupného. Pri vypocte vysky odstupného je mozné zohl'adnit’ aj iné
skuto¢nosti, ato napriklad ak zastapeny prispieval do dochodkového fondu
obchodného zastupcu.?” Nepochybne, vo vic¢sine pripadov bude pre obchodného
zastupcu narocné preukazat’ okolnosti, ktoré by oddvodiovali vyplatenie
spravodlivej sumy odstupného, ak ukoncenim obchodného zastipenia k strate
provizie nedochadza.

4. VYPOCET ODSTUPNEHO PODIA § 669 OBCHODNEHO ZAKONNIKA

Ako sme uz vuvode naznacili, ¢l. 17 ods. 2 pism. a) smernice upravujuci
odskodnenie obchodného zastupcu po skonceni zmluvy o obchodnom zastupeni bol
do slovenského pravneho poriadku transponovany ako prdavo na odstupné (§ 669
OBZ). Na vznik naroku obchodného zastupcu na odstupné musia byt’ splnené dve
kumulativne podmienky. Po prvé, obchodny zastupca pre zastupeného ziskal novych
zakaznikov (alebo vyznammne rozvinul obchody s doterajSimi zékaznikmi) a po
druhé, zastapeny ma aj nad’alej podstatné vyhody z obchodov s tymito zakaznikmi.

25 Névrhy generélnej advokatky, bod 55 a 59.

26 Jbid., bod 89.
27 Ibid., bod 111.
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V zmysle § 669 ods. 1 pism. b) OBZ musi byt’ vyplatenie (urcenie vysky) odstupného
s prihliadnutim na vSetky okolnosti, najmi na proviziu, ktora obchodny zastupca
straca a ktora vyplyva z obchodov uskuto¢nenych s tymito zakaznikmi, spravodliva;
tieto okolnosti zahfnaju aj pouzitie alebo nepouzitie konkurenénej dolozky podrla §
672a OBZ. Metoda vypoctu odstupného nie je Obchodnym zakonnikom alebo inym
pravnym predpisom blizSie Specifikovand, judikatérna prax sa pri vypocte
odstupného odvolava zviac¢sa na Spravu Komisie z roku 1996. Ojedinele sa pri
vypocte odstupného, ak bol obchodny zastupca vyplacany jednorazovou proviziou,
stretneme aj s argumentaciou prvostupniovych stidov in§pirovanou judikatornou
praxou Ceskych stdov.?® Vo viacerych pripadoch viak sudy spravne, v sulade so
zavermi diskutovaného rozhodnutia Sudneho dvora, nepovazovali vyplacanie
jednorazovych provizii za dovod na vylti¢enie naroku na odstupné.”

Zavery vyplyvajlce z rozsudku Sudneho dvora moézu prispiet’ k prehodnoteniu
spdsobov vyplacania provizii obchodnym zastupcom zo strany zastipeného. V praxi
totiz moze nastat’ situdcia, ze zastupeny bude povinny jednak zaplatit' proviziu
suc¢asnému obchodnému zastupcovi, ktory uzavrel novi zmluvu so zakaznikom,
ktorého povodny (predosly) obchodny zéstupca pre zastupeného ziskal, a zaroven
bude povinny financne odskodnit’ pdvodného (predosiého) obchodného zastupcu,
ktory tychto klientov ziskal, a to na podklade § 669 OBZ.

Dalej si dovolime uviest, Ze rozhodovacia prax slovenskych sudov nie je
jednotna ani pri posudzovani dohody o vyske odstupného. Zatial’ Co ustanovenie §
669 OBZ upravujuce sposob vzniku naroku na odstupné a jeho maximalnu vysku je
v zmysle § 263 ods. 1 OBZ ustanovenim kogentnym, od ktorého sa zmluvné strany
nemozu odchylit, smernica v ¢l. 19 vylucuje dohodu zmluvnych stran o vzniku a
vyske odstupného vylucne v pripade, ak by dojednanie bolo uzavreté v neprospech
obchodného zastupcu. V zmysle smernice je zmluvna volnost’ obmedzend, nie vsak
uplne vylucena. Nemoznost dohodnut’ sa odchylne od tychto ustanoveni pred
skoncenim platnosti zmluvy zabrafiuje tomu, aby dochadzalo k (nitenému) vzdaniu
sa naroku na odstupné vopred. Vyhodnost” alebo nevyhodnost’ zmluvnej dohody je
potrebné posudzovat v momente, ked ju zmluvné strany zamyslaju, preto sa
zmluvné strany nemoézu dohodnut’ odlisne, pokial’ nevedia, ¢i sa dojednanie pri
zaniku zmluvy o obchodnom zastipeni prejavi v prospech alebo neprospech
obchodného zastupcu. Zmluvne dojednany vypocet odstupného je tak pripustny len
vtedy, pokial’ je ex ante vylicené, Ze sa pri zaniku zmluvy ukaze, Ze je v neprospech
obchodného zastupcu.’® Zmena dovodov a kritérii na vypocet odstupného je tak
pripustnd iba za predpokladu, Ze splnenie dojednanych podmienok zabezpecuje
obchodnému zéstupcovi rovnaké alebo vyssie financné odSkodnenie nez by bolo
odskodnenie ustanovené podla normativnych kritérii. Uvedené pravidlo vyrazne

28 Pozri argumenticiu prvostupfiovych sadov v rozsudku Okresného stdu Bratislava II sp. zn.

25Cb/70/2013-1598 zo dna 6. novembra 2018 (odvolacim sudom vratené na d’alSie konanie a nové
rozhodnutie) a v rozsudku Okresného sudu Bratislava I1 22Cb/128/2014 z 20. maja 2019 (zruSenom
uznesenim Krajského sudu v Bratislave, sp. zn. 2Cob/159/2019 z 25. augusta 2020, konanie neskor
ukonc¢ené zmierom).

Napr. uznesenie Krajského sudu v Bratislave, sp. zn. 2Cob/159/2019 z 25. augusta 2020.
Rozsudok Sudneho dvora vo veci C-465/04 Honyvem Informazioni Commerciali Srl proti Mariella
De Zotti z 23. marca 2006 bod 25 a 27, ECLI:EU:C:2006:199.
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stazuje negociacné procesy zmluvnych stran pri odchyleni sa od stanovenych
podmienok. Tym samozrejme nie je dotknuté pravo zmluvnych stran dohodnut’ sa
o vySke odstupného alebo vzdani sa naroku na finan¢né odSkodnenie po skonceni
zmluvy o obchodnom zastpeni.

Restriktivne koncipované znenie § 669 OBZ okliestuje ochranu obchodného
zéstupcu a pravo dojednat’ si vznik naroku na odstupné odli$ne.*' V tomto kontexte
je viditel'na aj rozdielna aplika¢na prax zo strany sudov pri posudzovani dohdd
0 odstupnom. Pri analyze rozhodnuti sme sa stretli s argumentaciou sudov, ze
vzhl'adom na kogentnu pravnu upravu je dohoda o (maximalnej) vyske odstupného
neplatna pre rozpor so zakonom bez blizSieho skimania vyhodnosti/nevyhodnosti
dohody pre zastupcu,® a taktiez s argumentéciou, Ze absencia transpozicie ¢l. 19
smernice, ktory urcuje jednostrannu kogentnost’ ustanovenia o vypocte odstupného,
umoziiuje vyhodnotit dojednania o fixne uréenom 6-mesacnom odstupnom
ako suladné s § 669 OBZ.33

Navyse, smernica pri vypocte maximalnej vysky odstupného vychadza z celkovej
odplaty, zahriiujucej vSetky formy odmien obchodného zastupcu, tzn. nielen provizie
(zé&vislej od poctu a objemu obchodov) ale aj pausalizovanych odmien ¢i dohodnute;j
nahrady nakladov. Zmena spdsobu vypoctu odvijajuca sa od celkovych odmien
obchodného zastupcu, vedie k ekonomickému zvySeniu hodnoty odstupného
prinaleZiacej obchodnému zastupcovi. Domnievame sa, Ze sucasnd pravna Gprava si
ziada reviziu nielen povahy pravnej normy upravujucej vznik naroku na dostupné,
ale taktiez aj ipravu zdkonnej maximalnej hranice vysky odstupného, ktora by sa
viazala na priemernd ro¢nt odmenu, vypocitani z priemernych odmien obchodného
zastupcu za jednotlivé roky vykonu predmetu ¢innosti obchodného zastipenia.

ZAVER

Cielom predlozeného prispevku bolo priblizit zavery Sudneho dvora
vyplyvajice z rozsudku vo veci C-574/21 QT proti O2 Czech Republic a.s., ktoré
povedl k zmene doterajsej judikatornej praxe (nielen) ceskych sidov. Stdny dvor
viackrat vo svojom rozhodnuti zdoraznil, Ze uc¢elom institatu odstupného je ochrana
obchodného zéstupcu a vyklad ¢lanku 17 smernice, ktory by mohol byt na ujmu
obchodného zastupcu je vyluceny. Preto pri urCovani vysky sumy odstupného sa
maji zohladnit' aj provizie ztzv. hypotetickych obchodov, ktoré by obchodny
zastupca uskuto¢nil, ak by zmluva o obchodnom =zastipeni nad’alej trvala.
Jednorazovo vyplacané provizie za kazdy novo uzavrety obchod mozu predstavovat’
stratenu proviziu obchodného zastupcu, ktora sa ma taktiez zohladnit’ pri vypocte
vysky odstupného. Zavery Sudneho dvora, ktoré vyrazne sleduju ochranné ciele
smernice moZu v praxi prispiet’ k zmene v spdsoboch odmenovania obchodnych

31 SULEKOVA, Z. Zmluva o obchodnom zastipeni - de lege ferenda. In Reforma sukromného préava

na Slovensku a v Cechach. Brno: Masarykova univerzita, 2013, s. 165-182.

32 Rozsudok Krajského sudu v Bratislave sp. zn. 3Cob/129/2019 z 06. aprila 2022. V danom pripade
bolo odstupné dohodnuté vo vyske priemernej jednomesacnej provizie, sud sa vSak nezaoberal
dohodnutou vyskou odstupného, ale vychadzal iba zo zakazu odchylenia sa od zakonnej kogentne;j
upravy.

3 Rozsudok Okresného sudu Bratislava II sp. zn. 30Cb/7/2020 z 08. oktobra 2020.
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zastupcov. Okrem toho sme v ¢lanku poukazali aj na odlisSnu rozhodovaciu prax
slovenskych sudov pri akceptacii doh6d medzi obchodnym zastupcom a zastipenym
o vyske sumy odstupného uzavretych este pred skon¢enim obchodného zastipenia.
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"Other users also like..." — A Perspective on Recommender Systems in
the DSA

Abstract

Recommender systems are fully or partially automated systems used by online
platforms to suggest in their online interface specific information to recipients of the
service or prioritize that information, including as a result of a search initiated by
the recipient of the service or otherwise determining the relative order or
prominence of the information displayed. When interacting with consumers they
pose risks, e.g., loss of decision autonomy and data protection threats. The Digital
Services Act (DSA) addresses these concerns by requiring recommender system
transparency in Article 27 and stipulating obligations of major platforms in Articles
34-38. This article assesses whether the DSA implements sufficient safeguards for
consumer safety from recommender system risks.

Key words: recommender systems; consumer; Digital Services Act; very large online
platforms; very large online search engines.

JEL Classification: D18, K32

INTRODUCTION

Technological advancements have reshaped the operations of businesses, as well
as the models for communication and information exchange®. The emergence of
online platforms in the late 20th century® caused commerce to gradually shift from
the real world to e-commerce platforms. Entrepreneurs operating on online platforms
strive to individualize their offers as much as possible to encourage as many
consumers as possible to use the proposed products or services. One of the main
tools used by the online platforms are recommender systems. These systems are used
to suggest relevant information and rank them, such as by displaying, for example,
the most financially advantageous offer first. For consumers, recommender systems

The author is a Ph.D. candidate at the Doctoral School of Social Sciences of the University of £.6dz,
Poland.

European Parliamentary Research Service EU policies. Delivering for citizens: Digital
transformation.
https://www.europarl.europa.eu/RegData/etudes/BRIE/2019/633171/EPRS_BRI(2019)633171 E
N.pdf (dostgp: 2.2.2023 r.).

7ZODI, Z. Characteristics of the European Platform Regulation: Platform Law and User Protection.
Public Governance, Administration and Finances Law Review. Vol. 7,2022, no. 1, p. 1.
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are useful in finding products and services that match their preferences, saving them
time and effort when searching for the best options. With recommendation systems,
businesses can influence consumer engagement and stimulate sales growth. At the
same time, the use of these systems involves the risk of negatively affecting
consumers'  decision-making  autonomy®. By receiving  personalized
recommendations, platform users become more susceptible to manipulation in the
online environment, as well as to risks related to the security of their data®. This risk
has been recognized by the EU legislature, which has attempted to regulate the risks
associated with recommendation systems in the Digital Services Act® (hereinafter:
DSA).

The purpose of this paper is to answer the question of whether the DSA alone
safeguards consumers from recommender system risks. The hypothesis that I will
verify is that the DSA is not a sufficient protection tool in its current state and thus
the amendments are necessary. While the recently published works in this field aim
to underline the importance of regulation of the issue of recommender systems’,
underline the technological challenges®, or present the reader with a brief overview
of the DSA provisions’, none of them analyzes in-depth what does the DSA mean
for consumer welfare in regards of the dangers caused by recommender systems. The
first publication that takes up the challenge of dissecting the DSA’s provisions on
recommender systems is Recommender Systems: Legal and Ethical Issues'®, which
alone, despite its unprecedented length, is not able to explore the complicated topic
of recommender systems.

1. THE NOTION OF RECOMMENDER SYSTEMS
1.1. Practical aspects of recommender systems use on online platforms

In order to achieve a competitive advantage, online platforms use a variety of
tools to persuade consumers to make the most favorable decisions from an online
entrepreneur's perspective. Recommender systems are designed to filter and classify

ALAMA-MARUTA, K. Cyfrowe samostanowieniec w kontekscie algorytmicznych systemow
rekomendacji tresci o charakterze informacyjnym, Prawo Nowych Technologii. Vol. 1, 2021, no.
1,p. 2.

5 HELBERGER, N. On the Democratic Role of News Recommenders. Digital Journalism. Vol 7,
2019, no. 8, p. 2.

¢ Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022 on
a Single Market For Digital Services and amending Directive 2000/31/EC, O.J. L 277/1 27.10.2022,
p- L.

7 HILDEBRANDT, M. The Issue of Proxies and Choice Architectures. Why EU Law Matters for
Recommender Systems. Frontiers of Artificial Intelligence, Vol. 5, 2022.

8 GE, Y., ZHAO, S., ZHOU, H., PEL, C., SUN, F., OU, W., ZHANG, Y. Understanding Echo
Chambers in E-commerce Recommender Systems [in:] SIGIR "20: Proceedings of the 43rd
International ACM SIGIR Conference on Research and Development in Information Retrieval,
New York: Association for Computing Machinery 2020

® DIJEFFAL, C., HITROVA, C., MAGRANI, E. Recommender Systems and Autonomy: A Role for
Regulation of Design, Rights, and Transparency, Indian Journal of Law and Technology. Vol. 17,
2021, no. 1.

10 GENOVESI, S., KAESLING, K., ROBBINS, S. (eds.) Recommender Systems: Legal and Ethical

Issues. 2023, Berlin: Springer Verlag.

250



data, which is then listed according to ranking criteria. They are used to recommend
products to consumers and evaluate the suggestions in the right order.
Recommendations can be made based on the platform’s list of best-selling products,
customer demographics, or an analysis of a customer's past purchasing behavior as
a prediction of future actions. Suggestions for movies and music on streaming
services are also created by recommender systems.

For entrepreneurs operating on platforms recommender systems are a significant
business tool influencing user attachment to a particular brand, used to stimulate
sales and keep users engaged with the service offered!''. Recommender systems can
help entrepreneurs broaden their target audiences, as well as assist in creating
personal preferences by, among others, suggesting similar products from the same
manufacturer. Without recommender systems, it would be impossible to function in
the current information overload. Consumers, businesses, and even public authorities
alike need recommender systems to efficiently manage the tasks around them.
Without recommender systems, all market participants would struggle to function in
the current information overload'?.

From the consumers’ perspective, the spread of recommender systems has
initiated many changes in the way they function online. They are no longer fully
anonymous'?, but are instead assigned certain characteristics during the process of
formulating recommendations. This process saves time, which users without
recommender systems would have spent checking out all the options on their own.
The advent of recommender systems has allowed users to function in a digital reality
in a more intuitive way. Research shows that it is important to consumers that
recommendations match their actual preferences —consumers are more likely to use
online platforms whose predictions coincide with their personal choices'.
According to research conducted by McKinsey, back in 2013 35% of all purchases
on Amazon and 70% of choices made by Netflix users were the result of algorithmic
recommendations'®.

While for businesses operating on online platforms, the use of recommender
systems results in benefits, for consumers it usually involves serious risks. Many
researchers have expressed their concerns about the significance of the impact of
recommender systems on the decision autonomy of consumers, who rely only on the

11 JANNACH, D., ADOMAVICIUS, G. Price and Profit Awareness in Recommender Systems.
https://arxiv.org/abs/1707.08029 (accessed: 12.9.2023).

12 HILDEBRANDT, M. The Issue of Proxies and Choice Architectures. Why EU Law Matters for

Recommender Systems. Frontiers of Artificial Intelligence, Vol. 5, 2022, p. 2.

ALAMA-MARUTA, K. Cyfrowe samostanowienie w konteks$cie algorytmicznych systemow

rekomendacji tresci o charakterze informacyjnym, Prawo Nowych Technologii. Vol. 1, 2021, no.

1,p.8.

KIM, J., CHOL 1., LI, Q. Customer Satisfaction of Recommender System: Examining Accuracy

and Diversity in Several Types of Recommendation Approaches. Sustainability. Vol 11, 2021, no.

13,p. 1.

How retailers can keep up with consumers. https://www.mckinsey.com/industries/retail/our-
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suggestions of algorithms rather than their own opinions'®. They may be used by
entrepreneurs operating on online platforms in a fraudulent manner that is designed
to induce consumers to make decisions that are financially unfavorable to them, but
that bring profit to the entrepreneur.

From the technological point of view, there are several risks that consumers face
while using recommender systems!’. The first one is the feedback loop, which
consists of the recommender system registering and adding recommendations to the
user’s choice database, which forms the basis for subsequent recommendations'®. As
a result, the user only receives information that corresponds with what they received
earlier, and the suggestions that they receive are subsequently replicated. The second
of the most mentioned dangers, referred to as an echo chamber, arises when there is
a reinforcement effect on the user's interest caused by continuous exposure to a
similar type of data, i.e., when a group of participants is encouraged to interact only
internally, cutting itself off from outside information!®. The group becomes isolated
from the views of others, while the views of its members can be replicated within
the group. This causes the user's interests to be amplified and thus remain in the echo
chamber. The filter bubble phenomenon, the last one of the analyzed examples,
occurs when recommender systems isolate users from other content and beliefs?.
The phenomena mean that recommender systems not only affect consumers'
individual financial decisions but can also shape their opinions and attitudes. Due to
the role that the sequence of information presented plays in shaping consumer
opinions and attitudes, recommender systems can significantly affect the autonomy
and critical thinking ability of their users?!.

1.2. Recommender systems as defined in the article 3(s) of the DSA
The first legal definition of recommender systems was formulated in the DSA.

The definition is contained in Article 3(s) of the DSA, which states that a
recommender system means “a fully or partially automated system used by an online

16 DJEFFAL, C., HITROVA, C., MAGRANI, E. Recommender Systems and Autonomy: A Role for
Regulation of Design, Rights, and Transparency, Indian Journal of Law and Technology. Vol. 17,
2021, no. 1, p. 2.

17 HILDEBRANDT, M. The Issue of Proxies and Choice Architectures. Why EU Law Matters for
Recommender Systems. Frontiers of Artificial Intelligence, Vol. 5, 2022, p. 1.

18 MANSOURY, M., ABDOLLAHPOURI, H., PECHENIZKIY, M., MOBASHER, B., BURKE, R.
Feedback Loop and Bias Amplification in Recommender Systems [in:] CIKM '20: Proceedings of
the 29th ACM International Conference on Information & Knowledge Management, New York:
Association for Computing Machinery 2020, p. 2145.

9 GE, Y., ZHAO, S., ZHOU, H., PEI, C., SUN, F., OU, W., ZHANG, Y. Understanding Echo
Chambers in E-commerce Recommender Systems [in:] SIGIR '20: Proceedings of the 43rd
International ACM SIGIR Conference on Research and Development in Information Retrieval,
New York: Association for Computing Machinery 2020, p. 2261.

20 NGUYEN, T.T., HUI, P.-M., HARPER, F.M., TERVEEN, L., KONSTAN, J.A. Exploring the filter
bubble: the effect of using recommender systems on content diversity [in:] WWW '14: Proceedings
of the 23rd international conference on World wide web, New York: Association for Computing
Machinery, 2014, p. 677.

2l HELBERGER, N. On the Democratic Role of News Recommenders. Digital Journalism. Vol 7,
2019, no. 8, p. 6.
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platform to suggest in its online interface specific information to recipients of the
service or prioritize that information, including as a result of a search initiated by the
recipient of the service or otherwise determining the relative order or prominence of
information displayed”. This means that for a technical solution to qualify as a
recommender system, and thus be able to apply the provisions of the DSA to it,
several prerequisites must be met together: 1) it must be a system that should be fully
or partially automated; 3) it must be used by an online platform; 4) the purpose of
the system must be to suggest specific information in the recipient's online interface,
including as a result of a search performed by the recipient of the service or otherwise
determining the relative order or prominence of the information shown. These three
cumulative criteria will be analyzed below. At the same time, it is to be noted that
the aforementioned definition does not establish any relationship between the notion
of an online search engine and the notion of a recommender system.

1.3. Recommender system as a system

First, a recommender system must have the characteristics of a system. There is
no definition of the word “system” in the DSA, and language versions other than
English do not specify different terms to describe a recommender system. Other
other language versions of theses refer to an analogous concept of system (German:
Empfehlungssysteme, French: systéemes de recommandation). The very concept of a
system in the DSA appears vague. In recital 84 of the DSA, the EU legislator singled
out the category of algorithmic systems, but this is the only mention that provides
any basis for qualification of recommender systems to a broader group of concepts.
According to Recital 84 of the DSA, providers of very large online platforms and
very large online search engines should focus on systems or other elements that may
contribute to risk, including all algorithmic systems. In contrast, Recital 88 of the
DSA emphasizes that providers of very large online platforms and very large online
search engines should also take due diligence on the measures they take to test and,
when necessary, adjust their algorithmic systems, particularly recommender
systems. Recommendation systems are thus part of the broader category of
algorithmic systems. However, this does not explain what a system means under the
DSA and obliges to search for the definition in dictionaries, literature, and other
legislative acts.

The system should be fully or partially automated. Automatic decision-making is
the ability to select options using technical tools without the need for human
involvement in the decision-making process?. Partially automated systems,
regardless of whether this partial automation occurs to a low or high degree, also
qualify as recommender systems. There are supporting questions that are used to
help distinguish the degree of automation of a given system?. They help assess the

22 Article 29 Data Protection Working Party. Guidelines on Automated individual decision-making

and Profiling for the purposes of Regulation 2016/679, p. 23.

2 DIJEFFAL, C., HITROVA, C., MAGRANI, E. Recommender Systems and Autonomy: A Role for
Regulation of Design, Rights, and Transparency, Indian Journal of Law and Technology. Vol. 17,
2021, no. 1, p. 18.
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ability of recommendation recipients to make independent decisions and the degree
to which the recommender system could influence their decision. These questions
address issues such as the design of the recommender system's interface, the type of
data the recommender system uses, or the market area in which it operates. The lack
of automation means that the process is entirely human-based. When the web
interface shows offers in an order that was not organized by automated tools, it's not
a process driven by the recommender system. The process of formulating
recommendations is not a simple ranking of search results from oldest to newest**.
The core of recommender systems is the use of algorithms to process data so that
recommendations are at least partially independent of the consumer's decision. In
other words, if the offers are displayed in the sequence in which they are entered on
the platform by the trader operating on it, are the same for all users and there is no
possibility to change their order, then the premise of automation has not been met.

1.4. Recommender system as a system operating on an online platform

The second condition that must be met for a system to be considered a
recommender system is that the recommender system must be used by an online
platform. An online platform, by virtue of the definition in Article 3(i) of the DSA,
is “a provider of a hosted service that stores and disseminates information to the
public at the request of the recipient of the service, unless such activity is an
insignificant and solely side function of another service, and for objective and
technical reasons cannot be used without such other service, and the inclusion of
such function in such other service is not a way to circumvent the application of the
DSA”. This is not a definition based on a set of features. Such a platform must be:
1) a hosting service; 2) its function must be to store and disseminate information to
the public at the request of the recipient of the service; 3) the storage and
dissemination of information to the public is not an insignificant and solely side
function of another service.

While analyzing Recital 13 of the DSA, it should be noted that the concept of an
online platform is narrower than that of a hosting provider. This means that not every
hosting provider is an online platform. The moment a provider does not meet the
second of the distinguished prerequisites, i.e. its task is not to store and disseminate
information to the public at the request of the recipient of the service, it is not seen
as an online platform within the meaning of the DSA. The distinction between an
online platform and a hosting service provider is crucial from the perspective of the
scope of obligations under the DSA. The DSA excludes online platforms that do not
mediate the provision of certain services to hosting providers but operate under a
content provider model.

Another element of the DSA's definition of an online platform is the purpose,
namely the public dissemination of information at the request of the recipient.
According to Article 3(k) of the DSA, "public dissemination" is making information
available to a potentially unlimited number of third parties at the request of the

24 Article 29 Data Protection Working Party. Guidelines on Automated individual decision-making
and Profiling for the purposes of Regulation 2016/679, p. 23.
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recipient of the service that provided the information. Recital 14 of the DSA states
that the concept of public dissemination should include making information
available to a potentially unlimited number of people, i.e., providing easy access to
information to the general public of the service, without any further action on the
part of the recipient of the service providing the information, regardless of whether
those people actually benefit from access to the information. I believe that the request
must take the form of a command from the recipient directly to the platform,
consisting, for example, in the case of posts on social media platforms, of a click on
a “publish” or “share” button, rather than simply typing the content into a text box.
Entities whose activity of disseminating information to the public is only an
insignificant or solely side feature of another service or an insignificant function of
the main service, and for objective and technical reasons cannot be used without that
side service are excluded from the definition of an online platform under the DSA.
According to the wording of Article 3(i) of the DSA, the exception is when the
inclusion of such a feature or function in a side service is a way to circumvent the
application of the DSA. Recital 13 of the DSA lists examples of accessory services,
such as the comment section of an online newspaper, when it is incidental to the
main service of publishing news, for which the editorial responsibility lies with the
publisher.

Online platforms that provide content, i.e., Netflix, among others, will not be
included in the definition. As a result, recommender systems used on them will not
have to be subject to the current regulations. The EU legislator has failed to justify
this exemption, which appears to significantly reduce the effectiveness of the DSA
regulations. The source of this can be traced to the fact that the DSA is an update of
the regime of Directive 2000/31/EC?, which only covers intermediate service
providers in its scope. This makes, in my opinion, for a very important omission that
considerably diminishes the scope of application and, thus, the effectiveness, of the
provisions.

1.5. Recommender system as a system designed to suggest specific information

According to the third premise, the recommender system must aim to suggest
specific information in the recipient's web interface, as a result of a search made by
the recipient of the service or otherwise determining the relative order or prominence
of the information shown. Suggesting information means indicating data, which may
or may not be initiated because of a request from the recipient®. It seems that the
concept of a recommender system is not limited to cases where the recipient
formulates the request, which is the case with search engines. Social media
platforms, such as Facebook, can formulate content recommendations without an
explicit command from their user, from the mere fact of using the social media

25 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain
legal aspects of information society services, in particular electronic commerce, in the Internal
Market, O.J. L 178 17.7.2000, p. 1.

Recommendation Systems Explained. https://towardsdatascience.com/recommendation-systems-
explained-a42fc60591ed (accessed 12.9.2023).
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platform?’. Suggested information must be shown in a specific order or exposed
according to a pattern adopted by the recommender system, not a random
arrangement®, The effect of suggesting specific information can be the result of
different methods of operation of the algorithms that form the basis of the
recommender system.

1.6. Online search engines and recommender systems

It should be noted that online search engines are excluded from the definition of
a recommender system. This discrepancy becomes even more apparent when
considering that the section of the DSA, which establishes a separate regime for very
large online platforms and very large online search engines, explicitly mentions very
large online search engines as subjects of the provisions related to recommender
systems. To determine the scope of this omission, it is necessary to first analyze the
definition of an online search engine in Article 3(j) of the DSA. An online search
engine is defined as “an intermediary service that allows users to input queries in
order to perform searches of, in principle, all websites, or all websites in a particular
language, on the basis of a query on any subject in the form of a keyword, voice
request, phrase or other input, and returns results in any format in which information
related to the requested content can be found”.

The very first premise, according to which an Internet search engine must be a
type of intermediary service, clearly distinguishes the concept of an online platform
from that of an online search engine. This causes the scope of the term online search
engine to be broader than that of the term online platform since it does not include
only hosting services. According to the second premise, the service is supposed to
enable users to make queries to search all websites or all websites in a particular
language. This means that it is irrelevant for qualification as an online search engine
whether the results are to appear in all languages or only in one. This seems to make
it possible to apply the provisions of the DSA to, among others, the Chinese search
engine Baidu® or the Korean Naver®’, which operate only in Chinese and Korean.
The fact that the results obtained are narrowed to only one language does not prevent
them from qualifying as an Internet search engine. The third premise states that the
search sequence is to be performed by means of a query on any topic, which can be
formulated by using a keyword, voice query, phrase, or other input value, and which
provides search results in any format. In the body of the definition, only exemplary
forms of query are listed, they have not been imposed by the EU legislator, and thus
the catalog of possible modes of query remains open. This flexible framing of the
issue might make it possible to expand the scope of the definition of a search engine
from the DSA to include forms of search that have not yet been put into use. The last
premise stipulates that an Internet search engine can provide search results in any

272023 Facebook Algorithm: How to Get Your Content Seen. https://blog.hootsuite.com/facebook-
algorithm/ (19.6.2023 r.).

Recommendation Systems Explained. https://towardsdatascience.com/recommendation-systems-
explained-a42fc60591ed (accessed 12.9.2023).

2% Baidu. https://www.baidu.com/ (accessed 12.9.2023).

30 Naver. https://www.naver.com/ (accessed 12.9.2023).
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format in which information related to the query asked can be found. As with the
previous premise, the EU legislator seems to have intended to make the definition
less susceptible to technological changes that may bring new, non-standard forms of
search results.

The lack of inclusion of online search engines in the definition of recommender
systems seems to lower the effectiveness of the DSA’s provisions since it creates a
gap in the subjective scope of the regulation. Paired with the exclusion of other types
of online platforms than the hosting platforms, it creates a recommender system
definition that does not fully cover the actual extent of use of recommender systems
in the online sphere.

2. SCOPE OF THE OBLIGATIONS APPLICABLE TO ALL ENTITIES
USING RECOMMENDER SYSTEMS UNDER THE DSA
2.1. Transparency obligation

According to Article 27(1) of the DSA, online platform providers that use
recommender systems shall specify in simple and accessible language in their terms
of service the main parameters used in their recommender systems, as well as any
options for service recipients to change or influence those parameters. The main
parameters are intended to explain why certain information is suggested to the
service recipient. Under Article 27(2) of the DSA, they must include, at a minimum,
the criteria that are most relevant in determining the information suggested to the
service recipient and the reasons for the relative importance of these parameters.
Moreover, Article 27(3) of the DSA stipulates that if several options are available
for recommender systems that determine the relative order of information presented
to service recipients, online platform providers shall also provide a function that
allows the service recipient to select and change the preferred option at any time.
This function must be directly and easily accessible in the specific section of the
online platform's interface where the information is sorted.

The first question that arises when analyzing Article 27 of the DSA concerns the
interpretation of the concept of a “simple and accessible way” to specify the main
parameters of the services and any options to change or influence the parameters.
There is no clear guidance on how platforms should implement the obligations
imposed on them — this sentiment is reflected in the opinion of the European Data
Protection Supervisor (EDPS) on the draft DSA3. The EDPS stresses that
information about recommender systems placed in the terms of service cannot be
presented in an accessible manner to the interface user. Terms of service tend to be
convoluted and complex documents that are not user-friendly for those reading them.
Very large online platforms are sometimes criticized for how extensive their terms
of service are. Studies show that most service recipients read the terms of service

31 European Data Protection Supervisor Opinion 1/2021 on the Proposal for a DSA.

https://edps.europa.eu/system/files/2021-02/21-02-10-  opinion_on_digital services_act en.pdf
(accessed 12.9.2023).
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very briefly, and often do not even open them*. Accordingly, the EDPS advocates
making it mandatory to present information on recommender systems separately, so
that it cannot be overlooked by the service recipient. Such a situation may create the
risk of significant discrepancies in the way online platform providers present the
main parameters in their interfaces. The legal doctrine is also concerned because the
provision lists only a few parameters, which represent a fraction of the settings that
influence the composition of recommendations. The recipient of the service may not
realize their actual importance, i.e., how they influence the display order. A similar
solution, in which the user has the right to be informed about how their data is used,
is presented in Article 15 of the GDPR. The implementation of this obligation
remains a challenge to this day and is a subject of constant improvement. For this
reason, the specialists in the field of data protection argue that the right to
information in the experiences and dilemmas related to the actual effectiveness of
Article 15 of the GDPR, should inspire the EU legislator regulating recommender
systems™.

In order to provide service recipients with as much autonomy as possible, the use
of recommender systems should be on an opt-in basis, i.e., by the recipient's decision
to use the recommender system. According to my research, the profiling-based
option is used as a default by most online platforms. For example, on the
Booking.com platform, listings are arranged by default considering data such as the
operating system of the service recipient entering the request. The opt-in system
proposed by the EDPS would result in the need for explicit consent to use the
recommender system while supporting the decision-making autonomy of
individuals**. Simply providing consumers with the information they need to make
their own choices and meeting the transparency requirement does not guarantee that
they have control over the content they receive. An opt-out option is, therefore, less
effective compared to an opt-in approach and encourages users to stick with the
defaults®.

The above shape of the legislation means that the protection that is provided to
consumers under the DSA is not as effective as it should be. The solution adopted in
the DSA can be assessed as conservative and not going beyond the status quo of
European law adopted so far. Given the seriousness of the problem of recommender
systems, which the EU legislator himself emphasizes, the fact that Article 27 is the
only universal measure of protection against the dangers of recommender systems
should be considered insufficient.

32 PERZANOWSKI, A., SCHULTZ, J. The End of Ownership. Case Legal Studies Research Paper.
Vol. 2020-24, 2016, p. 60.

33 HELBERGER N., M. VAN DRUNEN, J. MOLLER, VRIJENHOEK, S. Regulation of news
recommenders in the DSA: empowering David against the Very Large Online Goliath.
https://policyreview.info/articles/news/re-gulation-news-recommenders-digital-servicesact-
empowering-david- against-very-large (accessed: 12.9.2023).

3 DJEFFAL, C., HITROVA, C., MAGRANI, E. Recommender Systems and Autonomy: A Role for
Regulation of Design, Rights, and Transparency, Indian Journal of Law and Technology. Vol. 17,
2021, no. 1, p. 16.

35 GOSSL, S.L. Recommender systems and discrimination [in:] GENOVESI, S., KAESLING, K.,
ROBBINS, S. (eds.) Recommender Systems: Legal and Ethical Issues. 2023, Berlin: Springer
Verlag, p. 23.
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2.2. Exemptions from recommender system regulations

Article 19 of the DSA lists exemptions from the recommender system regime of
obligations. According to the wording of the provision, micro and small enterprises
are exempt from the regulations and thus do not have to meet transparency
requirements. Article 19 of the DSA refers to the definitions of micro and small
enterprises*® contained in Recommendation 2003/361/EC?’. These enterprises do not
fall under the scope of the provisions of Chapter III, Section 3 of the DSA, and thus
do not have to comply with transparency obligations related to the use of
recommender systems. The exemption also applies during the twelve-month period
following the loss of small or micro-enterprise status. The provisions of the DSA
apply to online platform providers that are designated as very large online platforms
under Article 33 of the DSA, regardless of whether they qualify as micro or small
enterprises. This means that even when a company benefits from the status of a small
enterprise if it reaches an average number of monthly active service customers in the
Union of at least 45 million, it is eligible to be qualified as a very large online
platform by the European Commission. This solution seems to respond to the
changes that have taken place in the digital market relative to traditional markets.
Many active users do not necessarily entail a larger staff, as in the case of project
management and team communication platform Basecamp?®, which in 2021 had only
57 employees supporting 3.5 million active user accounts’.

This shape of the regulations seems reasonable and avoids incurring
disproportionate costs for the smallest online platforms to implement transparency
mechanisms. However, the practice of applying the regulations will show whether
there is a correlation between the size of a company and the actual risk caused by the
recommender systems it uses.

3. THE USE OF RECOMMENDER SYSTEMS ON VERY LARGE ONLINE
PLATFORMS AND VERY LARGE ONLINE SEARCH ENGINES
3.1. The notion of very large online platforms, and very large online search
engines in the context of recommender systems

According to Recital 75 of the DSA, very large online platforms and very large
online search engines are the addressees of a separate group of provisions that apply
to them due to their important role in facilitating public debate, economic
transactions, and the dissemination to the public of information, opinions, and ideas.

36 According to its Article 2, a small enterprise employs fewer than 50 people, and has an annual

turnover and/or annual balance sheet total of less than €10 million. A micro enterprise is defined as
an enterprise that employs fewer than 10 people, and whose annual turnover and/or annual balance
sheet total does not exceed €2 million.

Commission Recommendation of 6 May 2003 concerning the definition of micro, small and
medium-sized enterprises (notified under document number C(2003) 1422), O.J. L 124,20.5.2003,
p. 36-41.

Where we came from. https://basecamp. com/about (accessed 12.9.2023).

Basecamp Revenue and Growth Statistics (2023). https://www.usesignhouse.com/blog/basecamp-
stats (accessed 16.5.2023).
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Recommender systems used on such platforms and engines have a much bigger
outreach and the risks that they pose to the consumers are proportionally more
significant. Under Article 38 of the DSA, very large online platforms and very large
online search engines are also entities that must comply with regulations specifying
obligations related to the use of recommender systems. According to the wording of
Article 33 of the DSA, for an online platform or an online search engine to qualify
as very large, its average number of monthly active users of the service in the
European Union must be at least 45 million, and it must be designated as a very large
online platform under Article 33(4) of the DSA. After having consulted with the
Member State of the establishment of the online platform, or after considering the
information provided by the digital services coordinator of the place of
establishment, the Commission adopts a decision designating as a very large online
platform or very large online search engine. This means that the qualification of an
Online platform or search engine as very large does not occur unconditionally when
the audience threshold specified in the DSA is exceeded, but also requires the
issuance of a corresponding Commission decision.

The first set of very large online platforms and online search engines was
designated by the European Commission as early as the 25™ of April 2023, just over
six months after the adoption of the DSA. The set included 17 online platforms
(including Amazon, YouTube, TikTok) and two online search engines (Google,
Bing)*°, which were designated because of user data that very large online platforms
and online search engines had to publish by 17.2.2023. In accordance with Article
92 of the DSA, from the 25™ of August, the designated actors are obliged to fully
comply with the obligations set out in the DSA*!. By the aforementioned date, all the
recommender system-related obligations must already be fulfilled by the largest
actors in the online market.

3.2. Obligation to provide an option which is not based on profiling

In addition to the requirements set forth in Article 27 of the DSA, providers of
very large online platforms and very large online search engines that use
recommender systems are obligated under Article 38 of the DSA to provide at least
one option for each of their recommender systems that is not based on profiling as
defined in Article 4(4) General Data Protection Regulation (hereinafter: GDPR)*.
This means, that in addition to the basic obligation to provide service recipients with
the ability to modify the main parameters affecting the content of recommendations,
the biggest actors of the online market must also offer recipients of their services at
least one other option. This option should not involve any form of automated

40 DSA: Commission designates first set of Very Large Online Platforms and Search Engines.

https://ec.europa.eu/commission/presscorner/detail/en/IP_23 2413 (accessed 12.9.2023).

More responsibility, less opacity: what it means to be a “Very Large Online Platform” - Statement

by Commissioner Breton. https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT _

23 2452 (accessed 12.9.2023).

4 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC, O.J. L 119 z4.5.2016 1., p. 1.
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processing of personal data, which includes the use of personal data to evaluate
certain personal aspects relating to a natural person. This evaluation encompasses
aspects such as work performance, economic situation, health, personal preferences,
interests, reliability, behavior, location, or movements. To the definition of profiling
from Article 4(4) of the GDPR, three prerequisites must be distinguished: 1) it must
involve personal data; 2) it must be any form of automated processing; 3) it must be
based on the assessment of personal factors of an individual.

The first premise of profiling is that it can only concern personal data. Article
4(1) of the GDPR states that personal data is information about an identified or
identifiable natural person. The data used to profile somebody must be definable as
a piece of information that concerns a natural person, and the person must be
identified or identifiable from the personal data. Consequently, the personal data
must be considered a piece of information, which means not only linguistic signs but
also any other circumstances accompanying them, and extra-linguistic information.
An example of that would be photos, videos, fingerprints*, etc. The second premise
for considering data as personal data is that there must be a relationship between the
information and the individual understood as a relationship of a factual nature
between the information and the individual. It does not have to be personal in nature,
it can be based on a relationship of a factual nature, but it should at least be indirect*.
In terms of identifiability, according to Opinion 4/2007 of Article 29 Working Party
on Data Protection, an individual who can be distinguished from other members of
a group® can be considered "identifiable." Identifiable, on the other hand, is an
individual whose identity can be ascertained directly or indirectly. In addition,
Recital 26 of the GDPR states that to determine whether a natural person is
identifiable, an account should be taken of all reasonably likely means that are
reasonably likely to be used by the controller or another person to identify the natural
person directly or indirectly. Data that meet the prerequisites are personal data and
thus can form the basis for profiling.

The second prerequisite for identifying the action of profiling is the classification
of it as any form of automated processing. Therefore, it should be inferred that non-
automated profiling, i.e., profiling that is carried out solely based on human action,
does not constitute profiling within the meaning of Article 4(4) of the GDPR.
Certainly, fully automated processing, which is regulated in Article 22 of the GDPR,
should be qualified as profiling. At the same time, the arbitrariness of the form of
automated processing allows us to assume that profiling does not have to be based

4 LITWINSKI, P. Art. 4 rozporzadzenia Parlamentu Europejskiego i Rady (UE) 2016/679 [in:]
LITWINSKI, P. (eds.). Ogolne rozporzadzenie o ochronie danych osobowych. Ustawa o ochronie
danych osobowych. Wybrane przepisy sektorowe. Komentarz, Warsaw: Beck, 2021.

44 LUBASZ, D., CHOMICZEWSKI, W., CZERNIAWSKI, M., DROBEK, P., GORAL, U., KUBA,
M., MAKOWSKI, P., WITKOWSKA- NOWAKOWSKA, K. art. 4 Rozporzadzenia Parlamentu
Europejskiego i Rady (UE) 2016/679 [in:] BIELAK-JOMAA, E., LUBASZ, D. (eds.), RODO.
Ogodlne rozporzadzenie o ochronie danych. Komentarz. Warsaw: Wolters Kluwer, 2018.

4 Article 29 Data Protection Working Party. Opinion 4/2007 on the concept of personal data, 2007,
p. 22.
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only on fully automated processing but may be subject to some degree of human
intervention*.

According to the last premise of profiling, its purpose must be to assess personal
factors, and forecast or analyze selected aspects of the data provided. However, data
processing does not always have to involve evaluation. Profiling should be
distinguished from the classification of individuals based on characteristics such as
their gender, interests, place of residence, etc. According to Article 29 Working
Party's guidelines, the classification of an activity as profiling will be determined by
its purpose. If the intention of the data processor is to create customer statistics, rather
than to formulate conclusions and forecasts, the activity is not profiling within the
meaning of Article 4(4) of the GDPRY. Profiling, understood as any form of
automated processing of personal data that involves the use of personal data to
evaluate certain personal factors of an individual, is the basis for recommender
systems.

While the obligation to provide an option that is not based on profiling is a
suitable answer to recommender systems problems, it seems it does not fully protect
the consumer. It seems quite problematic that Article 38 of the DSA does not precise
what visibility in the interface of a platform, or a search engine, should be given to
the non-profiling option. It is reasonable to assume that when the law does not
specify that a non-profiling option should be available in a visible and easily
accessible place, intermediary service providers will try to hide them from
consumers’ eyes. This mandates a change in regulation to stimulate an online
environment that is functionally, not just theoretically, consumer friendly.

3.3. Risk assessment, mitigation of risks and audit obligations

Under Article 34 of the DSA, providers of very large online platforms and very
large online search engines are required to identify, analyze, and assess systemic
risks in the Union arising from the design or operation of their service and related
systems with due diligence. Risk assessments must be conducted by the date of
application, which is within four months of notification to the provider in question.
Subsequent audits must be conducted at least once a year and each time before the
launch of a function that may have a critical impact on risk. For example, a risk
assessment should be conducted before introducing an improved recommender
system to a platform interface or to an online search engine. According to Article 34
of the DSA, when conducting a risk assessment, providers of very large online
platforms and very large online search engines are required to consider whether and
how factors such as the design of their recommender systems and any other relevant
algorithmic systems, data practices affect system risk. The catalog of possible factors
thus remains open.

4 LUBASZ, D., CHOMICZEWSKI, W., CZERNIAWSKI, M., DROBEK, P., GORAL, U., KUBA,
M., MAKOWSKI, P., WITKOWSKA- NOWAKOWSKA, K. art. 4 Rozporzadzenia Parlamentu
Europejskiego i Rady (UE) 2016/679 [in:] BIELAK-JOMAA, E., LUBASZ, D. (eds.), RODO.
Ogodlne rozporzadzenie o ochronie danych. Komentarz. Warsaw: Wolters Kluwer, 2018.

47 Article 29 Data Protection Working Party. Opinion 4/2007 on the concept of personal data, 2007,
p- 12.
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In Article 35 of the DSA, the EU legislator has outlined the measures that very
large online platforms and online search engines are required to take to mitigate the
risks, which have been identified under the principles in Article 34 of the DSA. In
introducing reasonable, proportionate and effective measures that are tailored to the
specific systemic risk, platforms should specifically take into account the impact of
such measures on fundamental rights. Such measures may include, but are not
limited to, adjusting the design, features or operation of their services, including their
web interfaces; testing and adjusting their algorithmic systems, including
recommender systems; taking awareness-raising measures and adjusting their web
interface to provide more information to service recipients; and initiating
cooperation with other providers. The first phase of risk assessment and mitigation
is based solely on actions carried out by very large platforms and online search
engines without interference from third parties, which seems reasonable for two
reasons. The very large platforms and online search engines are the only entities that
have full and unrestricted access to the data they collect and record on their users*s.
This causes them to be in the best position to assess the potential risks associated
with their technology.

In addition to obligations related to risk assessment and mitigation, the EU
legislature has required providers of very large online platforms and very large
online search engines to conduct an external audit. Under Article 37(1) of the DSA,
very large online platforms and online search engines are required to undergo an
independent audit at least once a year, at their own expense. Pursuant to Article 42
of the DSA, upon receipt of each of the audit reports, providers shall submit them to
the digital services coordinator in charge of the site and the Commission without
undue delay and make them public no later than three months after receiving each
report.

In addition, to ensure proper implementation of their duties, very large platforms
and very large online search engines must establish a cell to supervise compliance
with the Digital Services Act. Pursuant to Article 41 of the DSA, this cell should be
independent of their operating cells and consist of at least one digital service act
compliance supervision officer, including the head of the cell. C. Cauffmann and C.
Goanta point to the most important aspect of audits conducted by private, competing,
and for-profit audit firms as their independence from the service providers they audit.
For this reason, it is even more important to further strengthen a reliable framework
for auditing providers®.

CONCLUSION

The aim of this paper is to answer the question of whether the DSA alone
safeguards consumers from recommender system risks. The DSA, which is the first
piece of legislation defining recommender systems, is also the first one to raise so
many doubts about the suitability of solutions from a technological point of view.

4 CAUFFMANN, C., GOANTA, C. A New Order: The Digital Services Act and Consumer
Protection. European Journal of Risk Regulation. Vol. 12, 2021, no. 4, p. 13.
4 Ibidem.
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I have formulated two groups of conclusions - regarding the subjective and
substantive scope of the legislation. As for the conclusions on the subjective scope
of the provisions of DSA, it should be emphasized that the central concept of this act
is the online platform. The scope of its definition also determines the scope of the
definition of the recommender system. Since a platform under Article 3(i) of the
DSA is defined as a hosted service, the scope of the provisions on recommender
systems does not include online platforms that offer their own content to service
recipients. The DSA lacks any justification for this exclusion. However, an
explanation can be found in the fact that the DSA updates the regime of Directive
2000/31/EC, which limits its application to intermediate service providers. The
adopted shape of the definition of an online platform significantly limits the
effectiveness of the provisions on recommender systems. At the same time, the
omission of online search engines from the definition of recommender systems raises
the question of whether the universally applicable provisions can be referred to them.

The second group of conclusions concerns the substantive scope of recommender
system regulations. Obligations related to the use of recommender systems are
divided into two groups - those aimed at all online platforms (Article 27 DSA) and
those aimed only at very large search engines and very large online platforms
(Articles 34-35, 37-38, 41-42 DSA). Internet search engines are excluded from the
group of addressees of Article 27 of the DSA, which appears to be a significant
omission that reduces the scope of protection afforded to service recipients, and thus
severely reduces the effectiveness of the legislation. The very distinction between
the categories of very large platforms and very large search engines should be
considered legitimate, given their special role and reach. The basic requirement,
which is directed to all online platforms using recommender systems, is the
obligation of transparency contained in Article 27 of the DSA. The wording of
Article 27 of the DSA has received criticism from experts, including EDPS. To
give service recipients as much autonomy as possible, the use of recommender
systems should be based on the opt-in principle, meaning that it is the recipient who
decides whether to use the recommender system. The solution adopted in the
provision in question is based on the opt-out principle, which significantly reduces
the level of protection against the risks associated with recommender systems. Also
relevant to my work were considerations related to the obligation in Article 38 of the
DSA to provide an option not based on profiling, understood in accordance with
Article 4(4) of the GDPR. This provision does not specify what visibility should be
given to the option not based on profiling. Consequently, this could mean that
without an explicit order from the EU legislator, intermediate service providers will
not give the option the appropriate visibility.

In conclusion, although revolutionary in their novelty, is not sufficient by itself
to safeguard consumers from recommender system risks. Further amendments to the
provisions regarding the scope of the definition of an online platform itself, as well

S0 European Data Protection Supervisor Opinion 1/2021 on the Proposal for a DSA.
https://edps.europa.eu/system/files/2021-02/21-02-10-  opinion_on_digital services_act en.pdf
(accessed 12.9.2023).
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as the obligations of online platforms and online search engines using recommender
systems, must be made in the future.
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New technologies and claims by indirectly injured persons - revolution
or evolution of the scope of injury compensation??

Abstract

Different intensively developing forms of artificial intelligence have a significant
impact on the scope of liability for damages in civil law. Undoubtedly, they also have
an impact on the issue of indirect damage. It is assumed that an indirect violation is
the case when operation of a harmful factor is directly aimed against another interest
than the one subject to detriment. Consequently, an indirect damage will be a
detriment suffered by another party (indirect victim) than the one against whom the
causal activity was directed (directly injured party). The most frequent sources of
indirect detriments are traffic accidents and medical malpractice. For these reasons,
it is important to consider how and by what means artificial intelligence can assess
fulfilment of the conditions for an indirectly injured person’s claim. The subject of
analysis will be whether artificial intelligence can assess the amount of
compensation or damages to which the indirectly injured person is entitled. This is
important because compensation should be adequate. Currently, the use can be
observed of artificial intelligence mechanisms by insurers in liquidation
proceedings, in particular with regard to damages.

Key words: new technologies, indirect violation of rights and interests, indirect
damage, indirect violation.

JEL Classification: K13, K15, K22, K36

INTRODUCTION

Damage suffered by indirect victims is subject to compensation in many
European jurisdictions, however, its basis and scope of redressing the damage are
different. This refers both to harm suffered in consequence of death of a close person
and harm suffered in consequence of bodily injury or health impairment of such close
person.
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copyright licence to any Author Accepted Manuscript (AAM) version arising from this submission.
The article is financed from funds within a project of the National Science Centre, Poland, project
number: 2021/41/N/HS5/02285.
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As regards the legal basis for damages, a claim for compensation for death of a
close person may be formulated under a special provision establishing such remedies
(Art. 446 § 4 of the Civil Code,’ and currently Art. 446> CC, or § 844(3) BGB*) or
under a general provision of law (Art. 1382 CC?). Yet another legal basis relied on
in the Polish legal system in the period preceding the amendment of the Civil Code
were the provisions on the protection of personal interests (Art. 448 CC in
conjunction with Art. 23 CC). As far as the scope of redressing the damage is
concerned, one should distinguish between the subjective, objective and structural
scope of such redress.

The actions taken by legislators reflect general European trends. The amendment
of Art. 107 of the Dutch Civil Code® put in place a claim for compensation available
to close persons in case of death or grievous health impairment or in case of
invalidity of the injured person. Further, in 2017, a claim for compensation available
to persons closed to the deceased was adopted under § 844(3) BGB.” This means that
even in such countries where the law refused a possibility to compensate for non-
material damage suffered by indirect victims, the legislator decided to depart from
such rigorous position. In addition, apart from the above-mentioned jurisdictions,
adoption of a special statutory basis for claims for compensating death of a close
person was a solution chosen by the legislators in Switzerland, Greece, Italy, Sweden
and Austria. The same was the case in the legal systems belonging to the common
law tradition.®

The difficulties encountered by European legislations and, in turn, also by judicial
practice include the determination if a given damage is compensable. If the above
question is answered in the affirmative, it becomes necessary to consider the amount
of compensation owed to a secondary victim.

In this article, I will discuss the criteria for determining the amount of
compensation for the harm suffered, including the principle that compensation must
be individualised, and the problems of standardizing the compensation. Special
attention will be paid to the question of use of new technologies when determining

3 Act of 23 April 1964 — Civil Code (consolidated text: Dz. U. 2014, poz. 121, as amended).

4 Biirgerliches Gesetzbuch (BGBL. I S. 42). Available at: https://www.gesetze-im-
internet.de/bgb/BJINR001950896.html

Code civil (promulgué a Paris de I’Imprimerie de la République, an XII (1804) modifié). Dostep:
http://www.legifrance.gouv.fr/affichCode.do?cid Texte=LEGITEXT000006070721

¢ Burgerlijk Wetboek Boek 6. Available at: https://wetten.overheid.nl/BWBR0005289/2023-07-
01#Boek6

Attention was justly drawn to that by: BAGINSKA, E. O granicach kompensacji szkody
niemajqtkowej w przysziym kodeksie cywilnym (uwagi na tle prac Komisji Kodyfikacyjnej Prawa
Cywilnego), ,,Panstwo i Prawo” 2021, nr 3, p. 131. The background for introducing a claim for
death of a close person was a catastrophe of the Germanwings airlines, which took place in French
Alps in March 2015 and led to death of 150 passengers and crew members. The catastrophe started
a public debate about the need to introduce an adequate legal regime of redressing damage suffered
as a consequence of death of a close person in German law. See GRAZIANO, K. T. Comparative
Tort Law. Cases, Materials, and Exercises, 2018, p. 346.

For more, see: BAGINSKA, E. Modele regulacji zadoséuczynienia za $mier¢ osoby bliskiej w
wybranych krajach europejskich [in:] Zadoscéuczynienie po nowelizacji art. 446 Kodeks cywilnego
na tle doswiadczen europejskich, ed. Z. Strus, K. Ortynski, J. Pokrzywniak, Warszawa 2010, p. 52
et seq.
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the amount of the claim. Those considerations will be preceded by several comments
on the significance and understanding of new technologies. Since the use of new
technologies may give rise to new problems in the area of determining compensation
(and, in the same way, in the area of compensation for damages), in the final part of
this article, I will discuss the consequences of applying new technologies in the
establishment of indirect violations.

The presented considerations will allow to formulate appropriate conclusions,
including an answer to the question about the role played by new technologies in the
determination of the scope of compensating an indirect violation in the sphere of
rights and interests. It is necessary to depict the threats posed by the use of new
technologies and the chances offered by the same technologies. In addition, this
article should be an incentive to further discussion of the scope and form of utilizing
new technologies in Poland and other Member States of the European Union.

The considerations will be made, in the first place, based on the legal-dogmatic
method. The research and interpretation process will cover predominantly the
legislation in the discussed subject area. The above will be supplemented by analysis
of judicial practice.

1. CRITERIA FOR DETERMINING THE COMPENSATION AMOUNT

The purpose of monetary compensation payable to the closest family members is
(at least ostensibly) to reduce the suffered harm and anguish, a sense of emptiness
and desolation upon loss of a closest relative, as well as the lack of support or care
from the deceased.’ In the light of the above, compensation should have an
economically appreciable value.'” At the same time, the amount of compensation
should be within reasonable limits and should not give rise to illegitimate
enrichment.

Already in judicial practice under Art. 166 of the Polish Code of Obligations,'!
an opinion was expressed that only death of a family member can give rise to a
compensable harm.'? On the other hand — as held by the Supreme Court in a decision
from 1937 — there are no grounds to reduce compensation on account of humble
financial situation of the entitled party.'?

However, it must be noted that harms caused as a result of death of a close person
(as in the case of health impairment or health disorder of a close person) can never
be fully grasped,'* and the amount of such harm is difficult to express in material
terms." In fact, the above circumstances were, for a long period of time, a reason for
questioning the very institution of monetary compensation for non-material harm in
the Polish legal system. It used to be assumed that monetary compensation for harm

®  Judgment of the Court of Appeal in Warsaw of 28.11.2019, VI ACa 514/18, Legalis No. 2283461.

10 Judgment of the Supreme Court of 26.11.2019, IV CSK 386/18, Legalis No. 2294243.

11" Regulation of the President of the Republic of Poland of 27 October 1933 — Code of Obligations
(Dz.U. 1933 No. 82 poz. 598).

12" Judgment of the Supreme Court of 24.11.1937, 1 C 2096/37, LEX No. 362577.

13 Decision of the Supreme Court of 15.01.1937, 11 C 2097/36, LEX No. 358429.

14 Judgment of the Court of Appeal in Szczecin of 7.05.2021, I ACa 615/20, Legalis No. 2587111.

15 Judgment of the Court of Appeal in Biatystok of 29.12.2020, I ACa 646/20, Legalis No. 2554629.
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was in contrast with fundamental ethical values and, as a consequence, led to
conversion of moral harm into money.'¢ Moreover, it was emphasised that monetary
compensation was a manifestation of social degeneration.!’

In the provision of Art. 446(4) CC, the legislator uses the term “adequate
amount.” In the same way, the legislator refers to a number of indeterminate criteria,
whose application involves value judgments and is set in the circumstances of a
specific case. Each and every situation should be approached individually,
considering all circumstances. For this reason alone, determination of the amount
awarded as compensation is substantively reserved to courts. Also the Greek
legislator uses a vague expression (Art. 932).

In their practice, courts have made many attempts to develop principles for the
determination of the compensation amount. In the first place, assessment of the
circumstances of the case should be based on objective criteria, and not only on the
subjective impressions of the indirect victim. Among the circumstances affecting the
assessment of anguish suffered by an indirectly injured person, judicial practice
points to the dramatic experiences of the close person, a sense of desolation, moral
suffering and mental shock caused by the death of a closest relative, the type and
intensity of the bond between the indirect victim and the deceased, support of other
close persons, age of the party entitled to compensation, the indirect victim’s
gradable capacity to adapt to the new reality and his/her ability to accept such reality,
treatment of the trauma suffered, taking pharmaceuticals, and the age of the deceased
and of the indirect victim.'® Not without significance is the abrupt and unexpected
breaking of the bond and the impact of the harm suffered on the physical condition
of the close person, as well as the role the deceased had within the family.!” On the
other hand, the scope of redressing the harm should not be affected by the financial
condition of the perpetrator of damage.”’ The factors that should be taken into
account when determining the compensation amount are in close relation to the
relationship between the entitled party and the deceased. In case of death of a child,
the factors may include: being deprived of the possibility to rejoice in the family
established by the child, to see the child’s adulthood and the child’s growth, the
prospects of contributing to the parents’ life situation, or loss of the assistance
provided by the child in the household.?! It is argued in literature of the subject that

DYKA, 1. Zasady przyznawania i ustalania wysokosci zadoscuczynienia pienigznego w razie

naruszenia dobra osobistego, ,,Kwartalnik Prawa Prywatnego” 2001, z. 3, p. 592.

WAWILOWA, M. Zadosc¢uczynienie za krzywdeg moralng w prawie polskim, ,,Panstwo 1 Prawo”

1954, z. 6, p. 1017.

18 Judgment of the Court of Appeal in Biatystok of 29.12.2020, I ACa 646/20, Legalis No. 2554629;
judgment of the Supreme Court of 20.12.2012, IV CSK 192/12, Legalis No. 60783 1; judgment of
the Supreme Court of 30.01.2014, I1I CSK 69/13, Legalis No. 1092613.

19 Judgment of the Court of Appeal in Warsaw of 28.11.2019, VI ACa 514/18, Legalis No. 2283461.

20 Judgment of the Supreme Court of 7.10.1998, I CKN 418/98, Legalis No. 336047.

DASZEWSKI, A. Zadoscuczynienie za krzywde w konsekwencji szkody na osobie — analiza

polskiego rynku [in:] Szkody osobowe kompensowane z ubezpieczenia komunikacyjnego OC.

Analiza rynku, ed. 1. Kwiecien, Warszawa 2011, p. 200.
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a circumstance to be taken into account in the process of determining the
compensation amount are the existing prices.?

Additionally, academic authors have reported a phenomenon of awarding to
injured persons higher amounts in a situation when the damages are to be paid by an
insurance company.”> With a view to preventing such practices, civil liability
insurance contracts concluded in foreign jurisdictions often contain clauses
according to which the insured person should refrain from disclosing the fact that
he/she is afforded insurance coverage by an insurer.>*

Without losing sight of the above remarks, it must be admitted that an analysis of
Polish judicial practice leads to the conclusion that the views on the amounts
awarded as compensation for moral harm are inconsistent. Although courts specify
the criteria which they follow when awarding the compensation, it is very difficult
to unify such criteria or determine to what extent each of them translates into the
awarded amounts. On the other hand, different opinions also appear in academic
literature according to which the amounts awarded as compensation fulfil the
compensatory function.?®

2. THE PRINCIPLE OF INDIVIDUALISING COMPENSATION

The fundamental principle of the right of access to courts covers also the precept
to individualise every case. Therefore, readily made patterns or mechanical
reproduction of resolutions made against the background of similar facts are
evaluated negatively.

As the courts realise the difficulties relating to the determination of the amount
of suffering and the fallibility of the adopted criteria, it has been concluded in the
case law of the Supreme Court that — when awarding to the injured person an amount
of adequate compensation — the court should take into account cases of other injured
persons, including description of the factual situation and the ensuing amount of
harm, as well as the amount of compensation awarded to such other injured
persons.? In the opinion of the Supreme Court, harms of similar amount should be
compensated with comparable amounts, that is damages of similar value. In this way,
the postulate of justice is realised. Uniformity of court decisions is conducive to legal
certainty, a sense of justice and equality before the law.?’

In the judgment of 16 April 2015,?® the Supreme Court noted that — considering
the individual nature of harm — following, in the determination of compensation, the

2 MATYS, J. Model zado$céuczynienia pienieznego z tytutu szkody niemajgtkowej w kodeksie

cywilnym, Warszawa 2010, p. 285.

The theory of distributive justice attaches much attention to the economic relation between the party

incurring tortious liability and the injured person. For more, see: WILEJCZYK, M. Teorie prawa

deliktow, Warszawa 2021, p. 291.

24 KRAJEWSKI, M. Umowa ubezpieczenia. Art. 805 — 834 KC. Komentarz, Warszawa 2016, p. 478.

2 HYLA, A. Istota zado$céuczynienia oraz czynniki wplywajgce na jego wysokosé, ,.Studia
Prawnicze” 2020, nr 2 (222), p. 115.

26 Judgment of the Supreme Court of 1.09.1967, II PR 318/67, Legalis No. 13189; judgment of the
Court of Appeal in Cracow of 8.12.1992, I ACr 429/92, Legalis No. 33050.

27 Judgment of the Supreme Court of 26.11.2009, III CSK 62/09, Legalis No. 254069.

28 Judgment of the Supreme Court of 16.04.2015, I CSK 434/14, Legalis No. 1260024.
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amounts awarded on the same account in other cases is, indeed, of limited relevance,
however it is not entirely meaningless. In other words, it is admissible to take into
account, when delivering the judgment, amounts awarded in other cases, as long as
this is not opposed by the principle of individual treatment of the circumstances
determining the amount of harm sustained by the injured person and allows to
account for the specificity of the particular case.?’ Similar opinion was expressed by
the Constitutional Tribunal in the judgment of 1 March 2011, in which the Tribunal
emphasised the significance of the principle of individualizing compensation and the
instruments held by courts allowing to implement that principle.* The Constitutional
Tribunal opposed an introduction of a rigid quota-based limitation of liability also
on account of the principle of equality, manifest in identical determination of the
compensation amounts awarded for the same types of violations.

Most definitely, however that instrument should not be overused.?' Additionally,
academic literature points to practical problems in the implementation of the
postulate of justice,* related to unavailability of court files.

3. METHODS OF DETERMINING COMPENSATION AND ITS
STANDARDISATION

As regards the methods of determining the amount of compensation, in academic
literature, values have been proposed which are essential to the assessment and
estimation of the amount of compensation for death of a close person.** Such figures
include an implied value following from judicial practice, an implied value inferred
from the legislator’s (State Treasury) decisions and value of a statistical life
measured using the criteria of the willingness to pay and acceptance of risk. In the
analysis of compensation awarded to parents in consequence of death of a child, one
cannot disregard the costs necessary to support the child. However, these are much
less valuable to the parents than closeness of the child. In other words, an element of
the relation of closeness — apart from everyday assistance, provision of safety, time
spent together — is the support of the child.** Therefore, the amounts determined on

29 Judgments of the Supreme Court of 30.01.2004,1 CK 131/03, Legalis No. 66874 and of
26.11.2009, IIT CSK 62/09, Legalis No. 254069.

30 Judgment of the Constitutional Tribunal of 1.03.2011, P 21/09, Legalis No. 290177

31 Judgment of the Supreme Court of 29.05.2008, II CSK 78/08, Legalis No. 133158. See also:
STRUS, Z. Uwagi o ustalaniu wysokosci zados¢uczynienia, ,,Wiadomosci Ubezpieczeniowe”
2012, nr 2, p. 27 (special edition).

32 KORDASIEWICZ, B. Jednostka wobec Srodkéw masowego przekazu, Wroctaw-Warszawa-

Krakow 1991, p. 186, 191, 193; SZPUNAR, A. Glosa do wyroku SN z dnia 15 wrzesnia 1999, 11l

CKN 339/98, OSP 2000, z. 4, p. 222; DYKA, 1. Zasady przyznawania i ustalania wysokosci

zadoscuczynienia pienigznego w razie naruszenia dobra osobistego, ,Kwartalnik Prawa

Prywatnego” 2001, z. 3, p. 6161 617.

KWIECIEN, I. Ekonomiczna analiza dochodzenia roszczeii o zados¢uczynienie za szkody na osobie

z ubezpieczen odpowiedzialnosci cywilnej, Wroctaw 2015, p. 183 et seq.

The cost of raising a child in a single-child family, in 2011, was approximately 254000 PLN until

the age of 18, and approximately 324000 PLN until the age of 23. For more, see: KWIECIEN, L.

Ekonomiczna analiza dochodzenia roszczen o zadoscéuczynienie za szkody na osobie z ubezpieczen

odpowiedzialnosci cywilnej, Wroctaw 2015, p. 190.

33

34

273



the basis of upbringing costs may constitute a minimum value of the relationship
between a parent and a child.?

In combination with the principle of individualising compensation, one can apply
the measure of detriment expressed in percentage points, compensation tariffs
(normative tables), maximum compensation amounts. However, the Supreme Court
pointed to an auxiliary nature of the percentage measure of health impairment in case
of an action for compensation of harm and the dissimilar nature of compensation in
social security law (lump sum) and in civil law (individualized amount).3¢

An interesting solution in this context could be compensation tables, which have
been adopted in many European countries. Most often, they do not have an absolute
but only auxiliary nature, bearing in mind the principle of individual treatment of
every situation.” Such tariffs have been introduced, for example, in Belgium, Italy,
Spain, Portugal and in the United Kingdom.*® Their undisputed advantage is the
implementation of the postulate of equality before the law and improvement of the
system of asserting claims by injured persons.

Although in the German legal system no tariffs have been introduced which
would impose objective limits on compensation of the sustained damage or harm,
academic authors and judges made an effort to develop so called “compensation rate
tables.” These are publications containing court rulings and compensation amounts
for particular types of harms. They do not have a normative status but make a point
of reference and guidelines for legal practice, and are addressed in particular to
adjudicating courts.*

On the other hand, in France, in a situation when a given party seeks damages in
circumstances which are inadequate to the formulation of a monetary claim, courts
may allow the claim in part and award compensation even in the amount of one
euro.*

35 KWIECIEN, I. Ekonomiczna analiza dochodzenia roszczern o zado$éuczynienie za szkody na osobie

z ubezpieczen odpowiedzialnosci cywilnej, Wroctaw 2015, p. 193.
36 Judgments of the Supreme Court of 5.10.2005, I PK 47/05, Legalis No. 73331 and of 6.05.2008, I
PK 276/07, Legalis No. 170261.
BAGINSKA, E. Kompensacja krzywdy o0séb najblizszych w razie poniesienia przez
poszkodowanego cigzkiego uszczerbku na zdrowiu — przeglgd rozwigzan europejskich [in:]
Rozprawy z prawa prywatnego. Ksigga jubileuszowa dedykowana Profesorowi Wojciechowi
Popiotkowi, ed. M. Pazdan, M. Jagielska, E. Rott - Pietrzyk, M. Szpunar, Warszawa 2017, p. 640-
641.
BAGINSKA, E. Kompensacja krzywdy oséb najblizszych w  razie poniesienia przez
poszkodowanego cigzkiego uszczerbku na zdrowiu — przeglgd rozwigzan europejskich [in:]
Rozprawy z prawa prywatnego. Ksiega jubileuszowa dedykowana Profesorowi Wojciechowi
Popiotkowi, ed. M. Pazdan, M. Jagielska, E. Rott - Pietrzyk, M. Szpunar, Warszawa 2017, p. 640-
641.
GOLABEK, M. Zadosc¢uczynienie za uszkodzenie ciata i rozstroj zdrowia na przyktadzie polskiego
i niemieckiego systemu prawnego — analiza porownawcza [in:] Dostosowanie prawa do wyzwan
technologicznych, ekonomicznych i spotecznych XX wieku, ed. D. Chaba, A. Szyszka, Kielce 2019,
p. 67.
40 GRZESZUK, T., JANISZEWSKA, B. Powrét do przysztosci. Refleksje o chronie débr osobistych
[in:] fus et Ratio. Ksigga jubileuszowa dedykowana profesor Elzbiecie Skowronskiej-Bocian, ed.
W. Borysiak, J. Wiercinski, A. Gotaszewska M. Olechowski, Warszawa 2022, p. 113.
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The Czech Civil Code, until 2014, provided, in § 444, for specific amounts of
money. Specifically, to a spouse, the amount of 240 000 CZK, to each child — 240
000 CZK, to each parent — 240 000 CZK, to a parent on account of death of an unborn
child— 85 000 CZK, to siblings — 175 000 CZK and to a close person living together
with the deceased at the time of the event — 240 000 CZK. Currently, in § 2959
claims have been made available, on account of death or grievous health impairment,
to a spouse, parent, child or another person in a close relationship with the deceased.
Moreover, the Czech Supreme Court, in cooperation with appropriate environments
(organisations, lawyers), developed a document offering guidelines for the
calculation of compensation in the event of personal injury. This system is based on
the valuation of elements of health impairment, a point system and the impact of the
impairment on the injured person’s life situation (compensation tariff).*!

4. NEW TECHNOLOGIES AND THE COMPENSATION AMOUNT

In search of a definition of artificial intelligence, it is worth drawing attention to
the Communication of the European Commission, Artificial Intelligence for
Europe*? which specifies that the term artificial intelligence (Al) refers to systems
that display intelligent behaviour by analysing their environment and taking actions
— with some degree of autonomy — to achieve specific goals. It was highlighted that
such systems can operate either exclusively in digital form or be embedded in
hardware devices. In the Proposal for a Directive of the European Parliament and of
the Council on adapting non-contractual civil liability rules to artificial intelligence
(Al Liability Directive),” artificial intelligence (“Al”) was defined as a set of
enabling technologies which can contribute to a wide array of benefits across the

41 For more, see: BAGINSKA, E. Rekodyfikacja prawa odpowiedzialnosci cywilnej w Czechach i na

Wegrzech — rewolucja czy ewolucja? [in:] O dobre prawo dla ubezpieczen. Ksiega jubileuszowa
Profesora Eugeniusza Kowalewskiego, ed. E. Baginska, W. W. Mogilski, M. Watachowska, M. P.
Ziemiak, 2019, p. 337 et seq.; Methodology on Compensation of Non — proprietary Personal Injury
(Pain and Aggravated Social Position in accordance with Section 2958 of Civil Code), Supreme
Court of the Czech Republic, https://www.nsoud.cz/judikatura/ns_web.nsf/
f0691297¢2422¢1bc12576ac00459401/8cbf788c1a0005¢7¢12586a40044cf8c?OpenDocument; last
accessed: 28 April 2023. Under Art. 711 of the Japanese Civil Code, compensation for death was
provided to the father, mother, spouse and children of the injured person, even if they suffered no
material harm.

European Commission, Communication from the Commission to the European Parliament, the
European Council, the European Economic and Social Committee and the Committee of the
Regions, Artificial Intelligence for Europe, Brussels, 25 April 2018, COM(2018) 237 final. In the
Proposal for a Regulation of the European Commission and the European Parliament of 21 April
2021 laying down harmonised rules on artificial intelligence (Artificial Intelligence Act) and
amending certain pieces of EU legislation, it was pointed out that the definition of artificial
intelligence should remain technologically neutral and account for a possibility of rapid
technological changes, which might render obsolete any inadequately adopted definitions of the
discussed term.

Proposal for a Directive of the European Parliament and of the Council on adapting non-contractual
civil liability rules to artificial intelligence (Al Liability Directive), COM/2022/496 final. Available
at: https://eur-lex.europa.eu/legal-content/PL/TXT/?uri=CELEX%3A52022PC0496

42

43

275



entire spectrum of the economy and society. It has a large potential for technological
progress and allows new business models in many sectors of the digital economy.

The National School of Judiciary and Public Prosecution, as a part of a research
project, has developed and placed on its website a tool allowing to perform a
simulation of calculating a compensation for harm caused by death of a closest
relative (Art. 446 § 4 CC).* The criteria that influence the amount of compensation
are: the age of the plaintiff and the deceased, sex of the plaintiff, nature of the
relationship between the two, years of marriage, cohabitation, the year of bringing
the action and the year of delivering the judgment, closeness of the relationship, and
special circumstances. In addition, the calculator takes into account a degree of
contribution in matters for compensation for harm caused by death of a closest
relative. However, it must be noted that — as stipulated — it was not always possible
to precisely determine, based on available materials, the values of all the criteria,
e.g., age, the fact of living together with parents, or the nature of the relationship.
Similarly, the year of bringing the action to court does not always have to tally with
what the file reference suggests. As a result, the above-mentioned data involve a
certain margin of error.

Going further, artificial intelligence is utilized in the system of justice. Although
this technology is of more advisory and auxiliary nature and does not replace a
human judge, it cannot be overlooked. The program VICTOR supports the work of
the Supreme Court in Brazil. Its role is automatic analysis of documents, leading to
preliminary examination of the case and preparation of submissions even before
assigning the case to a judge.* Another program is the Predictite system introduced
in France. Using that piece of software, it is possible to assess the chances of a given
litigating party to win the case.*® In other words, the program allows to assess the
risk of unfavourable conclusion of the proceedings from the point of view of a
litigant. The access to the software is granted to a user subject to subscription fee.
However, the possibility to use the discussed system was precluded for the purpose
of drawing up analyses based on the adjudicating practice of particular judges (their
practice and established line of cases), and violation of this prohibition is subject to
criminal sanction.

New technologies are in widespread use in the insurance industry. Data provided
by insurers are used in developing the offer of new products, which can be
exemplified by the determination of premium based on an analysis of a driver’s
driving style. Moreover, development of new technologies allows to extend
insurance to so far unprofitable or untypical risks. Within this category, one can
mention insurance on “hourly-basis.”

4 https://mobile kssip.gov.pl/node/9003 (last accessed: 1 June 2023).

4 DYMITRUK, M. Sztuczna inteligencia w wymiarze sprawiedliwosci? [in:] Prawo sztucznej
inteligencji, ed. L. Lai, M. Swierczynski, Warszawa 2020, p. 282.

DYMITRUK, M. Sztuczna inteligencia w wymiarze sprawiedliwosci? [in:] Prawo sztucznej
inteligencji, ed. L. Lai, M. Swierczynski, Warszawa 2020, p. 282.
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CONCLUSION

On the one hand, compensation should make up for the harm sustained by
alleviating the mental suffering caused by death or health impairment of the injured
person’s closest relative and help the injured person adapt to the changing reality.
On the other hand, however, the model of compensating for damage should be
efficient from the economic perspective. Legal solutions should resolve three
questions. The first question is: What type of damages should be compensated
(objective aspect)? The second: By what means should this be achieved (structural
aspect)? Finally, the third: What should be the scope of liability (subjective aspect)?
Tortious liability cannot be analysed or assessed in isolation from the purpose and
means the law should pursue.*’ In this area, new technologies may come to the
rescue. Utilisation of the tools offered by new technologies is conducive to the
implementation of the principle of equality. This is the case as the factors taken into
consideration are of objective, and not random nature. In other words, in this way
disparity between the amounts awarded as compensation is limited.

However, those instruments are still auxiliary in nature. In the proceedings for
the award of compensation, the evidence not without significance is hearing of the
party — the injured plaintiff, whose interrogation allows to grasp the amount of the
sustained suffering, or evidence in the form of opinion of a forensic expert. At the
same time, without access to court files of specific cases, it is difficult to draw up
compensation tables or universal patterns on their basis. In this context, new
technologies may be a certain point of reference for the determination of the amount
of compensation.

New technologies offer support not only with regard to determining the amount
of compensation but also as to whether compensation is due to the person asserting
the claim.

One should not lose sight of the fact that the cause of such status quo, i.e.
disparities in the amounts awarded as compensation, is its immeasurable nature.
Therefore, priority should be given to actions intended to revise compensation, and
not to embed it within a rigid, normative frame.
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Legal status and the scope of representation of a company's liquidator?

Abstract

Amidst the entry of a company into the liquidation procedure, the company
commences a new phase of its existence, namely the liquidation phase, which is
characteristic due to the modifications of the manner of the company's operation.
However, throughout liquidation, the company shall retain its legal personality.
Critical modifications in the liquidation procedure are liquidators' substitution of
the management board and the scope of legal actions admissible for liquidators. This
paper aims to define the legal status of liquidators and the scope of the company's
representation in the liquidation procedure, including the liability of liquidators.

Key words: liquidation, liquidators, representation, liability.

JEL Classification: K15, K20, K22, K33

INTRODUCTION

The company's liquidation shall be opened on the date on which the court's ruling
on the winding-up of the company becomes un-appealable or on the date on which
shareholders adopt a resolution on the winding-up of the company, or there occurs
another reason for the winding-up of the company. Amidst the entry of a company
into the liquidation procedure, the company commences a new phase of its existence,
namely the liquidation phase, which is characteristic due to the modifications of the
manner of the company's operation. Entering into a new phase shall be made public
because apart from entering the liquidation into the national registry court and its
announcement, the company modifies its business name with the additional
designation "in liquidation". However, throughout liquidation, the company shall
retain its legal personality. The first significant modification is the substitution of the
management board by liquidators, to which the provisions of the management board
shall apply unless the provisions on liquidation provide otherwise. The modification
also includes the possibility to appoint or remove the liquidators by the registry court.
Compared to the management board, the second critical modification is the scope of
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Deputy Dean for Research, and Member of the Research Team of Economic and Commercial Law.
Author of over a hundred publications in the field of civil law, commercial law, in particular,
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legal actions admissible for liquidators, which is narrower and shall cover only
liquidation actions. This paper aims to define the legal status of liquidators and the
scope of the company's representation in the liquidation procedure, including the
liability of liquidators. The analysis shall cover the provisions of a private limited
company under the Polish Commercial Companies Code®. However, the rules are
similar in a joint-stock company, and they shall apply accordingly to a simple joint-
stock company.

1. RULES APPLIED TO LIQUIDATORS — CREDIT LINE

Under Polish law, a liquidator may only be a natural person having full legal
capacity, not sentenced validly for the offenses specified in Art. 18 § 2 CCC*. The
liquidators take over the competencies of the management board of a company in
liquidation unless the provisions on liquidation provide otherwise. Liquidators are
therefore entitled to run the company's affairs and represent the company; however,
the provisions of Art. 282 and 283 CCC introduce modifications in this respect (see
below).

With regard to liquidators, the same rules apply as to members of the company's
management board, so the liquidator may perform his function based on appointment
by shareholders' resolution or ex lege by the existing members of the company's
management board as a result of opening liquidation, where in this case an
organizational relationship between the liquidator and the company shall be
constituted. Thus the liquidators may perform their function based exclusively on
the appointment without the need to conclude an additional contract or a separate
contract (labour contract, service contract) between the company and the liquidator
shall specify the terms of liquidators' activities in the company>. As emphasized by
the Supreme Court in the judgment of 27 January 2016 (I UK 40/15), directing the
liquidator's activities to the termination of the company's existence does not preclude
his obligation to manage the current activities of the company in liquidation, so there
are no obstacles to concluding an employment contract with the company's liquidator
by an authorized organ.

The provisions on a term of office and its expiration shall apply to liquidators®.
In the private limited company, unless the articles of association provide otherwise,
the term of office of a liquidator shall expire no later than on the date of holding the
general meeting approving the financial statements for the first full financial year.

3 Act of 15 September 2000, the Official Journal of Laws, 2022.1467, as amended, abbreviated as
ccc

4 Articles 587 to 5872, Article 590 and Article 591 of the Commercial Companies Code, and Articles
228 to 231 and enumerated in chapters XXXIII-XXXVII of the Act of 6 June 1997 - Criminal Code
(Official Journal of Laws, 2022.1138, as amended).

5 KIDYBA, A. Kodeks spotek handlowych. Komentarz. Vol. 1., Warszawa, Wolters Kluwer, 2017,
p. 1353; SZAJKOWSKI, A., TARSKA, M. (in:) SOLTYSINSKI, S., SZAJKOWSKI, A.,
SZUMANSKI, A., SZWAJA, J., Kodeks spotek handlowych. Komentarz. Vol. I1., Warszawa, C.H.
Beck, 2005, p. 876; BIELECKI, M., Relacje pomiedzy spétka z o.0. a jej likwidatorem, Prawo
Spotek, 2007, No. 9, p. 2.

¢ NOWACKI, A., Kodeks spotek handlowych. Vol. II. Warszawa, C.H. Beck, 2021, p. 1297.
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However, if a liquidator is appointed for a term of office longer than one year, it shall
expire on the date of holding the shareholders' meeting approving the financial
statements for the last full financial year. Notwithstanding, some representatives of
the doctrine claim the provisions on the term of office shall not apply to liquidators
because the liquidators are appointed for an undetermined period (the duration of
their function) unless the articles of association provide otherwise’, or the liquidators'
appointment is effective throughout the liquidation procedure®. This point of view is
not convincing, as the provisions on liquidation do not modify the liquidator's terms
of office. Anyhow, the rules on the term of office shall not apply to liquidators
appointed by the registry court, as they may be removed exclusively by the court
(see below).

2. LEGAL CHARACTER OF THE LIQUIDATORS
2.1. Modifications on the liquidators appointment

The distinction between liquidators and the management board lies in the manner
of their appointment. As a rule, liquidators shall be members of the last management
board unless the articles of association or shareholders' resolution provide otherwise
(Art. 276 § 1 CCC). Thus liquidators may be appointed by shareholders' resolution
with an absolute majority of votes. Furthermore, the registry court may also appoint
liquidators. Where the registry court orders the winding-up of the company, the court
simultaneously appoints liquidators (Art. 276 § 3 CCC). The court which appointed
liquidators shall also set the amount of their remuneration.

Additionally, at the request of persons having a legal interest, the court may, due
to important reasons, remove the liquidators and appoint others to replace them (art.
276 § 4 CCC). Persons with a legal interest in appointing liquidators include, in
particular, a shareholder, a shareholder's heir, a company creditor, a shareholder's
creditor, and a shareholder's receiver in bankruptcy’. Important reasons justifying
the appointment of liquidators by the registry court may indicate failure to achieve
the liquidation objectives, acting to the detriment of the company, acting to the
detriment of shareholders or creditors, and inability to perform the function of the

7 DUMKIEWICZ, M., KIDYBA, A., Komentarz aktualizowany do art. 1- 300 Kodeksu spotek
handlowych. Wolters Kluwer, 2023, Lex/el, Comm. on Art. 280; RODZYNKIEWICZ, M. (in:)
Kodeks spotek handlowych. Vol. IIB. Spoétka z ograniczong odpowiedzialnoscig, A. Opalski
(ed.),Warszawa, C.H. Beck, 2018, p. 1020.

8  WITOSZ, AJ. (in:) Kodeks spotek handlowych. Vol. II. A. Kidyba (ed.), Warszawa, Wolters
Kluwer, 2018, p. 849.

® KIDYBA, A. Kodeks spotek handlowych. Komentarz. Vol. 1., Warszawa, Wolters Kluwer, 2017,
p. 1357; SZAJKOWSKI, A., TARSKA, M. (in:) SOLTYSINSKI, S., SZAJKOWSKI, A.,
SZUMANSKI, A., SZWAJA, J., Kodeks spotek handlowych. Komentarz. Vol. I1., Warszawa, C.H.
Beck, 2005, p. 875; KOPACZYNSKA-PIECZNIAK, K., Spotka z  ograniczona
odpowiedzialnoscia, A. Kidyba (ed.), Warszawa, Wolters Kluwer, 2007, p. 76; STRZEPKA, J.A.,
ZIELINSKA, E. (in:) Kodeks spotek handlowych. Komentarz, J. A. Strzepka (ed.), Warszawa, C.H.
Beck, 2015, p. 662; RODZYNKIEWICZ, M. (in:) Kodeks spotek handlowych. Vol. IIB. Spoétka z
ograniczong odpowiedzialnoscia, A. Opalski (ed.), Warszawa, C.H. Beck, 2018, p. 1005.
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current liquidator'’. The Supreme Court, in its judgment of 23 September 2010 (111
CZP 54/10), stated that the registry court may, under Art. 276 § 4 CCC, appoint a
liquidator even if it had not been preceded by removing a previous one.

Unless the articles of association provide otherwise, liquidators may be removed
by a resolution of shareholders. However, liquidators appointed by the registry court
may be removed exclusively by the court. In this way, a liquidator appointed by the
court has an independent position compared to a liquidator appointed by a
shareholder. This diversification of the liquidators' position in terms of dismissal is
justified by the fact that the liquidator appointed by the court watches over the
correctness of the liquidation and is a kind of "guarantor" of the proper liquidation
procedure; otherwise, the independence of the judicial liquidator would be only
illusory.

Apart from the exclusive competence to remove such liquidators by a court,
liquidators appointed by the court shall be obliged to adhere solely to unanimous
resolutions adopted by shareholders or persons who caused their appointment. In
contrast, in internal relationships with the company, the liquidators appointed by the
shareholders shall be generally obliged to act following the shareholders' resolutions.

2.2. Legal character of the liquidators

The doctrine partly highlights the opinion that a liquidator is not an organ of a
legal person but a statutory representative'!. However, this view shall confront the
opinions considering the liquidator as an organ due to the competence to act on
behalf of the legal person'? or a person playing the role of an organ'.

Similarly, the judicature expresses different opinions on the legal status of the
company's liquidator. In this respect, the Court of Appeal in L6dZ, in the judgment
of 27 February 2014 (IIT AUa 925/13), stated that the provision of Art. 280 CCC
governed the legal status of a liquidator, allowing to use the provisions on the

10 SZAJKOWSKI, A., TARSKA, M. (in:) SOLTYSINSKI, S., SZAJKOWSKI, A., SZUMANSKI,
A., SZWAIJA, J., Kodeks spotek handlowych. Komentarz. Vol. II., Warszawa, C.H. Beck, 2005, p.
875.

1" KIDYBA, A. Kodeks spotek handlowych. Komentarz. Vol. 1., Warszawa, Wolters Kluwer, 2017,
p. 1351; SZAJKOWSKI, A., TARSKA, M. (in:) SOLTYSINSKI, S., SZAJKOWSKI, A.,
SZUMANSKI, A., SZWAIJA, J., Kodeks spotek handlowych. Komentarz. Vol. I1., Warszawa, C.H.
Beck, 2005, p. 872; KOPACZYNSKA-PIECZNIAK, K., Spotka z ograniczona
odpowiedzialnoscia, A. Kidyba (ed.), Warszawa, Wolters Kluwer, 2007, p. 76; DUMKIEWICZ,
M. Kodeks spotek handlowych. Komentarz, Warszawa, Wolters Kluwer, 2020, Lex/el. Comm. on
Art. 280; WITOSZ, A.J. (in:) Kodeks spotek handlowych. Vol. II. A. Kidyba (ed.), Warszawa,
Wolters Kluwer, 2018, p. 845; TERC, A., (in:) Kodeks spotek handlowych. Komentarz, Z. Jara
(ed.), Warszawa, C. H. Beck, 2023, Legalis, Comm. on Art. 280.

12 RODZYNKIEWICZ, M. (in:) Kodeks spotek handlowych. Vol. II. B. Spélka z ograniczong
odpowiedzialnoscig, A. Opalski (ed.),Warszawa, C.H. Beck, 2018, p. 1019; BIELECKI, M.,
Relacje pomiedzy spotka z 0.0. a jej likwidatorem, Prawo Spotek, 2007, No. 9, p. 2; NAWORSKI,
J.P. (in:) Kodeks spotek handlowych. Komentarz, Vol. 2. T. Siemigtkowski, R. Potrzeszcz, (ed.),
Warszawa, LexisNexis, 2011, p. 624.

13 POPIOLEK, W. (in:) Kodeks spotek handlowych. Komentarz, J. A. Strzepka (ed.), Warszawa, C.H.
Beck, 2015, p. 1158; FRACKOWIAK, J. (in:) Kodeks spotek handlowych. Komentarz, W. Pyziot
(ed.), Warszawa, LexisNexis, 2008, p. 981.
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management board subsidiary unless the provisions on the liquidation provided
otherwise. As a result, in the Court's opinion, the liquidator is not an organ of the
company but a statutory representative managing the company with the aim of the
company's liquidation. By analogy, in the judgment of 20 October 2011 (IV KK
129/11), the Supreme Court declared that the appointment of the court liquidator in
the liquidation procedure did not result in obtaining the legal status of the company's
organ but a statutory representative with the competencies to undertake liquidation
action.

On the contrary, in the judgment of 5 April 2017 (II CSK 378/16), the Supreme
Court stated in justification of the ruling that a liquidator was an organ of a legal
person. The Supreme Court underlined that the liquidator aimed to represent the
company in liquidation and act in substitution to the management organ in
liquidation actions. The Supreme Court expressed a similar opinion in the ruling of
16 November 2016 (I CZ 76/16).

Considering the issue of the legal status of the liquidator, there are no convincing
arguments that the liquidator is not an organ. The mere fact of the different way of
appointment, as regards the power of the registry court, and the modification of
competencies does not change the results of the liquidators' action towards third
parties with respect to the company. The company preserves its legal personality, so
it means the legal person acts through its organs, and the consequences of the actions
toward third parties should remain the same as in the case of the management board.
Consequently, the view of treating the liquidators as the company's organ is more
convincing.

The duty to act with due care and the duty of loyalty shall also apply to
liquidators, but the liquidation's aim modifies the meaning of the loyalty's duty.
Under Art. 209' CCC, while performing their duties, the management board
members shall act with due care resulting from professional integrity and honour the
duty of loyalty to the company. The obligation to honour the duty of loyalty shall be
understood as the primacy of the company's interest over the particular interest of
shareholders, members of boards, or any of the stakeholders'* (Pinior, 2022: 15).
However, in the liquidation procedure the duty of loyalty must be understood
differently, as the interests of creditors or other persons having legal interest shall be
protected with more intensity, in particular by the liquidators appointed by the
registry court. Some doctrine representatives claim that primarily, the interest of
creditors shall be honoured, then the shareholders', and finally, the company's
interest'>. Nevertheless, the obligation to act with due care resulting from
professional integrity and honour the duty of loyalty to the company shall apply to
liquidators. The obligation to act in the company's best interest does not mean the
primacy of the company's interest. However, it means acting in the company's
interest to enable the proper performance of the liquidation actions and the best
satisfaction of creditors and other persons with legal interest. In other words, acting

PINIOR, P., Duty of loyalty and due care of the board member under Polish law, Review of
European and Comparative Law, Vol. 51, 2022, No. 4, p. 15.

15 KOPACZYNSKA-PIECZNIAK, K., Spotka z ograniczona odpowiedzialnoécia, A. Kidyba (ed.),
Warszawa, Wolters Kluwer, 2007, p. 73.
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in the company's interest in the liquidation procedure does not exclude the protection
of the interests of other stakeholders.

3. SCOPE OF THE LIQUIDATORS' POWER OF REPRESENTATION

Provisions on the liquidation of a limited liability company do not indicate the
manner of representation, i.e., whether the liquidators have the right to act
individually (individual representation) or whether two or more liquidators must act
jointly (joint representation). Under Art. 276 § 1' CCC, the manner of representing
a company during the liquidation period shall be specified in the articles of
association, a shareholders' resolution, or a court decision. In each case, the court
may change the manner of representation of the company during the liquidation
period. Furthermore, there might be a difference in the manner of representation
between the liquidators appointed by the shareholders and the liquidators appointed
by the court. Namely, the liquidators appointed by the shareholders may be
authorized to act solely jointly, while those appointed by the registry court may be
authorized to act individually.

Primarily, the competencies of the liquidators are limited, as the liquidators shall
have the right to conduct the company's affairs and represent the company solely
within the scope of their powers outlined in Art. 282 § 1 CCC, which are called
liquidation actions. Due to the said provision, liquidators shall close the company's
current business, collect receivables, fulfil obligations, and liquidate the company's
assets. A new business may be undertaken exclusively when this is necessary in
order to close the current business. Simultaneously, the provisions of the Code
guarantee protection for a third party in good faith. Actions undertaken by liquidators
shall be deemed liquidation actions in relation to third parties acting in good faith
(Art. 283 § 3 CCC). This presumption is crucial because the scope of representing a
company in liquidation is narrower than the right of management board members'®,
as the liquidators have the right to represent the company in liquidation activities
consistent with the purpose of the company in liquidation. Therefore, if the liquidator
performs a specific action on behalf of the company, contrary to the purpose of
liquidation, and the other party to this action is not aware that this action is not a
liquidation action within the meaning of Art. 282 § 1 CCC, this action is treated as a
liquidation action against that third party and produces the legal effect!”. In other
words, the legal action with a third party in good faith is valid even though the action
infringes on the liquidation actions. The good faith of a third party means that this
person did not know and, with due care, could not have known that an action
undertaken on behalf of the company by a liquidator was not a liquidation action'®,

16 Under Art. 204 § 1 CCC, the right of the members of the management board shall cover all court
and out-of-court actions of the company.

17 KIDYBA, A. Kodeks spotek handlowych. Komentarz. Vol. L., Warszawa, Wolters Kluwer, 2017,
p. 1375; SZAJKOWSKI, A., TARSKA, M. (in:) SOLTYSINSKI, S., SZAJKOWSKI, A.,
SZUMANSKI, A., SZWAJA, J., Kodeks spotek handlowych. Komentarz. Vol. I1., Warszawa, C.H.
Beck, 2005, p. 895; RODZYNKIEWICZ, M. (in:) Kodeks spétek handlowych. Vol. II. B. Spotka
z ograniczong odpowiedzialnoscia, A. Opalski (ed.),Warszawa, C.H. Beck, 2018, p. 1037.

18 NOWACKI, A., Kodeks spotek handlowych. Vol. II. Warszawa, C.H. Beck, 2021, p. 1363.
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Demonstrating that a given action is not a liquidation action and demonstrating bad
faith of a third party burdens the company. Bad faith occurs when a third party knows
or could easily have discovered that a given activity is not a liquidation activity and
is contrary to the company's purpose in liquidation'’.

The most controversial issue is the undertaking of new businesses in liquidation,
as newly concluded contracts should serve the liquidation purpose. Exemplary, the
conclusion of the loan contract usually shall not be allowed during liquidation,
particularly as a long-term loan contract. However, if the loan is short-term, aiming
to satisfy the creditor's receivable due to the lack of fluid assets, such a loan shall be
admissible as a liquidation action. The representatives of the literature indicate that
such contracts as loan, credit, surety, and donation contravene the liquidation
actions®®. Similarly, purchasing new assets is not a liquidation action. The company
may undertake new businesses solely to close current businesses, which does not
exclude new contracts aiming at other liquidation actions, mainly collecting
receivables, fulfilling obligations, and liquidating the company's assets. Exemplary,
the new contract for legal services to collect receivables shall be allowed. Thus by
analogy purchasing new assets by the company in liquidation shall not be admissible
unless these assets aim to close current businesses?'.

The same refers to new administrative proceedings. The Voivodship
Administrative Court in Warsaw, in the judgment of 20 July 2020 (I SA/Wa 559/20),
stated the liquidator may not initiate on behalf of the company administrative
proceedings not aimed at settling the affairs of the company, which were still
pending on the date of its liquidation. In other words, the liquidator is not authorized
(unlike the board) to initiate new cases.

However, the problem occurs if the company's enterprise continues its operations
because the liquidation may last for a long time, depending on the enterprise's
dimension and the complexity of legal relations. For example, it will be acceptable
to complete production due to the stock of raw materials held, while concluding new
contracts leading to the continuation of production will go beyond the scope of
liquidation activities?>. The same refers to labour contracts with new employees, as
they are admissible only in the case where the substitution of the previous employee
is unavoidable, however in such a case, the term of employment should be adapted
to the liquidation procedure or the substitution of labour contracts by civil contracts,
e.g., mandate contract should be regarded. Every action undertaken by the liquidators
must be considered in aspects of liquidation actions because the liquidators may bear
liability in the case of concluding new contracts infringing the scope of their

19 KIDYBA, A. Kodeks spolek handlowych. Komentarz. Vol. L., Warszawa, Wolters Kluwer, 2017,
p. 1375; SZAJKOWSKI, A., TARSKA, M. (in:) SOLTYSINSKI, S., SZAJKOWSKI, A.,
SZUMANSKI, A., SZWAJA, J., Kodeks spotek handlowych. Komentarz. Vol. II., Warszawa, C.H.
Beck, 2005, p. 895.

20 TRZEBIATOWSKI, M., Granice dzialan likwidacyjnych w spotce kapitatowej (na przykladzie
umowy pozyczki dla likwidatora), Przeglad Prawa Handlowego, 2006, No. 7, p. 5.

2l NOWACKI, A., Kodeks spotek handlowych. Vol. I1. Warszawa, C.H. Beck, 2021, p. 1334.

22 TRZEBIATOWSKI, M., Granice dziatan likwidacyjnych w spoltce kapitalowej (na przykladzie
umowy pozyczki dla likwidatora), Przeglad Prawa Handlowego, 2006, No. 7, p. 6.
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competencies (see below). Insufficient shall be the justification that a liquidator's
action (new business) is profitable for the company?.

No further restrictions on the scope of representation by liquidators are allowed.
According to Art. 283 § 2 CCC, no restriction on the scope of the liquidators' powers
shall have a legal effect on third parties. This means that any restrictions provided in
the articles of association or shareholder's resolution, i.c., the so-called division of
powers of liquidators, may only have an internal effect, and actions performed by
liquidators going beyond the restrictions will be valid to third parties. Performing
these activities may result in the liquidators' liability toward the company.

Another issue is the obligation to obtain shareholders' consent for liquidators'
actions. In particular, under Art. 15 CCC, the execution by a company of such
contracts as a loan, credit, surety, or a similar contract with a liquidator or for the
benefit of a liquidator shall require the consent of the shareholders' meeting unless
the law provides otherwise. As referred to in Art. 17 § 1 CCC, any contract concluded
without the required resolution shall be null and void. In its judgment of 7 March
2017 (I CSK 349/16), the Supreme Court predicated that "a similar contract” means
any contract in which there is a transfer of assets from the company to the persons
quoted in Art. 15 CCC similarly as with the judgment of 7 February 2019 (II CSK
8/18). Nevertheless, in the contract between a company and the liquidator, the
company shall be represented by the supervisory board or a proxy appointed by the
shareholders' resolution.

The shareholders' resolution shall also be required to dispose of the company's
immovable property without public auction. Under Art. 282 § 1 sentence 3 CCC, the
real property may be disposed of through a public auction or unrestricted sale
conducted only according to a relevant resolution of the shareholders at a price not
lower than that set by shareholders. Without the shareholders' consent, unrestricted
disposal of real property shall be null and void.

However, in the said circumstances, pursuant to Art. 17 § 2 CCC, the consent
may be expressed before the company submits a statement or thereafter, no later than
two months following the date of submission of the statement by the company.
Confirmation expressed following the submission of the statement shall have
retroactive force as of the date of performance of the legal act. The Supreme Court,
in the judgment of 18 February 2016 (Il CSK 241/15), stated that the protection of
good faith of a third party, provided in Art. 283 § 3 CCC does not include meeting
the additional requirements concerning the disposal of real estate by the liquidators.

In the doctrine, different opinions have been expressed as regards the requirement
to obtain shareholders' consent for the disposal of an enterprise, which is a
competence of the shareholders' meeting before entering into liquidation (Art. 228
point 3 CCC). On the one hand, the disposal of an enterprise is treated as liquidation
action (liquidation of the company's assets); thus, no other authorization shall be

2 NOWACKI, A., Kodeks spotek handlowych. Vol. 1. Warszawa, C.H. Beck, 2021, p. 1344;
RODZYNKIEWICZ, M. (in:) Kodeks spotek handlowych. Vol. II. B. Spotka z ograniczong
odpowiedzialnoscig, A. Opalski (ed.),Warszawa, C.H. Beck, 2018, p. 1030.
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required for the disposal of an enterprise’*. On the other hand, some of the
representatives of the doctrine claim that the shareholders' consent shall not be
required only if the disposal of an enterprise shall be made through a public auction,
similarly to the disposal of real property®, or that the shareholders' consent for the
disposal of an enterprise shall be required independently of the manner of its
disposal®®. More convincing seems to be the first view treating the disposal of an
enterprise as the liquidation of assets, so the shareholders' resolution shall not be
required. In particular, if the provisions on liquidation empower the liquidators to
dispose of the company's assets and modify the manner of the disposal of real
property solely, then it would be hard to claim that this limitation must also be
referred to an enterprise, as the main object of liquidation procedure is the liquidation
of company's assets. Of course, if real property constitutes part of an enterprise, the
shareholders' consent to dispose of real property shall be required.

In the ruling of 17 March 2010 (II CSK 511/09), the Supreme Court adjudicated
that the purpose of liquidation proceedings, and at the same time, the liquidators'
duty - apart from closing the company's current businesses, collecting receivables
and fulfilling obligations - was to liquidate the company's assets. For this reason, the
company's liquidators make decisions regarding the liquidation of the company's
assets and the method of its liquidation, and the restriction applies only to real
property under Art. 281 § 1 sentence 3 CCC. The judgment allows to assume that
the sharecholders' resolution for the disposal of an enterprise is not required.
Similarly, the Court of Appeal in Bydgoszcz of 17 December 2014 (1 ACa 267/14)
underlines that the shareholders' resolutions under Art. 228 CCC, is addressed to
members of the company's management board and undertaken in the course of its
ordinary business.

4. LIABILITY OF LIQUIDATORS

Liquidators bear similar liability as the members of the management board.
Pursuant to Art. 293 CCC, a liquidator shall be liable to the company for any damage
inflicted through an action or omission contrary to the law or the provisions of the
articles of association unless no fault is attributable to such a person. The company
should indicate the action or omission of a liquidator, its illegality in the meaning of
violation of law or violation of the company's articles of association, and the
proximate cause between the action or omission and the damage. Considering the
liquidators, the damage may result from the improper performance of liquidation
actions, primarily through undertaking actions beyond the scope of liquidation

2% NOWACKI, A., Kodeks spotek handlowych. Vol. II. Warszawa, C.H. Beck, 2021, p. 1344;
RODZYNKIEWICZ, M. (in:) Kodeks spotek handlowych. Vol. 1I. B. Spotka z ograniczong
odpowiedzialnoscia, A. Opalski (ed.),Warszawa, C.H. Beck, 2018, p. 1033; SZAJKOWSKI, A.,
TARSKA, M. (in:) SOLTYSINSKI, S., SZAJKOWSKI, A., SZUMANSKI, A., SZWAJA, I,
Kodeks spotek handlowych. Komentarz. Vol. II., Warszawa, C.H. Beck, 2005, p. 887.

25 NAWORSKI, J.P. (in:) Kodeks spotek handlowych. Komentarz, Vol. 2. T. Siemigtkowski, R.
Potrzeszcz, (ed.), Warszawa, LexisNexis, 2011, p. 636.

26 'WITOSZ, A.J. (in:) Kodeks spotek handlowych. Vol. II. A. Kidyba (ed.), Warszawa, Wolters
Kluwer, 2018, p. 860.
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actions. The company's liquidators are authorized to undertake liquidation actions,
and their competencies in the company's representation, as stated above, are limited
to these actions. Thus, the liquidator may be liable for concluding new contracts
(new businesses) not justified in the liquidation procedure if they are unnecessary to
close current businesses. Additionally, the liability may be considered in the case of
the disposal of the company's assets, where the price shall not be adequate, or in
undertaking liquidation actions without due care. The liability refers to all
liquidators, including liquidators appointed by the registry court.

Finally, the following credit line should also be made: in a private limited
company Art. 299 CCC shall apply accordingly to liquidators?’, except for
liquidators appointed by a court (Art. 299! CCC). Under Art. 299 CCC, in the event
of ineffective enforcement against the company, liquidators shall be jointly and
severally liable for the company's liabilities. However, a liquidator may be
discharged from that liability if the petition in bankruptcy is timely filed or the
decision to open the restructuring procedure or arrangement procedure is made. They
may also be discharged if a failure to file the petition in bankruptcy occurred through
no fault on their part or that despite the failure to file the petition in bankruptcy or
failure in opening restructuring or arrangement procedures, the creditor suffered no
damage. The said liability for the company's obligations does not refer to liquidators
appointed by the registry court. This exception was criticized in the literature due to
unjustified diversification between liquidators and the possible situation of
appointing liquidators solely by the registry court to avoid liability for the company's
obligation®®. On the other hand, the lack of the aforementioned exclusion of liability
could lead to a situation in which it would be difficult to find candidates for the
position of liquidator due to the risk of incurring liability for the company's
obligations.

CONCLUSIONS

The consequence of entering into a liquidation procedure is substituting the
management board with one or more liquidators appointed by shareholders or by a
decision of the registry court. The company preserves its legal personality, so it
means the legal person acts through its organs, and the consequences of the actions
toward third parties remain the same as in the case of the management board. Thus
a liquidator plays the role of the company's executive organ, and the liquidators'
statements shall be the company's statements.

Liquidators' competencies are limited, as the liquidators shall have the right to
conduct the company's affairs and represent the company solely within the scope of
liquidation actions, which authorize the liquidators to close the company's current
business, collect receivables, fulfil obligations, and liquidate the company's assets.

27 Similarly, in a simple joint-stock company under Art. 300'33 CCC; however, in a simple joint-stock
company, both provisions on liability for the damage and the company’s obligation are excluded in
the case of liquidators appointed by the registry court. In a joint-stock company, the company
liquidators (as in the case of the management board) do not bear liability for the company’s
obligation, but they shall be liable for damage inflicted on the company.

2 NOWACKI, A., Kodeks spotek handlowych. Vol. II. Warszawa, C.H. Beck, 2021, p. 1559.
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A new business may be undertaken exclusively when this is necessary in order to
close the current business. Every action undertaken by the liquidators must be
considered in aspects of liquidation actions because the liquidators may bear liability
in the case of concluding new contracts infringing the scope of their competencies.
Nevertheless, the provisions on liquidation guarantee the protection of a third party
through the presumption that actions undertaken by liquidators shall be deemed
liquidation actions in relation to third parties acting in good faith.
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Koniec faktického zakazu finanénej asistencie?

The end of the actual ban on financial assistance

Abstrakt
Cielom tohto prispevku je analyzovat novu pravau upravu podmienok financnej
asistencie, ktord od 1.3.2024 rozsiri moznosti poskytovania financnej asistencie
podla zdkona ¢. 513/1991 Zb. Obchodny zdikonnik. Novd prdvna uprava je
analyzovand v kontexte Smernice Eurépskeho parlamentu a Rady (EU) 2017/1132
zo 14. juna 2017 tykajuca sa niektorych aspektov prava obchodnych spolocnosti,

ktora reguluje poskytovanie financnej asistencie na europskej urovni.

Klucové slova: financna asistencia, financna pomoc, alternativne financovanie
transakcii.

Abstract

The aim of this contribution is to analyse the new legal regulation of the financial
assistance, which from 1 March 2024 will expand the possibilities of providing
financial assistance according to Act no. 513/1991 Coll. Commercial Code. The new
legislation is analysed in the context of Directive (EU) 2017/1132 of the European
Parliament and of the Council of 14 June 2017 concerning certain aspects of
company law, which regulates the provision of financial assistance at the European
level.

Key words: financial assistance, financial help, alternative financing of
transactions.
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Zakonom €. 309/2023 Z. z. o premenach obchodnych spolo¢nosti a druzstiev a o
zmene a doplneni niektorych zakonov (dalej len Zakon o premenach) dojde
s uc¢innost'ou od 1.3.2024, k zruseniu faktického zakazu finan¢nej asistencie, ktory

Autor je advokatom a vyskumnym pracovnikom na Katedre obchodného prava a hospodarskeho
préava UPJS v Kogiciach, Pravnickej fakulty.

Tento prispevok vznikol v ramci rieSenia projektu VEGA ¢. 1/0259/22 Nové pristupy k rieSeniu
finanénych tazkosti podnikatela a projektu APVV-19-0424 Inovativna obchodna spolocnost
vnutrokorporatne premeny, digitdlne vyzvy a nastup umelej inteligencie.
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sa vztahoval na slovenské akciové spolo¢nosti vySe 22 rokov.® Cielom tohto
prispevku je blizSia analyza novej pravnej Upravy pravidiel financnej asistencie
v Obchodnom zakonniku, v kontexte pravidiel stanovenych Smernicou POS.

Historicky je povod zakazu finan¢nej asistencie na $irSej eurdpskej urovni
potrebné hl'adat’ v Smernici Rady ¢. 77/91/EHS o koordindcii ochrannych opatreni,
ktoré clenské staty vyzaduju od obchodnych spolocnosti na ochranu zdujmov
spolocnikov a tretich 0séb, ktora bola prijata na ziadost’ Vel'kej Britanie po jej vstupe
do Eurdpskeho hospodarskeho spolocenstva. Ziadala o to zdévodu, Ze jej
vnutro§tatna regulacia tento zakaz obsahovala. V sucasnosti platnd Smernica
Eurépskeho parlamentu a Rady (EU) 2017/1132 zo 14. jina 2017 tykajica sa
niektorych aspektov prava obchodnych spolocnosti (d’alej len ,,Smernica POS®),
vsak finanénll asistenciu v pripade akciovych spolocnosti Uplne nevylucuje
a umoziuje tzv. white wash rezimy, kedy je finan¢na asistencia za splnenia urc¢itych
podmienok pripustna.* Napriek existencii tejto moznosti, zavedenou uz skorSou
Smernicou Europskeho parlamentu a Rady 2006/68/ES z 6. septembra 2006, pravny
stav v Slovenskej republike ostaval az doposial’ nezmeneny. Financna asistencia
bola az na vynimky v podobe vykonu beznej ¢innosti bank a vynimku pre
nadobudanie tzv. zamestnaneckych akcii, ¢o bolo v podstate vnutroStatne prevzaté
znenie starSej smernice, zakdzana.’

Uvol'nenie podmienok pre poskytovanie financnej asistencie mozno v praxi
privitat. DoterajS§i stav byval v minulosti terom kritiky, nakolko castokrat
komplikoval (resp. znemoziioval) realizaciu obchodnych transakcii, ktoré na strane
nadobudatela vyzadovali financovanie cudzimi zdrojmi.® Finan¢na asistencia moze
v praxi plnit’ funkciu alternativneho financovania transakcii medzi akcionarmi. Ci to
tak aj skutocne bude ukédze az prax. Od 1.3.2024 to vSak nas pravny poriadok bude
umoznovat'.

1. ANALYZA ZAKONNEJ PRAVNEJ UPRAVY V POROVNANIi SO
SMERNICOU

Podstatou finan¢nej asistencie je, ze akciova spolo¢nost’ poskytne tretej osobe
(alebo akcionarovi) finanéné prostriedky (vo forme preddavku, p6zicky ¢i uveru)
alebo zabezpecenie, ktoré sl urcené na to, aby tretia osoba mohla nadobudnut’ akcie
tejto spoloCnosti, ¢i uz vlastné akcie alebo akcie patriace inému akciondrovi.
Finan¢né asistencia moze byt poskytnutd priamo beneficientovi alebo nepriamo
prostrednictvom medzi¢lanku’.

Zakaz finan¢nej asistencie bol ¢inny od 1.1.2002 az do 1.3.2024

MRAZOVA, 7. Finan&na asistencia — historia, vyvoj a budicnost. In Prdvo, obchod, ekonomika
8: zbornik prispevkov z medzindrodného vedeckého sympézia. Kosice: Vydavatel'stvo Safarik Press
UPIJS, 2018, s. 250-259.

JANAC, V. Odmefiovanie zamestnancov kapitalovou i¢astou v akciovej spoloénosti. In Prdvny
obzor, ro¢. 98, 2015, €. 5, 5.479 - 496.

¢  DROTAR, M., KELLO, D. Zakaz finanénej asistencie: brzda M&A trhu a priestor na legislativau
zmenu. In Sitkromné pravo, ro€. 9, 2022, ¢. 1, s. 2-8.

Osoba prostrednictvom ktorej sa finan¢na asistencia poskytuje.
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Obchodny zakonnik upravuje pravidla poskytovania financ¢nej asistencie
v ustanoveni § 161e ObZ. Smernica POS upravuje otazku financnej asistencie v ¢l.
64, v ktorom je upravena ,, Financnda pomoc spolocnosti pre nadobudnutie jej akcii
tretou osobou ‘. Na prvy pohlad sa pravidla podl'a ObZ a Smernice POS zdajt vel'mi
podobné, blizsia analyza, vSak preukazuje, zZe st medzi nimi urcité rozdiely.

1.1. Vecny rozsah a spésoby finan¢nej asistencie

Podl’a ustanovenia § 161e ods. 1 ObZ v zneni i¢innom od 1.3.2024: ,, Spolocnost’
moze poskytovat priamo alebo nepriamo preddavky, pozicky, uvery alebo zabezpeky
s cielom nadobudat jej akcie tretou osobou (dalej len ,,financna asistencia ) ak tak
urcia stanovy spolocnosti a za splnenia asporn nasledovnych podmienok . Samotné
podmienky su d’alej definované v ods. 1 pism. a) az d) ObZ. Z uvedeného je zrejmé,
ze akciové spolocnosti, ktoré budu mat’ o poskytnutie finanénej asistencie zaujem,
budt v prvom rade musiet’ prisposobit’ svoje stanovy. Povod tohto ustanovenia
mozno hl'adat’ v ¢l. 64 ods. 1 Smernice POS:,, I. Ak ¢lenské staty povolia spolocnosti
bud’ priamo, alebo nepriamo poskytovat preddavky, pozZicky alebo zdbezpeky s
cielom nadobudat jej akcie trefou osobou, podmienia takéto transakcie splnenim
podmienok stanovenych v odsekoch 2 az 5. *

Zo znenia § 161e ods. 1 ObZ mozno vyvodit, Ze pojem financ¢na asistencia ma
vecne zahfiiat preddavky, pozicky, Gvery alebo zibezpeky. Co treba rozumiet
pozickou, uverom alebo zabezpekou je viac menej intuitivne. Otazky vSak moze
vyvolavat’ to, ¢o treba rozumiet’ pod preddavkom. S pojmom preddavok pracuje aj
samotna smernica. Pri $tidiu slovenského znenia smernice sa mozno stretnut’ s tym,
ze pojem preddavok sa okrem ¢l. 64 Smernice POS, nachadza iba v ¢l. 56 ods. 5
Smernice POS, ktory upravuje podmienky vyplécania ,,preddavkov na dividendy*.
Z uvedeného preto moze vyvstavat’ otazka, ¢i doslovnym prevzatim vlastného textu
smernice, slovensky zakonodarca pre pripad finan¢nej asistencie nepovolil aj
vyplatenie preddavkov na dividendy. Ceské znenie smernice pracuje s
terminom ,,zalohy* a ,,zalohy na dividendy* - Ceské pravo vSak vyplatenie zalohy na
dividendy dovoluje®. Anglické znenie smernice spomina v ¢l. 64 ,,advance funds*
a v 56ods. 5, interim dividends* a franctizske znenie pouziva ,,d'avancer des fonds*
a ,,versement d'acomptes. Z analyzy ostatnych jazykovych verzii smernice preto
mozno usudit, Ze ¢l. 56 ods. 5 a ¢l. 64 Smernice POS nie su nijako prepojenymi.
Moébzeme preto prist’ k zaveru, ze povolenie poskytnutia preddavkov podla § 161e
OBZ, neznamena nevyhnutne povolenie preddavkov na dividendu. Zakaz
vyplacania preddavkov na dividendu je preto novym znenim § 16le ObZ
nedotknuty.

Preddavok v zmysle § 161e ObZ treba vykladat’ ako akékol'vek finan¢né plnenie
poskytnuté vopred bez ohl'adu na jeho pravny titul. Takéto faktické plnenie bez
pravneho titulu v zasade povolené je. V kontexte odmenovania zamestnancov

8  Ustanovenie § 35 zakona ¢&. 90/2012 Sb. Zakon o obchodnich spole¢nostech a druzstvech (zakon o

obchodnich korporacich), d’alej len (ZOK).
295



zamestnaneckymi akciami méze ist’ napriklad aj o preddavok v podobe preddavku
na mzdu.’

Z hladiska spdsobov je mozné finan¢nu asistenciu poskytovat’ priamo (tj. ver je
poskytnuty spolo¢nostou priamo nadobudatel’'ovi akcii) alebo nepriamo tj. uver je
poskytnuty dcérskej/holdingovej spolocnosti nadobudatela, ¢i prostrednictvom
iného medziclanku na strane osoby nadobudajucej akcie alebo osoby poskytujuce;j
finan¢nu asistenciu.

Poskytnutie preddavku, pdzicky, uveru alebo zabezpecenia samo o sebe nie je
finan¢nou asistenciou. Finan¢nou asistenciou je poskytnutie tychto plneni, az vtedy
ak st poskytnuté tretej osobe s cielom nadobudnut’ jej akcie alebo tomuto cielu
fakticky slizia. Rozhodujucim kritériom bude skuto¢né pouzitie poskytnutych
finan¢nych prostriedkov. '

1.2. Podmienky dovolenia finan¢nej asistencie
1.2.1. Spravodlivé trhové podmienky finan¢nej asistencie

Podrl'a ustanovenia § 161e ods. 1 pism. a) ObZ: ,,financnd asistencia musi byt
poskytnuta za spravodlivych trhovych podmienok, najmd ak ide o urok vyplateny
spolocnosti a zabezpeku poskytnutu spolocnosti za finanénu asistenciu, ktord je
preddavkom, pozZickou alebo wverom, transakcia je vykonana za spravodlivych
trhovych podmienok aj ak je spolocnosti poskytnuté primerané protiplnenie podla §
677"

Povod tohto ustanovenia je potrebné hl'adat’ v ¢l. 64, ods. 2 Smernice POS: ,, 2.
Transakcie sa uskutocnia na zodpovednost spravneho alebo riadiaceho orgdnu za
spravodlivych trhovych podmienok, najmd pokial ide o urok vyplateny spolocnosti a
pokial’ ide o zdbezpeky poskytnuté spolocnosti za pozicky a preddavky uvedené v
odseku 1.“. Mozno konStatovat’, Ze zdkonné znenie v podstate zodpoveda textu
smernice. V kontexte slovenského pravneho poriadku by zodpovednost’ mala byt na
riadiacich organoch (tj. na predstavenstve akciovej spolo¢nosti), d’alSie znenie §
161e ods. 1 ObZ to respektuje.

Nad ramec textu smernice sa zakonodarca rozhodol implementovat’ fikciu
spravodlivych trhovych podmienok, pri ktorej sa odkazuje na ustanovenie § 67j ObZ,
ktoré upravuje zdkaz vratenia vkladu. Vzhl'adom na to, Ze Smernica POS v ¢l. 64
nechava na ¢lenskych §tatoch, ¢i finanént asistenciu (finanénti pomoc) povolia alebo
nie, malo by byt pripustné aj to, aby vnutro§tatna pravna uprava bola vo vztahu
k podmienkam financnej asistencie prisnejSia. Opacnéd situacia, kedy by bola
benevolentnejsia by ochrannym cielom Smernice POS odporovala.

Otaznym preto mdze byt, Ci slovensky zdkaz vratenia vkladu, predstavuje
prisnejsi rezim alebo benevolentnej$i rezim. Slovensky zékaz vratenia vkladu je
koncipovany na kritériach ako ,, primeranost protiplnenia “, ,, obvykla cenu na trhu®,

JANAC, V. Odmefiovanie zamestnancov kapitalovou ¢astou v akciovej spolo¢nosti. In Prdvny
obzor, ro¢. 98, 2015, €. 5, 5.479 - 496.

MRAZOVA, 7. Finan¢n4 asistencia — historia, vyvoj a budticnost’. In Prdvo, obchod, ekonomika
8: zbornik prispevkov z medzindrodného vedeckého sympozia. Kosice: Vydavatel'stvo Safarik Press
UPJS, 2018, 5. 251.
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,,cena, za ktorti spolocnost obvykle poskytuje obdobné plnenia v beznom obchodnom
styku s inymi osobami*, ,, cenu ku diu plnenia v danom mieste a case, ktoru by bolo
mozné dosiahnut’ na trhu*. Mozno preto konstatovat’, Ze pravna uprava ,,fikcie

spravodlivych podmienok® poziadavkam Smernice POS vyhovuje.
1.2.2. Preverenie finan¢nej sposobilosti tretej strany predstavenstvom

Podla § 161e ods. 1 pism. b) ObZ: ,, predstavenstvo preveri financnu sposobilost
kazdej tretej strany, ktorej alebo prostrednictvom ktorej ma byt financnd asistencia
poskytovand “. Uvedené ustanovenie je implementaciou ¢l. 64 ods. 2, posledna veta,
Smernice POS, podla, ktorého: ,, Uverovd bonita tretej osoby, alebo v pripade
transakcie za ucasti viacerych stran uverovd bonita kazdej zo zucastnenych
protistran musi byt ndleZite preverend.”. Povinnost predstavenstva preverit
finan¢nt sposobilost’ kazdej tretej strany je v sulade aj s prvou Cast'ou ¢l. 64 ods. 2
Smernice POS, v zmysle ktorej sa finan¢na asistencia uskutociiuje na zodpovednost’
predstavenstva.

Z pohl'adu predstavenstva spoloc¢nosti méze byt kladena otazka: Akym
sposobom ma predstavenstvo preverovat (testovat’) finanénu sposobilost’ kazdej zo
stran transakcie? Tato povinnost' sa vztahuje jednak na beneficienta!! ako aj
na pripadny medzi¢lanok finan¢nej asistencie.

Text zdkona ani smernice neupravuje konkrétnejsie kritéria, ktoré maju byt
predstavenstvom pri testovani financnej sposobilosti zohl'adnené. Pri hodnoteni
toho, ¢i predstavenstvo splnilo svoju povinnost preverit’ finan¢nu spdsobilost’ riadne
bude potrebné postupovat podla vSeobecnejSich pravidiel a skamat ¢i
predstavenstvo postupovalo s poziadavkou odbornej starostlivosti'2. Co vsak ma
predstavenstvo preskimavat™? O aké udaje a informacie sa mézZe a ma opriet’? Ma
vykonavat’ hodnotenie bonity beneficienta az do takej miery a prisne ako ho
vykonavaji finan¢né institicie? Mo6ze predstavenstvo zohl'adnovat pripadné prijmy
beneficienta z potencidlnych budicich dividend? Malo by skimat uverova
angazovanost ucastnika a pod.?

Mam za to, ze pri poskytovani finan¢nej asistencie nesmil byt’ na predstavenstvo
kladené tak prisne poziadavky, ako v pripade finanénych institucii. Poskytovanie
finan¢nej asistencie by potom nemalo zmysel ako alternativy k ziskaniu zdrojov pre
financovanie prevodu akcii. Zdkladom pre postidenie financnej sposobilosti by malo
byt postdenie schopnosti riadneho splacania splatok poskytnutého uveru.
Orientanym ukazovatel'om by mohla byt hodnota vol'ného toku peiazi (cash flow)
ucastnika. V zévislosti od toho, aky objem akcii by sa nadobudal, tak mozno
usudzovat, ze v pripade, ak by sa nadobudal objem potrebny k rozhodovaniu
o vyplateni dividendy, a spolo¢nost by dividendu pri zachovani ostatnych
zakonnych podmienok, vyplacat aj mohla, tak predstavenstvo by moznost
vyplatenia dividendy mohlo u beneficienta zohladnit. Co sa tyka Gverovej

Ide o spolocnost’, ktora prijima plnenie v podobe preddavku, pozicky, tiveru alebo sa za nu dava
zabezpeka.

12 HAVEL, B. In STENGLOVA, I. a kol. Zikon o obchodnich korporacich: komentdr. 3. vyd. Praha:
C. H. Beck, 2020, s. 667 — 668.
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angazovanosti Ucastnika transakcie, tak hodnota vlastného imania, potencialne rizika
krizy ¢i upadku, by pri skimani finan¢nej sposobilosti nemali ostat’ opomenuté, ale
skor z dovodu identifikacie rizik, ktoré by sa mali objavit’ v pisomnej sprave
predstavenstva. Hlavnym a rozhodujicim kritériom by vSak mala byt schopnost
ucastnika vratit' splatky financnej asistencie. Samozrejme uz existujuca kriza,
hroziaci upadok, ¢i dokonca konkurz alebo likvidacia ucastnika by mali byt
povazované za absolutne prekazky finanénej asistencie.

Za poruSenie povinnosti preverit’ finan¢nu sposobilost’ mé byt predstavenstvo
v zmysle dovodovej spravy sankcionované potencidlnym $kodovym narokom.'
Ustanovenie § 161e ObZ sankcie za porusenie pravidiel poskytovania financnej
asistencie vyslovne neupravuje, zodpovednost’ predstavenstva vSak mozno vyvodit’
zo vSeobecnej povinnosti predstavenstva konat’ s nalezitou starostlivostou podla §
194 ods. 5 ObZ.'* V zmysle tohto ustanovenia ¢lenovia predstavenstva nie st
zodpovedni za samotny vysledok transakcie ale za zachovanie nalezitého postup
preverovania financnej sposobilosti tretej strany. Nejasné kritéria pre posudzovanie
finan¢nej sposobilosti tretej strany vSak moézu byt prekazkou pre vyuzivanie
finan¢nej asistencie v praxi.

1.2.3. Test vlastného imania

Okrem posudenia financnej spoOsobilosti tretej strany je nemenej ddlezitou
otazkou postdenie dopadov finan¢nej asistencie na samotnl spolo¢nost. Podla
ustanovenia § 161e ods. 1 pism. ¢) ObZ: ,, poskytnutim financnej asistencie neklesne
viastné imanie spolocnosti pod hodnotu upisaného zakladného imania zvySenu
o rezervny fond a iné fondy, ktoré spolocnost vytvara povinne podla zakona a ktoré
podla zdkona alebo stanov nie je mozné rozdelit medzi akciondrov a zniZenu
o0 hodnotu nesplateného upisaného zakladného imania, ak toto nesplatené upisané
zakladné imanie esSte nie je zuctované v aktivach uvedenych v suvahe, ato ani
s prihliadnutim k pripadnému zniZeniu viastného imania, ku ktorému moze dojst, ak
svoje viastné akcie nadobuda spolocnost’ alebo ind osoba konajuca na jej ucet,*
Uvedené ustanovenie je implementaciou ¢l. 64 ods. 4 Smernice POS, podla ktore;:
., Celkova financéna pomoc poskytnuta tretim osobam nesmie mat za Ziadnych
okolnosti za nasledok zniZenie cistého obchodného imania pod ciastku uvedenu v
Clanku 56 ods. 1 a 2, a to ani pri zohladneni zniZenia cCistého obchodného imania,
ku ktorému moze dojst, ked’ svoje viastné akcie nadobuda spolocnost’ alebo niekto
na jej ucet v silade s ¢lankom 60 ods. 1 Clanok 56 ods. 1 a2 smernice pritom
odkazuje na hodnotu ¢istého obchodného imania. ,, . S vynimkou pripadov znizenia
upisaného zakladného imania nesmie dojst k rozdeleniu akciondrom, pokial’ by sa
ku diu skoncenia posledného uctovného obdobia cisté obchodné imanie vyplhvajuce
z rocnej uctovnej zavierky spolocnosti alebo cisté obchodné imanie po tomto
rozdeleni znizilo pod vysku upisaného zakladného imania zvysSenu o rezervné fondy,
ktoré nie je mozné podla pravnych predpisov ani stanov spolocnosti rozdelit. 2.

13 Dévodova sprava k zakonu ¢. 309/2023 Z. z. Osobitna Cast' k § 161e, ods. 1
14 HAVEL, B. In STENGLOVA, 1. a kol. Zdkon o obchodnich korporacich: komentar. 3. vyd. Praha:
C. H. Beck, 2020, s. 667 — 668.
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Vyska upisaného zdkladného imania uvedena v odseku 1 sa zniZi o vysSku
nesplateného upisaného zdikladného imania, pokial' toto nesplatené upisané
zakladné imanie este nie je zuctované v aktivach uvedenych v suvahe.

V zmysle legalnej definicie v § 6 ObZ: ,, Cistym obchodnym imanim je obchodny
majetok po odpocitani zavizkov vzniknutych podnikatelovi v suvislosti s
podnikanim. “. ObZ v8ak definuje aj vlastné imanie, pricom ,, Viastné imanie tvoria
viastné zdroje financovania obchodného majetku podnikatela podla osobitného
predpisu. . Pri uritom zjednoduseni sa da povedat’, ze vlastné imanie je iCtovnym
vyjadrenim ¢istého obchodného imania.'> Z pohladu vlastného imania ako volby
zakladu pre vykonanie testu, je teda Smernica POS implementovand spravne.

Nad ramec smernice je v texte zdkona uvedena poziadavka testu potencialneho
nadobudnutia vlastnych akcii spolo¢nost'ou alebo osobou konajlicou na jej ucet tj.
»ani s prihliadnutim k pripadnému znizeniu vlastného imania, ku ktorému moze
dojst, ak svoje viastné akcie nadobuda spolocnost alebo ina osoba konajuca na jej
licet Obdobné rieSenie najdeme aj v Ceskom pravnom poriadku.'® Vyznam
uvedeného je potrebné nachadzat’ v takych pripadoch, kedy je pravne pripustné aj
to, Zze vyuzitim financnej asistencie, by spolo¢nost mohla teoreticky nepriamo
nadobudnut’ aj vlastné akcie. Napr. nadobudnit ich prostrednictvom dcérskej
spolocnosti, ktorej na to poskytne uver (vyslovne § 161e ods. 4 ObZ). V praxi to
bude znamenat’ testovanie vysky vlastného imania esSte aj o vytvorenie rezervného
fondu, ktory by spolo¢nost’ mala vytvorit’ ak bude Gctovat’ vlastné akcie na strane
aktiv (§ 161d ObZ). Ak st vSak takéto akcie uctované na strane aktiv, tak tomu
zodpovedajuci rezervny fond na strane pasiv vo svojej podstate iba ucelovo naviaze
taki sumu finan¢nych prostriedkov, ktoré by mali kryt’ hodnotu vlastnych akcii
nadobudnutych spolo¢nostou. Poskytnutim pozicky alebo tveru (finan¢na
asistencia) sa totiz vyska aktiv spolo¢nosti nominalne nezmeni iba zmeni formu
z finanénych prostriedkov na pohladavky. Ugel tohto testovania mozno vidiet' v
zabraneni umelého nafukovania vlastného imania spolo¢nosti cez nadobudanie
vlastnych akcii. Mozno konstatovat, ze test vlastného imania podla § 161e ods.1
pism. c¢) ObZ, bude vo vSetkych pripadoch prisnej$i, nez stanovuje samotna
Smernica POS, ¢o je v sulade s jej ochrannymi ciel'mi.

1.2.4. Vytvorenie osobitného rezervného fondu

Podla ustanovenia § 161e ods. 1, pism. d) ObZ: ,,spolocnost vytvori vo vyske
poskytovanej financnej asistencie osobitny rezervny fond. “ Uvedené ustanovenie je
implementaciou ¢l. 64 ods. 4 posledna veta, Smernice POS: ,, Spolocnost zahrnie do
pasiv v suvahe nerozdelitelnii rezervu vo vyske celkovej financnej pomoci.* lde
o podobny osobitny rezervny fond ako v pripade nadobudnutia vlastnych akcii, ktoré
sa od 1.1.2015 majt uctovat’ na strane aktiv.!” Tento osobitny rezervny fond je

15 FARKAS, R. Uctovnd zavierka obchodnych spolocnosti. 1 vydanie. Bratislava: Wolters Kluwer SR
s.r.o0., 2020, s. 136.

16 Ustanovenie § 311 pism. e) ZOK.

17 FARKAS, R. Uctovnd zavierka obchodnych spolocénosti. 1 vydanie. Bratislava: Wolters Kluwer SR
s.r.o., 2020, s. 629
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mozné vytvorit’ jednak z prispevkov samotnych akcionarov ale aj z rozdelite'nych
vlastnych zdrojov spolocnosti (tj. zdroje, ktoré by mohli byt uréené medzi
spoloénikov na rozdelenie), nejde vSak o zakonny rezervny fond podl'a § 217 ObZ.'
Vytvorenim tohto rezervného fondu v podstate vznikne v spolo¢nosti prekazka, aby
penazné hodnoty naviazané v tomto fonde boli rozdelené medzi jej akcionarov.
Vychadzajlc z toho, Ze takéto iné ,,ucelové™ rezervné fondy sa vytvaraji v redlnom
Case', tj. v Case nadobudnutia, tak v pripade pdZzi¢ky alebo uveru, bude vyska tohto
rezervného fondu zodpovedat’ celkovej vyske istiny a uroku financnej asistencie. Pri
postupnom splacani finanénej asistencie dlznikom by sa vySka povinne vytvoreného
rezervného fondu mala v redlnom Case aj zmenSovat. Vo svojich dosledkoch takyto
rezervny fond obmedzi potencidlnu moznost’ rozdelovania vlastnych zdrojov
spolo¢nosti medzi akcionarov. Malo by tym byt zabezpecené realne krytie financnej
asistencie.

1.2.5. Pripustnost’ finan¢nej asistencie pri nadobudani vlastnych akcii za
primerani cenu alebo pri upisovani za primerant cenu

Podla § 161e ods. 4 ObZ.: ,, Ak tretia osoba nadobuda s financnou asistenciou
spolocnosti viastné akcie tejto spolocnosti alebo upisuje akcie vydané v doésledku
zvySovania upisaného zakladného imania, musi byt takéto nadobudnutie alebo
upisovanie uskutocnené za primeranu cenu. Toto ustanovenie je implementaciou
Cl. 64 ods. 5 Smernice POS , v zmysle ktorého: ,, V pripadoch, ked tretia osoba
nadobuda s financnou pomocou spolocnosti vlastné akcie tejto spolocnosti v zmysle
Clanku 60 ods. 1 alebo upisuje akcie vydané v dosledku zvySovania upisaného
zakladného imania, musi byt takéto nadobudnutie alebo upisovanie uskutocnené za
primeranu cenu. “ Napriek tomu, ze v ramci systematiky ObZ je toto ustanovenie
zaradené vods. 4, tj. nie je medzi ostatnymi bezprostredne nasledujiicimi
podmienkami, na ktoré odkazuje ods. 1, mame za to, Ze podmienky financnej
asistencie v iom obsiahnuté treba povazovat’ za tymto podmienkam rovnocenné.
Podl'a znenia Smernice POS, ¢l. 64 ods. 1, je finan¢n4 pomoc pripustna za splnenia
podmienok stanovenych vods. 2 az 5, aprave znenie ods. 5 Smernice POS
zodpoveda textu, ktory je implementovany v ustanoveni § 161e ods. 4. pism. ¢) ObZ.
Z tohto dovodu je toto ustanovenie zaradené aj v tejto Casti prispevku.

Zékonna implementacia tohto ustanovenia v podstate kopiruje text Smernice
POS. V zmysle tohto ustanovenia je pripustné, aby samotna spolo¢nost’ poskytla
finan¢ntl asistenciu tretej osobe, ktord by chcela nadobudniit’ akcie nie od akcionara
spoloc¢nosti, ale od samotnej spolo¢nosti, ktorda ma v majetku vlastné akcie, alebo
tiez vtedy, ked’ spolo¢nost’ poskytne finan¢nt1 asistenciu tretej osobe uz pri upisani
akcie (tj. pri origindrnom nadobudnuti akcii). Zdkonnou poziadavkou je, Ze cena
akcie, ¢i uz vlastnej alebo novo upisovanej, by mala byt’ stanovena primerane. Toto
pravidlo v podstate chrani samotnil spolo¢nost’ aby predajom vlastnych akcii za

FARKAS, R. Uétovnd zdvierka obchodnych spolocnosti. 1 vydanie. Bratislava: Wolters Kluwer SR
s.r.0., 2020, s. 632

19 FARKAS, R. Uctovnd zavierka obchodnych spolocnosti. 1 vydanie. Bratislava: Wolters Kluwer SR
s.r.0., 2020, s. 630 — 631.
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neprimerant cenu, nedoslo napr. k umelému znizeniu osobitného rezervného fondu
(ktory inak musel byt pri drzbe vlastnych akcii vytvoreny). V pripadoch upisovania
akcii chrani toto pravidlo najmé ostatnych akcionarov pred rozriedenim hodnoty ich
akcii. Z pohladu ochrany akcionarov sa vSak tento ochranny mechanizmus javi byt
az sekundarnym, nakolko upisovanie novych akcii, bude spravidla spojené
s procesom zvySovania zakladného imania spoloc¢nosti. O tom musia rozhodnit
akcionari najmenej v dvojtretinovej kvalifikovanej véc¢sine (ato pre kazdy druh
akcif). Primeranost’ v tychto pripadoch teda nahradza mechanizmus dojednavania
trhovej ceny, ktory by inak mal existovat v pripadoch, kedy by dochadzalo
k derivativnym prevodom akcii medzi r6znymi akcionarmi. MozZe byt otdznym, ¢i
tento korektiv cenovej primeranosti, sa prejavi v tom, ze pripadna neprimeranost’
ceny by mala mat za nasledok iba neplatnost’ realizacnych tkonov financnej
asistencie (napr. zmluva o pdzicke alebo uverova zmluva) alebo celej obchodnej
transakcie, vratane tkonov prevodu akeii.?’

1.2.6. VynimKky z aplikacie ustanoveni

Napokon, v 161e ods. 7 ObZ ostali upravené vynimky z aplikacie ustanoveni ods.
1 az 6, ato tak, ze: , Ustanovenia odsekov 1 az 6 sa nevztahuju na beznu cinnost
bank, v ramci ktorej banky poskytuju inym osobam prostriedky na poskytnutie
financnej asistencie a na prdavne ukony vykonané v suvislosti s nadobudnutim akcii
zamestnancami spolocnosti alebo pre zamestnancov spolocnosti za predpokladu, Ze
v dosledku tychto ukonov neklesne vlastné imanie spolocnosti pod hodnotu
zakladného imania spolu s rezervnym fondom, ktory spolocnost vytvdara povinne
podla zdkona “ Z uvedeného mozno vyvodit, Ze jedinym kritériom pre financovanie
tychto transakcii spolo¢nostiou je zachovanie vlastného imania aspon vo vyske tej
Casti vlastnych zdrojov, ktoré nemozno rozdelit medzi spolo¢nikov. Procedura
schval'ovania finan¢nej asistencie valnym zhromazdenim alebo dozornou radou sa
v tomto pripade nevyzaduje.

1.3. Postup organov spolo¢nosti
1.3.1. Predstavenstvo a valné zhromazZdenie

Rozhodnutie o poskytnuti financnej asistencie nie je iba rozhodnutim
predstavenstva. Moze byt’ uskutocnené len s predchadzajucim rozhodnutim valného
zhromazdenia (§ 187 ods. 1 pism. I ObZ.), ktoré o niom rozhoduje dvojtretinovou
vécSinou hlasov pritomnych akciondrov (§ 161le ods. 5 ObZ.). Tento postup je
opatovne prevzatim pravidiel zo Smernice POS a to z ¢l. 64 ods. 3.

Samotna realizacia financnej asistencie sa uskutociluje  prostrednictvom
osobitnej zmluvy (napr. zmluva o pdzicke, zmluva o uvere a in¢). Na uzatvorenie
takejto zmluvy je v zasade opravnené predstavenstvo. Nedostatok suhlasu valného
zhromazdenia by mohol byt vadou, ktora by viedla k neplatnosti, podobne ako
v pripade inych pravnych ukonov, ktoré vyzaduju predchadzajuci suhlas valného
zhromaZzdenia (napr. prevod akcii). Predstavenstvu patri kompetencia predkladat’

20 Viac v stati nasledky porusenia pravidiel finan¢ne;j asistencie.
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valnému zhromazdeniu pisomnu spravu, ktora ma obsahovat’ a) dovody poskytnutia
finan¢nej asistencie, b) oddvodnenie poskytnutia finan¢nej asistencie v zaujme
spolo¢nosti, ¢) podmienky vykonania financnej asistencie, d) posudenie rizik
suvisiacich s finan¢nou asistenciou, ak ide o likviditu spolo¢nosti a jej platobni
schopnost’ a e¢) cenu nadobudnutia akcii spolocnosti tretou osobou. Formulacia
tychto nalezitosti pisomnej spravy je opdtovne prevzatim ustanoveni ¢l. 64 ods. 3.
Smernice POS.

V zmysle slovenskej pravnej tpravy (§ 161e ods. 6 ObZ), v pripade ak dojde
k schvaleniu poskytnutia finan¢nej asistencie, tak sprava predstavenstva (pripadne aj
sprava dozornej rady) spoloc¢nosti, by sa mala bez zbytocného odkladu ulozit’ do
zbierky listin obchodného registra. Uvedené pravidlo je opitovne prevzaté zo
Smernice POS ¢l. 64 ods. 3 posledna veta v spojeni s ¢l. 16.

1.3.2. Dozorna rada

Zapojenie dozornej rady do procesu poskytovania financnej asistencie je
pravidlom, ktoré je prijaté nad ramec Smernice POS. V zmysle § 161e ods. 3 ObZ:
,Dozorna rada vypracuje a predlozi valnému zhromazdeniu pisomnu spravu, v
ktorej posudi, ¢i poskytnutie financnej asistencie nie je v rozpore s najlepsim
zaujmom spolocnosti a tiez posudi spravu predstavenstva podla odseku 2, ak ma byt
financna asistencia poskytnuta: a) clenovi predstavenstva, b) ovidadajucej osobe
alebo clenovi jej Statutdrneho organu, alebo c) osobe konajucej vo viastnom mene,
ale na ucet clena predstavenstva alebo ovladajucej osoby. “ Z tohto ustanovenia je
zrejmé, ze dozorna rada je zapojena do procesu poskytnutia financnej asistencie iba
v Specifickych pripadoch, kedy hrozi zvySené riziko konfliktu zadujmov ucastnikov
transakcie.

Podobne ako predstavenstvo, aj dozorna rada, ma povinnost’, vyhotovit’ pisomnu
spravu. Na rozdiel od predstavenstva, sa v§ak ma v sprave vyjadrit’ najméa k otazke
najlepsieho zaujmu spolocnosti. Z dovodovej spravy sa dozvedame, ze: ,,V
Specifickom pripade sa vyzaduje aj sprava dozornej rady. Dozorna rada ma
preskumat’ spravu predstavenstva a posudit, ¢i poskytnutie financnej asistencie za
splnenia zdakonnych podmienok nie je v rozpore s najlepsim zaujmom spolocnosti.
Uvedené posudenie musi byt vykonané v kazdom pripade osobitne beriic do uvahy
tu konkrétnu spolocnost, preto predkladatel’ nema ambiciu definovat pojem
. najlepsi zdujem spolocnosti“.*’ Vo svojej podstate ide $pecificky mechanizmus
kontroly dodrziavania povinnosti loyality.

Okrem posudenia najlepSieho zaujmu spolocnosti sa ma dozorné rada vyjadrit’ aj
k sprave pripravenej samotnym predstavenstvom. Z dévodu zapojenia dozornej rady
do tohto procesu vyvstava otazka, akym spdsobom, moze byt vyvodzovana pripadna
zodpovednost’ voci ¢lenom dozornej rady. Vo vztahu konania predstavenstva
a dozornej rady v zasade plati, ze ¢lenov predstavenstva nezbavuje zodpovednosti
to, ak ich konanie schvalila dozorna rada (§ 194 ods. 7 ObZ). Naopak na ¢lenov
dozornej rady sa primerane aplikuji ustanovenia o zodpovednosti clenov
predstavenstva podl'a § 194 ods. 5 ObZ v zmysle ktorych, ¢lenovia dozornej rady st

21 Dévodova sprava k zdkonu ¢&. 309/2023 Z. z. Osobitna ¢ast' k § 161e, ods. 3
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tiez povinni konat’ s nalezitou starostlivostou. Zo Smernice POS plynie zaver, Ze
finan¢na asistencia sa uskutocnuje na zodpovednost’ predstavenstva. V texte OBZ,
vSak vyslovne prevzatie tohto pravidla nendjdeme. V pripadoch kedy by v procese
finan¢nej asistencie mala byt zapojena aj dozorna rada je preto potrebné uvazovat’
aj o zodpovednosti jej ¢lenov. Z pohladu ochrany zaujmov samotnej spolo¢nosti
a jej akcionarov pripadna zodpovednost’ ¢lena dozornej rady vyvodzovana podla §
194 ods. 5 OBZ, nie je v rozpore s poziadavkou zodpovednosti predstavenstva,
kladenou Smernicou POS. Zodpovednost' ¢lena dozornej rady by vSak mala byt
limitovana len prieskumnou kompetenciou dozornej rady. Suhlas, alebo odporucanie
dozornej rady, nie je nevyhnutnou podmienkou poskytnutia financnej asistencie.
Pripadny nesuhlas by preto nemal mat’ ani dopad na platnost’ zmluvy o poskytnuti
financnej asistencie (pdzicky alebo uvere), ktoru by sa predstavenstvo rozhodlo
uzatvorit. Pravna relevancia nesthlasu dozornej rady by spocivala v tom, Ze by
stazil obranu predstavenstva, v pripadoch vyvodzovania zodpovednostnych narokov
titulom nahrady $kody.

2. ZMLUVNO-PRAVNE NASLEDKY PORUSENIA PODMIENOK
FINANCNEJ ASISTENCIE

Samotnd Smernica POS pravne nasledky poruSenia pravidiel tykajicich sa
finan¢nej asistencie neupravuje. Postupovat’ je preto potrebné podla vnutrostatnych
pravidiel. Pravnym nasledkom porusenia zakazu financ¢nej asistencie sa venovala aj
pravna spisba. Podl'a Mrazovej: ,, Pravny ukon, na zdklade ktorého by obchodnd
spolocnost zakdzanu financnu pomoc poskytla, sa povazuje za absolutne neplatny, a
to z dovodu jeho rozporu so zdakonom podla § 39 Zdkona ¢. 40/1964 Zb. Obciansky
zakonnik. Za rozhodujice sa povazuje faktické pouzitie financnych prostriedkov, a
nie (pévodne dohodnuty) ticel pouzitia poskytnutych prostriedkov spolocnostou %
Podobne Pala, Palova a Zithanska: ,, Prdvny iikon, ktorym spolocnost poskytne
preddavok, uver, pozicku alebo niektori z foriem zabezpeky v suvislosti s
nadobudnutim jej akcii, je v rozpore so zakonom, a preto je v zmysle § 39 OZ
neplatny.” “ Podl'a Patakyovej: ,, Ak bol prdavny iikon subsumovatelny pod iikon,
ktorého obsah je vymedzeny v § 16le ods. 1, vykonany, pojde o pravny ukon
vykonany v rozpore so zakonom a v dosledku toho sa uplatni pravidlo ustanovené v
$ 39 OZ, t. j. pravny ukon bude absolutne neplatny so vsetkymi dosledkami z toho
vyplyvajiicimi. “** Aktudlne Drotar a Kello uvadzaja: ,,Jednym zo zdkladnych
problémov slovenskej prdavmej upravy zdkazu financnej asistencie je prdvna
konstrukcia v podobe absolutneho zakazu s ndsledkom rizika absolutnej neplatnosti
pravneho ukonu podla § 39 OZ. V kontexte poruSenia zakazu financnej asistencie

22 MRAZOVA, 7. Finan¢na asistencia — historia, vyvoj a buducnost. In Prdvo, obchod, ekonomika

8: zbornik prispevkov z medzindrodného vedeckého sympézia. Kosice: Vydavatel'stvo Safarik Press
UPJS, 2018, 5. 250-251.

2 PALA, R., PALOVA, I, ZITNANSKA, L. In OVECKOVA, O. a kol. Obchodny zdkonnik. Velky
komentar. Bratislava : Wolters Kluwer s. r. 0., 2017, s. 1113.

24 PATAKYOVA, M. In: PATAKYOVA, M. a kol. Obchodny zdkonnik. 1. vydanie. Bratislava: C. H.
Beck, 2022, s. 767, marg. ¢. 3.
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nie je uplne jasné, ktory pravmy ukon by mal byt absolutnou neplatnostou
postihnuty.

Tieto zavery koniec koncom potvrdilo aj skorsie rozhodnutie NajvysSieho sudu
CR sp. zn. 29 ICdo 64/2016, zo dira 23. 8. 2018, a to eite k zakonu ¢. 513/1991 Sb.
Obchodny zakonnik. Pre niekdajsiu podobnost’ so slovenskym sukromnym pravom,
su zavery aplikovatel'né aj na ustanovenie § 161e ObZ. V zmysle tohto rozhodnutia:
1. Smlouva o uveru poskytnutém (budoucimu) akciondri za ucelem nabyti akcii
akciové spolecnosti, jejiz smluvni stranou byla jako spoludluznik (zavdzany tento
uver splatit spolecné s akcionarem) i dotcend akciova spolecnost, odporovala zakazu
financni asistence formulovanému v § 161e odst. 1 obch. zdk., v rozhodném znéni.
Smysl a ucel zakazu financéni asistence (ochrana vériteli spolecnosti) pak zdsadné
oduvodrnoval neplatnost takové smlouvy pro rozpor se zakonem. *

Vsetky vyssie uvedené nazory boli formulované za ¢ias kedy § 161e ObZ de facto
finan¢nu asistenciu zakazoval. Na tomto mieste by som rad pripomenul, Ze de iure
ju vSak nezakazoval iba vyrazne obmedzoval. Dve vynimky, ktoré sa v beznej
obchodnej praxi (mimo praxe bank) nevyskytovali, boli teoreticky pripustné.
Nadchadzajuci stav tieto vynimky v podstate len obsahovo rozsiruje. Z tohto dévodu
nevidim rozumny dovod, pre iny pristupu k otazke posudzovania dosledkov
porusenia zakazu do 1.3.2024 apo tomto datume. Priklanam sa tak k zaverom
o absolutnej neplatnosti pravneho ukonu podla ustanovenia § 39 Obcianskeho
zakonnika.

Otazku, ¢i by sa eventudlna vada v procese poskytovania financnej asistencie,
v dosledku ktorej by trpela vadou neplatnosti napr. zmluva o Gvere, mala premietnut’
aj do neplatnosti samotného akvizi¢ného tkonu akcie je potrebné posudzovat’ pre
dva pripady. Jednak pre pripady premien obchodnych spolo¢nosti, kde v zmysle §
18 ods. 1 Zakona o premenéach, je dovolavanie sa neplatnosti premeny po zapise do
obchodného registra vylucené (tj. vo vSetkych sposoboch vratane zmeny pravnej
formy) a osobitne pre pripady inych prevodnych zmliav. Do zapisu premeny je
mozné sa neplatnosti dovolavat’ napadnutim uznesenia valného zhromazdenia ( § 18
ods. 2 Zékona o premenach), obdobné rieSenie sa ponuka aj v pripade uznesenia
valného zhromazdenia, ktoré sa tyka schvalenia finan¢nej asistencie. Co sa tyka
samotnych prevodnych zmluv (napr. zmluva o prevode akcii), tak samotné
poskytnutie finanénej asistencie a existenciu prevodnej zmluvy vnimam oddelene.
Samotna neplatnost’ ,,asistencnej zmluvy kladie sama o sebe do horsej pozicie aj
beneficienta finan¢nej asistencie, ktory strdca vyhodu zmluvne dohodnutych
podmienok. Pre pripad neplatnosti uverovej zmluvy je tak v podstate ihned’ povinny
vratit’ celil prijati sumu finanénej asistencie ako bezddévodné obohatenie. Okrem
toho, ako uZz bolo vy$Sie zmienené, finan¢na asistencia poskytnutd v situdcii premeny
obchodnej spolocnosti, by bola potom oproti inej prevodnej transakcii akcii
zvyhodnena.

Podobné situdcie, napr. nadobudnutie vlastnych akcii rozpore § 161aa 161b ObZ,
su rieSené preferenciou platnosti pravneho ukonu (prevodnej zmluvy). V tychto
pripadoch ide o vyslovntl pravnu upravu § 161c ObZ, k rovnakému zaveru by sme
vSak mali dojst’ aj z dovodu ochrany pravnej istoty tretich stran a vSeobecnym
principom preferencie platnosti pravneho tikonu. Zastavam preto nazor, Ze pripadné
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porusenie s ustanoveni o poskytovani finanénej asistencie, nevedie k neplatnosti
samotnych prevodnych zmluv ¢i k neplatnosti prevodov akeii.

Presah vady nesplnenia podmienky finan¢nej asistencie aj na samotnu transakciu
prevodu akcii, povaZzujem za mozny, iba v Specifickych pripadoch, ktoré su
analyzované v stati 1.2.5. Ide o pripady poruSenia ustanovenia § 161e ods. 4 ObZ.
V tomto ustanoveni je ako jedna z podmienok transakcie vyslovne upravend aj
poziadavka primeranej ceny za nadobudnutie vlastnej akcie resp. primeranej ceny za
upisanie akcie. Z tohto dovodu vnimam presah ochranného tcelu tohto ustanovenia
aj do ucinkov samotnej akciovej transakcie (v podstate ju priamo reguluje). Ani
takato vada, by vSak nemala umoznit’ dovolavanie sa neplatnosti premeny obchodne;j
spolo¢nosti po jej zapise do obchodného registra.

ZAVER

Upustenie od prisnej pravnej upravy financnej asistencie je vitanou zmenou.
Z analyzy vykonanej v tomto ¢lanku vyplyva, Ze vnuitrostatna pravna Giprava u¢inna
od 1.3.2024 zodpovedd Smernici POS. Niektoré poziadavky napr. zapojenie
dozornej rady do procesu finan¢nej asistencie, idi nad rdmec poziadaviek smernice,
avSak zvolené rieSenie st smernico-konformné. Pokial’ doteraz platna prava uprava
bola kritizovanad pre jej neopodstatnent prisnost, nova pravna uprava so sebou
prindSa nové pravne problémy. V kontexte zodpovednosti predstavenstva za
poskytnutie financnej asistencie sa zda byt kli¢ovym problémom posidenie
finan¢nej spodsobilosti kazdého ucastnika transakcie. V neposlednom rade sa
vynaraju aj otdzky zmluvno-pravnych dosledkov poskytnutia financnej asistencie
vrozpore s § 16le ObZ. Vzhl'adom na uvolnenie pravnej Upravy je poznanie
odpovedi na ne pre dalSiu prax dolezitejSie nez za doterajSej situdcie stavu
faktického zakazu. Zastdvam nézor, ze zmluvno-prdvnym dosledkom porusenia §
161e ObZ je neplatnost’ zmluvy, ktorou sa finan¢na asistencia realizovala. PoruSenie
by sa vSak uz nemalo premietat dalej aj ako vada samotnych pravnych
ukonov nadobudnutia akcii. Vynimkou by malo byt’ iba porusenie § 161e ods. 4
ObZ.
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Vel’mi vel’ké online platformy (a vel’mi vel’ké internetové vyhPadavace)
vs. straZcovia pristupu — vybrané aspekty regulac¢ného pristupu
k technologickym gigantom?

Very large online platforms (and very large online search engines) vs.
gatekeepers — selected aspects of regulatory approach to technological
giants

Abstrakt

Predmetom predkladaneho prispevku je komparacia regulacného pristupu k online
platformam, ktory sa prejavil v dvoch aktudlnych nariadeniach — tzv. Akte
o digitalnych trhoch a Akte o digitalnych sluzbach. Oba uvedené nariadenia
reguluju odlisné spektra v oblasti digitalneho hospoddrstva, avSak je moziné
konstatovat, zZe oba cielia na skupinu (velkych) online platforiem, ktoré nds
obklopuju v online priestore. Hlavnym cielom tohto prispevku je analyzovat
regulacny pristup k platformam pri nariadeni Aktu o digitalnych trhoch a Aktu
o digitalnych sluzbach, a to predovsetkym so zretelom na vymedzenie konkrétnych
parametrov, ktoré predstavuju hranicné linie pre aplikovatelnost aktov a rovnako
tak sposobu ukladania povinnosti vymedzenym subjektom.

Klucové slova: Akt o digitalnych trhoch, Akt o digitalnych sluzbach, velmi velké
online platformy, strazcovia pristupu, reguldcia online platforiem.

Abstract

The subject of the submitted contribution is a comparison of the regulatory approach
to online platforms, which was manifested in two current regulations - the so-called
Digital Markets Act and Digital Services Act. Both mentioned regulations regulate
different spectrums in the field of digital economy, however, it can be stated that
both target the group of (large) online platforms that surround us in the online space.
The main goal of this paper is to analyze the regulatory approach to platforms in the
regulation of the Digital Markets Act and the Digital Services Act, primarily with
regard to the definition of specific parameters that represent the boundary lines for
the applicability of the acts and also the method of imposing obligations on defined
entities.

Odborny asistent Katedry obchodného prava a hospodarskeho prava, UPJS v Kogiciach, Pravnicke;
fakulty.

Tento prispevok bol podporeny Agenturou na podporu vyskumu a vyvoja na zaklade zmluvy ¢.
APVV-19-0424 Inovativha obchodnad spolocnost: vnutrokorpordtne premeny, digitalne vyzvy a
nastup umelej inteligencie a zmluvy ¢. APVV-21-0336 Analyza sudnych rozhodnuti metodami
umelej inteligencie.
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UVOD

Regulécia technologickych gigantov bola eSte doneddvna v zna¢nej miere
prenechavani na vnutro§titne pravo, priom na urovni prava EU absentovala
$pecifickd uprava reflektujica na osobitosti spojené s digitdlnym platformami.
Pomerne dlhii dobu predstavovala hlavny regulaény nastroj na urovni prava EU
predovietkym smernica o elektronickom obchode,? ajednotlivé ¢&lenské Staty
problematiku digitalnych platforiem upravovali vo vlastnej rézii, ¢o pochopitelne
vyustovalo do rézneho pristupu k vymedzenym subjektom. Z najvaésmi dotknutych
oblasti prava je potrebné spomenut’ predovSetkym sut'azné pravo, ¢i pravo na
ochranu osobnych tdajov, potazmo zavizkové pravo, nevynimajic ostatné
suvisiace aspekty spojené s posobenim online platforiem na trhu, a to najma
pracovno-pravne aspekty ¢i danovo-pravne aspekty. Je nesporné, ze digitalne
platformy otvaraju otazky na poli viacerych pravnych odvetvi.

Odstranenie regulacnej fragmentacie v selektovanych otdzkach a zachovanie
unifikovaného regulaéného pristupu maji za ciel upravit nariadenia Akt
o digitalnych trhoch* a Akt o digitalnych sluzbach.’ Obe nariadenia cielia na skupinu
technologickych gigantov, ktori pdsobia naprie¢ celym vnutornym trhom, ¢i lepSie
povedané, v ramci digitalnych trhov poskytuju svoje sluzby globalne. V pravne
zavdznom texte vymedzenych nariadeni sa pochopitelne nestretneme s explicitnym
oznaCenim tych subjektov, ktoré disponuji trhovo najvyznamnej$im postavenim
a na ktoré predmetné nariadenia cielia, avSak z odbornej spisby vyplyvali predikcie,
7e sa jedna predovietkym (no nielen) o skupinu GAFAM® (Google, Apple,
Facebook, Amazon a Microsoft). S poukazom na uvedenl enumeraciu je mozné
konstatovat’, Ze hoci uvedené subjekty maju spolo¢nu ¢rtu — a to posobenie v ramci
digitalnych trhov, kazdy zo subjektov sa sustred’uje na iny segment sluZieb.

Predmet Upravy Aktu o digitdlnych trhoch a Aktu o digitdlnych sluzbach
arovnako tak aj regulacné uchopenie ukladania povinnosti, sa odliSuje. Cielom
tohto prispevku je analyza a komparacia regulacného pristupu k technologickym
gigantom podla dvoch zmienenych nariadeni, pricom d’al§im parcidlnym ciel'om je
selektovanie najsignifikantnejSich diferencidcii. Regulacny pristup k online
platformam sa pre tcely tohto prispevku ma prejavovat’ predovsetkym sposobom

3 SMERNICA 2000/31/ES EUROPSKEHO PARLAMENTU A RADY z 8. jina 2000 o uritych
pravnych aspektoch sluzieb informacnej spolo¢nosti na vnitornom trhu, najmé o elektronickom
obchode (smernica o elektronickom obchode), U v.ESL178,17.7.2000,s. 1 — 16

4 DMA

> DSA

CABRAL, Luis, et al. The EU digital markets act: a report from a panel of economic experts.

Cabral, L., Haucap, J., Parker, G., Petropoulos, G., Valletti, T., and Van Alstyne, M., The EU

Digital Markets Act, Publications Office of the European Union, Luxembourg, 2021.
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vymedzenia kategérie subjektov, na ktoré sa ma vztahovat. Podl'a nasho ndzoru
tento regulacny pristup nie je v oboch Aktoch rovnaky.

1. SUCASNY STAV REGULACIE ONLINE PLATFORIEM

Ako uvadzame aj vyssie, regulacia online platforiem bola dlhsiu dobu prenechana
na Clenské Staty, resp. vnutroStitne pravne predpisy réznej pravnej povahy
s ohl'adom na konkrétne odvetvie prava — sut'azné pravo, pravo na ochranu osobnych
udajov, zavazkové pravo a iné. V otazkach zodpovednosti online platforiem bola za
nosny pravny nastroj oznacovana smernica o elektronickom obchode. V otdzkach
sutazeschopnosti a konkurencieschopnosti digitalnych trhov zase sluzili ako piliere
pre zachovanie konkuren¢ného prostredia Standardné institity stitazného prava —
predovsetkym institit zdkazu zneuzivania dominantného postavenia, zdkazu dohod
obmedzujucich hospodarsku sutaz ¢i kontrola koncentracii. Ako vyplava
z preambuly Aktu o digitalnych trhoch (predovsetkym bod 6, a 7) a preambuly Aktu
o digitalnych sluzbach (bod 4), jednotlivé ¢lenské Staty uz zvazovali, a niektoré aj
prijali pravne predpisy regulujtice oblasti, na ktoré predmetné nariadenia cielia, ¢im
sa zvysilo riziko fragmentacie vnutorného trhu a znizila pravna istota.

Vymedzena ,,regulacéna situdcia“ sa zmenila, resp. zac¢ala menit’ v decembri
2020, predstavenim navrhov dvoch pravnych aktov. Navrh nariadenia Akt
o digitdlnych trhoch a navrh nariadenia Akt o digitalnych sluzbach, ktoré boli
zverejnené 15. decembra 2020, vramci priority Eurdpskej komisie — Eurdpa
pripravend na digitalny vek. Spolo¢né zverejnenia navrhov nariadeni do istej miery
predikuje zamery eurdpskeho zékonodarcu wupravit problematické aspekty
poOsobenia online platforiem komplexnym spdsobom a to tak z perspektivy ich
zodpovednosti, nezadkonného obsahu, internych pravidiel nahlasovania, ako aj
z perspektivy ich pdsobenia na konkrétnych relevantnych trhoch v ramci
konkurenéného/sutazného prostredia.

Oba uvedené akty cielia na iné oblasti, ktoré maju za ciel’ regulovat’. Zaroven je
potrebné zddraznit’, Ze prijatim (a plnou platnostou a u¢innostou) uvedenych aktov
nezanikaju ostatné povinnosti online platforiem, ktoré jej vyplyvaji zo sutaznej
regulacie, ochrany spotrebitel'a ¢i povinnosti vyplyvajuce z ochrany osobnych
udajov a samozrejme i ostatnych nadvézujucich pravnych predpisov.

V kontexte regulacie online platforiem je nevyhnutné spomenut’ aj nariadenie
2019/11507, ktoré predstavuje vobec prvy pravny akt, ktory bol prijaty pre Gcely
digitalnych platforiem. Nariadenie je oznacované ako tzv. P2B (Platform to
Business) regulécia. V odbornej spisbe sa stretdvame s konStatovanim, Ze nariadenie
2019/1150 v podstate predstavuje modelovil regulaciou pre Akt o digitalnych
sluzbach.® Nariadenie 2019/1150 stanovilo povinnosti pre poskytovatel'ov online
sprostredkovatel'skych sluzieb, ktoré spocivali predovSetkym v poziadavke

7 Nariadenie Eurdpskeho parlamentu a Rady (EU) 2019/1150 z 20. jina 2019 o podpore
spravodlivosti a transparentnosti pre komerénych pouzivatelov online sprostredkovatel'skych
sluzieb, OJ L 186, 11.7.2019, p. 57-79

8 BUSCH, Christoph; MAK, Vanessa. Putting the Digital Services Act into Context: Bridging the
Gap between EU Consumer Law and Platform Regulation. Journal of European Consumer and
Market Law (EuCML), 2021, 109, p. 12.
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transparentnosti, neobmedzenej dostupnosti a komplexnosti obchodnych podmienok
poskytovatel'ov online sprostredkovatel'skych sluzieb vo vztahu ku komerc¢nému
uzivatel'ovi.” Okrem vymedzenych povinnosti tykajucich sa obchodnych podmienok
poskytovatel'ov online sprostredkovatel'skych sluzieb, nariadenie 2019/1150
zalozilo povinnost’ poskytovatel'ovi online sprostredkovatel'skych sluzieb uvadzat
hlavné parametre urcujuce poradie a dovody relativnej dolezitosti uvedenych
hlavnych parametrov v porovnani s inymi parametrami. Akt o digitalnych trhoch
zase istym spdsobom nadvdzuje na nariadenie 2019/1150 predovSetkym v tom
zmysle, ze poukazuje na definicie vymedzené v nariadeni 2019/1150, ale aj
skuto¢nostou, ze Komisia moze tazit ztransparentnosti, ktord online
sprostredkovatel'ské sluzby a internetové vyhladdvace musia podla nariadenia
2019/1150 zabezpecit’ pokial’ ide o praktiky, ktoré by mohli byt podl'a zoznamu
povinnosti nezakonné, ak by sa do nich zapojili straZcovia pristupu.

2. VECMI VELKE ONLINE PLATFORMY (A VEIMI VELKE
INTERNETOVE VYH’EADAVAéE) Z POHLCADU AKTU
O DIGITALNYCH SLUZBACH

Navrh nariadenia Aktu o digitdlnych sluzbach bol predstaveny spoloc¢ne
s navrhom nariadenia Aktu o digitalnych trhoch. Od decembra 2020 oba navrhy
nariadeni presli riadnym legislativnym postupom a boli diskutované Sirokou
odbornou verejnost'ou. V stcasnosti je Akt o digitdlnych trhoch poukazujiic na ¢l.
54 uz v plnej Gcinnosti, a teda ako nariadenie- zavdzny v celom svojom rozsahu a
priamo uplatnitelny vo vSetkych clenskych Statoch Europskej tUnie. Akt
o digitalnych sluzbach v nadvéznosti na ¢l. 93 bude plne uplatnitelny od 17.februara
2024.1°

Pokial’ nazrieme do normativnej Casti Aktu o digitalnych sluzbach, ¢lanok 2 ods.
1 a2 Aktu o digitalnych sluzbach stanovuje, Ze ,,toto nariadenie sa uplatituje na
sprostredkovatel'ské sluzby pontkané prijemcom sluzieb, ktori maju miesto
usadenia v Unii alebo sa v nej nachadzaju, a to bez ohladu na to, kde maju
poskytovatelia uvedenych sprostredkovatel'skych sluzieb miesto usadenia. Toto
nariadenie sa nevztahuje na ziadnu sluzbu, ktord nie je sprostredkovatel'skou
sluZbou, ani na ziadne poZiadavky ulozené v suvislosti s takouto sluzbou, a to bez
ohladu na to, €i sa tato sluzba poskytuje prostrednictvom sprostredkovatel'skej
sluzby.* Pre stanovenie toho, na ktoré konkrétne subjekty sa bude Akt o digitalnych
sluzbach uplatiiovat’ nie je preto rozhodujuce umiestnenie ich sidla, respektive
terminologiou Aktu o digitdlnych sluzbach — miesto usadenia, ale za rozhodujtci
ukazovatel’ mozno oznacit’ miesto usadenia prijemcov tychto sprostredkovatel'skych
sluzieb, ktorym mé byt uzemie Unie.

To, ktoré osoby mozeme rozumiet’ ako prijemcov sluzieb zase definuje ¢l. 3 pism.
b) Aktu o digitalnych sluzbach, pricom je to kazda fyzicka alebo pravnicka osoba,
ktorda vyuziva sprostredkovatel'ska sluzbu, najméd na ucely vyhladavania alebo

°  Definovany v ¢l. 2 ods. 1 nariadenia 2019/1150
10 Pri¢om ¢lanok 24 ods. 2, 3 a 6, ¢lanok 33 ods. 3 az 6, ¢lanok 37 ods. 7, ¢lanok 40 ods. 13, ¢lanok
43 a kapitola IV oddiely 4, 5 a 6 sa v§ak uplatiiuju od 16. novembra 2022
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spristupiiovania informacii. Tieto fyzické a pravnické osoby teda predstavuju
uzivatel'ski zakladiu sprostredkovatel'skych sluzieb, zahriiujuc tak spotrebitel’ské
spektrum prijemcov sluZieb, ako aj komerénych uzivatel'ov. Clanok 2 ods. 3 zaroven
stanovuje, Ze nariadenim nie je dotknuté uplatinovanie smernice o elektronickom
obchode. Ulohou Aktu o digitalnych sluzbach teda nebude suplovat’ ani nahradit
smernicu o elektronickom obchode. Aj ked by doslednd analyza a ndsledna
komparacia zodpovednostného rezimu platforiem podl'a smernice o elektronickom
obchode a Aktu o d