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La nivel national, dezvoltarea conceptului de
achizitii publice implicd un parcurs transparent,
bazat pe realizarea principiilor, obiectivelor, me-
todelor si procedurilor specifice. In acest sens,
directivele europene aplicabile achizitiilor pu-
blice implicd anumite principii absolut necesa-
re de urmat, in cadrul realizarii contractelor de
achizitii publice propriu-zise. Mentiondm, asadar,
rolul si importanta aplicdrii corecte a principi-
ilor precum: cel al nediscrimindrii, egalitatea de
tratament, proportionalitatea, recunoasterea
reciprocd, principiul transparentei, principiul evi-
tdrii concurentei neloiale, asumarea raspunderii,
impartialitatea, confidentialitatea. Scopul stu-
diului este de a identifica importanta si relevanta
acestor principii care guverneazd achizitiile publi-
ce de la prima pdnad la ultima etapd de realizare
a lor. Sunt concludente deci si consecintele gene-
rale de incdlcare a principiilor sus-mentionate,
neregulile, dar si frauda in achizitiile publice.
Totodatd nu putem sd nu mentiondm cd anume
aceste principii determind aborddrile achizitiilor
publice si anume: cea administrativd, manageri-
alg, juridicd, economicd, sistemicd si, bineinteles,
cea ecologica.

Cuvinte-cheie: principii, aborddri ale achizi-
tiilor publice, autoritate contractantd, armoniza-
rea legislatiei, aquis european.

At national level, the development of the con-
cept of public procurement involves a transpar-
ent path, based on the achievement of specific
principles, objectives, methods and procedures. In
this respect, the European directives applicable to
public procurement involve certain principles ab-
solutely necessary to be followed when perform-
ing public procurement contracts themselves.
Therefore, we mention the role and importance
of the correct application of principles such as:
non-discrimination, equal treatment, proportion-
ality, mutual recognition, the principle of trans-
parency, the principle of avoiding unfair compe-
tition, accountability, impartiality, confidentiality.
The aim of the studly is to identify the importance
and relevance of these principles governing pub-
lic procurement from the first to the last stage of
their implementation. Therefore, the general con-
sequences of violation of the above-mentioned
principles, irregularities, but also fraud in public
procurement are conclusive. At the same time,
we cannot fail to mention that these principles
determine the approaches of public procure-
ment, namely: administrative, managerial, legal,
economic, systemic and, of course, ecological.

Keywords: principles, approaches to public
procurement, access to legal remedies, contract-
ing authority, harmonization of legislation, euro-
pean aquis

INTRODUCERE.

Actualmente, achizitiile publice re-
prezintd 19% din PIB-ul UE, facand parte
din viata cotidiana si fiind percepute ca un
concept general de activitate de obtinere de
bunuri sau servicii pentru o autoritate con-
tractanti. In context, ne aliniem la opinia
cercetatorului Victor Gutuleac care afirma ca:
»Singura modalitate prin care dreptul public
poate dobandi o oarecare libertate de actiu-
ne este contractul administrativ, instrument
prin intermediul cdruia administratia intra
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INTRODUCTION.

Public procurement currently accounts
for 19% of EU GDP and is part of everyday
life, perceived as a general concept of activity
to obtain goods or services for a contracting
authority. In this context, we align with the
opinion of researcher Victor Gutuleac who
states that: ”The only way in which public law
can acquire some freedom of action is the ad-
ministrative contract, an instrument through
which the administration enters into a con-
tractual relationship with private individuals,
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in relatie contractuald cu privatii, In vederea
asigurdrii functiondrii unui serviciu public, a
punerii In valoare a bunurilor publice, ori a
achizitiondrii de produse, servicii si lucrari”
[Gutuleac, p.42].

Sistemul achizitiilor publice este intr-
un proces continuu de transformari si adap-
tabilitate in vederea armonizdrii depline a
legislatiei nationale la aquisul european, cu
pasi concreti de implementare a prevederilor
care vizeaza achizitiile publice din Acordul de
Asociere Republica Moldova - Uniunea Eu-
ropeand. Astfel, actiunile autoritatilor publice
responsabile de a promova noile concepte si
tendinte ale comunitdtii europene, in dome-
niul achizitiilor publice, au in vizor, cu priori-
tate, obiectivele Agendei de Dezvoltare Dura-
bila Moldova - 2030.

METODE DE CERCETARE.

In acest demers stiintific, importanta
aplicdrii principiilor generale, care guvernea-
za achizitiile publice, a fost analizata prin in-
termediul mai multor metode de cercetare, si
anume: observatia, analiza comparativa, anali-
za corelationald, analogia, inductia si deductia,
generalizarea, experienta didactica si practica,
dar si alte metode moderne de studiu.

REZULTATE SI DISCUTII.

Principiile generale care guvernea-
za Intreg spectrul de achizitii publice, la ni-
vel national, Isi gasesc tot mai multd aplica-
re, or armonizarea legislatiei in domeniul
achizitiilor publice este o premisa importanta
pentru dezvoltarea continua a parteneria-
telor publice-private. Farda dubii, reforma in
domeniul achizitiilor publice este una dintre
prioritdtile majore ale Republicii Moldova,
care va contribui la asigurarea unei mai bune
functiondri a economiei de piatd, combaterea
coruptiei, consolidarea eforturilor de integra-
re in Uniunea Europeand si la realizarea unei
valorificari optime in ceea ce priveste bunu-
rile si serviciile achizitionate de cdtre o gama
larga de institutii publice.

Achizitiile publice au cunoscut, de-a
lungul istoriei, modificari si dezvoltare con-
tinud, prin prisma institutiilor specifice, in-
strumentelor juridice si a legislatiei ce supor-
ta permanent schimbari indispensabile. De

in order to ensure the functioning of a public
service, to highlight public goods, or to pur-
chase products. services and works” [Gutule-
ac, V., 2013, p.42].

The public procurement system is in a
continuous process of transformations and ad-
aptability in order to fully harmonize nation-
al legislation with the European acquis, with
concrete steps to implement the provisions
aimed at public procurement from the Repub-
lic of Moldova - European Union Association
Agreement. Thus, the actions of the public au-
thorities responsible for promoting the new
concepts and trends of the European commu-
nity, in the field of public procurement, have
as a priority the objectives of the Moldova
Sustainable Development Agenda - 2030.

THE RESEARCH METHODS.

In this scientific approach, the impor-
tance of applying the general principles gov-
erning public procurement has been analyzed
through several research methods, namely:
observation, comparative analysis, co-rela-
tional analysis, analogy, induction and de-
duction, prediction, generalization, didactic
and practical experience, but also other mod-
ern methods of study.

RESULTS AND DISCUSSIONS.

The general principles governing the
entire spectrum of public procurement, at na-
tional level, are finding more and more appli-
cation, or the harmonization of legislation in
the field of public procurement is an impor-
tant premise for the continuous development
of public-private partnerships. Undoubtedly,
the reform in the field of public procurement
is one of the major priorities of the Republic
of Moldova, which will contribute to ensur-
ing a better functioning of the market econo-
my, combating corruption, strengthening in-
tegration efforts in the European Union and
achieving optimal capitalization in terms of
goods and services purchased by a wide range
of public institutions.

Public procurement has historically
undergone continuous changes and develop-
ment, in terms of specific institutions, legal
instruments and legislation that permanently
undergo indispensable changes. From its or-
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la origine si pana la etapa actuald, achizitiile
publice au imbracat diverse forme, esenta,
scopul si importanta ramanand aceleasi - de a
valorifica interesul public pentru buna func-
tionare a serviciilor publice [Codreanu, p.45].

Cu scopul de a simplifica procedurile
si a le face mai flexibile, in anul 2014, Parla-
mentul si Consiliul au adoptat un nou pachet
legislativ privind achizitiile publice, urma-
rindu-se Incurajarea accesului IMM-urilor la
contractele de achizitii publice si garantarea
acordarii unei mai mari atentii criteriilor so-
ciale si de mediu.

Astfel, cadrul legislativ actual include:
Directiva 2014/24/UFE din 26 februarie
2014 privind achizitiile publice (de abro-
gare a Directivei 2004/18/CE), Directiva
2014/25/UF din 26 februarie 2014 pri-
vind achizitiile efectuate de entitdtile care isi
desfasoard activitatea in sectoarele apei, ener-
giei, transporturilor si serviciilor postale (de
abrogare a Directivei 2004/17/CE), Direc-
tiva 2014/23/UE din 26 februarie 2014
privind atribuirea contractelor de concesiune
le completeaza pe primele doua si creeazd un
cadru juridic adecvat pentru atribuirea con-
cesiunilor, garantand cd toti actorii economici
din UE au acces efectiv si nediscriminatoriu
la piata UE [Dumitru L., p.26].

In studiile efectuate, Dumitru Flo-
rescu si Lucicd Coman releva ca contrac-
tele de achizitii publice se atribuie de cdtre
autoritdtile contractante pentru obtinerea de
bunuri, de lucrari sau de servicii, in schimbul
unor contraprestatii echivalate, de regulad in
bani. Procedurile de atribuire a contracte-
lor de achizitii publice sunt reglementate si
se desfasoard inclusiv pentru activitatea de
consultantd sau asistentd tehnicd, efectuarea
de studii, precum si pentru desfasurarea de
campanii de informare si de comunicare [Flo-
rescu, p.16].

Importanta cunoasterii principiilor
achizitiilor publice de catre toti cei implicati
rezultd din aceea ca, ori de cite ori va exista
o situatie sau circumstantd lipsita de o regle-
mentare expresa in legislatia achizitiilor pu-
blice, aceasta va fi tratata prin prisma princi-
piilor achizitiilor publice. De aceea, principiile
de reglementare a relatiilor privind achizitiile
publice sunt prevazute expres in art. 7 al Le-

igin until now, public procurement has tak-
en various forms, the essence, purpose and
importance remaining the same - to capi-
talize on the public interest for the proper
functioning of public services [Codreanu, A.,
2017, p.45].

With the aim of simplifying procedures
and making them more flexible, in 2014 Par-
liament and the Council adopted a new public
procurement package aimed at encouraging
SMEs’ access to public procurement con-
tracts and ensuring greater attention is paid
to social and environmental criteria.

Thus, the current legislative frame-
work includes: Directive 2014/24/EU of
26 February 2014 on public procurement
(repealing Directive 2004/18/EC), Directive
2014/25/FEU of 26 February 2014 on pro-
curement by entities operating in the water,
energy, transport and postal services sectors
(repealing Directive 2004/17/EC), Directive
2014/23/EU of 26 February 2014 on the
award of concession contracts complement
the first two and creates an appropriate le-
gal framework for the award of concessions,
ensuring that all economic actors in the EU
have effective and non-discriminatory access
to the EU market [Dumitru, I., 2019, p.26].

In their studies, Dumitru A.P. Flores-
cu and Lucica Coman reveal that public pro-
curement contracts are awarded by contract-
ing authorities for obtaining goods, works or
services, in exchange for equivalent consid-
erations, usually in money. The procedures
for awarding public procurement contracts
are regulated and are carried out including
for consultancy or technical assistance, stud-
ies, as well as for conducting information and
communication campaigns [Florescu, D.A.P.,
Coman, L., 2013, p.16].

The importance of knowledge of the
principles of public procurement by all those
involved results from the fact that, whenev-
er there is a situation or circumstance with-
out express regulation in public procurement
legislation, it will be treated in the light of
public procurement principles. Therefore,
the principles governing public procurement
relations are expressly provided for in Art.
7 of the Law on Public Procurement [2, art.
7]: a) efficient use of public money and min-
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gii privind achizitiile publice [Legea AP, art.
7]: a) utilizarea eficienta a banilor publici si
minimizarea riscurilor autoritatilor contrac-
tante; b) transparenta achizitiilor publice; c)
asigurarea concurentei si combaterea practi-
cilor anticoncurentiale in domeniul achizitii-
lor publice; d) protectia mediului si promova-
rea unei dezvoltdri durabile prin intermediul
achizitiilor publice; e) mentinerea ordinii
publice, bunelor moravuri si sigurantei pu-
blice, ocrotirea sandtatii, protejarea vietii
oamenilor, florei si faunei; f) liberalizarea si
extinderea comertului international; g) libera
circulatie a marfurilor, libertatea de stabilire
si de prestare a serviciilor; h) tratament egal,
impartialitate, nediscriminare in privinta tu-
turor ofertantilor si operatorilor economici; 1)
proportionalitate; j) recunoastere reciprocd;
k) asumarea raspunderii in cadrul proceduri-
lor de achizitie publica.

Vom descrie mai jos esenta catorva
principii, pentru a sublinia, o data In plus,
importanta aplicarii principiilor generale
care guverneaza achizitiile publice. Asadar,
prin ,utilizarea eficienta a banilor publici” se
intelege aplicarea procedurilor de atribuire
competitionala si utilizarea de criterii care sa
reflecte avantajele de natura economica ale
ofertelor in vederea obtinerii raportului op-
tim intre calitate si pret [Florescu, p. 14].

»Nediscriminarea” semnificd asigura-
rea conditiilor de manifestare a concurentei
reale pentru ca orice operator economic, fara
deosebire de nationalitate, sd poata participa
la procedura de atribuire si sa aibd sansa de a
deveni contractant. Temeiul de drept al aces-
tui principiu il constituie art. 18 din Tratat
care interzice orice discriminare exercitatd
pe baza unor criterii ce tin de cetdtenie sau
nationalitate, la care se adauga si art. 34 din
acelasi tratat, care interzice restrictiile can-
titative si madsurile avand efect echivalent,
fiind incluse atat restrangerile directe, cat si
cele indirecte a liberei circulatii a bunurilor si
serviciilor.

Pot fi considerate incalcdri ale acestui
principiu cerinte impuse de autoritatea con-
tractanta, precum: intreprinderile interesate
de contract sa fie stabilite In acelasi stat mem-
bru sau regiune ca si entitatea contractan-
ta; nationalitatea ofertantului; includerea de

imization of risks to contracting authorities;
b) transparency of public procurement; c)
ensuring competition and combating anti-
competitive practices in the field of public
procurement; d) environmental protection
and promotion of sustainable development
through public procurement; e) maintaining
public order, morals and public safety, pro-
tecting health, protecting human life, flora
and fauna; f) liberalization and expansion
of international trade; g) free movement of
goods, freedom of establishment and provi-
sion of services; h) equal treatment, impar-
tiality, non-discrimination with regard to all
bidders and economic operators; i) propor-
tionality; j) mutual recognition; k) assuming
responsibility in public procurement proce-
dures.

We will describe below the essence of
some principles, in order to underline, once
again, the importance of applying the gener-
al principles governing public procurement.
Therefore, “efficient use of public money”
means the application of competitive award
procedures and the use of criteria reflecting
the economic advantages of tenders in order
to obtain the optimal ratio between quality
and price [Florescu, 2013, p. 14].

”Non-discrimination” means ensuring
the conditions for effective competition so
that any economic operator, irrespective of
nationality, can participate in the award pro-
cedure and have the chance of becoming a
contractor. The legal basis for this principle
is Article 18 of the Treaty, which prohibits
any discrimination on grounds of nation-
ality, plus Article 34 of that Treaty, which
prohibits quantitative restrictions and meas-
ures having equivalent effect, including both
direct and indirect restrictions on the free
movement of goods and services.

Requirements imposed by the contract-
ing authority may be regarded as breaches of
this principle, such as: the undertakings con-
cerned by the contract are established in the
same Member State or region as the contracting
entity; the nationality of the tenderer; inclu-
sion of technical specifications likely to favour
domestic undertakings; setting qualification
requirements favouring certain participants in
the procurement procedure; favouring a tender-
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specificatii tehnice care ar putea favoriza intre-
prinderile nationale; stabilirea de cerinte de ca-
lificare care sd favorizeze anumiti participanti
la procedura de achizitie publicd; favorizare a
unui ofertant prin stabilirea de conditii discri-
minatorii in caietele de sarcini.

Principiul ,tratamentului egal” presu-
pune ca, oricand pe parcursul procedurii de
atribuire, sa se stabileasca si sa se aplice re-
guli, cerinte, criterii identice pentru toti ope-
ratorii economici, pentru ca acestia sa benefi-
cieze de sanse egale de a deveni contractanti.
Daca luam ca exemplu situatia in care, la o
noua procedura de atribuire, participa si con-
tractorul care a executat pana atunci serviciul
sau lucrarea sau a furnizat produsul, este evi-
dent cd acesta are informatii mai multe decat
alti posibili competitori in ceea ce priveste
strategiile, planurile autoritatii contractante,
modul de lucru, situatia financiara etc. Unele
dintre aceste informatii sunt cel putin sensi-
bile, daca nu chiar confidentiale. Ele insa pot
influenta in mod evident rezultatul noii pro-
ceduri prin defavorizarea altor competitori.
Autoritatea contractantd este pusa in situatia
de a se asigura ca toti competitorii sunt tratati
egal, prin urmare, are o misiune dificila si de-
licata din acest punct de vedere, trebuind sa
se asigure ca nu creeaza un avantaj competitiv
[Dumitru L., p.33].

»Recunoasterea reciproca” - acest prin-
cipiu impune ca bunurile produse legal intr-
un stat membru sa fie acceptate spre comer-
cializare si in celelalte state membre ale UE.
Desigur ca si serviciile oferite legal pe terito-
riul unui stat membru vor putea fi prestate
si pe teritoriul altui stat membru. Principiul
recunoasterii reciproce nu interzice existenta
standardelor nationale, ci doar acceptarea
standardelor similare din alt stat membru.

Cercetdtorul Dumitru Ilie, in lucrari-
le sale, denota ca In materia achizitiilor pu-
blice, respectarea principiului recunoasterii
reciproce presupune acceptarea de catre
autoritdtile contractante a urmatoarelor: pro-
duse, servicii, lucrdri oferite in mod licit pe piata
Uniunii Europene; diplome, certificate si orice
documente emise de autoritdtile competente din
alte state; specificatii tehnice, echivalente cu cele
solicitate la nivel national. Asadar, ori de cate
ori candidatilor la o procedurda de achizitie

er by laying down discriminatory conditions in
the tender specifications.

The principle of ”equal treatment”
implies that, at any time during the award
procedure, identical rules, requirements and
criteria are established and applied for all eco-
nomic operators in order to give them equal
opportunities to become contractors. If we
take as an example the situation where, in a
new award procedure, the contractor who has
so far executed the service or work or supplied
the product participates, it is obvious that he
has more information than other possible
competitors regarding strategies, plans of the
contracting authority, way of working, finan-
cial situation, etc. Some of this information is
at least sensitive, if not confidential. Howev-
er, they can clearly influence the outcome of
the new procedure by disadvantaging other
competitors. The contracting authority is in
a position to ensure that all competitors are
treated equally, therefore it has a difficult and
delicate task from this point of view, having
to ensure that it does not create a competitive
advantage [Dumitru, L., 2019, p.33].

“Mutual recognition” - this principle
requires that goods legally produced in one
Member State are accepted for sale in the
other EU Member States. Of course, servic-
es legally provided in the territory of one
Member State may also be provided in the
territory of another. The principle of mutual
recognition does not prohibit the existence of
national standards, but only the acceptance
of similar standards from another Member
State.

Researcher Dumitru Ilie, in his works,
denotes that in the field of public procure-
ment, the observance of the principle of mu-
tual recognition presupposes the acceptance
by the contracting authorities of the follow-
ing: products, services, works lawfully of-
fered on the European Union market; diplo-
mas, certificates and any documents issued
by the competent authorities of other States;
technical specifications, equivalent to those
required at national level. Therefore, when-
ever candidates for a procurement procedure
are required to submit certificates, diplomas
or other written forms of evidence, then
documents issued in other Member States
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li se solicita sd prezinte certificate, diplome
sau alte forme de dovezi scrise, atunci docu-
mentele eliberate 1n alte state membre si care
ofera un nivel echivalent de garantie trebuie
sa fie acceptate in conformitate cu principiul
recunoasterii reciproce [Dumitru I., p.34].

Principiul ,transparentei” asigurd in-
formarea adecvatd a tuturor participantilor
la procedura de atribuire, fiind important si
din perspectiva accesului la remediile legale.
Respectarea acestui principiu garanteaza eli-
minarea riscului de favoritism si de compor-
tament arbitrar din partea autoritdtii contrac-
tante. Pentru aplicarea acestui principiu este
nevoie ca formularea tuturor informatiilor cu
privire la procedura de achizitie sa se faca in
mod clar, precis, univoc in anuntul/invitatia
de participare si in documentatia de atribu-
ire, oferind operatorilor economici o pozitie
de egalitate atat in perioada de pregatire a
ofertelor, cat si cu ocazia evaludrii de catre
autoritatea contractanta; in egald masura
va trebui sd se asigure vizibilitatea regulilor,
oportunitdtilor, proceselor, inregistrarilor si
rezultatelor aferente procedurii de achizitie
publica.

Autoarea Ilieg C.- O., in studiile sale, re-
flecta ideea precum ca ,transparenta inseam-
na ca normele care reglementeazd procedu-
rile de achizitii publice sunt clar elaborate si
bine definite, astfel incat punerea efectiva in
aplicare a acestora de cdtre agentii de achizitii
publice poate fi usor verificatd. Dintr-o per-
spectiva regionald/internationald, transpa-
renta este considerata fundamentala pentru
eliminarea distorsiunilor si a discriminarilor
pe motive de nationalitate” [Ilies, p.124].

Principiul ,proportionalitdtii” impu-
ne ca masurile adoptate de institutii sd nu
depdseasca limitele unor masuri adecvate si
necesare pentru realizarea obiectivelor urma-
rite, intelegandu-se cd, atunci cand este posi-
bild o alegere Intre mai multe masuri adecvate,
se va recurge la cea mai putin constrangatoa-
re, iar inconvenientele produse trebuie sa nu
fie disproportionate fata de scopurile urma-
rite. Acest principiu impune autoritatii con-
tractante ca, atunci cind aceasta se confruntd
cu o oferta ambigua, iar o cerere de precizari
cu privire la continutul ofertei mentionate ar
putea asigura securitatea juridica in acelasi

and offering an equivalent level of guaran-
tee must be accepted in accordance with the
principle of mutual recognition [Dumitru, I.,
2019, p.34].

The principle of ”transparency” en-
sures adequate information for all partici-
pants in the award procedure, being impor-
tant from the perspective of access to legal
remedies. Compliance with this principle
ensures the elimination of the risk of favorit-
ism and arbitrary behavior by the contracting
authority. In order to apply this principle, all
information on the procurement procedure
needs to be made clearly, precisely, unequiv-
ocally in the contract notice/invitation and in
the award documentation, giving economic
operators an equal position both during the
preparation period and during the evaluation
by the contracting authority; the visibility of
the rules will also have to be ensured, oppor-
tunities, processes, records and results relat-
ed to the public procurement procedure.

Researcher Ilies C.-O., in her studies, re-
flects the idea that “transparency means that
the rules that regulate public procurement
procedures are clearly developed and well
defined, so that their effective implementa-
tion by public procurement agencies can be
easily verified. From a regional/internation-
al perspective, transparency is considered
fundamental for eliminating distortions and
discrimination based on nationality” [Ilies,
p.124].

The principle of “proportionality” re-
quires that the measures taken by the insti-
tutions do not exceed the limits of appropri-
ate and necessary measures to achieve the
objectives pursued, it being understood that,
where a choice between several appropriate
measures is possible, the least restrictive shall
be used and the inconveniences caused must
not be disproportionate to the aims pursued.
This principle requires the contracting au-
thority that, when faced with an ambiguous
tender, and a request for clarification on the
content of that tender could ensure legal cer-
tainty in the same way as the immediate re-
jection of the tender in question, to request
clarifications from the candidate concerned
rather than simply opting to reject his tender.

In Romania, in the judicial practice, the
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mod precum respingerea imediata a ofertei in
cauza, sd solicite mai degraba precizari can-
didatului vizat decat sd opteze pur si simplu
pentru respingerea ofertei acestuia.

In Roméania, in practica judiciar3,
s-au constatat urmadtoarele tipuri de incal-
cari ale principiului proportionalitatii: -
conditionarea calificarii de o cifra de afaceri
anuale In cuantum excesiv, in raport cu difi-
cultatea si valoarea estimatda a contractului;
- solicitarea unui numar excesiv de documen-
te sau informatii referitoare la demonstrarea
capacitdtii tehnice si/sau profesionale; - soli-
citarea de resurse umane, utilaje sau echipa-
mente fard relevanta pentru buna executie a
contractului de achizitie publica sau intr-un
numar excesiv; - conditia de prezentare in
original sau formd autentificatd a unui numar
mare de documente, desi ar fi suficienta co-
pia certificata; - stabilirea unui termen pen-
tru depunerea ofertelor insuficient pentru
elaborarea acestora, in raport de complexita-
tea obiectului contractului; - descrierea unor
specificatii tehnice proprii unor produse ce
depasesc necesitdtile autoritatii contractante;
- alocarea unui punctaj foarte mare unui fac-
tor de evaluare, raportat la importanta facto-
rului in Indeplinirea contractului; - cererea de
prezentare a unor garantii inadecvate riscului
implicat de atribuirea si executarea corespun-
zatoare a contractului [Dumitru L., p.38].

Principiul ,asumarii raspunderii” impli-
ca obligatia celor implicati in derularea proce-
durilor de achizitie publicd de a-si asuma deci-
ziile luate si de a raspunde pentru consecintele
actiunilor lor. Acest principiu nu este o trans-
punere a Directivelor UE, ci este o creatie a
doctrinei romanesti. El presupune determi-
narea clara a sarcinilor si a responsabilitatilor
persoanelor implicate in procesul de achizitie
publica, asigurandu-se profesionalismul,
impartialitatea si independenta deciziilor
adoptate pe parcursul acestui proces. Ras-
punderea apartine exclusiv comisiei de eva-
luare si factorilor decizionali din autoritatea
contractantd, indiferent de opiniile exprima-
te de organismele de control ex ante sau ex
post in domeniul achizitiilor publice sau de
recomandarile autoritdtilor cu competente in
domeniu sau in alte domenii.

Perspectiva administrativa a achizitiilor

following types of violations of the principle
of proportionality were found: - conditioning
the qualification of an annual turnover in ex-
cess of an amount, in relation to the difficulty
and the estimated value of the contract; - re-
questing an excessive number of documents
or information regarding the demonstration
of technical and/or professional capacity; -
request for human resources, machinery or
equipment not relevant for the proper per-
formance of the public procurement contract
or in an excessive number; - the condition
of presentation in original or authenticated
form of a large number of documents, al-
though a certified copy would be sufficient;
- setting a deadline for the submission of ten-
ders insufficient to draw them up, in relation
to the complexity of the object of the con-
tract; - description of technical specifications
specific to products that exceed the needs of
the contracting authority; - assigning a very
high score to an evaluation factor, relative to
the importance of the factor in fulfilling the
contract; - the request for inadequate guar-
antees to the risk involved in the award and
proper performance of the contract [Dumitru
L., 2019, p.38].

The principle of "liability assumption”
implies the obligation of those involved in
the conduct of public procurement proce-
dures to assume the decisions taken and to
be responsible for the consequences of their
actions. This principle is not a transposition
of the EU Directives, but a creation of the
Romanian doctrine. It presupposes a clear
determination of the tasks and responsibil-
ities of the persons involved in the public
procurement process, ensuring the profes-
sionalism, impartiality and independence of
the decisions taken during this process. The
responsibility lies exclusively with the evalu-
ation committee and the decision-makers in
the contracting authority, regardless of the
views expressed by ex ante or ex post control
bodies in the field of public procurement or
the recommendations of the authorities with
competences in the field or in other fields.

The administrative perspective of pub-
lic procurement makes possible the existence
and applicability of a fundamental principle,
the principle of taking responsibility, with re-
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publice face posibild existenta si aplicabilita-
tea unui principiu fundamental, principiul
asumdrii rdspunderii, in ceea ce priveste ac-
tele administrative emise in scopul initierii,
derularii si finalizarii achizitiilor publice.
Principiul respectiv isi gaseste astfel aplica-
bilitatea in sfera administrativa a achizitiilor
publice, prin emiterea de acte administrative
ce exprimd manifestarea de vointd expresd
a autoritatii contractante in regim de putere
publicd [Dumitrica C., p.19].

Potrivit cadrului normativ, planul de
achizitii al autoritatii contractante repre-
zinta ansamblul necesitdtilor de bunuri, lu-
crari si servicii pentru intregul an bugetar,
necesitati care urmeaza a fi realizate prin in-
cheierea unuia sau mai multor contracte de
achizitii publice, in functie de modul de pla-
nificare a acestora. O problema ce merita de
atras atentia este nerespectarea conditiilor
si principiilor de bazd, aplicate la planifica-
rea achizitiilor publice, fapt consemnat si
in rapoartele de audit ale Curtii de Conturi.
Astfel, planul de achizitii trebuie sa cores-
pundd principiilor anualitdtii; fundamenta-
rii pe necesitdtile reale; acoperirii financia-
re; accesibilitdtii si transparentei. Totodatd,
la planificarea achizitiilor publice, grupul de
lucru este obligat sd respecte principiile asi-
gurarii concurentei, eficientei, transparentei,
tratamentului egal, nediscriminarii si nedivi-
zarii acestora.

In contextul dat, auditul [Sinteza ana-
litica 2019-2020] a relevat ci, in cadrul
autoritdtilor contractante din sistemul a 6 mi-
nistere, nivelul calitdtii planificarii achizitiilor
publice a fost redus, iar modalitatea de elabo-
rare/publicare a planurilor de achizitii pu-
blice respective a fost una neconforma. Ast-
fel, aceste entitdti nu au asigurat realizarea
achizitiilor publice in conformitate cu prin-
cipiile expuse mai sus si au admis deficiente
si iregularitati care au Insumat per total XX
mil.lei. Printre acestea, se specificad: « nepubli-
carea regulamentard a anunturilor de intentie
privind achizitiile publice preconizate in ca-
drul ministerelor in suma de XX mil.lei; « 7ze-
actualizarea si nepublicarea planurilor anuale
de achizitii pe pagina web a autoritatilor con-
tractante in valoare de XX mil.lei, precum si
desfasurarea unor proceduri de achizitii pu-

gard to administrative acts issued for the pur-
pose of initiating, conducting and completing
public procurement. That principle thus finds
its applicability in the administrative sphere
of public procurement, by issuing adminis-
trative acts expressing the manifestation of
express will of the contracting authority un-
der public power [Dumitrica, C., 2021, p.19].

According to the regulatory framework,
the procurement plan of the contracting au-
thority represents the set of needs for goods,
works and services for the entire budget year,
needs to be met by concluding one or more
public procurement contracts, depending on
how they are planned. A problem worth men-
tioning is the non-compliance with the basic
conditions and principles applied to public
procurement planning, a fact also recorded
in the audit reports of the Court of Auditors.
Thus, the procurement plan must correspond
to the principles of annuality; grounding on
real needs; financial coverage; accessibility
and transparency. At the same time, when
planning public procurement, the working
group is obliged to respect the principles of
ensuring competition, efficiency, transparen-
cy, equal treatment, non-discrimination and
non-division.

In this context, the audit [Sinteza an-
aliticd] revealed that, within the contracting
authorities in the system of 6 ministries, the
quality level of public procurement planning
was low, and the way of developing/publish-
ing the respective public procurement plans
was non-compliant. Thus, these entities did
not ensure the implementation of public
procurement in accordance with the princi-
ples set out above and admitted deficiencies
and irregularities that totaled XX million
lei. Among them, it is specified: « non-pub-
lication of regular notices of intent on public
procurement envisaged within ministries in
the amount of XX million lei; « failure to up-
date and publish annual procurement plans on
the website of contracting authorities worth
XX million lei, as well as carrying out public
procurement procedures with a total value of
XX million lei. lei not included in the annual
procurement plans; « lack of exhaustive data
on low-value acquisitions, as well as the lack of
a system for monitoring and informational
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blice cu valoarea totald de XX mil. lei neinclu-
se in planurile anuale de achizitii; « /ipsa unor
date exhaustive privind achizitiile de valoare
micd, precum si lipsa unui sistem de monito-
rizare si interactiune informationala a acestor
achizitii publice la toate etapele de planifica-
re, realizare, atribuire si raportare a contrac-
telor etc.

Intr-o altid ordine de idei, in acelasi ra-
port de audit efectuat, Curtea de Conturi a
punctat cd managementul achizitiilor publi-
ce, in cadrul sistemului unor ministere, a fost
afectat de nereguli, cu un impact negativ asu-
pra efectudrii unor procurari in conditii de
economicitate, nefiind asiguratd in mod regu-
lamentar initierea si desfasurarea proceduri-
lor de achizitii publice. Astfel, a fost atestatd
aplicarea procedurii de achizitie si atribuire a
contractului de procurare a echipamentelor
pentru constructia retelei de radiocomunicatii
in standard TETRA cu valoarea de XX mil.lei
prin metoda de negociere fara publicarea pre-
alabila a unui anunt de participare cu referire
la ,motivul tehnic de creatie” ceea ce contra-
vine Legii nr.131/2015, autoritatea contrac-
tanta nerespectand principiile de legalitate,
transparentd, concurenta, eficienta si econo-
micitate. Totodatd, au fost admise costuri fi-
nale exagerate ale retelei de radiocomunicatii
din cauza aplicarii pe teritoriul vamal a unor
adaosuri comerciale nelegitime, care la unele
pozitii de echipamente au atins cota maxima
de 229% la pretul initial de achizitie, fiind
cheltuite din bugetul de stat cu XX mil.lei mai
mult, precum si fiind cauzate pierderi buge-
tare In suma de XX mil.lei [Sinteza analitica].

Totodata, Curtea de Conturi a mai de-
pistat unele incdlcdri in care au fost efectuate
plati pentru lucrdri in lipsa proceselor-ver-
bale de receptie a lucrdrilor de constructie a
retelei de radiocomunicatii, a documentelor
justificative etalonului cantitativ si valoric
privind executarea lucrarilor de constructie a
retelei. In contextul auditului, nu a fost fina-
lizata constructia retelei de radiocomunicatii
pentru scopurile operationale in cadrul
Politiei, precum si a fost depdsit cu XX mil.lei
bugetul achizitiei aprobat conform Acordului
de finantare.

Asadar, misiunile de audit desfasurate
de catre Curtea de Conturi asupra

interaction of these public procurements at
all stages of planning, implementation, award
and reporting of contracts and other.

In another context, in the same audit
report, the Court of Auditors pointed out the
management of public procurement within
the system of some ministries was affected
by irregularities, with a negative impact on
the performance of procurement in economic
conditions, the initiation and conduct of pub-
lic procurement procedures not being ensured
in a regular manner. Thus, it was attested the
application of the procedure for the procure-
ment and award of the contract for the pro-
curement of equipment for the construction
of the radio communication network in TET-
RA standard with the value of XX million
MDL by negotiation method without prior
publication of a participation notice referring
to the ”technical reason for creation”, which
is contrary to Law no. 131/2015, the con-
tracting authority not respecting the princi-
ples of legality, transparency, competition,
efficiency and economy. At the same time, ex-
aggerated final costs of the radiocommunica-
tion network were admitted due to the appli-
cation on the customs territory of illegitimate
trade margins, which at some equipment po-
sitions reached the maximum quota of 229%
of the initial purchase price, being spent from
the state budget by XX million MDL more,
as well as being caused budget losses in the
amount of XX million MDL [Sinteza analit-
ical.

At the same time, the Court of Audi-
tors also found some violations in which pay-
ments were made for works in the absence of
reports of receipt of works for the construc-
tion of the radiocommunication network,
documents supporting the quantitative and
value standard on the execution of network
construction works. In the context of the au-
dit, the construction of the radiocommunica-
tion network for operational purposes within
the Police was not completed, as well as the
procurement budget approved according to
the Financing Agreement was exceeded by
XX million MDL.

Therefore, the audit missions carried
out by the Court of Auditors on the compli-
ance of public procurement executed revealed
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conformitatii achizitiilor publice executa-
te au relevat cd autoritdtile contractante cu
atributii si responsabilitdti in domeniul ges-
tionarii finantelor publice nu au respectat
prevederile regulamentare in cadrul procedu-
rilor de achizitii publice de marfuri, lucrari si
servicii, fiind redusa transparenta procesului
de achizitii, gradul de eficienta in utilizarea
banului public [Sinteza analitical.

In acelasi context, in cercetirile sale,
autoarea Hana Kovacikova analizeazd mai
multe situatii practice despre conexiunea
principiilor de reglementare a achizitiilor pu-
blice. Astfel, putem aminti aici despre cauza
»Connexxion Taxi Services case”, unde Curtea
de Justitie s-a preocupat de conflictul din-
tre principiul proportionalitdtii si principiile
egalitdtii de tratament si transparentei, care
apare atunci cand autoritatea contractantd
ezitd sa excludad un ofertant din procedura de
achizitie, din cauza disproportionalitdtii unui
astfel de act, in ciuda faptului cd aceastd proce-
durd a fost observatd in conditiile de licitatie.
Curtea de Justitie a acordat prioritate aces-
tuia din urmd, stabilind ca Directiva privind
achizitiile publice, perceputa prin prisma prin-
cipiului egalitdtii de tratament si a obligatiei
de transparentd, trebuie interpretata in sensul
ca ,impiedicd o autoritate contractantad sa de-
cida sa atribuie un contract public unui ofer-
tant care a fost vinovat de abatere profesiona-
1a grava, pentru motivul cd excluderea acestui
ofertant din procedura de atribuire ar fi con-
trara principiului proportionalitatii, chiar
dacd, potrivit conditiilor de licitatie ale acestui
contract, un ofertant care s-a facut vinovat de
abatere profesionald grava, trebuie sd fie in
mod necesar exclus, fara a se lua in conside-
rare proportionalitatea sanctiunii respective”
[Hana, p. 398].

Conchidem cd reglementarea achizitii-
lor publice presupune luarea in considerare a
douad argumente, unul economic si altul juridic,
in scopul credrii unei piete publice integrate
la nivelul Uniunii Europene. Astfel, existenta
principiilor transparentei, nediscrimindrii si
tratamentului egal In atribuirea contractelor
de achizitii publice presupune faptul ca siste-
mul normativ al achizitiilor publice va asigura:
concurenta in pietele geografice sau de produ-
se relevante; penetrarea importurilor de pro-

that contracting authorities with attributions
and responsibilities in the field of public fi-
nance management did not comply with the
regulatory provisions in public procurement
procedures for goods, works and services, re-
ducing the transparency of the procurement
process, the degree of efficiency in using pub-
lic money [Sinteza analitica].

In the same vein, in her research, author
Kovacikovd Hana analyzes several practical
situations about the connection of public pro-
curement regulatory principles. In her work,
she mentions the Connexxion Taxi Services
case the Court of Justice dealt with the con-
flict between principle of proportionality and
principles of equal treatment and transpar-
ency, which arise when contracting authority
hesitate to exclude a tenderer from the pro-
curing procedure due to disproportionality of
such act, despite such procedure was noticed
in tender conditions. The Court of Justice pri-
oritised the latter with establishing, that Pub-
lic Procurement Directive read in the light of
principle of equal treatment and the obliga-
tion of transparency must be interpreted as
“precluding a contracting authority from de-
ciding to award a public contract to a tender-
er which has been guilty of grave professional
misconduct on the ground that the exclusion
of that tenderer from the award procedure
would be contrary to the principle of pro-
portionality, even though, according to the
tender conditions of that contract, a tenderer
which has been guilty of grave profession-
al misconduct must necessarily be excluded,
without consideration of the proportionality
of that sanction” [Kovacikova, p. 398].

The regulation of public procurement
involves taking into account two arguments,
one economic and the other legal, in order to
create an integrated public market at Euro-
pean Union level. Thus, the existence of the
principles of transparency, non-discrimina-
tion and equal treatment in awarding public
procurement contracts implies that the reg-
ulatory system of public procurement will
ensure: competition in relevant geographic
or product markets; penetration of imports
of products and services to the public sec-
tor; flexibility of public contracts within the
common market with impact on price con-
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duse si servicii destinate sectorului public; fle-
xibilitatea contractelor publice in cadrul pietei
comune cu impact in sectorul convergentei
preturilor, cat siin ceea ce priveste rationaliza-
rea si restructurarea sectorului industrial euro-
pean [Mardale, p.17].

CONCLUZIIL.

Pentru Republica Moldova, armoniza-
rea legislatiei in domeniul achizitiilor publice
reprezintd o obligatie asumatd, in contextul
procesului de negociere a aderdrii la Uniunea
Europeand. Or, statele membre au obligatia
de a transpune directivele europene in mate-
ria achizitiilor publice la nivel national si sa
urmdreasca implementarea acestora, pentru a
evita incélcarile de natura legislativa care pot
apdrea in cazul implementarii proiectelor cu
finantare europeana, in particular si a fondu-
rilor publice, In general. Astfel, in rezultatul
celor cercetate in acest studiu, considerim
ca se impune o regandire a bunei functionari
a sectorului public si, mai ales, o redimensi-
onare a cheltuielilor acestuia, plecand de la
utilizarea cat mai judicioasd a resurselor avu-
te la dispozitie si pand la cresterea calitdtii
si eficientei serviciilor oferite. Totodata am
sesizat cd modalitatea elaborarii si publicarii
planurilor de achizitii publice, la nivelul mi-
nisterelor, nu asigura existenta unei viziuni
clare, complete si transparente asupra modu-
lui in care sunt utilizati banii publici. Dintre
cele 11 principii de reglementare a relatiilor
privind achizitiile publice, prevazute in Legea
respectiva, cel mai des incdlcat este al utiliza-
rii eficiente a banilor publici si al principiului
transparentei achizitiilor publice.

Asadar, problematica achizitiilor publi-
ce capatd o amploare si o conotatie din ce in
ce mai accentuatd, iatd de ce este necesar de a
percepe importanta si relevanta aplicarii corec-
te a principiilor care guverneaza achizitiile pu-
blice, aplicate de la prima pana la ultima etapa
de realizare a achizitiilor. Acestea, in ansamblu,
vor determina esenta aborddrilor achizitiilor
publice: administrativd, manageriala, juridica,
economicd, sistemica si ecologica. Reforma in
domeniul achizitiilor publice este una dintre
prioritatile majore ale Republicii Moldova, care
va contribui la asigurarea unei mai bune functi-
ondri a economiei de piata, combaterea corupti-

171

vergence, as well as on rationalisation and re-
structuring of the European industrial sector
[Mardale, p.17].

CONCLUSIONS.

For the Republic of Moldova, the har-
monization of legislation in the field of public
procurement is an obligation assumed, in the
context of the negotiation process of acces-
sion to the European Union. However, Mem-
ber States have the obligation to transpose
European directives on public procurement
at national level and to monitor their imple-
mentation, in order to avoid legislative vio-
lations that may occur when implementing
EU-funded projects, in particular, and public
funds, in general.

Thus, as a result of what we researched
in this study, we believe that it is necessary
to rethink the public sector and especially to
resize its expenses, starting from the most
judicious use of the resources available and
up to increasing the quality and efficiency of
the services offered. At the same time, I no-
ticed that the way of developing and publish-
ing public procurement plans, at the level of
ministries, does not ensure the existence of
a clear, complete and transparent vision on
how public money is used. Of the 11 princi-
ples regulating public procurement relations
provided for in the Law on Public Procure-
ment, the most frequently violated principles
are the efficient use of public money and the
principle of transparency of public procure-
ment.

Therefore, the issue of public procure-
ment is gaining an increasing magnitude and
connotation, which is why it is necessary to
perceive the importance and relevance of the
correct application of the principles govern-
ing public procurement, applied from the
first to the last stage of procurement. These,
taken as a whole, will determine the essence
of public procurement approaches: adminis-
trative, managerial, legal, economic, systemic
and environmental.

The reform in the field of public pro-
curement is one of the major priorities of the
Republic of Moldova, which will contribute
to ensuring a better functioning of the mar-
ket economy, fighting corruption and achiev-
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ei silarealizarea unei valorificari optime in ceea
ce priveste bunurile si serviciile achizitionate de
un spectru larg de institutii publice.

ing optimal capitalization in terms of goods
and services purchased by a wide range of
public institutions.
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