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1. A tale of virtuous academic copyright

= Publicity, freedom and responsibility
" New knowledge as an ontologically collective enterprise
= Publicity functional to peer-review
" Making public one’s thought is an act of freedom and of
responsibility
= A virtuous circle of:
" Informal rules of the scientific community
= Communication technology
" Formal copyright law
= Peer-review
" Public use of reason

SECONDARY PUBLISHING RIGHT: Exploring opportunities and limitations



4 :* ) *** This project has received funding from the European Union’s Horizon 2020
ReCreating S

2 research and innovation programme under grant agreement No 870626

\e/

A cycle of virtuous academic copyright

~ Printing

Social norms

press g
Public
peer Copyright j
review

\ Public

use of /
reason e

SEEONDAR\(VPUBLISHING RIGHT: Exploring opportunities and limitations

> R T

_— wend IT - € F Y ‘ _



* X %

- % 2 This project has received funding from the European Union’s Horizon 2020
\eJ Recreatlng B research and innovation programme under grant agreement No 870626

2. Vicious commodification in academia

= Commodification, bibliometrics and research assessment
" The market for scientific journals and evaluation services is oligopolistic
= Competition over cooperation leads to a distorted academic copyright
= Authors are left with little freedom or responsibility

= A wrong ecosystem that fuels:
" Digital piracy of scientific publications
= Academic plagiarism
" Degeneration of peer review
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A new vicious cycle
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3. Green routes to Open Access (OA)

" Implementation of OA
" Gold Road: publishing ab initio with open licenses on OA venues

=" Green Road: re-publication (communication to the public) in OA ofr
works previously published in non-OA venues

= Legal strategies to the Green route

= Contractual: authors negotiate with the publisher to retain the right
to re-publish and communicate to the public an OA

= Legislative: insertion in the law of a (digital) second publication right
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4. The legislative strategy for Green OA

= A response to the glitches of a contractual strategy:

= Negotiation is tough and the authors’ bargaining power
is often very limited

" The current competitive and distorted academic reward
system deters authors to opt for OA

" First enacted by Germany in 2013
" Then in the Netherlands, Austria, France, and Belgium
= But pictured by other countries
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Copyright law, § 38 (4)

Scientific contribution

Research 2 half publicly funded

Reprinted in collections periodically
published > 2/y

Despite having granted the publisher
or editor exclusive rights of use

Right to make the contribution
available to the public

Only for AAM version

1Y embargo after 1st publ.

Only non-commercial purposes

Mandatory citation of 1st publication

Copyright Act, Art. 25fa

Short work of science

Research financed entirely/partly
publicly

Right to make the work available to
the public free of charge

/

After a reasonable period

(Type of use NOT specified)

Mandatory clear indication of 1st
publication

Copyright law, § 37a

Scientific contribution by member of
staff of research institutions

Research 2 half publicly funded

Appeared in collections periodically
published > 2/y

Despite having granted publisher or
editor rights of use

Right to make the contribution publicly
accessible

Only for AAM version

1Y embargo after 1st publ.

Only non-commercial purposes

Mandatory indication 1st publication

Research Code, Art. L. 533-4

Scientific writing (écrit)

Research 2 half publicly
funded (inc. EU, and
detailed)

Published in a periodical
issued > 1/Y

With the agreement of any
co-author

Despite having granted
exclusive rights to a
publisher

Right to make it available
free of charge, in an open
format, by digital means

Only for AAM version

When the publisher makes it

available free of charge by
digital means

OR, if not, after max. 6/12 m.

embargo

Only non-commercial
purposes

Code of Economic law, Art.
X1.196

Scientific article

Research 2 half publicly funded

Periodical (issues NOT specified)

Regardless of any
transfer/license (simple or
exclusive)

Right to make the manuscript
available to the public free of
charge

[Manuscript]

6/12 m. embargo, but can be
shorter (contact) or longer (law)

(Type of use NOT specified)

Mandatory mention of first
publication
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6. The Italian (still) tentative proposal

= "Legge Gallo”

= Cf. proposal by the Italian Association for the Promotion of Open
Science (AISA)

= Approved by the Italian Camera in 2019
= Still pending before the Senato
" It proposes amendments to

" Decree-Law 91/2013, incl. provisions on OA to scientific
publications

= Copyright Act, L. 633/1941, introducing a new article 42-bis
= Daring a “moral” direction

= A r|i)erpetual, inalienable, non-transferable, and imprescriptible
right

" Not precluded by the law and recalls the very personal nature of
the right of first publication
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1. The author of a scientific work published in a periodical, which is the
result of research financed to the extent of 50 per cent or more by
public funds, shall have the right, provided that it is not for commercial
purposes, to make it available free of charge to the public on the
Internet, in institutional or disciplinary electronic archives, with open
access, after it has been made available free of charge to the public by
the publisher or in any case after no more than six months from the
first publication in the case of works in the scientific, technical and
medical subject areas, and after no more than one year in the case of
works in the humanities and social sciences. In exercising this right, the
author shall indicate the references of the first edition, specifying the
name of the publisher.

2. The author shall remain the owner of the right referred to in
paragraph 1 even if he/she has assigned exclusively the rights of
exploitation of his/her work to the publisher or editor. Contract terms
agreed in breach of the provisions of paragraph 1 shall be null and void.

.
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Link to other Italian copyright provisions

= Article 42

= A specific and indeed wider right of the author to republish a
work already published in a collection unless, and only for
articles appearing in magazines or newspapers, contrary
agreements apply

= Article 12
" The first and foremost an evident expression of the author’s

right of personality - before being a right of exclusive property

- with its flip side in the (moral) right of disclosure or right to
unpublished works (inedito)
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7. Some conclusions

" A right rooted in the Kantian “public use of reason”

" A remarkable opportunity disseminate works to the widest
audience and regain academic freedom and responsibility

= Potentially, a personal (“moral”) right of the author
= Certainly, a strong (also ethical) concern for public-funded research

" Enacted in few legal systems, it is discussed in some and strives to
become law in others

" |t would have an even greater impact if harmonised at the EU level,
as advocated by mindful stakeholders
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Thank youl!

giulia.dore@unitn.it - marta.arisi@unitn.it

See also: R. Caso, G. Dore, Academic Copyright, Open Access and
the "Moral" Second Publication Right, 2021.
https://zenodo.org/record/5764841
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