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140.(m) AGREEMENT ON SAFEGUARDS

Done at Marrakesh on 15 April 1994
Entry into force: 1 January 1995
United Nations, Treaty Series, vol. 1869, p. 153; Reg. No. 31874

Members,

Having in mind the overall objective of the Members to improve and strengthen the interna-
tional trading system based on GATT 1994;

Recognizing the need to clarify and reinforce the disciplines of GATT 1994, and specifically
those of its Article XIX (Emergency Action on Imports of Particular Products), to reestablish mul-
tilateral control over safeguards and eliminate measures that escape such control;

Recognizing the importance of structural adjustment and the need to enhance rather than limit
competition in international markets; and

Recognizing further that, for these purposes, a comprehensive agreement, applicable to all
Members and based on the basic principles of GATT 1994, is called for;

Hereby agree as follows:
Article 1. General provision

This Agreement establishes rules for the application of safeguard measures which shall be
understood to mean those measures provided for in Article XIX of GATT 1994.

Article 2. Conditions

1. A Member' may apply a safeguard measure to a product only if that Member has deter-
mined, pursuant to the provisions set out below, that such product is being imported into its ter-
ritory in such increased quantities, absolute or relative to domestic production, and under such
conditions as to cause or threaten to cause serious injury to the domestic industry that produces
like or directly competitive products.

2. Safeguard measures shall be applied to a product being imported irrespective of its source.

Article 3. Investigation

1. A Member may apply a safeguard measure only following an investigation by the competent
authorities of that Member pursuant to procedures previously established and made public in con-
sonance with Article X of GATT 1994. This investigation shall include reasonable public notice to
all interested parties and public hearings or other appropriate means in which importers, exporters
and other interested parties could present evidence and their views, including the opportunity to
respond to the presentations of other parties and to submit their views, inter alia, as to whether or
not the application of a safeguard measure would be in the public interest. The competent authorities
shall publish a report setting forth their findings and reasoned conclusions reached on all pertinent
issues of fact and law.

' A customs union may apply a safeguard measure as a single unit or on behalf of a member
State. When a customs union applies a safeguard measure as a single unit, all the requirements for the
determination of serious injury or threat thereof under this Agreement shall be based on the conditions
existing in the customs union as a whole. When a safeguard measure is applied on behalf of a member
State, all the requirements for the determination of serious injury or threat thereof shall be based on the
conditions existing in that member State and the measure shall be limited to that member State. Nothing
in this Agreement prejudges the interpretation of the relationship between Article XIX and paragraph 8
of Article XXIV of GATT 1994.
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2. Any information which is by nature confidential or which is provided on a confidential basis
shall, upon cause being shown, be treated as such by the competent authorities. Such information
shall not be disclosed without permission of the party submitting it. Parties providing confidential
information may be requested to furnish non-confidential summaries thereof or, if such parties
indicate that such information cannot be summarized, the reasons why a summary cannot be pro-
vided. However, if the competent authorities find that a request for confidentiality is not warranted
and if the party concerned is either unwilling to make the information public or to authorize its
disclosure in generalized or summary form, the authorities may disregard such information unless
it can be demonstrated to their satisfaction from appropriate sources that the information is correct.

Article 4. Determination of serious injury or threat thereof
1. For the purposes of this Agreement:

(a) “seriousinjury” shall be understood to mean a significant overall impairment in the posi-
tion of a domestic industry;

(b) “threat of serious injury” shall be understood to mean serious injury that is clearly immi-
nent, in accordance with the provisions of paragraph 2. A determination of the existence of a threat
of serious injury shall be based on facts and not merely on allegation, conjecture or remote possibil-
ity; and

(¢) in determining injury or threat thereof, a “domestic industry” shall be understood to
mean the producers as a whole of the like or directly competitive products operating within the
territory of a Member, or those whose collective output of the like or directly competitive products
constitutes a major proportion of the total domestic production of those products.

2. (a) In the investigation to determine whether increased imports have caused or are threaten-
ing to cause serious injury to a domestic industry under the terms of this Agreement, the competent
authorities shall evaluate all relevant factors of an objective and quantifiable nature having a bear-
ing on the situation of that industry, in particular, the rate and amount of the increase in imports
of the product concerned in absolute and relative terms, the share of the domestic market taken by
increased imports, changes in the level of sales, production, productivity, capacity utilization, profits
and losses, and employment.

(b) The determination referred to in subparagraph (a) shall not be made unless this inves-
tigation demonstrates, on the basis of objective evidence, the existence of the causal link between
increased imports of the product concerned and serious injury or threat thereof. When factors other
than increased imports are causing injury to the domestic industry at the same time, such injury
shall not be attributed to increased imports.

(¢) The competent authorities shall publish promptly, in accordance with the provisions of
Article 3, a detailed analysis of the case under investigation as well as a demonstration of the rel-
evance of the factors examined.

Article 5. Application of safeguard measures

1. A Member shall apply safeguard measures only to the extent necessary to prevent or remedy
serious injury and to facilitate adjustment. If a quantitative restriction is used, such a measure shall
not reduce the quantity of imports below the level of a recent period which shall be the average of
imports in the last three representative years for which statistics are available, unless clear justifica-
tion is given that a different level is necessary to prevent or remedy serious injury. Members should
choose measures most suitable for the achievement of these objectives.

2. (@) In cases in which a quota is allocated among supplying countries, the Member applying
the restrictions may seek agreement with respect to the allocation of shares in the quota with all
other Members having a substantial interest in supplying the product concerned. In cases in which
this method is not reasonably practicable, the Member concerned shall allot to Members having a
substantial interest in supplying the product shares based upon the proportions, supplied by such
Members during a previous representative period, of the total quantity or value of imports of the
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product, due account being taken of any special factors which may have affected or may be affecting
the trade in the product.

(b) A Member may depart from the provisions in subparagraph (a) provided that consulta-
tions under paragraph 3 of Article 12 are conducted under the auspices of the Committee on Safe-
guards provided for in paragraph 1 of Article 13 and that clear demonstration is provided to the
Committee that (i) imports from certain Members have increased in disproportionate percentage
in relation to the total increase of imports of the product concerned in the representative period,
(i) the reasons for the departure from the provisions in subparagraph (a) are justified, and (iii) the
conditions of such departure are equitable to all suppliers of the product concerned. The duration
of any such measure shall not be extended beyond the initial period under paragraph 1 of Article 7.
The departure referred to above shall not be permitted in the case of threat of serious injury.

Article 6. Provisional safeguard measures

In critical circumstances where delay would cause damage which it would be difficult to repair,
a Member may take a provisional safeguard measure pursuant to a preliminary determination that
there is clear evidence that increased imports have caused or are threatening to cause serious injury.
The duration of the provisional measure shall not exceed 200 days, during which period the perti-
nent requirements of Articles 2 through 7 and 12 shall be met. Such measures should take the form
of tariff increases to be promptly refunded if the subsequent investigation referred to in paragraph 2
of Article 4 does not determine that increased imports have caused or threatened to cause serious
injury to a domestic industry. The duration of any such provisional measure shall be counted as a
part of the initial period and any extension referred to in paragraphs 1, 2 and 3 of Article 7.

Article 7. Duration and review of safeguard measures

1. A Member shall apply safeguard measures only for such period of time as may be necessary
to prevent or remedy serious injury and to facilitate adjustment. The period shall not exceed four
years, unless it is extended under paragraph 2.

2. The period mentioned in paragraph 1 may be extended provided that the competent authori-
ties of the importing Member have determined, in conformity with the procedures set out in Arti-
cles 2, 3,4 and 5, that the safeguard measure continues to be necessary to prevent or remedy serious
injury and that there is evidence that the industry is adjusting, and provided that the pertinent
provisions of Articles 8 and 12 are observed.

3. The total period of application of a safeguard measure including the period of application
of any provisional measure, the period of initial application and any extension thereof, shall not
exceed eight years.

4. In order to facilitate adjustment in a situation where the expected duration of a safeguard
measure as notified under the provisions of paragraph 1 of Article 12 is over one year, the Member
applying the measure shall progressively liberalize it at regular intervals during the period of appli-
cation. If the duration of the measure exceeds three years, the Member applying such a measure
shall review the situation not later than the mid-term of the measure and, if appropriate, withdraw
it or increase the pace of liberalization. A measure extended under paragraph 2 shall not be more
restrictive than it was at the end of the initial period, and should continue to be liberalized.

5. No safeguard measure shall be applied again to the import of a product which has been sub-
ject to such a measure, taken after the date of entry into force of the WTO Agreement, for a period of
time equal to that during which such measure had been previously applied, provided that the period
of non-application is at least two years.

6. Notwithstanding the provisions of paragraph 5, a safeguard measure with a duration of
180 days or less may be applied again to the import of a product if:

(a) atleast one year has elapsed since the date of introduction of a safeguard measure on the
import of that product; and
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(b) such a safeguard measure has not been applied on the same product more than twice in
the five-year period immediately preceding the date of introduction of the measure.

Article 8. Level of concessions and other obligations

1. A Member proposing to apply a safeguard measure or seeking an extension of a safeguard
measure shall endeavour to maintain a substantially equivalent level of concessions and other obli-
gations to that existing under GATT 1994 between it and the exporting Members which would
be affected by such a measure, in accordance with the provisions of paragraph 3 of Article 12. To
achieve this objective, the Members concerned may agree on any adequate means of trade compen-
sation for the adverse effects of the measure on their trade.

2. If no agreement is reached within 30 days in the consultations under paragraph 3 of Arti-
cle 12, then the affected exporting Members shall be free, not later than 90 days after the measure
is applied, to suspend, upon the expiration of 30 days from the day on which written notice of such
suspension is received by the Council for Trade in Goods, the application of substantially equiva-
lent concessions or other obligations under GATT 1994, to the trade of the Member applying the
safeguard measure, the suspension of which the Council for Trade in Goods does not disapprove.

3. The right of suspension referred to in paragraph 2 shall not be exercised for the first three
years that a safeguard measure is in effect, provided that the safeguard measure has been taken as
a result of an absolute increase in imports and that such a measure conforms to the provisions of
this Agreement.

Article 9. Developing country Members

1. Safeguard measures shall not be applied against a product originating in a developing coun-
try Member as long as its share of imports of the product concerned in the importing Member does
not exceed 3 per cent, provided that developing country Members with less than 3 per cent import
share collectively account for not more than 9 per cent of total imports of the product concerned.?

2. A developing country Member shall have the right to extend the period of application of
a safeguard measure for a period of up to two years beyond the maximum period provided for in
paragraph 3 of Article 7. Notwithstanding the provisions of paragraph 5 of Article 7, a developing
country Member shall have the right to apply a safeguard measure again to the import of a product
which has been subject to such a measure, taken after the date of entry into force of the WTO Agree-
ment, after a period of time equal to half that during which such a measure has been previously
applied, provided that the period of non-application is at least two years.

Article 10. Pre-existing Article XIX measures

Members shall terminate all safeguard measures taken pursuant to Article XIX of GATT 1947
that were in existence on the date of entry into force of the WTO Agreement not later than eight
years after the date on which they were first applied or five years after the date of entry into force of
the WTO Agreement, whichever comes later.

Article 11. Prohibition and elimination of certain measures

1. (a) A Member shall not take or seek any emergency action on imports of particular products
as set forth in Article XIX of GATT 1994 unless such action conforms with the provisions of that
Article applied in accordance with this Agreement.

? A Member shall immediately notify an action taken under paragraph 1 of Article 9 to the Com-
mittee on Safeguards.
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(b) Furthermore, a Member shall not seek, take or maintain any voluntary export restraints,
orderly marketing arrangements or any other similar measures on the export or the import side.**
These include actions taken by a single Member as well as actions under agreements, arrangements
and understandings entered into by two or more Members. Any such measure in effect on the date
of entry into force of the WTO Agreement shall be brought into conformity with this Agreement or
phased out in accordance with paragraph 2.

(c) This Agreement does not apply to measures sought, taken or maintained by a Member
pursuant to provisions of GATT 1994 other than Article XIX, and Multilateral Trade Agreements
in Annex 1A other than this Agreement, or pursuant to protocols and agreements or arrangements
concluded within the framework of GATT 1994.

2. The phasing out of measures referred to in paragraph 1(b) shall be carried out according
to timetables to be presented to the Committee on Safeguards by the Members concerned not later
than 180 days after the date of entry into force of the WTO Agreement. These timetables shall
provide for all measures referred to in paragraph 1 to be phased out or brought into conformity
with this Agreement within a period not exceeding four years after the date of entry into force of
the WTO Agreement, subject to not more than one specific measure per importing Member’, the
duration of which shall not extend beyond 31 December 1999. Any such exception must be mutually
agreed between the Members directly concerned and notified to the Committee on Safeguards for
its review and acceptance within 90 days of the entry into force of the WTO Agreement. The Annex
to this Agreement indicates a measure which has been agreed as falling under this exception.

3. Members shall not encourage or support the adoption or maintenance by public and private
enterprises of non-governmental measures equivalent to those referred to in paragraph 1.

Article 12. Notification and consultation
1. A Member shall immediately notify the Committee on Safeguards upon:

(@) initiating an investigatory process relating to serious injury or threat thereof and the
reasons for it;

(b) making a finding of serious injury or threat thereof caused by increased imports; and
(c) taking a decision to apply or extend a safeguard measure.

2.In making the notifications referred to in paragraphs 1(b) and 1(c), the Member proposing to
apply or extend a safeguard measure shall provide the Committee on Safeguards with all pertinent
information, which shall include evidence of serious injury or threat thereof caused by increased
imports, precise description of the product involved and the proposed measure, proposed date of
introduction, expected duration and timetable for progressive liberalization. In the case of an exten-
sion of a measure, evidence that the industry concerned is adjusting shall also be provided. The
Council for Trade in Goods or the Committee on Safeguards may request such additional informa-
tion as they may consider necessary from the Member proposing to apply or extend the measure.

3. A Member proposing to apply or extend a safeguard measure shall provide adequate oppor-
tunity for prior consultations with those Members having a substantial interest as exporters of
the product concerned, with a view to, inter alia, reviewing the information provided under para-
graph 2, exchanging views on the measure and reaching an understanding on ways to achieve the
objective set out in paragraph 1 of Article 8.

* An import quota applied as a safeguard measure in conformity with the relevant provisions of
GATT 1994 and this Agreement may, by mutual agreement, be administered by the exporting Member.

* Examples of similar measures include export moderation, export-price or import-price moni-
toring systems, export or import surveillance, compulsory import cartels and discretionary export or
import licensing schemes, any of which afford protection.

* The only such exception to which the European Communities is entitled is indicated in the
Annex to this Agreement.
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4. A Member shall make a notification to the Committee on Safeguards before taking a provi-
sional safeguard measure referred to in Article 6. Consultations shall be initiated immediately after
the measure is taken.

5. The results of the consultations referred to in this Article, as well as the results of mid-term
reviews referred to in paragraph 4 of Article 7, any form of compensation referred to in paragraph 1
of Article 8, and proposed suspensions of concessions and other obligations referred to in para-
graph 2 of Article 8, shall be notified immediately to the Council for Trade in Goods by the Members
concerned.

6. Members shall notify promptly the Committee on Safeguards of their laws, regulations
and administrative procedures relating to safeguard measures as well as any modifications made
to them.

7. Members maintaining measures described in Article 10 and paragraph 1 of Article 11 which
exist on the date of entry into force of the WTO Agreement shall notify such measures to the Com-
mittee on Safeguards not later than 60 days after the date of entry into force of the WTO Agreement.

8. Any Member may notify the Committee on Safeguards of all laws, regulations, administra-
tive procedures and any measures or actions dealt with in this Agreement that have not been notified
by other Members that are required by this Agreement to make such notifications.

9. Any Member may notify the Committee on Safeguards of any non-governmental measures
referred to in paragraph 3 of Article 11.

10. All notifications to the Council for Trade in Goods referred to in this Agreement shall
normally be made through the Committee on Safeguards.

11. The provisions on notification in this Agreement shall not require any Member to disclose
confidential information the disclosure of which would impede law enforcement or otherwise be
contrary to the public interest or would prejudice the legitimate commercial interests of particular
enterprises, public or private.

Article 13. Surveillance

1. A Committee on Safeguards is hereby established, under the authority of the Council for
Trade in Goods, which shall be open to the participation of any Member indicating its wish to serve
on it. The Committee will have the following functions:

(a) tomonitor, and report annually to the Council for Trade in Goods on, the general imple-
mentation of this Agreement and make recommendations towards its improvement;

(b) tofind, upon request of an affected Member, whether or not the procedural requirements
of this Agreement have been complied with in connection with a safeguard measure, and report its
findings to the Council for Trade in Goods;

(c) to assist Members, if they so request, in their consultations under the provisions of this
Agreement;

(d) to examine measures covered by Article 10 and paragraph 1 of Article 11, monitor the
phase-out of such measures and report as appropriate to the Council for Trade in Goods;

(e) toreview, at the request of the Member taking a safeguard measure, whether proposals
to suspend concessions or other obligations are “substantially equivalent,” and report as appropriate
to the Council for Trade in Goods;

(f) toreceive and review all notifications provided for in this Agreement and report as appro-
priate to the Council for Trade in Goods; and

(g) toperform any other function connected with this Agreement that the Council for Trade
in Goods may determine.

2. To assist the Committee in carrying out its surveillance function, the Secretariat shall pre-
pare annually a factual report on the operation of this Agreement based on notifications and other
reliable information available to it.
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Article 14. Dispute settlement

The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the
Dispute Settlement Understanding shall apply to consultations and the settlement of disputes aris-
ing under this Agreement.

ANNEX
EXCEPTION REFERRED TO IN PARAGRAPH 2 OF ARTICLE 11

Members concerned | Product Termination

EC/Japan Passenger cars, off-road vehicles, light commer- | 31 December 1999
cial vehicles, light trucks (up to 5 tonnes), and
the same vehicles in wholly knocked-down form
(CKD sets).

140.(n) AGREEMENT ON TRADE FACILITATION

Done at Bali on 7 December 2013
Entry into force: 22 February 2017
Document WT/L/940 of 28 November 2014

Preamble
Members,
Having regard to the negotiations launched under the Doha Ministerial Declaration;

Recalling and reaffirming the mandate and principles contained in paragraph 27 of the Doha
Ministerial Declaration (WT/MIN(01)/DEC/1) and in Annex D of the Decision of the Doha Work
Programme adopted by the General Council on 1 August 2004 (WT/L/579), as well as in para-
graph 33 of and Annex E to the Hong Kong Ministerial Declaration (WT/MIN(05)/DEC);

Desiring to clarify and improve relevant aspects of Articles V, VIII and X of the GATT 1994
with a view to further expediting the movement, release and clearance of goods, including goods
in transit;

Recognizing the particular needs of developing and especially least-developed country Mem-
bers and desiring to enhance assistance and support for capacity building in this area;

Recognizing the need for effective cooperation among Members on trade facilitation and cus-
toms compliance issues;

Hereby agree as follows:
SECTION |

Article 1. Publication and availability of information

1. Publication

1.1 Each Member shall promptly publish the following information in a non-discriminatory
and easily accessible manner in order to enable governments, traders, and other interested parties
to become acquainted with them:

(a) procedures for importation, exportation, and transit (including port, airport, and other
entry-point procedures), and required forms and documents;
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(b) applied rates of duties and taxes of any kind imposed on or in connection with importa-
tion or exportation;

(c) fees and charges imposed by or for governmental agencies on or in connection with
importation, exportation or transit;

(d) rules for the classification or valuation of products for customs purposes;

(e) laws, regulations, and administrative rulings of general application relating to rules of
origin;

(f) import, export or transit restrictions or prohibitions;

(g) penalty provisions for breaches of import, export, or transit formalities;

(h) procedures for appeal or review;

(1) agreements or parts thereof with any country or countries relating to importation, expor-
tation, or transit; and

(j) procedures relating to the administration of tariff quotas.

1.2 Nothing in these provisions shall be construed as requiring the publication or provision of
information other than in the language of the Member except as stated in paragraph 2.2.

2. Information available through internet

2.1 Each Member shall make available, and update to the extent possible and as appropriate,
the following through the internet:

(a) adescription' of its procedures for importation, exportation, and transit, including pro-
cedures for appeal or review, that informs governments, traders, and other interested parties of the
practical steps needed for importation, exportation, and transit;

(b) the forms and documents required for importation into, exportation from, or transit
through the territory of that Member;

(c) contact information on its enquiry point(s).

2.2 Whenever practicable, the description referred to in subparagraph 2.1(a) shall also be made
available in one of the official languages of the WTO.

2.3 Members are encouraged to make available further trade-related information through the
internet, including relevant trade-related legislation and other items referred to in paragraph 1.1.

3. Enquiry points

3.1 Each Member shall, within its available resources, establish or maintain one or more
enquiry points to answer reasonable enquiries of governments, traders, and other interested parties
on matters covered by paragraph 1.1 and to provide the required forms and documents referred to
in subparagraph 1.1(a).

3.2 Members of a customs union or involved in regional integration may establish or maintain
common enquiry points at the regional level to satisfy the requirement of paragraph 3.1 for common
procedures.

3.3 Members are encouraged not to require the payment of a fee for answering enquiries and
providing required forms and documents. If any, Members shall limit the amount of their fees and
charges to the approximate cost of services rendered.

3.4 The enquiry points shall answer enquiries and provide the forms and documents within a
reasonable time period set by each Member, which may vary depending on the nature or complexity
of the request.

! Each Member has the discretion to state on its website the legal limitations of this description.
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4. Notification

Each Member shall notify the Committee on Trade Facilitation established under para-
graph 1.1 of Article 23 (referred to in this Agreement as the “Committee”) of:

(a) the official place(s) where the items in subparagraphs 1.1(a) to (j) have been published;
(b) the Uniform Resource Locators of website(s) referred to in paragraph 2.1; and

(c) the contact information of the enquiry points referred to in paragraph 3.1.

Article 2. Opportunity to comment, information before
entry into force, and consultations

1. Opportunity to comment and information before entry into force

1.1 Each Member shall, to the extent practicable and in a manner consistent with its domestic
law and legal system, provide opportunities and an appropriate time period to traders and other
interested parties to comment on the proposed introduction or amendment of laws and regulations
of general application related to the movement, release, and clearance of goods, including goods in
transit.

1.2 Each Member shall, to the extent practicable and in a manner consistent with its domes-
tic law and legal system, ensure that new or amended laws and regulations of general application
related to the movement, release, and clearance of goods, including goods in transit, are published
or information on them made otherwise publicly available, as early as possible before their entry
into force, in order to enable traders and other interested parties to become acquainted with them.

1.3 Changes to duty rates or tariff rates, measures that have a relieving effect, measures the
effectiveness of which would be undermined as a result of compliance with paragraphs 1.1 or 1.2,
measures applied in urgent circumstances, or minor changes to domestic law and legal system are
each excluded from paragraphs 1.1 and 1.2.

2. Consultations

Each Member shall, as appropriate, provide for regular consultations between its border agen-
cies and traders or other stakeholders located within its territory.

Article 3. Advance rulings

1. Each Member shall issue an advance ruling in a reasonable, time-bound manner to the
applicant that has submitted a written request containing all necessary information. If a Member
declines to issue an advance ruling, it shall promptly notify the applicant in writing, setting out the
relevant facts and the basis for its decision.

2. A Member may decline to issue an advance ruling to the applicant where the question raised
in the application:

(a) isalready pending in the applicant’s case before any governmental agency, appellate tri-
bunal, or court; or

(b) has already been decided by any appellate tribunal or court.

3. The advance ruling shall be valid for a reasonable period of time after its issuance unless the
law, facts, or circumstances supporting that ruling have changed.

4. Where the Member revokes, modifies, or invalidates the advance ruling, it shall provide
written notice to the applicant setting out the relevant facts and the basis for its decision. Where a
Member revokes, modifies, or invalidates advance rulings with retroactive effect, it may only do so
where the ruling was based on incomplete, incorrect, false, or misleading information.

5. An advance ruling issued by a Member shall be binding on that Member in respect of the
applicant that sought it. The Member may provide that the advance ruling is binding on the applicant.

6. Each Member shall publish, at a minimum:
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(a) therequirements for the application for an advance ruling, including the information to
be provided and the format;

(b) the time period by which it will issue an advance ruling; and
(¢) thelength of time for which the advance ruling is valid.

7. Each Member shall provide, upon written request of an applicant, a review of the advance
ruling or the decision to revoke, modify, or invalidate the advance ruling.2

8. Each Member shall endeavour to make publicly available any information on advance rul-
ings which it considers to be of significant interest to other interested parties, taking into account
the need to protect commercially confidential information.

9. Definitions and scope:

(@) An advance ruling is a written decision provided by a Member to the applicant prior to
the importation of a good covered by the application that sets forth the treatment that the Member
shall provide to the good at the time of importation with regard to:

(i) the good’s tariff classification; and
(ii) the origin of the good.?

(b) Inaddition to the advance rulings defined in subparagraph (a), Members are encouraged
to provide advance rulings on:

(i) the appropriate method or criteria, and the application thereof, to be used for
determining the customs value under a particular set of facts;

(ii)  the applicability of the Member’s requirements for relief or exemption from cus-
toms duties;

(iii)  the application of the Member’s requirements for quotas, including tariff quotas;
and

(iv) any additional matters for which a Member considers it appropriate to issue an
advance ruling.

() An applicant is an exporter, importer or any person with a justifiable cause or a repre-
sentative thereof.

(d) A Member may require that the applicant have legal representation or registration in its
territory. To the extent possible, such requirements shall not restrict the categories of persons eli-
gible to apply for advance rulings, with particular consideration for the specific needs of small and
medium-sized enterprises. These requirements shall be clear and transparent and not constitute a
means of arbitrary or unjustifiable discrimination.

> Under this paragraph: (a) a review may, either before or after the ruling has been acted upon, be
provided by the official, office, or authority that issued the ruling, a higher or independent administra-
tive authority, or a judicial authority; and (b) a Member is not required to provide the applicant with
recourse to paragraph 1 of Article 4.

* It is understood that an advance ruling on the origin of a good may be an assessment of origin
for the purposes of the Agreement on Rules of Origin where the ruling meets the requirements of this
Agreement and the Agreement on Rules of Origin. Likewise, an assessment of origin under the Agree-
ment on Rules of Origin may be an advance ruling on the origin of a good for the purposes of this
Agreement where the ruling meets the requirements of both agreements. Members are not required to
establish separate arrangements under this provision in addition to those established pursuant to the
Agreement on Rules of Origin in relation to the assessment of origin provided that the requirements of
this Article are fulfilled.
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Article 4. Procedures for appeal or review

1. Each Member shall provide that any person to whom customs issues an administrative deci-
sion4 has the right, within its territory, to:

(@) anadministrative appeal to or review by an administrative authority higher than or inde-
pendent of the official or office that issued the decision; and/or

(b) ajudicial appeal or review of the decision.

2. The legislation of a Member may require that an administrative appeal or review be initiated
prior to a judicial appeal or review.

3. Each Member shall ensure that its procedures for appeal or review are carried out in a non-
discriminatory manner.

4. Each Member shall ensure that, in a case where the decision on appeal or review under
subparagraph 1(a) is not given either:

(a) within set periods as specified in its laws or regulations; or
(b) without undue delay

the petitioner has the right to either further appeal to or further review by the administrative
authority or the judicial authority or any other recourse to the judicial authority.®

5. Each Member shall ensure that the person referred to in paragraph 1 is provided with the
reasons for the administrative decision so as to enable such a person to have recourse to procedures
for appeal or review where necessary.

6. Each Member is encouraged to make the provisions of this Article applicable to an admin-
istrative decision issued by a relevant border agency other than customs.

Article 5. Other measures to enhance impartiality, non-discrimination and transparency

1. Notifications for enhanced controls or inspections

Where a Member adopts or maintains a system of issuing notifications or guidance to its con-
cerned authorities for enhancing the level of controls or inspections at the border in respect of foods,
beverages, or feedstuffs covered under the notification or guidance for protecting human, animal,
or plant life or health within its territory, the following disciplines shall apply to the manner of their
issuance, termination, or suspension:

(a) the Member may, as appropriate, issue the notification or guidance based on risk;

(b) the Member may issue the notification or guidance so that it applies uniformly only to
those points of entry where the sanitary and phytosanitary conditions on which the notification or
guidance are based apply;

(c) the Member shall promptly terminate or suspend the notification or guidance when cir-
cumstances giving rise to it no longer exist, or if changed circumstances can be addressed in a less
trade-restrictive manner; and

* An administrative decision in this Article means a decision with a legal effect that affects the
rights and obligations of a specific person in an individual case. It shall be understood that an admin-
istrative decision in this Article covers an administrative action within the meaning of Article X of the
GATT 1994 or failure to take an administrative action or decision as provided for in a Member’s domes-
tic law and legal system. For addressing such failure, Members may maintain an alternative administra-
tive mechanism or judicial recourse to direct the customs authority to promptly issue an administrative
decision in place of the right to appeal or review under subparagraph 1(a).

* Nothing in this paragraph shall prevent a Member from recognizing administrative silence on
appeal or review as a decision in favor of the petitioner in accordance with its laws and regulations.



Trade facilitation 349

(d) when the Member decides to terminate or suspend the notification or guidance, it shall,
as appropriate, promptly publish the announcement of its termination or suspension in a non-dis-
criminatory and easily accessible manner, or inform the exporting Member or the importer.

2. Detention

A Member shall promptly inform the carrier or importer in case of detention of goods declared
for importation, for inspection by customs or any other competent authority.

3. Test procedures

3.1 A Member may, upon request, grant an opportunity for a second test in case the first test
result of a sample taken upon arrival of goods declared for importation shows an adverse finding.

3.2 A Member shall either publish, in a non-discriminatory and easily accessible manner, the
name and address of any laboratory where the test can be carried out or provide this information to
the importer when it is granted the opportunity provided under paragraph 3.1.

3.3 A Member shall consider the result of the second test, if any, conducted under para-
graph 3.1, for the release and clearance of goods and, if appropriate, may accept the results of such
test.

Article 6. Disciplines on fees and charges imposed on or in connection with
importation and exportation and penalties

1. General disciplines on fees and charges imposed on or in connection with importation and
exportation

1.1 The provisions of paragraph 1 shall apply to all fees and charges other than import and
export duties and other than taxes within the purview of Article IIT of GATT 1994 imposed by
Members on or in connection with the importation or exportation of goods.

1.2 Information on fees and charges shall be published in accordance with Article 1. This infor-
mation shall include the fees and charges that will be applied, the reason for such fees and charges,
the responsible authority and when and how payment is to be made.

1.3 An adequate time period shall be accorded between the publication of new or amended fees
and charges and their entry into force, except in urgent circumstances. Such fees and charges shall
not be applied until information on them has been published.

1.4 Each Member shall periodically review its fees and charges with a view to reducing their
number and diversity, where practicable.

2. Specific disciplines on fees and charges for customs processing imposed on or in connec-
tion with importation and exportation fees and charges for customs processing:

(i) shall be limited in amount to the approximate cost of the services rendered on or
in connection with the specific import or export operation in question; and

(ii) are not required to be linked to a specific import or export operation provided
they are levied for services that are closely connected to the customs processing of
goods.

3. Penalty disciplines

3.1 For the purpose of paragraph 3, the term “penalties” shall mean those imposed by a Mem-
ber’s customs administration for a breach of the Member’s customs laws, regulations, or procedural
requirements.

3.2 Each Member shall ensure that penalties for a breach of a customs law, regulation, or pro-
cedural requirement are imposed only on the person(s) responsible for the breach under its laws.

3.3 The penalty imposed shall depend on the facts and circumstances of the case and shall be
commensurate with the degree and severity of the breach.
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3.4 Each Member shall ensure that it maintains measures to avoid:
(a) conflicts of interest in the assessment and collection of penalties and duties; and

(b) creating an incentive for the assessment or collection of a penalty that is inconsistent with
paragraph 3.3.

3.5 Each Member shall ensure that when a penalty is imposed for a breach of customs laws,
regulations, or procedural requirements, an explanation in writing is provided to the person(s) upon
whom the penalty is imposed specifying the nature of the breach and the applicable law, regulation
or procedure under which the amount or range of penalty for the breach has been prescribed.

3.6 When a person voluntarily discloses to a Member’s customs administration the circum-
stances of a breach of a customs law, regulation, or procedural requirement prior to the discovery
of the breach by the customs administration, the Member is encouraged to, where appropriate,
consider this fact as a potential mitigating factor when establishing a penalty for that person.

3.7 The provisions of this paragraph shall apply to the penalties on traffic in transit referred
to in paragraph 3.1.

Article 7. Release and clearance of goods

1. Pre-arrival processing

1.1 Each Member shall adopt or maintain procedures allowing for the submission of import
documentation and other required information, including manifests, in order to begin processing
prior to the arrival of goods with a view to expediting the release of goods upon arrival.

1.2 Each Member shall, as appropriate, provide for advance lodging of documents in electronic
format for pre-arrival processing of such documents.

2. Electronic payment

Each Member shall, to the extent practicable, adopt or maintain procedures allowing the
option of electronic payment for duties, taxes, fees, and charges collected by customs incurred upon
importation and exportation.

3. Separation of release from final determination of customs duties, taxes, fees and charges

3.1 Each Member shall adopt or maintain procedures allowing the release of goods prior to the
final determination of customs duties, taxes, fees, and charges, if such a determination is not done
prior to, or upon arrival, or as rapidly as possible after arrival and provided that all other regulatory
requirements have been met.

3.2 As a condition for such release, a Member may require:

(a) payment of customs duties, taxes, fees, and charges determined prior to or upon arrival
of goods and a guarantee for any amount not yet determined in the form of a surety, a deposit, or
another appropriate instrument provided for in its laws and regulations; or

(b) aguarantee in the form of a surety, a deposit, or another appropriate instrument provided
for in its laws and regulations.

3.3 Such guarantee shall not be greater than the amount the Member requires to ensure pay-
ment of customs duties, taxes, fees, and charges ultimately due for the goods covered by the guar-
antee.

3.4 In cases where an offence requiring imposition of monetary penalties or fines has been
detected, a guarantee may be required for the penalties and fines that may be imposed.

3.5 The guarantee as set out in paragraphs 3.2 and 3.4 shall be discharged when it is no longer
required.

3.6 Nothing in these provisions shall affect the right of a Member to examine, detain, seize
or confiscate or deal with the goods in any manner not otherwise inconsistent with the Member’s
WTO rights and obligations.
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4. Risk management

4.1 Each Member shall, to the extent possible, adopt or maintain a risk management system
for customs control.

4.2 Each Member shall design and apply risk management in a manner as to avoid arbitrary or
unjustifiable discrimination, or a disguised restriction on international trade.

4.3 Each Member shall concentrate customs control and, to the extent possible other relevant
border controls, on high-risk consignments and expedite the release of low-risk consignments. A
Member also may select, on a random basis, consignments for such controls as part of its risk man-
agement.

4.4 Each Member shall base risk management on an assessment of risk through appropriate
selectivity criteria. Such selectivity criteria may include, inter alia, the Harmonized System code,
nature and description of the goods, country of origin, country from which the goods were shipped,
value of the goods, compliance record of traders, and type of means of transport.

5. Post-clearance audit

5.1 With a view to expediting the release of goods, each Member shall adopt or maintain post-
clearance audit to ensure compliance with customs and other related laws and regulations.

5.2 Each Member shall select a person or a consignment for post-clearance audit in a risk-
based manner, which may include appropriate selectivity criteria. Each Member shall conduct post-
clearance audits in a transparent manner. Where the person is involved in the audit process and
conclusive results have been achieved the Member shall, without delay, notify the person whose
record is audited of the results, the person’s rights and obligations, and the reasons for the results.

5.3 The information obtained in post-clearance audit may be used in further administrative
or judicial proceedings.

5.4 Members shall, wherever practicable, use the result of post-clearance audit in applying risk
management.

6. Establishment and publication of average release times

6.1 Members are encouraged to measure and publish their average release time of goods peri-
odically and in a consistent manner, using tools such as, inter alia, the Time Release Study of the
World Customs Organization (referred to in this Agreement as the “WCO”).®

6.2 Members are encouraged to share with the Committee their experiences in measuring
average release times, including methodologies used, bottlenecks identified, and any resulting
effects on efficiency.

7. Trade facilitation measures for authorized operators

7.1 Each Member shall provide additional trade facilitation measures related to import, export,
or transit formalities and procedures, pursuant to paragraph 7.3, to operators who meet specified
criteria, hereinafter called authorized operators. Alternatively, a Member may offer such trade facili-
tation measures through customs procedures generally available to all operators and is not required
to establish a separate scheme.

7.2 The specified criteria to qualify as an authorized operator shall be related to compliance,
or the risk of non-compliance, with requirements specified in a Member’s laws, regulations or pro-
cedures.

(a) Such criteria, which shall be published, may include:

(i) anappropriate record of compliance with customs and other related laws and regu-
lations;

¢ Each Member may determine the scope and methodology of such average release time measure-
ment in accordance with its needs and capacity.
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(ii) asystem of managing records to allow for necessary internal controls;
(iii) financial solvency, including, where appropriate, provision of a sufficient security
or guarantee; and
(iv)  supply chain security.
(b) Such criteria shall not:
(i) be designed or applied so as to afford or create arbitrary or unjustifiable discrimi-
nation between operators where the same conditions prevail; and
(i)  to the extent possible, restrict the participation of small and medium-sized enter-
prises.
7.3 The trade facilitation measures provided pursuant to paragraph 7.1 shall include at least
three of the following measures:”
(a) low documentary and data requirements, as appropriate;
(b) low rate of physical inspections and examinations, as appropriate;
(c) rapid release time, as appropriate;
(d) deferred payment of duties, taxes, fees, and charges;
(e) use of comprehensive guarantees or reduced guarantees;
(f) asingle customs declaration for all imports or exports in a given period; and
(g) clearance of goods at the premises of the authorized operator or another place authorized
by customs.

7.4 Members are encouraged to develop authorized operator schemes on the basis of interna-
tional standards, where such standards exist, except when such standards would be an inappropriate
or ineffective means for the fulfilment of the legitimate objectives pursued.

7.5 In order to enhance the trade facilitation measures provided to operators, Members shall
afford to other Members the possibility of negotiating mutual recognition of authorized operator
schemes.

7.6 Members shall exchange relevant information within the Committee about authorized
operator schemes in force.

8. Expedited shipments

8.1 Each Member shall adopt or maintain procedures allowing for the expedited release of at
least those goods entered through air cargo facilities to persons who apply for such treatment, while
maintaining customs control.8 If a Member employs criteria® limiting who may apply, the Member
may, in published criteria, require that the applicant shall, as conditions for qualifying for the appli-
cation of the treatment described in paragraph 8.2 to its expedited shipments:

(a) provide adequate infrastructure and payment of customs expenses related to processing
of expedited shipments in cases where the applicant fulfils the Member’s requirements for such
processing to be performed at a dedicated facility;

(b) submit in advance of the arrival of an expedited shipment the information necessary for
the release;

(c) beassessed fees limited in amount to the approximate cost of services rendered in provid-
ing the treatment described in paragraph 8.2;

7 A measure listed in subparagraphs 7.3 (a) to (g) will be deemed to be provided to authorized
operators if it is generally available to all operators.

8 In cases where a Member has an existing procedure that provides the treatment in paragraph 8.2,
this provision does not require that Member to introduce separate expedited release procedures.

° Such application criteria, if any, shall be in addition to the Member’s requirements for operating
with respect to all goods or shipments entered through air cargo facilities.
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(d) maintain a high degree of control over expedited shipments through the use of internal
security, logistics, and tracking technology from pick-up to delivery;

(e) provide expedited shipment from pick-up to delivery;

(f) assume liability for payment of all customs duties, taxes, fees, and charges to the customs
authority for the goods;

(g) have a good record of compliance with customs and other related laws and regulations;

(h)  comply with other conditions directly related to the effective enforcement of the Mem-
ber’s laws, regulations, and procedural requirements, that specifically relate to providing the treat-
ment described in paragraph 8.2.

8.2 Subject to paragraphs 8.1 and 8.3, Members shall:

(@) minimize the documentation required for the release of expedited shipments in accord-
ance with paragraph 1 of Article 10 and, to the extent possible, provide for release based on a single
submission of information on certain shipments;

(b) provide for expedited shipments to be released under normal circumstances as rapidly as
possible after arrival, provided the information required for release has been submitted;

(c) endeavour to apply the treatment in subparagraphs (a) and (b) to shipments of any weight
or value recognizing that a Member is permitted to require additional entry procedures, including
declarations and supporting documentation and payment of duties and taxes, and to limit such
treatment based on the type of good, provided the treatment is not limited to low value goods such
as documents; and

(d) provide, to the extent possible, for a de minimis shipment value or dutiable amount for
which customs duties and taxes will not be collected, aside from certain prescribed goods. Internal
taxes, such as value added taxes and excise taxes, applied to imports consistently with Article III of
the GATT 1994 are not subject to this provision.

8.3 Nothing in paragraphs 8.1 and 8.2 shall affect the right of a Member to examine, detain,
seize, confiscate or refuse entry of goods, or to carry out post-clearance audits, including in con-
nection with the use of risk management systems. Further, nothing in paragraphs 8.1 and 8.2 shall
prevent a Member from requiring, as a condition for release, the submission of additional informa-
tion and the fulfilment of non-automatic licensing requirements.

9. Perishable goods'®

9.1 With a view to preventing avoidable loss or deterioration of perishable goods, and provided
that all regulatory requirements have been met, each Member shall provide for the release of perish-
able goods:

(@) under normal circumstances within the shortest possible time; and

(b) inexceptional circumstances where it would be appropriate to do so, outside the business
hours of customs and other relevant authorities.

9.2 Each Member shall give appropriate priority to perishable goods when scheduling any
examinations that may be required.

9.3 Each Member shall either arrange or allow an importer to arrange for the proper storage of
perishable goods pending their release. The Member may require that any storage facilities arranged
by the importer have been approved or designated by its relevant authorities. The movement of the
goods to those storage facilities, including authorizations for the operator moving the goods, may
be subject to the approval, where required, of the relevant authorities. The Member shall, where
practicable and consistent with domestic legislation, upon the request of the importer, provide for
any procedures necessary for release to take place at those storage facilities.

' For the purposes of this provision, perishable goods are goods that rapidly decay due to their
natural characteristics, in particular in the absence of appropriate storage conditions.
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9.4 In cases of significant delay in the release of perishable goods, and upon written request,
the importing Member shall, to the extent practicable, provide a communication on the reasons for
the delay.

Article 8. Border agency cooperation

1. Each Member shall ensure that its authorities and agencies responsible for border controls
and procedures dealing with the importation, exportation, and transit of goods cooperate with one
another and coordinate their activities in order to facilitate trade.

2. Each Member shall, to the extent possible and practicable, cooperate on mutually agreed
terms with other Members with whom it shares a common border with a view to coordinating
procedures at border crossings to facilitate cross-border trade. Such cooperation and coordination
may include:

(a) alignment of working days and hours;

(b) alignment of procedures and formalities;

() development and sharing of common facilities;
(d) joint controls;

(e) establishment of one stop border post control.

Article 9. Movement of goods intended for import under customs control

Each Member shall, to the extent practicable, and provided all regulatory requirements are
met, allow goods intended for import to be moved within its territory under customs control from
a customs office of entry to another customs office in its territory from where the goods would be
released or cleared.

Article 10. Formalities connected with importation, exportation and transit

1. Formalities and documentation requirements

1.1 With a view to minimizing the incidence and complexity of import, export, and transit
formalities and to decreasing and simplifying import, export, and transit documentation require-
ments and taking into account the legitimate policy objectives and other factors such as changed
circumstances, relevant new information, business practices, availability of techniques and tech-
nology, international best practices, and inputs from interested parties, each Member shall review
such formalities and documentation requirements and, based on the results of the review, ensure,
as appropriate, that such formalities and documentation requirements are:

(a) adopted and/or applied with a view to a rapid release and clearance of goods, particularly
perishable goods;

(b) adopted and/or applied in a manner that aims at reducing the time and cost of compli-
ance for traders and operators;

(c) the least trade restrictive measure chosen where two or more alternative measures are
reasonably available for fulfilling the policy objective or objectives in question; and

(d) notmaintained, including parts thereof, if no longer required.

1.2 The Committee shall develop procedures for the sharing by Members of relevant informa-
tion and best practices, as appropriate.
2. Acceptance of copies

2.1 Each Member shall, where appropriate, endeavour to accept paper or electronic copies of
supporting documents required for import, export, or transit formalities.

2.2 Where a government agency of a Member already holds the original of such a document,
any other agency of that Member shall accept a paper or electronic copy, where applicable, from the
agency holding the original in lieu of the original document.
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2.3 A Member shall not require an original or copy of export declarations submitted to the
customs authorities of the exporting Member as a requirement for importation."

3. Use of international standards

3.1 Members are encouraged to use relevant international standards or parts thereof as a basis
for their import, export, or transit formalities and procedures, except as otherwise provided for in
this Agreement.

3.2 Members are encouraged to take part, within the limits of their resources, in the preparation
and periodic review of relevant international standards by appropriate international organizations.

3.3 The Committee shall develop procedures for the sharing by Members of relevant informa-
tion, and best practices, on the implementation of international standards, as appropriate.

The Committee may also invite relevant international organizations to discuss their work on
international standards. As appropriate, the Committee may identify specific standards that are of
particular value to Members.

4. Single window

4.1 Members shall endeavour to establish or maintain a single window, enabling traders to
submit documentation and/or data requirements for importation, exportation, or transit of goods
through a single entry point to the participating authorities or agencies. After the examination by
the participating authorities or agencies of the documentation and/or data, the results shall be noti-
fied to the applicants through the single window in a timely manner.

4.2 In cases where documentation and/or data requirements have already been received
through the single window, the same documentation and/or data requirements shall not be request-
ed by participating authorities or agencies except in urgent circumstances and other limited excep-
tions which are made public.

4.3 Members shall notify the Committee of the details of operation of the single window.

4.4 Members shall, to the extent possible and practicable, use information technology to sup-
port the single window.

5. Preshipment inspection

5.1 Members shall not require the use of preshipment inspections in relation to tariff classifica-
tion and customs valuation.

5.2 Without prejudice to the rights of Members to use other types of preshipment inspection
not covered by paragraph 5.1, Members are encouraged not to introduce or apply new requirements
regarding their use."”

6. Use of customs brokers

6.1 Without prejudice to the important policy concerns of some Members that currently main-
tain a special role for customs brokers, from the entry into force of this Agreement Members shall
not introduce the mandatory use of customs brokers.

6.2 Each Member shall notify the Committee and publish its measures on the use of customs
brokers. Any subsequent modifications thereof shall be notified and published promptly.

6.3 With regard to the licensing of customs brokers, Members shall apply rules that are trans-
parent and objective.

" Nothing in this paragraph precludes a Member from requiring documents such as certificates,
permits or licenses as a requirement for the importation of controlled or regulated goods.

12 This paragraph refers to preshipment inspections covered by the Agreement on Preshipment
Inspection, and does not preclude preshipment inspections for sanitary and phytosanitary purposes.
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7. Common border procedures and uniform documentation requirements

7.1 Each Member shall, subject to paragraph 7.2, apply common customs procedures and uni-
form documentation requirements for release and clearance of goods throughout its territory.

7.2 Nothing in this Article shall prevent a Member from:

(a) differentiating its procedures and documentation requirements based on the nature and
type of goods, or their means of transport;

(b) differentiating its procedures and documentation requirements for goods based on risk
management;

(c) differentiating its procedures and documentation requirements to provide total or partial
exemption from import duties or taxes;

(d) applying electronic filing or processing; or

(e) differentiating its procedures and documentation requirements in a manner consistent
with the Agreement on the Application of Sanitary and Phytosanitary Measures.

8. Rejected goods

8.1 Where goods presented for import are rejected by the competent authority of a Member
on account of their failure to meet prescribed sanitary or phytosanitary regulations or technical
regulations, the Member shall, subject to and consistent with its laws and regulations, allow the
importer to re-consign or to return the rejected goods to the exporter or another person designated
by the exporter.

8.2 When such an option under paragraph 8.1 is given and the importer fails to exercise it
within a reasonable period of time, the competent authority may take a different course of action to
deal with such non-compliant goods.

9. Temporary admission of goods and inward and outward processing
9.1 Temporary admission of goods

Each Member shall allow, as provided for in its laws and regulations, goods to be brought into
its customs territory conditionally relieved, totally or partially, from payment of import duties and
taxes if such goods are brought into its customs territory for a specific purpose, are intended for
re-exportation within a specific period, and have not undergone any change except normal depre-
ciation and wastage due to the use made of them.

9.2 Inward and outward processing

(@) Each Member shall allow, as provided for in its laws and regulations, inward and outward
processing of goods. Goods allowed for outward processing may be reimported with total or partial
exemption from import duties and taxes in accordance with the Member’s laws and regulations.

(b) For the purposes of this Article, the term “inward processing” means the customs pro-
cedure under which certain goods can be brought into a Member’s customs territory conditionally
relieved, totally or partially, from payment of import duties and taxes, or eligible for duty drawback,
on the basis that such goods are intended for manufacturing, processing, or repair and subsequent
exportation.

(c) For the purposes of this Article, the term “outward processing” means the customs pro-
cedure under which goods which are in free circulation in a Member’s customs territory may be
temporarily exported for manufacturing, processing, or repair abroad and then re-imported.

Article 11. Freedom of transit

1. Any regulations or formalities in connection with traffic in transit imposed by a Member
shall not be:
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(a) maintained if the circumstances or objectives giving rise to their adoption no longer exist
or if the changed circumstances or objectives can be addressed in a reasonably available less trade-
restrictive manner;

(b) applied in a manner that would constitute a disguised restriction on traffic in transit.

2. Traffic in transit shall not be conditioned upon collection of any fees or charges imposed in
respect of transit, except the charges for transportation or those commensurate with administrative
expenses entailed by transit or with the cost of services rendered.

3. Members shall not seek, take, or maintain any voluntary restraints or any other similar
measures on traffic in transit. This is without prejudice to existing and future national regulations,
bilateral or multilateral arrangements related to regulating transport, consistent with WTO rules.

4. Each Member shall accord to products which will be in transit through the territory of any
other Member treatment no less favourable than that which would be accorded to such products if
they were being transported from their place of origin to their destination without going through
the territory of such other Member.

5. Members are encouraged to make available, where practicable, physically separate infra-
structure (such as lanes, berths and similar) for traffic in transit.

6. Formalities, documentation requirements, and customs controls in connection with traffic
in transit shall not be more burdensome than necessary to:

(a) identify the goods; and
(b) ensure fulfilment of transit requirements.

7. Once goods have been put under a transit procedure and have been authorized to proceed
from the point of origination in a Member’s territory, they will not be subject to any customs charges
nor unnecessary delays or restrictions until they conclude their transit at the point of destination
within the Member’s territory.

8. Members shall not apply technical regulations and conformity assessment procedures with-
in the meaning of the Agreement on Technical Barriers to Trade to goods in transit.

9. Members shall allow and provide for advance filing and processing of transit documentation
and data prior to the arrival of goods.

10. Once traffic in transit has reached the customs office where it exits the territory of a Mem-
ber, that office shall promptly terminate the transit operation if transit requirements have been met.

11. Where a Member requires a guarantee in the form of a surety, deposit or other appropriate
monetary or non-monetary" instrument for traffic in transit, such guarantee shall be limited to
ensuring that requirements arising from such traffic in transit are fulfilled.

12. Once the Member has determined that its transit requirements have been satisfied, the
guarantee shall be discharged without delay.

13. Each Member shall, in a manner consistent with its laws and regulations, allow compre-
hensive guarantees which include multiple transactions for same operators or renewal of guarantees
without discharge for subsequent consignments.

14. Each Member shall make publicly available the relevant information it uses to set the guar-
antee, including single transaction and, where applicable, multiple transaction guarantee.

15. Each Member may require the use of customs convoys or customs escorts for traffic in
transit only in circumstances presenting high risks or when compliance with customs laws and
regulations cannot be ensured through the use of guarantees. General rules applicable to customs
convoys or customs escorts shall be published in accordance with Article 1.

* Nothing in this provision shall preclude a Member from maintaining existing procedures
whereby the means of transport can be used as a guarantee for traffic in transit.
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16. Members shall endeavour to cooperate and coordinate with one another with a view to
enhancing freedom of transit. Such cooperation and coordination may include, but is not limited
to, an understanding on:

(a) charges;
(b) formalities and legal requirements; and
(c) the practical operation of transit regimes.

17. Each Member shall endeavour to appoint a national transit coordinator to which all enquir-
ies and proposals by other Members relating to the good functioning of transit operations can be
addressed.

Article 12. Customs cooperation

1. Measures promoting compliance and cooperation

1.1 Members agree on the importance of ensuring that traders are aware of their compliance
obligations, encouraging voluntary compliance to allow importers to self-correct without penalty
in appropriate circumstances, and applying compliance measures to initiate stronger measures for
non-compliant traders."

1.2 Members are encouraged to share information on best practices in managing customs
compliance, including through the Committee. Members are encouraged to cooperate in technical
guidance or assistance and support for capacity building for the purposes of administering compli-
ance measures and enhancing their effectiveness.

2. Exchange of information

2.1 Upon request and subject to the provisions of this Article, Members shall exchange the
information set out in subparagraphs 6.1(b) and/or (c) for the purpose of verifying an import or
export declaration in identified cases where there are reasonable grounds to doubt the truth or
accuracy of the declaration.

2.2 Each Member shall notify the Committee of the details of its contact point for the exchange
of this information.

3. Verification

A Member shall make a request for information only after it has conducted appropriate verifi-
cation procedures of an import or export declaration and after it has inspected the available relevant
documentation.

4. Request

4.1 The requesting Member shall provide the requested Member with a written request,
through paper or electronic means in a mutually agreed official language of the WTO or other
mutually agreed language, including:

(a) the matter at issue including, where appropriate and available, the number identifying
the export declaration corresponding to the import declaration in question;

(b) the purpose for which the requesting Member is seeking the information or documents,
along with the names and contact details of the persons to whom the request relates, if known;

(c)  where required by the requested Member, confirmation® of the verification where appro-
priate;

(d) the specific information or documents requested;

' Such activity has the overall objective of lowering the frequency of non-compliance, and conse-
quently reducing the need for exchange of information in pursuit of enforcement.

!> This may include pertinent information on the verification conducted under paragraph 3. Such
information shall be subject to the level of protection and confidentiality specified by the Member con-
ducting the verification.
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(e) the identity of the originating office making the request;

(f) reference to provisions of the requesting Member’s domestic law and legal system that
govern the collection, protection, use, disclosure, retention, and disposal of confidential information
and personal data.

4.2 If the requesting Member is not in a position to comply with any of the subparagraphs of
paragraph 4.1, it shall specify this in the request.

5. Protection and confidentiality
5.1 The requesting Member shall, subject to paragraph 5.2:

(a) hold all information or documents provided by the requested Member strictly in confi-
dence and grant at least the same level of such protection and confidentiality as that provided under
the domestic law and legal system of the requested Member as described by it under subparagraphs
6.1(b) or (c);

(b) provide information or documents only to the customs authorities dealing with the mat-
ter at issue and use the information or documents solely for the purpose stated in the request unless
the requested Member agrees otherwise in writing;

() notdisclose the information or documents without the specific written permission of the
requested Member;

(d) not use any unverified information or documents from the requested Member as the
deciding factor towards alleviating the doubt in any given circumstance;

(e) respectany case-specific conditions set out by the requested Member regarding retention
and disposal of confidential information or documents and personal data; and

(f) upon request, inform the requested Member of any decisions and actions taken on the
matter as a result of the information or documents provided.

5.2 A requesting Member may be unable under its domestic law and legal system to comply
with any of the subparagraphs of paragraph 5.1. If so, the requesting Member shall specify this in
the request.

5.3 The requested Member shall treat any request and verification information received under
paragraph 4 with at least the same level of protection and confidentiality accorded by the requested
Member to its own similar information.

6. Provision of information
6.1 Subject to the provisions of this Article, the requested Member shall promptly:
(a) respond in writing, through paper or electronic means;

(b) provide the specific information as set out in the import or export declaration, or the
declaration, to the extent it is available, along with a description of the level of protection and con-
fidentiality required of the requesting Member;

(c) if requested, provide the specific information as set out in the following documents, or
the documents, submitted in support of the import or export declaration, to the extent it is avail-
able: commercial invoice, packing list, certificate of origin and bill of lading, in the form in which
these were filed, whether paper or electronic, along with a description of the level of protection and
confidentiality required of the requesting Member;

(d) confirm that the documents provided are true copies;

(e) provide the information or otherwise respond to the request, to the extent possible, with-
in 90 days from the date of the request.

6.2 The requested Member may require, under its domestic law and legal system, an assurance
prior to the provision of information that the specific information will not be used as evidence in
criminal investigations, judicial proceedings, or in non-customs proceedings without the specific
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written permission of the requested Member. If the requesting Member is not in a position to com-
ply with this requirement, it should specify this to the requested Member.
7. Postponement or refusal of a request

7.1 A requested Member may postpone or refuse part or all of a request to provide information,
and shall inform the requesting Member of the reasons for doing so, where:

(a) it would be contrary to the public interest as reflected in the domestic law and legal sys-
tem of the requested Member;

(b) its domestic law and legal system prevents the release of the information. In such a case
it shall provide the requesting Member with a copy of the relevant, specific reference;

(c) the provision of the information would impede law enforcement or otherwise interfere
with an on-going administrative or judicial investigation, prosecution or proceeding;

(d) the consent of the importer or exporter is required by its domestic law and legal system
that govern the collection, protection, use, disclosure, retention, and disposal of confidential infor-
mation or personal data and that consent is not given; or

(e) therequest for information is received after the expiration of the legal requirement of the
requested Member for the retention of documents.

7.2 In the circumstances of paragraphs 4.2, 5.2, or 6.2, execution of such a request shall be at
the discretion of the requested Member.
8. Reciprocity

If the requesting Member is of the opinion that it would be unable to comply with a similar
request if it was made by the requested Member, or if it has not yet implemented this Article, it shall
state that fact in its request. Execution of such a request shall be at the discretion of the requested
Member.

9. Administrative burden

9.1 The requesting Member shall take into account the associated resource and cost implica-
tions for the requested Member in responding to requests for information. The requesting Member
shall consider the proportionality between its fiscal interest in pursuing its request and the efforts
to be made by the requested Member in providing the information.

9.2 If a requested Member receives an unmanageable number of requests for information or
a request for information of unmanageable scope from one or more requesting Member(s) and is
unable to meet such requests within a reasonable time, it may request one or more of the requesting
Member(s) to prioritize with a view to agreeing on a practical limit within its resource constraints.
In the absence of a mutually-agreed approach, the execution of such requests shall be at the discre-
tion of the requested Member based on the results of its own prioritization.
10. Limitations

A requested Member shall not be required to:

(@) modify the format of its import or export declarations or procedures;

(b) call for documents other than those submitted with the import or export declaration as
specified in subparagraph 6.1(c);

(c) initiate enquiries to obtain the information;

(d) modify the period of retention of such information;

(e) introduce paper documentation where electronic format has already been introduced;
(f) translate the information;

(g) verify the accuracy of the information; or

(h) provide information that would prejudice the legitimate commercial interests of particu-
lar enterprises, public or private.
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11. Unauthorized use or disclosure

11.1 In the event of any breach of the conditions of use or disclosure of information exchanged
under this Article, the requesting Member that received the information shall promptly communi-
cate the details of such unauthorized use or disclosure to the requested Member that provided the
information and:

(a) take necessary measures to remedy the breach;
(b) take necessary measures to prevent any future breach; and
(c) notify the requested Member of the measures taken under subparagraphs (a) and (b).

11.2 The requested Member may suspend its obligations to the requesting Member under this
Article until the measures set out in paragraph 11.1 have been taken.

12. Bilateral and regional agreements

12.1 Nothing in this Article shall prevent a Member from entering into or maintaining a bilat-
eral, plurilateral, or regional agreement for sharing or exchange of customs information and data,
including on a secure and rapid basis such as on an automatic basis or in advance of the arrival of
the consignment.

12.2 Nothing in this Article shall be construed as altering or affecting a Member’s rights or
obligations under such bilateral, plurilateral, or regional agreements, or as governing the exchange
of customs information and data under such other agreements.

SECTION Il
SPECIAL AND DIFFERENTIAL TREATMENT PROVISIONS FOR
DEVELOPING COUNTRY MEMBERS AND LEAST-DEVELOPED COUNTRY MEMBERS

Article 13. General principles

1. The provisions contained in Articles 1 to 12 of this Agreement shall be implemented by
developing and least-developed country Members in accordance with this Section, which is based
on the modalities agreed in Annex D of the July 2004 Framework Agreement (WT/L/579) and in
paragraph 33 of and Annex E to the Hong Kong Ministerial Declaration (WT/MIN(05)/DEC).

2. Assistance and support for capacity building16 should be provided to help developing and
least-developed country Members implement the provisions of this Agreement, in accordance with
their nature and scope. The extent and the timing of implementation of the provisions of this Agree-
ment shall be related to the implementation capacities of developing and least-developed country
Members. Where a developing or least-developed country Member continues to lack the necessary
capacity, implementation of the provision(s) concerned will not be required until implementation
capacity has been acquired.

3. Least-developed country Members will only be required to undertake commitments to the
extent consistent with their individual development, financial and trade needs or their administra-
tive and institutional capabilities.

4. These principles shall be applied through the provisions set out in Section II.

Article 14. Categories of provisions
1. There are three categories of provisions:

(a) Category A contains provisions that a developing country Member or a least-developed
country Member designates for implementation upon entry into force of this Agreement, or in the
case of a least-developed country Member within one year after entry into force, as provided in
Article 15.

' For the purposes of this Agreement, “assistance and support for capacity building” may take the
form of technical, financial, or any other mutually agreed form of assistance provided.
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(b) Category B contains provisions that a developing country Member or a least-developed
country Member designates for implementation on a date after a transitional period of time follow-
ing the entry into force of this Agreement, as provided in Article 16.

(c) Category C contains provisions that a developing country Member or a least-developed
country Member designates for implementation on a date after a transitional period of time follow-
ing the entry into force of this Agreement and requiring the acquisition of implementation capacity
through the provision of assistance and support for capacity building, as provided for in Article 16.

2. Each developing country and least-developed country Member shall self-designate, on an
individual basis, the provisions it is including under each of the Categories A, B and C.

Article 15. Notification and implementation of Category A

1. Upon entry into force of this Agreement, each developing country Member shall implement
its Category A commitments. Those commitments designated under Category A will thereby be
made an integral part of this Agreement.

2. A least-developed country Member may notify the Committee of the provisions it has desig-
nated in Category A for up to one year after entry into force of this Agreement. Each least-developed
country Member’s commitments designated under Category A will thereby be made an integral part
of this Agreement.

Article 16. Notification of definitive dates for implementation of
Category B and Category C

1. With respect to the provisions that a developing country Member has not designated in
Category A, the Member may delay implementation in accordance with the process set out in this
Article.

Developing Country Member Category B

(@ Upon entry into force of this Agreement, each developing country Member shall notify
the Committee of the provisions that it has designated in Category B and their corresponding indic-
ative dates for implementation."”

(b) No later than one year after entry into force of this Agreement, each developing country
Member shall notify the Committee of its definitive dates for implementation of the provisions it has
designated in Category B. If a developing country Member, before this deadline, believes it requires
additional time to notify its definitive dates, the Member may request that the Committee extend
the period sufficient to notify its dates.

Developing Country Member Category C

(0 Upon entry into force of this Agreement, each developing country Member shall notify
the Committee of the provisions that it has designated in Category C and their corresponding indic-
ative dates for implementation. For transparency purposes, notifications submitted shall include
information on the assistance and support for capacity building that the Member requires in order
to implement.’®

(d) Within one year after entry into force of this Agreement, developing country Members
and relevant donor Members, taking into account any existing arrangements already in place, noti-
fications pursuant to paragraph 1 of Article 22 and information submitted pursuant to subpara-
graph (c) above, shall provide information to the Committee on the arrangements maintained or

' Notifications submitted may also include such further information as the notifying Member
deems appropriate. Members are encouraged to provide information on the domestic agency or entity
responsible for implementation.

18 Members may also include information on national trade facilitation implementation plans
or projects, the domestic agency or entity responsible for implementation, and the donors with
which the Member may have an arrangement in place to provide assistance.
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entered into that are necessary to provide assistance and support for capacity building to enable
implementation of Category C.” The participating developing country Member shall promptly
inform the Committee of such arrangements. The Committee shall also invite non-Member donors
to provide information on existing or concluded arrangements.

(e)  Within 18 months from the date of the provision of the information stipulated in subpar-
agraph (d), donor Members and respective developing country Members shall inform the Commit-
tee of the progress in the provision of assistance and support for capacity building. Each developing
country Member shall, at the same time, notify its list of definitive dates for implementation.

2. With respect to those provisions that a least-developed country Member has not designated
under Category A, least-developed country Members may delay implementation in accordance with
the process set forth in this Article.

Least-Developed Country Member Category B

(a) No later than one year after entry into force of this Agreement, a least-developed country
Member shall notify the Committee of its Category B provisions and may notify their correspond-
ing indicative dates for implementation of these provisions, taking into account maximum flex-
ibilities for least-developed country Members.

(b) No later than two years after the notification date stipulated under subparagraph (a)
above, each least-developed country Member shall notify the Committee to confirm designations of
provisions and notify its dates for implementation. If a least-developed country Member, before this
deadline, believes it requires additional time to notify its definitive dates, the Member may request
that the Committee extend the period sufficiently to notify its dates.

Least-developed country Member Category C

(¢) For transparency purposes and to facilitate arrangements with donors, one year after
entry into force of this Agreement, each least-developed country Member shall notify the Commit-
tee of the provisions it has designated in Category C, taking into account maximum flexibilities for
least-developed country Members.

(d) One year after the date stipulated in subparagraph (c) above, least-developed country
Members shall notify information on assistance and support for capacity building that the Member
requires in order to implement.?

(e) No later than two years after the notification under subparagraph (d) above, least-devel-
oped country Members and relevant donor Members, taking into account information submitted
pursuant to subparagraph (d) above, shall provide information to the Committee on the arrange-
ments maintained or entered into that are necessary to provide assistance and support for capac-
ity building to enable implementation of Category C.* The participating least-developed country
Member shall promptly inform the Committee of such arrangements. The least-developed country
Member shall, at the same time, notify indicative dates for implementation of corresponding Cat-
egory C commitments covered by the assistance and support arrangements. The Committee shall
also invite non-Member donors to provide information on existing and concluded arrangements.

() No later than 18 months from the date of the provision of the information stipulated in
subparagraph (e), relevant donor Members and respective least-developed country Members shall
inform the Committee of the progress in the provision of assistance and support for capacity build-

' Such arrangements will be on mutually agreed terms, either bilaterally or through appropriate
international organizations, consistent with paragraph 3 of Article 21.

2 Members may also include information on national trade facilitation implementation plans or
projects, the domestic agency or entity responsible for implementation, and the donors with which the
Member may have an arrangement in place to provide assistance.

! Such arrangements will be on mutually agreed terms, either bilaterally or through appropriate
international organizations, consistent with paragraph 3 of Article 21.
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ing. Each least-developed country Member shall, at the same time, notify the Committee of its list
of definitive dates for implementation.

3. Developing country Members and least-developed country Members experiencing difficul-
ties in submitting definitive dates for implementation within the deadlines set out in paragraphs
1 and 2 because of the lack of donor support or lack of progress in the provision of assistance and
support for capacity building should notify the Committee as early as possible prior to the expira-
tion of those deadlines. Members agree to cooperate to assist in addressing such difficulties, taking
into account the particular circumstances and special problems facing the Member concerned. The
Committee shall, as appropriate, take action to address the difficulties including, where necessary,
by extending the deadlines for the Member concerned to notify its definitive dates.

4. Three months before the deadline stipulated in subparagraphs 1(b) or (), or in the case of a
least-developed country Member, subparagraphs 2(b) or (f), the Secretariat shall remind a Member
if that Member has not notified a definitive date for implementation of provisions that it has desig-
nated in Category B or C. If the Member does not invoke paragraph 3, or in the case of a developing
country Member subparagraph 1(b), or in the case of a least-developed country Member subpara-
graph 2(b), to extend the deadline and still does not notify a definitive date for implementation, the
Member shall implement the provisions within one year after the deadline stipulated in subpara-
graphs 1(b) or (e), or in the case of a least-developed country Member, subparagraphs 2(b) or (f), or
extended by paragraph 3.

5. No later than 60 days after the dates for notification of definitive dates for implementation
of Category B and Category C provisions in accordance with paragraphs 1, 2, or 3, the Committee
shall take note of the annexes containing each Member’s definitive dates for implementation of
Category B and Category C provisions, including any dates set under paragraph 4, thereby making
these annexes an integral part of this Agreement.

Article 17. Early warning mechanism: extension of implementation dates
for provisions in Categories B and C

1. (a) A developing country Member or least-developed country Member that considers itself
to be experiencing difficulty in implementing a provision that it has designated in Category B or
Category C by the definitive date established under subparagraphs 1(b) or (e) of Article 16, or in
the case of a least-developed country Member subparagraphs 2(b) or (f) of Article 16, should notify
the Committee. Developing country Members shall notify the Committee no later than 120 days
before the expiration of the implementation date. Least-developed country Members shall notify
the Committee no later than 90 days before such date.

(b) The notification to the Committee shall indicate the new date by which the developing
country Member or least-developed country Member expects to be able to implement the provision
concerned. The notification shall also indicate the reasons for the expected delay in implementa-
tion. Such reasons may include the need for assistance and support for capacity building not earlier
anticipated or additional assistance and support to help build capacity.

2. Where a developing country Member’s request for additional time for implementation does
not exceed 18 months or a least-developed country Member’s request for additional time does not
exceed 3 years, the requesting Member is entitled to such additional time without any further action
by the Committee.

3. Where a developing country or least-developed country Member considers that it requires a
first extension longer than that provided for in paragraph 2 or a second or any subsequent extension,
it shall submit to the Committee a request for an extension containing the information described in
subparagraph 1(b) no later than 120 days in respect of a developing country Member and 90 days in
respect of a least-developed country Member before the expiration of the original definitive imple-
mentation date or that date as subsequently extended.
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4. The Committee shall give sympathetic consideration to granting requests for extension
taking into account the specific circumstances of the Member submitting the request. These circum-
stances may include difficulties and delays in obtaining assistance and support for capacity building.

Article 18. Implementation of Category B and Category C

1. In accordance with paragraph 2 of Article 13, if a developing country Member or a least-
developed country Member, having fulfilled the procedures set forth in paragraphs 1 or 2 of Article
16 and in Article 17, and where an extension requested has not been granted or where the developing
country Member or least-developed country Member otherwise experiences unforeseen circum-
stances that prevent an extension being granted under Article 17, self-assesses that its capacity to
implement a provision under Category C continues to be lacking, that Member shall notify the
Committee of its inability to implement the relevant provision.

2. The Committee shall establish an Expert Group immediately, and in any case no later than
60 days after the Committee receives the notification from the relevant developing country Member
or least-developed country Member. The Expert Group will examine the issue and make a recom-
mendation to the Committee within 120 days of its composition.

3. The Expert Group shall be composed of five independent persons that are highly qualified
in the fields of trade facilitation and assistance and support for capacity building. The composition
of the Expert Group shall ensure balance between nationals from developing and developed country
Members. Where a least-developed country Member is involved, the Expert Group shall include
at least one national from a least-developed country Member. If the Committee cannot agree on
the composition of the Expert Group within 20 days of its establishment, the Director-General, in
consultation with the chair of the Committee, shall determine the composition of the Expert Group
in accordance with the terms of this paragraph.

4. The Expert Group shall consider the Member’s self-assessment of lack of capacity and shall
make a recommendation to the Committee. When considering the Expert Group’s recommendation
concerning a least-developed country Member, the Committee shall, as appropriate, take action that
will facilitate the acquisition of sustainable implementation capacity.

5. The Member shall not be subject to proceedings under the Dispute Settlement Understand-
ing on this issue from the time the developing country Member notifies the Committee of its inabil-
ity to implement the relevant provision until the first meeting of the Committee after it receives the
recommendation of the Expert Group. At that meeting, the Committee shall consider the recom-
mendation of the Expert Group. For a least-developed country Member, the proceedings under
the Dispute Settlement Understanding shall not apply to the respective provision from the date of
notification to the Committee of its inability to implement the provision until the Committee makes
a decision on the issue, or within 24 months after the date of the first Committee meeting set out
above, whichever is earlier.

6. Where a least-developed country Member loses its ability to implement a Category C com-
mitment, it may inform the Committee and follow the procedures set out in this Article.

Article 19. Shifting between Categories B and C

1. Developing country Members and least-developed country Members who have notified
provisions under Categories B and C may shift provisions between such categories through the
submission of a notification to the Committee. Where a Member proposes to shift a provision from
Category B to Category C, the Member shall provide information on the assistance and support
required to build capacity.

2. In the event that additional time is required to implement a provision shifted from Cat-
egory B to Category C, the Member may:

(a) use the provisions of Article 17, including the opportunity for an automatic extension; or
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(b) request an examination by the Committee of the Member’s request for extra time to
implement the provision and, if necessary, for assistance and support for capacity building, includ-
ing the possibility of a review and recommendation by the Expert Group under Article 18; or

(¢) in the case of a least-developed country Member, any new implementation date of more
than four years after the original date notified under Category B shall require approval by the Com-
mittee. In addition, a least-developed country Member shall continue to have recourse to Article 17.
It is understood that assistance and support for capacity building is required for a least-developed
country Member so shifting.

Article 20. Grace period for the application of the Understanding on rules and procedures
governing the settlement of disputes

1. For a period of two years after entry into force of this Agreement, the provisions of Articles
XXII and XXIII of GATT 1994 as elaborated and applied by the Understanding on Rules and Pro-
cedures Governing the Settlement of Disputes shall not apply to the settlement of disputes against
a developing country Member concerning any provision that the Member has designated in Cat-
egory A.

2. For a period of six years after entry into force of this Agreement, the provisions of Articles
XXII and XXIII of GATT 1994 as elaborated and applied by the Understanding on Rules and Pro-
cedures Governing the Settlement of Disputes shall not apply to the settlement of disputes against
a least-developed country Member concerning any provision that the Member has designated in
Category A.

3. For a period of eight years after implementation of a provision under Category B or C by
a least-developed country Member, the provisions of Articles XXII and XXIII of GATT 1994 as
elaborated and applied by the Understanding on Rules and Procedures Governing the Settlement of
Disputes shall not apply to the settlement of disputes against that least-developed country Member
concerning that provision.

4. Notwithstanding the grace period for the application of the Understanding on Rules and
Procedures Governing the Settlement of Disputes, before making a request for consultations pur-
suant to Articles XXII or XXIII of GATT 1994, and at all stages of dispute settlement procedures
with regard to a measure of a least-developed country Member, a Member shall give particular
consideration to the special situation of least-developed country Members. In this regard, Members
shall exercise due restraint in raising matters under the Understanding on Rules and Procedures
Governing the Settlement of Disputes involving least-developed country Members.

5. Each Member shall, upon request, during the grace period allowed under this Article, pro-
vide adequate opportunity to other Members for discussion with respect to any issue relating to the
implementation of this Agreement.

Article 21. Provision of assistance and support for capacity building

1. Donor Members agree to facilitate the provision of assistance and support for capacity build-
ing to developing country and least-developed country Members on mutually agreed terms either
bilaterally or through the appropriate international organizations. The objective is to assist develop-
ing country and least-developed country Members to implement the provisions of Section I of this
Agreement.

2. Given the special needs of least-developed country Members, targeted assistance and sup-
port should be provided to the least-developed country Members so as to help them build sustain-
able capacity to implement their commitments. Through the relevant development cooperation
mechanisms and consistent with the principles of technical assistance and support for capacity
building as referred to in paragraph 3, development partners shall endeavour to provide assistance
and support for capacity building in this area in a way that does not compromise existing develop-
ment priorities.
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3. Members shall endeavour to apply the following principles for providing assistance and
support for capacity building with regard to the implementation of this Agreement:

(a) take account of the overall developmental framework of recipient countries and regions
and, where relevant and appropriate, ongoing reform and technical assistance programs;

(b) include, where relevant and appropriate, activities to address regional and subregional
challenges and promote regional and sub-regional integration;

(c) ensure that ongoing trade facilitation reform activities of the private sector are factored
into assistance activities;

(d) promote coordination between and among Members and other relevant institutions,
including regional economic communities, to ensure maximum effectiveness of and results from
this assistance. To this end:

(i) coordination, primarily in the country or region where the assistance is to be pro-
vided, between partner Members and donors and among bilateral and multilateral
donors should aim to avoid overlap and duplication in assistance programs and
inconsistencies in reform activities through close coordination of technical assis-
tance and capacity building interventions;

(i) for least-developed country Members, the Enhanced Integrated Framework for
trade-related assistance for the least-developed countries should be a part of this
coordination process; and

(iii) Members should also promote internal coordination between their trade and
development officials, both in capitals and in Geneva, in the implementation of
this Agreement and technical assistance.

(e) encourage use of existing in-country and regional coordination structures such as round-
tables and consultative groups to coordinate and monitor implementation activities; and

(f) encourage developing country Members to provide capacity building to other developing
and least-developed country Members and consider supporting such activities, where possible.

4. The Committee shall hold at least one dedicated session per year to:

(a) discuss any problems regarding implementation of provisions or sub-parts of provisions
of this Agreement;

(b) review progress in the provision of assistance and support for capacity building to sup-
port the implementation of the Agreement, including any developing or least-developed country
Members not receiving adequate assistance and support for capacity building;

(c) share experiences and information on ongoing assistance and support for capacity build-
ing and implementation programs, including challenges and successes;

(d) review donor notifications as set forth in Article 22; and

(e) review the operation of paragraph 2.

Article 22. Information on assistance and support for capacity building
to be submitted to the Committee

1. To provide transparency to developing country Members and least-developed country
Members on the provision of assistance and support for capacity building for implementation of
Section I, each donor Member assisting developing country Members and least-developed country
Members with the implementation of this Agreement shall submit to the Committee, at entry into
force of this Agreement and annually thereafter, the following information on its assistance and
support for capacity building that was disbursed in the preceding 12 months and, where available,
that is committed in the next 12 months.*

> The information provided will reflect the demand driven nature of the provision of assistance
and support for capacity building.
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(a) adescription of the assistance and support for capacity building;

(b) the status and amount committed/disbursed;

(c) procedures for disbursement of the assistance and support;

(d) the beneficiary Member or, where necessary, the region; and

(e) the implementing agency in the Member providing assistance and support.

The information shall be provided in the format specified in Annex 1. In the case of Organisation for
Economic Co-operation and Development (referred to in this Agreement as the “OECD”) Members,
the information submitted can be based on relevant information from the OECD Creditor Report-
ing System. Developing country Members declaring themselves in a position to provide assistance
and support for capacity building are encouraged to provide the information above.

2. Donor Members assisting developing country Members and least-developed country Mem-
bers shall submit to the Committee:

(a) contact points of their agencies responsible for providing assistance and support for
capacity building related to the implementation of Section I of this Agreement including, where
practicable, information on such contact points within the country or region where the assistance
and support is to be provided; and

(b) information on the process and mechanisms for requesting assistance and support for
capacity building.
Developing country Members declaring themselves in a position to provide assistance and support
are encouraged to provide the information above.

3. Developing country Members and least-developed country Members intending to avail
themselves of trade facilitation-related assistance and support for capacity building shall submit
to the Committee information on contact point(s) of the office(s) responsible for coordinating and
prioritizing such assistance and support.

4. Members may provide the information referred to in paragraphs 2 and 3 through internet
references and shall update the information as necessary. The Secretariat shall make all such infor-
mation publicly available.

5. The Committee shall invite relevant international and regional organizations (such as the
International Monetary Fund, the OECD, the United Nations Conference on Trade and Develop-
ment, the WCO, United Nations Regional Commissions, the World Bank, or their subsidiary bodies,
and regional development banks) and other agencies of cooperation to provide information referred
to in paragraphs 1, 2, and 4.

SECTION I
INSTITUTIONAL ARRANGEMENTS AND FINAL PROVISIONS

Article 23. Institutional arrangements

1 Committee on Trade Facilitation
1.1 A Committee on Trade Facilitation is hereby established.

1.2 The Committee shall be open for participation by all Members and shall elect its own
Chairperson. The Committee shall meet as needed and envisaged by the relevant provisions of this
Agreement, but no less than once a year, for the purpose of affording Members the opportunity to
consult on any matters related to the operation of this Agreement or the furtherance of its objectives.
The Committee shall carry out such responsibilities as assigned to it under this Agreement or by the
Members. The Committee shall establish its own rules of procedure.

23 This includes Articles V:7 and X:1 of the GATT 1994 and the Ad note to Article VIII of the
GATT 1994.
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1.3 The Committee may establish such subsidiary bodies as may be required. All such bodies
shall report to the Committee.

1.4 The Committee shall develop procedures for the sharing by Members of relevant informa-
tion and best practices as appropriate.

1.5 The Committee shall maintain close contact with other international organizations in the
field of trade facilitation, such as the WCO, with the objective of securing the best available advice
for the implementation and administration of this Agreement and in order to ensure that unneces-
sary duplication of effort is avoided. To this end, the Committee may invite representatives of such
organizations or their subsidiary bodies to:

(a) attend meetings of the Committee; and
(b) discuss specific matters related to the implementation of this Agreement.

1.6 The Committee shall review the operation and implementation of this Agreement four
years from its entry into force, and periodically thereafter.

1.7 Members are encouraged to raise before the Committee questions relating to issues on the
implementation and application of this Agreement.

1.8 The Committee shall encourage and facilitate ad hoc discussions among Members on spe-
cific issues under this Agreement with a view to reaching a mutually satisfactory solution promptly.

2. National Committee on Trade Facilitation

Each Member shall establish and/or maintain a national committee on trade facilitation or
designate an existing mechanism to facilitate both domestic coordination and implementation of
the provisions of this Agreement.

Article 24. Final provisions

1. For the purpose of this Agreement, the term “Member” is deemed to include the competent
authority of that Member.

2. All provisions of this Agreement are binding on all Members.

3. Members shall implement this Agreement from the date of its entry into force. Developing
country Members and least-developed country Members that choose to use the provisions of Sec-
tion II shall implement this Agreement in accordance with Section II.

4. A Member which accepts this Agreement after its entry into force shall implement its Cat-
egory B and C commitments counting the relevant periods from the date this Agreement enters
into force.

5. Members of a customs union or a regional economic arrangement may adopt regional
approaches to assist in the implementation of their obligations under this Agreement including
through the establishment and use of regional bodies.

6. Notwithstanding the general interpretative note to Annex 1A to the Marrakesh Agreement
Establishing the World Trade Organization, nothing in this Agreement shall be construed as dimin-
ishing the obligations of Members under the GATT 1994. In addition, nothing in this Agreement
shall be construed as diminishing the rights and obligations of Members under the Agreement on
Technical Barriers to Trade and the Agreement on the Application of Sanitary and Phytosanitary
Measures.

7. All exceptions and exemptions® under the GATT 1994 shall apply to the provisions of this

Agreement. Waivers applicable to the GATT 1994 or any part thereof, granted according to Arti-
cle IX:3 and Article IX:4 of the Marrakesh Agreement Establishing the World Trade Organization

23 This includes Articles V:7 and X:1 of the GATT 1994 and the Ad note to Article VIII of the
GATT 1994.
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and any amendments thereto as of the date of entry into force of this Agreement, shall apply to the
provisions of this Agreement.

8. The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the
Dispute Settlement Understanding shall apply to consultations and the settlement of disputes under
this Agreement, except as otherwise specifically provided for in this Agreement.

9. Reservations may not be entered in respect of any of the provisions of this Agreement with-
out the consent of the other Members.

10. The Category A commitments of developing country Members and least-developed coun-
try Members annexed to this Agreement in accordance with paragraphs 1 and 2 of Article 15 shall
constitute an integral part of this Agreement.

11. The Category B and C commitments of developing country Members and least-developed
country Members taken note of by the Committee and annexed to this Agreement pursuant to
paragraph 5 of Article 16 shall constitute an integral part of this Agreement.

ANNEX 1. FORMAT FOR NOTIFICATION UNDER PARAGRAPH 1 OF ARTICLE 22
Donor Member:

Period covered by the notification:

Description of | Status and amount Beneficiary | The implement- | Procedures for
the technical committed/dis- country/ ing agency in the | disbursement of
and financial bursed Region (where Member provid- | the assistance

assistance and necessary) ing assistance

capacity building

resources




