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154. UNCITRAL RULES ON TRANSPARENCY IN TREATY-BASED
INVESTOR-STATE ARBITRATION

Adopted on 11 July 2013
Official Records of the General Assembly, Sixty-eighth session, Supplement No. 17 (A/68/17), annex 1

Article 1. Scope of application
Applicability of the Rules

1. The UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration (“Rules
on Transparency”) shall apply to investor-State arbitration initiated under the UNCITRAL Arbitra-
tion Rules pursuant to a treaty providing for the protection of investments or investors (“treaty”)’
concluded on or after 1 April 2014 unless the Parties to the treaty” have agreed otherwise.

2. In investor-State arbitrations initiated under the UNCITRAL Arbitration Rules pursuant to
a treaty concluded before 1 April 2014, these Rules shall apply only when:

(a) The parties to an arbitration (the “disputing parties”) agree to their application in respect
of that arbitration; or

(b) The Parties to the treaty or, in the case of a multilateral treaty, the State of the claimant
and the respondent State, have agreed after 1 April 2014 to their application.

Application of the Rules

3. In any arbitration in which the Rules on Transparency apply pursuant to a treaty or to an
agreement by the Parties to that treaty:

(a) The disputing parties may not derogate from these Rules, by agreement or otherwise,
unless permitted to do so by the treaty;

(b) 'The arbitral tribunal shall have the power, besides its discretionary authority under cer-
tain provisions of these Rules, to adapt the requirements of any specific provision of these Rules
to the particular circumstances of the case, after consultation with the disputing parties, if such
adaptation is necessary to conduct the arbitration in a practical manner and is consistent with the
transparency objective of these Rules.

Discretion and authority of the arbitral tribunal

4. Where the Rules on Transparency provide for the arbitral tribunal to exercise discretion,
the arbitral tribunal in exercising such discretion shall take into account:

(a) The public interest in transparency in treaty-based investor-State arbitration and in the
particular arbitral proceedings; and

(b) The disputing parties’ interest in a fair and efficient resolution of their dispute.

5. These Rules shall not affect any authority that the arbitral tribunal may otherwise have
under the UNCITRAL Arbitration Rules to conduct the arbitration in such a manner as to promote
transparency, for example by accepting submissions from third persons.

" For the purposes of the Rules on Transparency, a “treaty” shall be understood broadly as encom-
passing any bilateral or multilateral treaty that contains provisions on the protection of investments
or investors and a right for investors to resort to arbitration against Parties to the treaty, including
any treaty commonly referred to as a free trade agreement, economic integration agreement, trade and
investment framework or cooperation agreement, or bilateral investment treaty.

™ For the purposes of the Rules on Transparency, any reference to a “Party to the treaty” or a
“State” includes, for example, a regional economic integration organization where it is a Party to the
treaty.
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6. In the presence of any conduct, measure or other action having the effect of wholly under-
mining the transparency objectives of these Rules, the arbitral tribunal shall ensure that those
objectives prevail.

Applicable instrument in case of conflict

7. Where the Rules on Transparency apply, they shall supplement any applicable arbitration rules.
Where there is a conflict between the Rules on Transparency and the applicable arbitration rules, the
Rules on Transparency shall prevail. Notwithstanding any provision in these Rules, where there is a
conflict between the Rules on Transparency and the treaty, the provisions of the treaty shall prevail.

8. Where any of these Rules is in conflict with a provision of the law applicable to the arbitra-
tion from which the disputing parties cannot derogate, that provision shall prevail.

Application in non-UNCITRAL arbitrations

9. These Rules are available for use in investor-State arbitrations initiated under rules other
than the UNCITRAL Arbitration Rules or in ad hoc proceedings.

Article 2. Publication of information at the commencement of arbitral proceedings

Once the notice of arbitration has been received by the respondent, each of the disputing
parties shall promptly communicate a copy of the notice of arbitration to the repository referred to
under article 8. Upon receipt of the notice of arbitration from the respondent, or upon receipt of the
notice of arbitration and a record of its transmission to the respondent, the repository shall promptly
make available to the public information regarding the name of the disputing parties, the economic
sector involved and the treaty under which the claim is being made.

Article 3. Publication of documents

1. Subject to article 7, the following documents shall be made available to the public: the notice
of arbitration, the response to the notice of arbitration, the statement of claim, the statement of
defence and any further written statements or written submissions by any disputing party; a table
listing all exhibits to the aforesaid documents and to expert reports and witness statements, if such
table has been prepared for the proceedings, but not the exhibits themselves; any written submis-
sions by the non-disputing Party (or Parties) to the treaty and by third persons, transcripts of hear-
ings, where available; and orders, decisions and awards of the arbitral tribunal.

2. Subject to article 7, expert reports and witness statements, exclusive of the exhibits thereto,
shall be made available to the public, upon request by any person to the arbitral tribunal.

3. Subject to article 7, the arbitral tribunal may decide, on its own initiative or upon request
from any person, and after consultation with the disputing parties, whether and how to make avail-
able exhibits and any other documents provided to, or issued by, the arbitral tribunal not falling
within paragraphs 1 or 2 above. This may include, for example, making such documents available
at a specified site.

4. The documents to be made available to the public pursuant to paragraphs 1 and 2 shall
be communicated by the arbitral tribunal to the repository referred to under article 8 as soon as
possible, subject to any relevant arrangements or time limits for the protection of confidential or
protected information prescribed under article 7. The documents to be made available pursuant to
paragraph 3 may be communicated by the arbitral tribunal to the repository referred to under arti-
cle 8 as they become available and, if applicable, in a redacted form in accordance with article 7. The
repository shall make all documents available in a timely manner, in the form and in the language
in which it receives them.

5. A person granted access to documents under paragraph 3 shall bear any administrative
costs of making those documents available to that person, such as the costs of photocopying or
shipping documents to that person, but not the costs of making those documents available to the
public through the repository.
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Article 4. Submission by a third person

1. After consultation with the disputing parties, the arbitral tribunal may allow a person that is
not a disputing party, and not a non-disputing Party to the treaty (“third person(s)”), to file a written
submission with the arbitral tribunal regarding a matter within the scope of the dispute.

2. A third person wishing to make a submission shall apply to the arbitral tribunal, and shall,
in a concise written statement, which is in a language of the arbitration and complies with any page
limits set by the arbitral tribunal:

(a) Describe the third person, including, where relevant, its membership and legal status
(e.g., trade association or other non-governmental organization), its general objectives, the nature
of its activities and any parent organization (including any organization that directly or indirectly
controls the third person);

(b) Disclose any connection, direct or indirect, which the third person has with any disput-
ing party;

(c) Provide information on any government, person or organization that has provided to
the third person (i) any financial or other assistance in preparing the submission; or (ii) substantial
assistance in either of the two years preceding the application by the third person under this article
(e.g. funding around 20 per cent of its overall operations annually);

(d) Describe the nature of the interest that the third person has in the arbitration; and

(e) Identify the specific issues of fact or law in the arbitration that the third person wishes to
address in its written submission.

3. In determining whether to allow such a submission, the arbitral tribunal shall take into
consideration, among other factors it determines to be relevant:

(@)  Whether the third person has a significant interest in the arbitral proceedings; and

(b) The extent to which the submission would assist the arbitral tribunal in the determina-
tion of a factual or legal issue related to the arbitral proceedings by bringing a perspective, particular
knowledge or insight that is different from that of the disputing parties.

4. The submission filed by the third person shall:

(@) Be dated and signed by the person filing the submission on behalf of the third person;

(b) Be concise, and in no case longer than as authorized by the arbitral tribunal;

(c) Setout a precise statement of the third person’s position on issues; and

(d) Address only matters within the scope of the dispute.

5. The arbitral tribunal shall ensure that any submission does not disrupt or unduly burden
the arbitral proceedings, or unfairly prejudice any disputing party.

6. The arbitral tribunal shall ensure that the disputing parties are given a reasonable opportu-
nity to present their observations on any submission by the third person.

Article 5. Submission by a non-disputing Party to the treaty

1. The arbitral tribunal shall, subject to paragraph 4, allow, or, after consultation with the
disputing parties, may invite, submissions on issues of treaty interpretation from a non-disputing
Party to the treaty.

2. The arbitral tribunal, after consultation with the disputing parties, may allow submissions
on further matters within the scope of the dispute from a non-disputing Party to the treaty. In
determining whether to allow such submissions, the arbitral tribunal shall take into consideration,
among other factors it determines to be relevant, the factors referred to in article 4, paragraph 3, and,
for greater certainty, the need to avoid submissions which would support the claim of the investor
in a manner tantamount to diplomatic protection.

3. The arbitral tribunal shall not draw any inference from the absence of any submission or
response to any invitation pursuant to paragraphs 1 or 2.
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4. The arbitral tribunal shall ensure that any submission does not disrupt or unduly burden
the arbitral proceedings, or unfairly prejudice any disputing party.

5. The arbitral tribunal shall ensure that the disputing parties are given a reasonable opportu-
nity to present their observations on any submission by a non-disputing Party to the treaty.

Article 6. Hearings

1. Subject to article 6, paragraphs 2 and 3, hearings for the presentation of evidence or for oral
argument (“hearings”) shall be public.

2. Where there is a need to protect confidential information or the integrity of the arbitral
process pursuant to article 7, the arbitral tribunal shall make arrangements to hold in private that
part of the hearing requiring such protection.

3. The arbitral tribunal shall make logistical arrangements to facilitate the public access to
hearings (including where appropriate by organizing attendance through video links or such other
means as it deems appropriate). However, the arbitral tribunal may, after consultation with the
disputing parties, decide to hold all or part of the hearings in private where this becomes necessary
for logistical reasons, such as when the circumstances render any original arrangement for public
access to a hearing infeasible.

Article 7. Exceptions to transparency

Confidential or protected information

1. Confidential or protected information, as defined in paragraph 2 and as identified pursu-
ant to the arrangements referred to in paragraphs 3 and 4, shall not be made available to the public
pursuant to articles 2 to 6.

2. Confidential or protected information consists of:
(a) Confidential business information;
(b) Information thatis protected against being made available to the public under the treaty;

() Information that is protected against being made available to the public, in the case of
the information of the respondent State, under the law of the respondent State, and in the case of
other information, under any law or rules determined by the arbitral tribunal to be applicable to the
disclosure of such information; or

(d) Information the disclosure of which would impede law enforcement.

3. The arbitral tribunal, after consultation with the disputing parties, shall make arrange-
ments to prevent any confidential or protected information from being made available to the public,
including by putting in place, as appropriate:

(a) Time limits in which a disputing party, non-disputing Party to the treaty or third person
shall give notice that it seeks protection for such information in documents;

(b) Procedures for the prompt designation and redaction of the particular confidential or
protected information in such documents; and

(c) Procedures for holding hearings in private to the extent required by article 6, paragraph 2.

Any determination as to whether information is confidential or protected shall be made by the
arbitral tribunal after consultation with the disputing parties.

4. Where the arbitral tribunal determines that information should not be redacted from a
document, or that a document should not be prevented from being made available to the public,
any disputing party, non-disputing Party to the treaty or third person that voluntarily introduced
the document into the record shall be permitted to withdraw all or part of the document from the
record of the arbitral proceedings.
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5. Nothing in these Rules requires a respondent State to make available to the public informa-
tion the disclosure of which it considers to be contrary to its essential security interests.

Integrity of the arbitral process

6. Information shall not be made available to the public pursuant to articles 2 to 6 where the
information, if made available to the public, would jeopardize the integrity of the arbitral process
as determined pursuant to paragraph 7.

7. The arbitral tribunal may, on its own initiative or upon the application of a disputing par-
ty, after consultation with the disputing parties where practicable, take appropriate measures to
restrain or delay the publication of information where such publication would jeopardize the integ-
rity of the arbitral process because it could hamper the collection or production of evidence, lead
to the intimidation of witnesses, lawyers acting for disputing parties or members of the arbitral
tribunal, or in comparably exceptional circumstances.

Article 8. Repository of published information

The repository of published information under the Rules on Transparency shall be the Secre-
tary-General of the United Nations or an institution named by UNCITRAL.

155. UNITED NATIONS CONVENTION ON TRANSPARENCY IN
TREATY-BASED INVESTOR-STATE ARBITRATION

Done at New York, on 10 December 2014
Not yet in force
General Assembly resolution 69/116 of 10 December 2014

Preamble
The Parties to this Convention,

Recognizing the value of arbitration as a method of settling disputes that may arise in the
context of international relations, and the extensive and wide-ranging use of arbitration for the
settlement of investor-State disputes,

Also recognizing the need for provisions on transparency in the settlement of treaty-based
investor-State disputes to take account of the public interest involved in such arbitrations,

Believing that the Rules on Transparency in Treaty-based Investor-State Arbitration adopted
by the United Nations Commission on International Trade Law on 11 July 2013 (“UNCITRAL Rules
on Transparency”), effective as of 1 April 2014, would contribute significantly to the establishment
of a harmonized legal framework for a fair and efficient settlement of international investment
disputes,

Noting the great number of treaties providing for the protection of investments or investors
already in force, and the practical importance of promoting the application of the UNCITRAL Rules
on Transparency to arbitration under those already concluded investment treaties,

Noting also article 1(2) and (9) of the UNCITRAL Rules on Transparency,

Have agreed as follows:

Article 1. Scope of application

1. This Convention applies to arbitration between an investor and a State or a regional eco-
nomic integration organization conducted on the basis of an investment treaty concluded before
1 April 2014 (“investor-State arbitration”).
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2. The term “investment treaty” means any bilateral or multilateral treaty, including any treaty
commonly referred to as a free trade agreement, economic integration agreement, trade and invest-
ment framework or cooperation agreement, or bilateral investment treaty, which contains provi-
sions on the protection of investments or investors and a right for investors to resort to arbitration
against contracting parties to that investment treaty.

Article 2. Application of the UNCITRAL Rules on Transparency

Bilateral or multilateral application

1. The UNCITRAL Rules on Transparency shall apply to any investor-State arbitration, wheth-
er or not initiated under the UNCITRAL Arbitration Rules, in which the respondent is a Party that
has not made a relevant reservation under article 3(1)(a) or (b), and the claimant is of a State that is
a Party that has not made a relevant reservation under article 3(1)(a).

Unilateral offer of application

2. Where the UNCITRAL Rules on Transparency do not apply pursuant to paragraph 1, the
UNCITRAL Rules on Transparency shall apply to an investor-State arbitration, whether or not initi-
ated under the UNCITRAL Arbitration Rules, in which the respondent is a Party that has not made
a reservation relevant to that investor-State arbitration under article 3(1), and the claimant agrees
to the application of the UNCITRAL Rules on Transparency.

Applicable version of the UNCITRAL Rules on Transparency

3. Where the UNCITRAL Rules on Transparency apply pursuant to paragraph 1 or 2, the
most recent version of those Rules as to which the respondent has not made a reservation pursuant
to article 3(2) shall apply.

Article 1(7) of the UNCITRAL Rules on Transparency

4. The final sentence of article 1(7) of the UNCITRAL Rules on Transparency shall not apply
to investor-State arbitrations under paragraph 1.

Most favoured nation provision in an investment treaty

5. The Parties to this Convention agree that a claimant may not invoke a most favoured nation
provision to seek to apply, or avoid the application of, the UNCITRAL Rules on Transparency under
this Convention.

Article 3. Reservations
1. A Party may declare that:

(a) TItshall notapply this Convention to investor-State arbitration under a specific investment
treaty, identified by title and name of the contracting parties to that investment treaty;

(b) Article 2(1) and (2) shall not apply to investor-State arbitration conducted using a specific
set of arbitration rules or procedures other than the UNCITRAL Arbitration Rules, and in which it
is a respondent;

(c) Article 2(2) shall not apply in investor-State arbitration in which it is a respondent.

2. In the event of a revision of the UNCITRAL Rules on Transparency, a Party may, within six
months of the adoption of such revision, declare that it shall not apply that revised version of the Rules.

3. Parties may make multiple reservations in a single instrument. In such an instrument, each
declaration made:

(a) Inrespect of a specific investment treaty under paragraph (1)(a);
(b) Inrespect of a specific set of arbitration rules or procedures under paragraph (1)(b);

() Under paragraph (1)(c); or
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(d) Under paragraph (2);
shall constitute a separate reservation capable of separate withdrawal under article 4(6).

4. No reservations are permitted except those expressly authorized in this article.

Article 4. Formulation of reservations
1. Reservations may be made by a Party at any time, save for a reservation under article 3(2).

2. Reservations made at the time of signature shall be subject to confirmation upon ratification,
acceptance or approval. Such reservations shall take effect simultaneously with the entry into force
of this Convention in respect of the Party concerned.

3. Reservations made at the time of ratification, acceptance or approval of this Convention or
accession thereto shall take effect simultaneously with the entry into force of this Convention in
respect of the Party concerned.

4. Except for a reservation made by a Party under article 3(2), which shall take effect immedi-
ately upon deposit, a reservation deposited after the entry into force of the Convention for that Party
shall take effect twelve months after the date of its deposit.

5. Reservations and their confirmations shall be deposited with the depositary.

6. Any Party that makes a reservation under this Convention may withdraw it at any time.
Such withdrawals are to be deposited with the depositary, and shall take effect upon deposit.

Article 5. Application to investor-State arbitrations

This Convention and any reservation, or withdrawal of a reservation, shall apply only to
investor-State arbitrations that are commenced after the date when the Convention, reservation,
or withdrawal of a reservation, enters into force or takes effect in respect of each Party concerned.

Article 6. Depositary

The Secretary-General of the United Nations is hereby designated as the depositary of this
Convention.

Article 7. Signature, ratification, acceptance, approval, accession

1. This Convention is open for signature in Port Louis, Mauritius, on 17 March 2015, and thereaf-
ter at United Nations Headquarters in New York by any (a) State; or (b) regional economic integration
organization that is constituted by States and is a contracting party to an investment treaty.

2. This Convention is subject to ratification, acceptance or approval by the signatories to this
Convention.

3. This Convention is open for accession by all States or regional economic integration organi-
zations referred to in paragraph 1 which are not signatories as from the date it is open for signature.

4. Instruments of ratification, acceptance, approval or accession are to be deposited with the
depositary.

Article 8. Participation by regional economic integration organizations

1. When depositing an instrument of ratification, acceptance, approval or accession, a regional
economic integration organization shall inform the depositary of a specific investment treaty to
which it is a contracting party, identified by title and name of the contracting parties to that invest-
ment treaty.

2. When the number of Parties is relevant in this Convention, a regional economic integration
organization does not count as a Party in addition to its member States which are Parties.

603
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Article 9. Entry into force

1. This Convention shall enter into force six months after the date of deposit of the third instru-
ment of ratification, acceptance, approval or accession.

2. When a State or a regional economic integration organization ratifies, accepts, approves
or accedes to this Convention after the deposit of the third instrument of ratification, acceptance,
approval or accession, this Convention enters into force in respect of that State or regional economic
integration organization six months after the date of the deposit of its instrument of ratification,
acceptance, approval or accession.

Article 10. Amendment

1. Any Party may propose an amendment to the present Convention by submitting it to the
Secretary-General of the United Nations. The Secretary-General shall thereupon communicate the
proposed amendment to the Parties to this Convention with a request that they indicate whether
they favour a conference of Parties for the purpose of considering and voting upon the proposal.
In the event that within four months from the date of such communication at least one third of the
Parties favour such a conference, the Secretary-General shall convene the conference under the
auspices of the United Nations.

2. The conference of Parties shall make every effort to achieve consensus on each amendment.
If all efforts at consensus are exhausted and no consensus is reached, the amendment shall, as a last
resort, require for its adoption a two-thirds majority vote of the Parties present and voting at the
conference.

3. An adopted amendment shall be submitted by the Secretary-General of the United Nations
to all the Parties for ratification, acceptance or approval.

4. An adopted amendment enters into force six months after the date of deposit of the third
instrument of ratification, acceptance or approval. When an amendment enters into force, it shall
be binding on those Parties which have expressed consent to be bound by it.

5. When a State or a regional economic integration organization ratifies, accepts or approves
an amendment that has already entered into force, the amendment enters into force in respect of that
State or that regional economic integration organization six months after the date of the deposit of
its instrument of ratification, acceptance or approval.

6. Any State or regional economic integration organization which becomes a Party to the
Convention after the entry into force of the amendment shall be considered as a Party to the Con-
vention as amended.

Article 11. Denunciation of this Convention

1. A Party may denounce this Convention at any time by means of a formal notification
addressed to the depositary. The denunciation shall take effect twelve months after the notification
is received by the depositary.

2. This Convention shall continue to apply to investor-State arbitrations commenced before
the denunciation takes effect.

Done in a single original, of which the Arabic, Chinese, English, French, Russian and Spanish
texts are equally authentic.

In witness whereof, the undersigned plenipotentiaries, being duly authorized by their respec-
tive Governments, have signed the present Convention.




