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I. INTRODUCTION

United States (“U.S.”) President Donald Trump (“Trump”) is obsessed with righting
America’s trade balance.! But there are many trade experts and economists who counsel against
this strategy and maintain that trade deficits do not harm the economy in the long run because the
currency will always return in some form or another, for example through foreign investment.
These experts oppose attempts to ‘win’ trade relationships. They also express serious doubts
about whether foreign states cause trade deficits and whether policies can be pursued to reduce
them.2

On the flip-side there are those that believe sustained trade deficits are problematic. It is
on the advice of these experts that on June 1, 2018 the President imposed a 25% tariff on steel
and a 10% tariff on aluminum imports.? The tariffs were enacted to prevent ‘cheap' metals from
flooding the U.S. market and to spur growth in the domestic steel and aluminum industries.4

To justify the steel and aluminum tariffs the President cited ‘national security’. The U.S.
asserts that securing the long-term viability of the domestic steel and aluminum industries with
protective tariffs is required so those industries can meet America’s defense needs. The U.S. ar-
gues that even if the steel and aluminum measures are inconsistent with U.S. obligations under
the General Agreement on Tariffs and Trade 1994 (“GATT 1994”) the matter is not ‘justiciable;
and a World Trade Organization (“WTQO”) adjudicator (e.g., a WTO Dispute Settlement Panel)
cannot examine whether the Section 232 measures violate the GATT 1994 because those mea-
sures are necessary for the protection of its 'essential security interests' under GATT 94 Article

XXI(b)(iii).



On April 5, 2018 the People’s Republic of China (“China”) challenged Trump’s Section
232 measures for violating the WTO agreements and requested consultations with the U.S in
U.S.—Certain Measures on Steel and Aluminum Products (“U.S. -Measures on Steel”). Canada
followed on June 15, 2018.5

The first step under the WTO Rules and Procedures Governing The Settlement of Dis-
putes (“DSU”) is for Members to negotiate with each other to work out their differences. The
negotiation process known as ‘consultations’ lasts a minimum of 60 days. If consultations fail the
complaining member may request the establishment of a Dispute Settlement Panel (“DSP”)
composed of trade experts to determine whether a State has violated WTO rules.® In October
2018 both Canada and China requested the formation of a DSP.7 Other WTO members impacted
by the Section 232 measures have also requested consultations, joined existing requests or
moved to the panel stages.

I1. DO THE PRESIDENT’S SECTION 232(b) ALUMINUM AND STEEL TARIFFS VIO-
LATE THE GATT 1994 ARTICLES I:1 II:1(A) AND (B)*?

A. THE PRESIDENTIAL MEMORANDA ON STEEL AND ALUMINUM
1. STEEL

On April 20, 2017 the Office of the Press Secretary (“Press Secretary”) of the U.S. issued
a memorandum from the President directing the U.S. Secretary of Commerce (“Commerce Sec-
retary” or “the Secretary”) to initiate an investigation under section 232(b)(1)(A) of the Trade
Expansion Act of 1962 (“Section 232")10 “to determine the effects on national security of steel
imports”(“the steel memo”).!! After an investigation into the matter, on January 11, 2018, the

Commerce Secretary responded with a “Report on The Effect Of Imports Of Steel On The Na-



tional Security.”!2 At the time of the report the Secretary concluded that the “quantities and cir-
cumstance” of steel imports were “weakening our internal economy” and threatened to impede
national security!3 as defined in Section 232. In order to remove the threat the Commerce Secre-
tary proposed reducing imports to a level that in combination with good management would al-
low U.S. steel mills to operate at 80 percent of production capacity.'4

In order to accomplish this import reduction and increase production capacity the Secre-
tary recommended alternatives to the President. The first alternative suggested imposing either a
global quota or a tariff. For a global quota the Secretary proposed limiting imported steel prod-
ucts to a specified percent of 2017 import levels applied on a country and steel product basis.!>
For a global tariff the Secretary advised that in addition to collecting antidumping or countervail-
ing duties the U.S. could impose higher tariff rates on all imported steel products.!® The second
alternative proposed increasing tariff rates on steel products from Brazil, South Korea, Russia,
Turkey, India, Vietnam, China, Thailand, South Africa, Egypt, Malaysia and Costa Rica as well
as collecting antidumping or countervailing duties from those States.!7 Under this plan other
countries were limited to their 2017 import level.!8
a. Exemptions

Both plans permitted the President to exempt select countries based on overriding security
or economic interests. An exemption had to be made at inception so a proportional adjustment to
a final quota or tariff could be imposed on non-exempt States. Adjusting in such a way ensured
that steel imports remained at the requisite level, which allowed the domestic steel industry to
operate at 80 percent utilization.!® An important qualification limited each exempt State to 100%

of its 2017 imports.20



b. Exclusions

In order to shield U.S. consumers and consuming industries from any potential negative
effects from the Section 232 tariffs, the Commerce Secretary implemented a Section 232 product
exclusion process in March 2018.21 The exclusions provided limited relief where products were
not “produced in the United States in a sufficient and reasonably available amount or of a satis-
factory quality.”22 Those seeking exclusions were initially required to file a separate application
for each and every product, but the Commerce Department has since tried to streamline the
process. An exclusion is generally valid for one year from the date it is granted; and retroactive
to the date the application was posted on the Commerce Department website.2
2. ALUMINUM

On April 27, 2017 the Press Secretary issued a second Section 23224 memorandum from
the President directing the Commerce Secretary to consider “the effects on national security of
aluminum imports” (“the aluminum memo™).25 After the investigation concluded on January 17,
2018 the Commerce Secretary prepared a report on “The Effect Of Imports Of Aluminum On
The National Security.”?¢ The Secretary determined that the Department of Defense (“DoD”’) and
critical domestic industry's dependence on large quantities of aluminum imports weakened the
U.S. economy and threatened to impede national security.?’ This dependence on foreign alu-
minum, according to the Secretary, placed the U.S. at risk of becoming totally reliant on import-
ed high-purity aluminum, which is crucial for military and commercial systems; leaving open the
possibility that the domestic industry would be unable to meet national security needs or respond
to a national security emergency. As a method of removing this threat to national security the

Secretary determined that aluminum imports must be reduced to a level that permitted U.S. pro-



ducers to restart idled capacity and stabilize production.?8 In order to accomplish this the Com-
merce Secretary proposed either import quotas or tariffs on: (i) unwrought aluminum; (ii) alu-
minum castings and forgings; (iii) aluminum plate, sheet, strip, and foil; (iv) aluminum wire; (v)
aluminum bars, rods and profiles; and (vi) aluminum tubes and pipes; and (vii) aluminum tube
and pipe fittings.2°

In the first alternative the Commerce Secretary proposed a worldwide quota of 86.7 per-
cent on aluminum imports that would allow U.S. primary producers to increase production to 80
percent of U.S. production capacity in order to meet national security needs.30 The tarift version
of the plan proposed a 7.7 percent tariff to create the same effect as an 86.7 percent quota in ad-
dition to charges for antidumping or countervailing duties.3! The second alternative proposed a
23.6 tariff rate on aluminum imports from China, Hong Kong, Russia, Venezuela and Vietnam to
enable U.S. aluminum producers to operate at 80 percent capacity in addition to charges for an-
tidumping or countervailing duties.3? Under the second alternative other States were limited to
their 2017 import level.33
a. Exemptions

The Secretary’s plan offered the President the option to exempt States from the proposed
quotas based on overriding security or economic interests including their willingness to address
excess global aluminum capacity and other industry challenges.34 As with steel any exemption
for aluminum had to be made at inception so a proportional adjustment to a final quota or tariff
could be imposed on non-exempt States. Adjusting in such a way ensured that aluminum imports
remained at or below the level needed for the domestic industry to return to 2012 production and

import penetration levels.35



b. Exclusions
Exclusions provided for aluminum follow the same procedure as steel.

B. PRESIDENTIAL PROCLAMATIONS ON ADJUSTING IMPORTS OF STEEL AND ALU-
MINUM INTO THE UNITED STATES

1. STEEL

On March 8, 2018 the President issued a proclamation under his Section 232 authorities
adjusting imports based on the Commerce Secretary’s findings in the Steel Report that “steel ar-
ticles were being imported into the United States in such quantities and under such circumstances
as to threaten to impair the national security of the United States.””?® The President imposed a 25
percent ad valorem (“AV”)37 tariff on steel articles and began negotiating exemptions.38 In order
to enact the increased duty rate on steel the President modified subchapter III of chapter 99 of the
U.S. Harmonized Tariff Schedule (“HTSUS”).39 The modification entered effect on March 23,
2018.40
2. ALUMINUM

Also on March 8, 2018 the President issued a proclamation under his Section 232 author-
ities adjusting aluminum imports based on the Commerce Secretary’s finding that aluminum im-
ports combined with global excess capacity for producing aluminum were weakening the U.S.
economy leaving it “almost totally reliant on foreign producers of primary aluminum” and
putting the U.S. “at risk of becoming completely reliant on foreign producers of high-purity alu-
minum that is essential for key military and commercial systems.”4! As a result the President im-
posed a 10 percent AV tariff on imported aluminum articles while negotiating exemptions.*? In

order to enact the increased duty rate on imported aluminum articles the President ordered the



modification of subchapter III of chapter 99 of the HTSUS.#3 The modification entered into ef-
fect on March 23, 2018.44
3. MODIFICATIONS

The day before the Section 232 tariffs on steel and aluminum entered into force the Presi-
dent issued exemptions for Argentina, Australia, Brazil, Canada, Mexico, South Korea and the
European Union (the “EU”). Canada, Mexico and the E.U received 30 day exemptions. Brazil
and South Korea were only exempt from steel; and Argentina and Australia received permanent
exemptions.45
C. THE GENERAL AGREEMENT ON TARIFFS AND TRADE 1994
1. MOST-FAVORED NATION: GATT 1994 ARTICLE I

GATT 1994 obliges WTO Members to abide by the overriding principle of trade without
discrimination under the 'most-favored nation’ (“MFN”) provision of Article 1.46 Within the
WTO MFN is an economic status where a State enjoys the best trade terms given by its trading
partners so that trade concessions provided to one partner shall be granted to other WTO Mem-
bers.#” This fundamental non-discrimination obligation of GATT 1994 set forth in Article I:1 has
been described as 'pervasive', a 'cornerstone of the GATT', and 'one of the pillars of the WTO
trading system’."48 The U.S. appeared to violate its MFN obligation when exempting some States
but not others from the Section 232 tariffs.

The principal purpose of the MFN treatment obligation of Article I:1 is to ensure all
WTO Members equality of opportunity to import from or export to other WTO Members (or any
other State).* To determine whether a measure is consistent with a Member’s MFN treatment

obligation under Article I:1, four questions must be answered: (i) whether a measure is covered



by Article I:1; (ii) whether that measure accords an ‘advantage’; (iii) whether the products at is-
sue are ‘like products’; and (iv) whether the advantage at issue is accorded ‘immediately and un-
conditionally’ to all like products concerned, irrespective of their origin or destination.>°

a. Are the Section 232 Tariffs on Steel and Aluminum Covered by Article 1:1?

The U.S. Section 232 measures imposed a 25 percent AV tariff on steel articles and a 10
percent AV tariff on aluminum products imported from non-exempt States.5! Since the measures
subjected steel and aluminum articles imported from non-exempt States to charges upon importa-
tion they are controlled by GATT 1994 Article I:1.

b. Do the Section 232 Steel and Aluminum Measures Afford an Advantage to Some States?

Article I:1 of the GATT 1994 refers to ‘any advantage, favour, privilege or immunity
granted by any [Member]’.52 The word ‘any’ is interpreted to afford broad meaning to the term
‘advantage’.s3 In considering the word ‘advantage’ within the meaning of Article I:1, the AB in
EC — Bananas I1I (1997)°* determined that a measure provided an ‘advantage’ when it created
‘more favourable competitive opportunities’ or affected the commercial relationship between
products of different origins.>3 Further clarifying this position, the AB in Canada — Autos
(2000)56 ruled:

The words of Article I:1 refer not to some advantages granted ‘with respect to’ the
subjects that fall within the defined scope of the Article, but to ‘any advantage’;
not to some products, but to ‘any product’; and not to like products from some
other Members, but to like products originating in or destined for ‘all other’
Members.37

‘Advantage’ in Article I:1 pertains to any advantage granted by a Member for a like prod-

uct from or for another State.58 With respect to the Section 232 tariffs on aluminum and steel the

measures offered an advantage to States exempt from the 25 percent AV tariff on steel articles



and 10 percent AV tariff on aluminum articles.3® As a result when selectively imposing the Sec-
tion 232 tariffs the U.S. failed to satisfy the second element needed to fulfill its MFN obligation.
c. Are the Products at Issue ‘Like Products’?

The MFN treatment obligation extends to like products and prohibits discrimination with-
in the meaning of Article I:1 of the GATT 1994. For present purposes Article I:1 concerns prod-
ucts originating in another State and necessitates that any advantage provided for those products

be afforded to ‘like products’ originating in the territory of all other Members.

(1) Covered Steel Under the President’s Steel Tariffs

The Presidential steel tariffs cover a wide variety of steel products classified under the
Harmonized Tariff Schedule (“HTS”) 6 digit levels 7206.10 through 7216.50, 7216.99 through

7301.10, 7302.10, 7302.40 through 7302.90, and 7304.10 through 7306.90.60

(i1) Covered Aluminum Under the President’s Aluminum Tariffs

The Presidential aluminum tariffs include aluminum products under HTS headings for (i)
unwrought aluminum (HTS 7601); (ii) aluminum bars, rods, and profiles (HTS 7604); (iii) alu-
minum wire (HTS 7605); (iv) aluminum plate, sheet, strip, and foil (flat rolled products) (HTS
7606 and 7607); (v) aluminum tubes and pipes and tube and pipe fitting (HTS 7608 and 7609);
and (vi) aluminum castings and forgings (HTS 7616.99.51.60 and 7616.99.51.70).6!

It is apparent from the HTS classifications laid out the Presidential Proclamations and
subsequent adjustments that the Section 232 tariffs discriminate between like products based
only on country of origin. These enactments, therefore, prevent the U.S. from fulfilling this ele-

ment of the MFN obligation under GATT 1994 Article I:1.



(d) Are Advantages Accorded ‘Immediately and Unconditionally’ For Like Products, Irre-
spective of Their Origin?

Article I:1 requires that any advantage granted by a Member for imports from or exports
to another State must be provided ‘immediately and unconditionally’ to all other WTO Members.
In this context, ‘immediately’ means ‘without delay, at once, instantly’. No time should lapse be-
tween when a State provides the advantage to one Member and when that advantage is bestowed
on others (for like products).6? So when the President issued his March 22, 2018 proclamation
exempting Argentina, Australia, Brazil, Canada, Mexico, the E.U., and South Korea the same
advantages were not immediately and unconditionally provided to all other Members. Once the
Section 232 steel and aluminum tariffs entered into force the U.S. had one set of steel and alu-
minum tariffs for most Member States and another set of lower tariffs for exempt States. By im-
posing separate tariffs for like products based on country of origin the U.S. did not satisfy the
final element of its MFN obligation under GATT 1994 Article I:1.

Based on the above analysis the President’s Section 232 trade measures are inconsistent
with the U.S.” MFN treatment obligation under Article I:1. The measures afford some U.S.’ trad-
ing partners advantages over other Members with respect to like products; and those advantages
are not immediately and unconditionally provided to all other Members.

The Appellate Body EC — Seal Products (2014), stated:

as Article I:1 is concerned, fundamentally, with protecting expectations of equal
competitive opportunities for like imported products from all Members...it pro-
hibits ... conditions that have a detrimental impact on the competitive opportuni-
ties for like imported products from any Member.63

The President’s proclamations did not protect expectations of equal competitive opportu-

nities. They caused non-exempt Members 64 to experience detrimental effects from lost competi-
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tive opportunities to excluded Members.%> By exempting some States the President’s proclama-
tion created more favorable competitive opportunities for exempt Members and was inconsistent
with the U.S.” MFN treatment obligation of Article I:1 of the GATT 1994.%6 As alleged in U.S. -
Measures on Steel creating one set of tariffs for some Members while lowering tariffs for other
trading partners violates the most-favored nation principle.’
2. GATT ARTICLE II:1(A) AND (B)68
Article II reflects a central purpose of the GATT 1994: ‘to preserve the value of tariff
concessions negotiated by a Member with its trading partners and bound in that Member’s
Schedule.’®® Members agree under GATT Article II no ordinary customs duties shall be imposed
“on the importation” of products over bound tariff rates70. Article II exempts products from other
duties and charges “imposed on or in connection with importation”.”! These empowering provi-
sions make Article II “the basic market-access provision that determines the maximum price
of... entry” for access to a Member country.”?
A three-step analysis for determining the consistency of tariff treatments, like the Section
232 measures, with Article II:1(a) and Article II:1(b) was laid out by the DSP in EC — Chicken
Cuts.73 In deciding whether tariff treatments of frozen boneless salted chicken cuts imported into
the European Communities (“EC”) were consistent with Article II:1(a) and Article II:1(b), the
DSP stated:74
[W]e will need to ascertain: (a) the treatment accorded to the products at issue un-
der the EC Schedule; (b) the treatment accorded to the products at issue under the
measures at issue; and (c¢) whether the measures at issue result in less favourable
treatment of the products at issue than that provided for in the EC Schedule and,
more particularly, whether those measures result in the imposition of duties and

conditions on the products at issue in excess of those provided for in the EC
Schedule.”
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As alleged in the Requests for Consultations the U.S. imposed import duties on steel and
aluminum in excess of those set forth in the U.S.” Schedule of Concessions and Commitments
annexed to the GATT 1994 (“Schedule of Concessions”).”¢ After that non-exempt States paid
tariff rates 10% (aluminum) and 25% (steel) higher than the Schedule of Concessions provided.
According to the analysis in EC -Chicken Cuts since the President’s Section 232 tariffs apply or-
dinary customs duties in excess of those recorded in the U.S.” Schedule of Concessions the mea-
sures are inconsistent with GATT Article 1I:1(a) and Article II:1(b), unless they are subject to an
exception.

I11. DOES THE GATT 1994 ARTICLE XXI ESSENTIAL SECURITY EXCEPTION EX-
EMPT THE U.S. FROM ITS OBLIGATIONS UNDER GATT 1994?

Article XXI, the essential security exception allows States to impose protective trade
measures without violating their WTO obligations.?? But the question of whether a WTO DSP
has jurisdiction over the exception has never been definitively resolved.

GATT Article XXI provides, in relevant part:

Nothing in this Agreement shall be construed

(b) to prevent any [member country] from taking any action which it considers
necessary for the protection of its essential security interests

(1) relating to fissionable materials or the materials from which they are
derived;

(1) relating to the traffic in arms, ammunition and implements of war and to
such traffic in other goods and materials as is carried on directly or indi-

rectly for the purpose of supplying a military establishment;

(ii1) taken in time of war or other emergency in international relations;78

12



A. JURISDICTION

The issue of jurisdiction over the essential security exception has remained in dispute in
part because the DSU does not specify when a DSP or the AB may exercise jurisdiction. Without
that clarification a Member must look to WTO jurisprudence for guidance in determining a tri-
bunal’s jurisdiction over claims.”

In general a DSP’s terms of reference establish jurisdiction, which means a DSP may not
adjudicate claims not included in a request to establish a panel.80 Similarly a DSP only has juris-
diction to determine the parties’ rights and obligations under the list of covered agreements.8!

B. JUSTICIABILITY

Justiciability is a concept the U.S. distinguishes from jurisdiction. The distinction is root-
ed in U.S. constitutional law and known as the “political question’ doctrine.82 The crux of the po-
litical question doctrine is that some legal claims should not be decided by an adjudicating body
due to their political nature. Courts must dismiss these types of claims for lack of jurisdiction,
rather than deciding them on the merits.83 The longstanding U.S. position has been that the es-
sential security exception is ‘non-justiciable’.84 As discussed below both Presidents Ronald Rea-
gan (“Reagan”) and William J. Clinton (“Clinton”) put forth the justiciability argument to pre-
vent hearings on trade measures enacted on national security grounds.

1. UNITED STATES - TRADE MEASURES AFFECTING NICARAGUA

On May 1, 1985 Reagan issued an Executive Order prohibiting all trade with Nicaragua
and transactions relating to air and sea transportation between Nicaragua and the U.S. effective
May 7, 1985.85 Reagan issued his order upon a finding that “an unusual and extraordinary threat

to national security and foreign policy existed.”s¢ In response Nicaragua called a special meeting
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of the GATT Council seeking a panel finding that Reagan’s trade embargo nullified or impaired
Nicaragua’s benefits under the General Agreement. The U.S. replied that “[i]t was not for GATT
to approve or disapprove the judgment made by the United States as to what was necessary to
protect its national security interests. GATT was a trade organization, and had no competence to
judge such matters.”®” The Panel determined that within its terms of reference, it could examine
the measures at issue "solely in the light of the relevant GATT provisions, concerning itself with
only the trade issues under dispute”.8® Meaning, it could not rule on the justiciability of the es-
sential security exception.

2. UNITED STATES — THE CUBAN LIBERTY AND DEMOCRATIC SOLIDARITY ACT (DS39)

On May 3, 1996 the EC acting on its own behalf and on behalf of its Member States re-
quested consultations with the U.S. pursuant to Article 4 of the DSU, GATT 1994 Articles XXIII:
1 and the 1995 General Agreement on Trade in Services (“GATS 1995") Articles XXIII:1 con-
cerning the Cuban Liberty and Democratic Solidarity Act of 1996 (LIBERTAD ACT), widely
known as the Helms-Burton Act.89 Consultations were held on June 4 and July 2, 1996 but
proved unsuccessful.? The EC then requested a DSP find the Helms-Burton Act inconsistent
with the U.S.'s obligations under GATT 1994 and GATS 1995.91 The WTO delayed naming arbi-
trators until February 20, 1997 in hopes "that the dispute could be worked out bilaterally.””?? The
U.S. immediately responded to the appointment of a DSP by announcing it would not participate
in the proceedings since the Helms—Burton Act ‘was not fundamentally a trade matter’ or within
the scope of the application of WTO law and, as such, not within the jurisdiction of the DSP.93
Eventually the parties resolved their differences outside the dispute forum, with the U.S. ar-

guably fearful of the consequences of adjudicating Article XXI before a WTO Panel .94 This
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meant for a second time there would be no ruling on the U.S. position that Article XXI was not
justiciable. That remained the case until 2019.
3. RUSSIA — MEASURES CONCERNING TRAFFIC IN TRANSIT (DS512)

On April 5, 2019 a WTO Panel decided for the first time in Russia — Measures Concern-
ing Traffic in Transit (“Russia — Traffic in Transit”) the issue of jurisdiction in a dispute where a
party claimed its measures were justified on national security grounds.%5

Russia — Traffic in Transit concerned assorted measures imposed by Russia on transit by
road and rail through Russian territory as well as the ‘publication and administration of those
measures.’%¢ Russia asserted that the 2014 annexation of Crimea was an international emergency
that continued to exist and presented threats to Russia's essential security interests.7 Russia ar-
gued that “under Article XXI(b)(iii) both the determination of a Member's essential security in-
terests and the determination of whether any action is necessary for the protection of a Member's
essential security interests [we]re at the sole discretion” of the invoking Member.”® Russia took
the interpretive position that “the explicit wording of Article XXI” permits the invoking Member
“to determine the necessity, form, design, and structure of the measures taken pursuant to Article
XXI.”99 Because of this discretion Russia argued that the DSP lacked jurisdiction over the Russ-
ian measures.!% Ukraine responded that Members invoking the essential security exception did
not have “total discretion”; and a DSP’s “objective assessment must include an examination of
whether a Member invoking Article XXI has done so in good faith”.10! Ukraine further asserted
that a unilateral determination of the applicability of GATT Article XXI would be contrary to Ar-

ticle 23.1 of the DSU.102
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In assessing the parties’ arguments the DSP dissected the text of Article XXI.103 The Pan-
el reasoned that the reference in the essential security exception to what an invoking Member
“considers,” may be interpreted as leaving one, two, or all three of the following questions for an
invoking Member’s to decide:

(1) whether actions are necessary for the protection of essential security interests;
and/or

(i1) what the member’s essential security interests are; and/or
(ii1) whether its essential security interests relate to “fissionable materials or the
materials from which they are derived;” “the traffic in arms, ammunition and im-
plements of war and to such traffic in other goods and materials as is carried on
directly or indirectly for the purpose of supplying a military establishment;” or are
“taken in time of war or other emergency in international relations.”104
The Panel decided based on the text, context, and negotiating history of Article XXI, that
the first question [(1) the necessity for protecting essential security interests] was to be left to a
Member invoking Article XXI.195 The last two questions were subject to objective review (to
some extent) by a DSP.106
The Panel’s conclusion that Article XXI(b) vests DSPs with the power to review whether
the requirements of sub-paragraphs (i)-(iii) are met rather than leaving the determination to an
invoking Member means that Article XXI(b)(iii) of the GATT 1994 is not totally "self-
judging".107 And because a Member’s invocation of Article XXI(b)(iii) is not within the sole dis-
cretion of the invoking member the DSP can take jurisdiction over the invocation.

The DSP, at the same time, rebuffed the U.S. argument that Russia's invocation of Article

XXI(b)(iii) was ‘non- justiciable’.108
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4. IMPACT OF RUSSIA — TRAFFIC IN TRANSIT ON U.S. — CERTAIN MEASURES ON STEEL AND ALU-
MINIUM PRODUCTS

In Russia — Traffic in Transit the U.S. and Russian delegations stood side by side arguing
that Article XXI(b) was “non-justiciable” and WTO tribunals lacked jurisdiction to review a
Member’s invocation of the clause. But the DSP’s finding of justiciability puts Trump’s invoca-
tion of the essential security exception in jeopardy in U.S. -Measures on Steel.109

The Panel Report in Russia — Traffic in Transit was not all bad news for Russia, however.
The DSP determined that an emergency in international relations existed within the meaning of
subparagraph (iii) of Article XXI(b) of the GATT 1994.110 The DSP noted that by March 2014
and continuing through the end of 2016 “relations between Ukraine and Russia had deteriorated
to such a degree that they were a matter of concern to the international community.”!!! By De-
cember 2016 the situation advanced to armed conflict.112 The DSP also pointed to various in-
ternational sanctions imposed against Russia as further evidence of “the gravity of the
situation”.113

Compare that conflict to the ‘national emergency’ that led Trump to institute Section 232
steel tariffs. Trump’s steel tariffs are based on “the level of global excess capacity, the level of
imports, the reduction in basic oxygen furnace facilities since 2001, and the potential impact of
further plant closures on capacity needed in a national emergency.” The President determined
that reducing imports to a level at which U.S. steel mills operated at 80% or more production ca-
pacity was the only effective way to remove essential security threats.!14

For three reasons the above justifications for steel tariffs can be interpreted as economic

excuses for protective trade measures. First they have their heaviest impact on our allies. Canada,

17



a close ally, and Brazil (exempt) are the top U.S. suppliers of imported steel. Russia and China,
place fifth and eleventh, with 9% and 2% of imports, respectively.!!5 Second, the U.S. is not at
risk of going to war with many of the countries that import significant amounts of steel. The U.S.
has defense treaties with five of the 12 countries chosen for increased tariffs. And third the DoD
is not concerned about the production capacity of domestic steel producers. The DoD requires
only 3% of US steel (and aluminum) production.!16

With respect to aluminum the President relied on three factors to justify his ‘national
emergency’: (1) ‘displacement of domestic aluminum by excessive imports’; (ii) the adverse im-
pact (caused by excessive imports) on the economic welfare of the domestic aluminum industry’;
and (iii) the global excess capacity in aluminum (primarily Chinese) that weakens the U.S. econ-
omy and threatens to impair the national security.!!” But as with steel our close ally Canada is the
largest source of U.S. aluminum imports.

In 2017 Canadian aluminum imports accounted for 36 percent of total U.S. aluminum
imports by value.!18 And while there have been 935 requests for exclusions for our longstanding
ally only 3 have been approved as of December. Those exclusions amounted to less than 5,000
tonnes. China on the other hand has fared considerably better.119 The U.S. has approved exclu-
sion for 550,000 tonnes. Compare that with actual Chinese imports of 641,000 tonnes in 2017
and China has hardly been affected by the aluminum tariffs.120 This disparity in impact on our
ally versus our adversary runs contrary to the President’s national security goals. Moreover it is
China that distorts global supply as well as demand balances for aluminum. Not Canada. China’s
subsidies for its aluminum makers are pulling more metal production into its orbit and fueling

excess plant capacity.12! Under these circumstances it would make more sense for the U.S. to in-
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stitute tariffs that had the opposite impact on the two States in order to meet Trump’s stated
goals.

For these reasons it difficult to see how U.S. security is threatened by dependence on im-
ported aluminum and steel. Relying on a strong ally for non-military metal production does not
seem to rise to an emergency in international relations. As stated in Russia -Traffic in Transit:

An emergency in international relations would, therefore, appear to refer general-
ly to a situation of armed conflict, or of latent armed conflict, or of heightened
tension or crisis, or of general instability engulfing or surrounding a state. 122

In what looked like a sneak-peek for U.S. -Measures on Steel, the DSP criticized “protec-
tionism under the guise of security.” The Russia Panel highlighted that on a vast majority of oc-
casions where Members invoked Article XXI(b)(ii1) the situation involved an “armed conflict
and acute international crisis, where heightened tensions could lead to armed conflict”.!23 By
elaborating on the background of Article XXI(b)(iii), the DSP in Russia -Traffic in Transit accen-
tuated Members’ past history of exercising restraint when invoking Article XXI(b)(iii), and their
endeavors to “separate military and serious security-related conflicts from economic and trade
disputes.”124 The DSP did not assign any legal significance to this obiter dicta.'?> But the Panel’s
analysis should give the U.S. reason to pause and examine further efforts to pursue Section 232
measures if it cannot meet the heightened security standards laid out in Russia -Traffic in Transit.
This holds true even though the Panel Report in Russia -Traffic in Transit (which is not final as
both Russia and Ukraine may appeal the decision)!2¢ is not binding on the U.S.127 The U.S. will

have its own chance to present its arguments before a DSP in U.S. -Measures on Steel.
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C. THE IMPACT OF THE DISPUTE SETTLEMENT CRISIS AT THE WTO

What may ultimately impact the outcome of the dispute over the President’s Section 232
tariffs is the dispute settlement crisis at the WTO. Members have failed to update WTO rules,
which has led the AB to base its decisions on vague and inadequate directives. The resulting in-
terpretations have led the U.S., along with other members, to allege that binding AB decisions
have bypassed Members’ rights to amend the WTO rulebook and thus impaired their national
sovereignty.!28 As a result U.S. officials have been blocking appointments of AB members in an
effort to force negotiations for new rules.129

The blocking of appointments has left the AB with three instead of seven members. 130
Three is the minimum number of AB members needed to hear a matter on appeal. Terms of ser-
vice for two of the three remaining AB members expire on December 10, 2019;131 the WTO will
cease to function without a rules update by that date.!32 This means that the DSP in U.S. -Mea-
sures Against Steel will need to issue a report and have appeals decided!33 by December 10,
2019.134 If that does not occur then the parties are not obliged to comply with any adverse report
as long as they give notice of plans to appeal.!33
D. PROBABLE OUTCOME

Based on the Russia Panel’s decision to take jurisdiction over Russia -Traffic in Transit, it
seems likely that a DSP will also find Trump’s tariffs justiciable and that decision will be sup-
ported by an AB if an appeal is taken. This is because, even though the Russia -Traffic in Transit
decision is not binding on other tribunals, the Russia Panel took great care to dissect Article
XXI(b) clause by clause, discuss the meaning behind the essential security exception, and detail

the negotiating history of Article XXI. The DSP provided the AB with a thorough record to sup-
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port a decision that the essential security exception is justiciable. And, because there are only
three remaining AB members, that same division!36 will hear any timely appeals taken by the
parties in U.S. -Measures on Steel. With the same arguments before it logic dictates the AB will
rule the same way in both matters.

For these reasons it is likely that a DSP will take jurisdiction over U.S. -Measures Against
Steel, find the President’s invocation of Article XXI(b)(ii1) justiciable and determine that the Sec-
tion 232 tariffs are protectionist measures rather than justified essential security exceptions to
GATT 1994.
IV. CONCLUSION

Even though Trump may not prevail on the merits in U.S. -Measures Against Steel, a loss
at the WTO is not necessarily going to prevent the Administration from achieving its Section 232
goals. Trump’s stated aims in his 2018 steel and aluminum proclamations were to “reduce im-
ports to a level that the Secretary assessed would enable domestic steel (and aluminum) produc-
ers to use approximately 80 percent of existing domestic production capacity and thereby
achieve long-term economic viability through increased production.”137

In the year 2018, when the tariffs went into effect, imports of steel and aluminum, from
non-exempt States, decreased quantitatively by more than 10%, although both experienced slight
increases in value. Annual domestic U.S. steel production jumped by 6% from 2017 to 2018
while primary U.S. aluminum production increased 18% (January-November, latest data avail-
able).138

Based on these numbers the Section 232 tariffs helped reach the 80% barrier by raising

import duties to spark production capacity.!3* Domestic primary aluminum producers in Decem-
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ber 2018 reached 78% production capacity, up from 43%, in December 2017.140 For steel, the
adjusted year-to-date production through mid -March 16 was 20.3 million net tons, up 6.7%
compared with the same period in 2018. This equalled a capacity rate of 81.4%. For the same
period in 2018, mills produced 19.0 million tons at a capacity utilization rate of 76.6% Meaning,
in the short term, the Section 232 tariffs accomplished the President’s goal of reducing imports to
a level that enabled domestic steel and aluminum producers to use approximately 80 percent of
existing domestic production capacity.!4! What remains to be seen is (i) whether the current re-
ductions will result in long-term viability for the steel and aluminum industries; (i) the impact of
retaliatory tariffs on other domestic industries; (iii) whether the deadweight loss/welfare effect
will negatively impact the domestic economy; and (iv) if the Section 232 tariffs are able to ad-
dress industry fairness and provide U.S. producers with a more level playing field, such that
those benefits outweigh any adverse economic results from the Section 232 tariffs. It is only after
these questions are answered and U.S. -Measures on Steel matter concluded that it can be deter-

mined if the tariffs succeeded.
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