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The Authenticity of the Twelve Tables

HE recont attack which has been made on ihe antiguity or
anthenticity of the Twelve Tables is the issme of two
tendencies of investigation. The one has been directed by a belief
in the insecurity of the evidence for early Roman history as
furnished by the extant records, even by the Fasti; the other
gprings from a convietion, furnished by the comparative history
of ingtitutions, that the law of Rome ought at an early stage of
its history to reprodnoe the primitiveneas of form and conception
which is revealed by the institutions of other infanf civilisations,
but of which little trace is discernible in her own. The first type
of criticism is representad by the work of Ettore Pais,’ the second by
that of Edouard Lambert ; * but the wo types are far from being ex-
clusive of one another. There ars many poinis at which they meet,
the chief and most vital of these being a profound disbelief in the
view taken by the Romans of the antiquity of their own state. If is,
in fact, the belief in the modernity, and the consequent fancitnlness,
of Roman historical lierature as & whole, the unknown as well as
the Imown, that is neceasarily assumed by a critic who, like Pais,
credits the annalists of Rome with the power not merely of supply-
ing the gaps left by the ignorance of detail, but of ereafing the

' Pals, Storwa di Roma, 1698, 1809.

* Lambart, La Question de PAuthenticits des XIT Tables et lea Anmales Mazimi,
1003 ; L'Histotrs Troditionwsells des XIT Tables & lss Critéres 4’ Imasthoniroitd des
Tradiwons 1 Usage dans IReols de Mommasn, 1908 ; La Fonctiom dw Droit Cwil
Cosapard (1908}, pp. 500-T18.
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2 THE AUTHENTICITY OF Jan,

material eventa which fill eenturies of her imaginary life; and the
critic is generally able to point to the precise circumstance of
suspicion which leads to his belief in the special fabrication, and
sometimes to the historical fast or institution which suggesied the
invention. The favourite hypotheais by which Pais exhibite the
existence of the real void and its imaginary supplement is that of
the duplication, or it may be triplication, of personalities and eventa.

This method, when applied toa history of the Twelve Tables, re-
sults in the {ransferencs of the decamviral legialation {o the close of the
fourth centory (812-804) B.c. The justification for the transferenoce
is the identification of Appius Claudius the ecensor with Appins
(laudius the decemvir, the publication of legal forms by the scribe
Cn. Flavius being regarded a8 merely an alternative form of the de-
cemviral tradition. For the external evidenoe for this view we have,
besides the inconsiatencies in the details which eoneern the compo-
gition and publication of the Tables, the cardinal fact that there
was in fradition a real doubi about the difference between the work
of Flavius and the work of the decemvirate, and that the learned of
Cicero's day were puezled by the resemblance between ithe two
epochs of reform. The internal evidence roposes partly on & sanse,
which few can [ail to feel, of the gradual growth of the legislation
found in the Twelve Tables, a growih which, as the anthor says,
is the result of the fusing of the rude national law with the more
eivilised dispositions of Greek culture, but msinly on the view thai
the provisions of the Tables presuppose conditions posterior to
those of the middle of the fifth century. The first of theee im-
preesions can cause disirusi only in the minde of those who dis-
believe that Rome had had & long history before the traditional
epoch of the decemviral legislation, and was touched by Greek
influences af an early period of her career. The second we will
reserve for a later examination, for it is as well to consider the
indictmen$ of the anthenticity of the Tables as a whole.

Lambert differs from Pais in two important points. He holds
that the anachroniams which the latter professes to have discovered
are in many respecs unreal, and he reproaches the histarian with
the exceesive antiquily which he attributes to the collestion known
ultimately as thai of the Twelve Tables. In giving a résumd of
Lambert’s own views I shall state them in the order in which they
appear in his chief work dealing with this subject,’ although this
may not prove the order best sunited to s detailed examination of
their validity.

The very fact of such early codification as that prefigured in
the Twelve Tables is objected to; it is out of accordance with the
tendencies usnally observed in historical civilisations, 'We have to
face the traditions of a dual publication of the civil code and a dual

* La Question de U Authenticitd dss XII Tables ¢ les Annales Mazims
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publication of ihe calendar. A sane historical method demands
that the evidence for such an event as the decemviral legislation
shounld be examined with reference to the date at which each of the
items of testimony was composed. When we examine the evidence
for the publication of this code, we find that its actual publication
i8 spoken of only for imes anterior to the Gallic invasion. There
i8 no tradition of its reconstitution afier the burning of Rome by the
Gauols.* Even when we reach the renith of the literary period of
Rome thete is still no mention of the code. It is not referred to
by Plautus, Terence, Cato, or Luciliua. On the other hand, the
literary productions of the end of the Republic and of the Principate
teem with referenees to the decemviral legislation. The Twelve
Tables firat begin to dawn opon human knowledge in connexion
with the name of their great interpreter, Sextus Aeliug Paetus. It
may be regarded as doubtful whether Pastus gave the ordinances this
name or regarded the body of law on which he commented as the
work of decemvirs; but there can be no doubt that the philologist
Lucius Aelius Stilo knew it under the name that was soon to become
familiar. Cassius Hemina and Sempronius Tuditanus wers also
acquainted with this name. We may therefore draw the tentalive
conelugion that the iradition appeara at the soonest towards the be-
ginning of the second century, but that already by the end of
the same century it had gained universal acceptance.

The most effective method of exhibiting the unjustifiable
charaster of the belief in the reality of the decemviral legislation
is to contrast the acceptance universally accorded to it by the
leaders of modern thought in the domain of Roman history with
their almost universal rejection of the very similar oompilation
known a8 the Leges LReqiae. Bui why this difference of treat-
ment ? The Royal Laws are attributed to & primitive Papirias,
ad the Twelve Tables to primitive decemvira. Our knowledge of
both systems rests on the same authorities—Livy, Dicnysius,
Pomponiug. Yet eminent modern scholars believe that the author
of the Leges Regiae us a code was one Granius Flaccus, a contem-
porary of Caesar. Why should not Paetus have occupied the same
plase in the decemviral myth? Why should not the first publisher
and commentator of the Twelve Tables be in realify their compiler ?
The only marked difference between the two cases is thaié the
legend of the pontiff Papirius is less perfect than thai of the
decemvirate, becanse it was more lately formed. But even the
latter legend shows great imperfections in detail, and & list of
inconaistenciee in the accounts of the decemvirate given by our

* The tradition of s reconstrustion preserved by Livy (vi. 1, 10; ¢ In primis fosdera
as logrs—erant attem sas doodscim tabulas et qoasdam regiss leges—eomqulri . . .
hoseerunt’) is disallowed by Lamberd (p. 7), becauss he regawrds the umauthentie
charaster of the Lepes Boglas as proved.
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authorities can easily be drawn up. If from matiar we pass o
style, we find that the phraseclogy of the Tables bears hardly any
resemhlance to that of extant Roman laws. Its style is not that
habitual to the legialator, it is the styls rather of the traditionmiste
and the prophet. And what are we to say about the Latinity of this
fifth-century code ? Iis vocabulary is that of the age of Plautus,
and there are hardly any of its inflexions which can be used to
illustrate genuinely antique formas.

In the face of such damning evidence why have historians
pinned their faith to the decemvirate? The reason is that the
named of the decemvirs are mentioned in the Fasti. But the
credit of the Fasti rests oo that of their supposed source, the
pontifical tablets known ultimately as the Annales Maximi., If an
investigation of the character of this ecompilation revesled its
intrinsic credibility, we might be forced to accept the existence of
the decemvirats, and the existence of this body would seem to imply
the reality of the code of which it is deemed the author. But
what does investigation actually reveal ? 1t shows that the ponti-
fieal annals formed a work more voluminous than Livy's, a work
which professed to give information of mythieal times, was tinged
with Greek legend, and quoted the poet Hesiod. If the Twelve
Tables rest on the decemvirate, the decemvirate on the Fasti, and
the Fasti on the Amnales, wo can only ssy that this towering
gtructure resté on & foundation which is rotten to the core.
It is from such considerations that Lambert draws his con-
clusions, which may be summarised in three paragraphs of his
own: ‘The attribution of the redaction of the Twelve Tables to
the decemvirs of 450 and 451 does not rest on more solid bases than
the adtribution of the Leges Regise to Romulus and Nums.'
‘ The same presumptions which permit us to suspect that Granius
Flaccos might have been the redactor of the compilation called Ius
Papirianum seem to designate more sharply still Sextus Aelius Paetus
as the author of these Roman irstitutes comtumiéres whish have
come down to us under the name of the Law of the Twelve Tablea.’
‘Weo are in presence of brocards or maxims of jurisprudence,
certainly archaic but perhaps of wnequal sntiquity,” which have
only been formed into a single ocompilaion and attained a
permanent written form towards the beginning of the second
century.’

It will be convenisnt, in an examination of these views, to deal
first with the somewhat sdventitions elaments of the Leges Regiae
and the Annales Mazimi. The reasoning connected with the first of
these (or at least the form in which it is presented) is characteristio

¢ Lambert in L'Hisioirs Trodviosnslle, p. 18, admiis more tully than in his other
works on the snbject the possibility of preceding, but lsss extensive, jurisite ecm-
pilations, as lying st the basis of the Twelve Tablea.
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rather of the pleader than of the savan{. It may be termed an
argumentumm ad scholam, and, like all arguments that strive to
convinco an individual or & school of inconsistency, is dependent
for its force on the correctnesa of the poeition assumed by the
individuoal or sohool for the conclusion admitted and used as a lever
by ite opponent. Yet, as there is some real resemblance between
the histories of the sacred and secular codes of Rome, a con-
gideration of the evidence on which the former rests is not
inappropriate to the present subject. Some of the Royal Laws are
cited (evidently from written sources) by Ciecero;* but Dionysius
is the first to stafe the fact that they were compiled by the early
pontiffi Papirius.” The ws Papirianum (in one case a Lez
Papiria) is further mentioned by writers ranging from the second
to the fifth century a.p.—Pomponius, Paulus, Macrobins, and
Serviug. Panlus mentions a certain Granius Flaccus, whom we have
reason to regard as a contemporary of Caesar,!as defining the ward
pellez in Ubro de wure Papiriano.® From the circnmatance that
Papirius is first mentioned in suthors later than Granius it has
bean inferred that this commentator was reslly the first redactor of
this code of pontifical law.'* It is very queetionable whether this
assumption is justified by the facts. To Cicero and his con-
temporaries the code waa a living thing, the laws of the kings, on
the same lovel of realily as the lawe of the decomvirs; the
personality of the ancient redactor was a matter of no importance.
On the other hand the personalily was of importance to a Groek
historian of the monarchy like Dionysiug, or to later jurists to whom
the compilaiion was an inert mass of sus Papirianum. When a
work haa become the prey of scholarahip ite author assumes as much
importance as its contents, a procesa which we shall obsarve at
work in the methods of reference to the Twelve Tables. The alight
reforence to Granius as the author of a book De Iure Papiniano
does not necessarily imply that Granius arranged or rearranged
this code, still leas that he invented Papirius. The invention of a
parsonality by an author is always a baxardous hypothesis, and it
i8 rendered particularly hazardous in this case by the fact that
Dionysius, who came to Rome perhaps during the lifetime of

* Ds Rep.il. 14,98, v. 9,8 ; Dy Leg. L. 10, 1. * Dionyu. iil. 88.

* Gansoriuus (Ds Dis Nad. il 3) cites Granias Flasous ‘1 libeo quem ad Cussmrem
de Lndl;ihmﬂimiptum rediquit.’

* Pailus in Dig. 60, 16, 144.

= Mommsen was very esutious in his trestmeni of this subject He did not
attribote the creation of the eods to Granius Fisocus, althongh ha held that i wasa
private work of comparatively lats dats, and thought that justifable doubls were
aroused by the fact that the history of the religions ediot breakn of after the burning
of Homa by the Gauls, and siddenly reappears under Caesar (Sicatisr. il 43). He
perhaps greremphasised the view of its soppresdon after the Callie eonflagration.

Livy (vl 1) does not say that the Lepe Regwae ware suppressed, but only that ' quas
. . nd sacra pertlnebant . . . suppreses.’
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Granius,' accepts Papirius as an hisforical charaster of the early
Republic. But, even if we suppose that Granius rearranged the
laws and assigned them to their respective kings, the analogy of
the atiribution of the Twelve Tablea to the decemvirs is rather
that of the assignment of the Royal Laws to kings, or even to the
pontifical colloge of the early Republie, than of their assignment to
special monarchs. We may grant the possibility of the resem-
blanee of the history of this compilation to that imagined by
Lambert for the Twelve Tables in ceriain particulars. The
ordinances may not be all of the same date, although none can be
shown to have arisen in what is generally considered the historieal
epoch, and the compilation may have been subject to more than
one redaction; but the genuinely antique character of the Leges
Regias must romsin an unquestioned fact. They reveal scarcely
& thought that could have crept in in later timee.!* The view
of marriage is the ancient view of the Roman hierarchy, nof
that of the civil law; the death penalty inflicted on a woman
for drinking wine, the sacrifice to the infernal gods of the man
who sells his wife, belong to a prehistoric age. That these
pontifieal ordinances shounld have remained unwritten for centuries
is inconceivable : it is almost a8 incredible that they should have
been unattached to the names of the kings at a very early date.
What pontiff first eaw to their redaction, whother his name was
really Papirius, are questions of minor importance. In default of
evidence to the conirary we must assume the truth of the view thai
wag current in the time of Angustus. If we accept this view, the
important fact revealed by these Royal Laws is the existence of a
written compilation (if it cannot be called a code) anteriorly to the
apoch of the decemvirs. The language of this compilation has of
course passed through the erucible of scholars and scribes, and iis
original diplomatic tenor has been almost wholly lost.!?

The Annales Mazimi, to which we now turn, have a more
intimate connexion with the history of the Twalve Tables, in go far
a8 wo are no longer in the region of analogy but of possible,
although it must be admitied very doubiful, testimony. Their
importance in this question is threefold : for, if they go back to the
fifth century, first they exhibit the use of writing on a folerably

1t Dionysius (L 7) states that he came to Italy af the closs of tha olvil war in the
middle of the 187th olympisd—thai is, abont 29 nc.

* The mantion of the largesse of asra coc in the law aboat the spolia opima
(Festos, p. 189) is the only probable ‘ modernistion ' in this oods. Bat the question
of the antigolty of the as is & dispoisd one; ses below, p. 18, There is nothing
pecemarily modern in the ardinance sgainst the threafold sale of the son, for the Leges
Ragias do not connect ft with adoption. Lambert (7' Hidoire Traditionsslls, p. 20)
objeots to the references to the poputar azsambliss. Whether this be an anschronigm
of not, it is cartainly not an obvioos or provable ane.

3 The Imperative [n * Bi norus, mors divis parentum edtod ' (Festus, p. 280) shows
the anly antique form which the exiant laws preserve.
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extenaive scale for official purposes, and thus render easier the
accoptance of a writien code of law; secondly, they must have
mentioned both the decemvirate and the code; thirdly, they may
be the source of the extant Fasti. If we acoept the very probable
conclusions of recent scholars, such as Beeck and Cichorius, the
Annales had their origin in the annually exhibited tabula ponsificis
mazimi, which was none other than the calendar ; '* certain events,
guch as eclipses, prodigies, droughts, were entered under the dates
at which they ocourred, and the objeot of these enfries was of a
wholly religious or priestly character and closely connected with
the pontifical ritual.® The names of the eponymous magisirates of
the year would almost certainly have appeared at the head of the
table, and it seems that in later times the year of the city was given
a8 well.' With the course of time the eniries became fuller;
triumphs, expeditions, elections were mentioned; and it waa
such scatiered notices, not a continuous priestly chronicle, that
became the sole source of information for the earliest annalists.
Even when an historical literature existed in Rome the annual
publication of the tables was gtill continued, and it was not until
the ponfificate of P. Mucins Seaevola, consul in 133 B.c. and
pontifex maximus probably from about 129 p.c.,'” that this fask
was finally surrendered.’ The cassation of the issue of the tables
may be pot between the years 129 and 114 s.c., the latter year
being the latest to which the life of Soaevols is held to have been
prolonged.'" The tables were ultimately to be found in a collected
edition of eighty books,” and it was doubiless to this compilation
that the name Amnales Marimi was given, the leaser annals from
which it was distinguished being those of the private historio-
graphers.”™ Wo are not told who was the author of this
compilation, but it may have been effected under the supervision of
Bcaevola himself.

The two questions of most imporiance in connexion with
those annals are, first, what was the period covered by this
great work, and secondly, what was the type of iis contents?
They are questions of very different import for the history of
the Twelve Tablea. With respect to the first question, it has been
held, in consequence of a statement of Uicero, that the earliest
recorded eclipse was that of 5 June circa 850 av.c. (404 B.0),"

1 Hesck, Dis Kalendericfel der Pontifloes, p. 68

4 Qlehorius in Paoly-Wissowa, Real-Ene. 1. 3947 foll.

¥ Dwonys. i. 74.  Of. Cichorius, Le.

" The exnst date of the death of his predecessor, Belplo Nusles, iy not known.
Naxlea became pontifex maximos in 180, bat died shorily afterwards in Agla

* Gio. De Or. 1L 18, 53, P Peter, Hist. Rom. Relig. p. xnif.

® Barv. In Aen. 1. BTS. # Clohorlos, Le,

® Ois. Ds Rep. L 16, 35. Bee Beeck, op. cit. pp. 75,119 foll. Ciosro may hers
Imply, alihongh he doet not siate, thai thiy was the firgt recarisd eclipss. He says
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that the extant Anmales could only have extended a litile beyond
that period—a view which has been naturally brought inio
connexion with the Gallic conflagration, but can only be held if we
baliove that Cicero’s statement that the information furnished by
the annalg covered the period ab initio rerum Romanarum ™ refers
not to the record extant in his day, but fo the methods of the
recard a8 & whole, and also if we neglect (as it has been often held
that we should) the statement by one of the Augustan historians
that the interregnum after the death of Romulus was mentioned in
some pontifical work.® It is alear that, if we adopt the view that
the tables stopped short somewhere about the elose of the fifth
oentury, they may not have reached the period of the decemvirate,
although there is a possibilify of other epigraphic records, con-
taining at least the names of magistrates, which may be the basis
of the extant Fasti, But confroversy as to the credibility of the
Annals has chiefly gathered round two other points—the enormous
sizs of the work and the extant quotations from its oontents. It
has been caleulated that, if the Annala did not go much beyond the
yoar 850 a.v.0., it treated only three to four years in a single boak,
whereas Livy treats five to eix ; if it wont back to the beginning of
the Republie, it treated four to five years per book, whereas Livy
treats six to seven.® This diffuseness of treatment seome at first
sight to imply the absorption of legendary elements, and such
absorption seems to be indicated by such a citation from the
Annales as that made by Gelline.® Bui one fact may be taken as
certain, and that is that the compiler of the Annales did not
actually fuse the dry contents of the pontifical Tabulas with
legendary matter drewn from Hellenic or other sources. A work
in which this was done would have been the leading history of
Rome, which would have made its aunthor famous,™ which would
have been freely drawn on by later historians, and which would
bave been lively and pleaging in contents if not in stfyle. The
facts, on the contrary, are that the compiler or compilers of the
Annales remain unknown, that the onlyanthors known {0 have had
an independent knowledge of the work are Cicero, Atticus, and
Verrius,® and that the jejune cheraster of the early historiography
is dwelt on by Cicero.™ There seem to be bni two alternative
that it was one on which the calenlstion of sariier sclipses was based. The nomernls
for the year mentlored in this passsge are aleo not quite certain.

= Cjo. De Or. il 12, 68, W FVita Tac. L L

® Cichorius, Le

® {y. 5, 5. (sllins hers gives the story which explaing the aphborigm ‘ Malom
consllium sonsnltor] pessimmn est’ For the dlscossion whish has gathersd round
the quastlon whethar the use of comsxlior in this sense {3 really antiqoe see Bilshaler
in Rhein. Mus., K.F., 31L p. 8, Glehorizs, Le., Lambart, p. 48 foll

" Ciehorim, Le. " Iid.

® Evan apart from the qoestion whether iersméss aboold not be resd for incundias
In Clo. De Leg. L 3, 6, the exilidss of the oxntents or siyle of all the early historio-
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hypotheses which ean explain the diffienlty. "One resis on the view
that Gellius had seen the work and cites correctly. In this case
the mythiocal element was appended to, but was not taken up inio,
the work. In other words, Scasvola, if we suppose him to be the
compiler, had in the publication of the pontifical Tabulas followed
the method of treatment adopted by Aelius Pastus in his edition of
the Twelve Tables, and published a text of the Tabulae with a
commentary. This explanation, however, is rendered improbable
by the fact that the author of suech a work should have been as
well or perhaps better known than Paetus, and that later
historians would almost certainly have drawn freely from so rich &
source. The second hypothesis rests on the assumption that the
mythical element which is found in Gellins's citation, and in those
of authors of a less degree of value, can be explained away. It
this were possible, few would be willing to deny assent to the
brilliant hypothesis of Cichorins that the Annales Marmmi were
neither more nor less than the actual calendar {ables of {he
pontifices, and that these tables were pui together with not a day
eliminated. Even those days on which nothing occurred stared
the weary reader in the face. Such a work would certainly have
the jejune charroter attributad to the Annals by Cicero, and would
succegsafully frighten away any later historian in search of the
picturesque.

A great deal has been made of the supposed mythieal element in
the Annales Mazximi in oonnexion with the decemvirats, bui really
this mythical eloment is as nothing in eomparison with the doubt
whether the 4Anrales Mazuni extended beyond the close of the fitih
century.® The mythical slement might have given colour and detail,
but could it have given & list of decemvirs 2%  On the other hand, if
the Anmales began much later than 450 B.c., we can assign no
origin to the names of the decemvirs in the Fasti. The source of
this portion of the Fasti is, and seems likely 0 remain, a closed
book. A feeble attempt to open it has been made by supposing
that the compilers of the Fasti in the Augustan period used the
Annalis of Atticus—a little book that happens to be known out of
perhaps many others of the same type. From the descriptions

graphy Is dwelt on in this passage. Ci. Ds Or. ii. 12, 58, where, after speaking of tha
Ammales Martmi, he says: * Hanc similitodinem saribandi mult secutl sunt, qul sine
ullis ornamentts monumenta solum temporum, hominum, locorum, gestarnmqus
rerum reliquerunt.’

* The doub4 most be based chiefly on the bellet in thelr desiructlon during the
burning of Rolne, for tha evidence furmished by the eclipss of 850 is very doubttul.
Bes above, pp. 7, 8.

¥ The critios vary in their view of the historioal suggestion which thay believe to
underlis the mythical decemvirste. Pals (Sioria di Boma, L 1, p. 591) thinks of the
Decomotri litibue rudicandis, Lambert (I Histosrs Troditionmells, pp. 118, 133) of the
decamviral commissions appointed for the provincss and of tho Decemroiri sacrs
Jactundiz.
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of Cicero and Nepoa (if indeed they ars referring to the same work)™
Atticus’s book seems to have been a summary review of the history
of Rome and of other peoples with which the city was brought into
oontact,® in a very small compass, with an appendix containing
genealogical tables. There may have been less Roman history in
it than there is in the epitome of Velleiua. The scholars of the
Augustan period were sat to ransack the archives for the purpose of
oompiling the Fasti, and we are asked to believe that they found
the chief sadisfaction for their curiogity in scanning the pages of a
small universal history. The other, more profeasedly genealogical
works of Atdicus ¥ may sometimes have served their purposs; but
it is useless to disonas the poesible bearing of snch works on the
structare of the earlier portion of the Fasti.

Let us leave this region of conjeciure, where doubt and confidence
are equally misplased, for the more solid subject of the manner in
which writers of the Ciceronian and later periods regarded the
history of the Twalve Tables. The gravest poinf of all ia thaf
which fouches the oharactar of the work sseribed respectively to
the decamvirs of the middle of the fifth century and to the ascriba
Cn. Flavius of the close of the fourth. It has sometimes been
maintained that Flavius is credited by some of our sources with
the publication not merely of the calendar and of the actions of
law, but of the body of the civil law itself. If this interpretation
is correot, it would geam {o follow that the Romans were unable to
fix the epock of the codifieation of their law within a period of a
century and e half. Buot it is very questionable whether this
interpretation is justified. Asa rule brief and lees specific accounts
of an event given by some authorities must be interpreted in terms
of longer and more specific accounts by others. When Livy says
that Flavius civile iue, reposniium in penctralibws pontificum, eoxlgarit, ¥
his words must be interpreted in terms of thoee accounts which
speak of this seribe A8 revesling the formes of astion.® Livy, who
has already described the work of the decemvirs, certainly does not
himself beliove that the substantive law of Rome was at this fime

"™ Cicaro's refsrancss to the work are as follows : ‘ Iais omnem rerum memorim
breviter ot . . . perdiligenter exmnplexus est’ (Bruf, 8, 14), ‘Ills yero &t Do . . .
mihi qoldem maolta o eam ntilitaiem, quam requirebam, ai explioatis ordinibus
famporum ono in conspsctu amnis vidersm ' (ibid. 4, 15). Nepos (difdouns, 18, 1)
thus describes the historical astivity of Attens: ‘Bummaus . . . foit . . . antiqul-
tatiy amator; quam adeo diligenter habult sognilam ot eam totam in &0 volomine
exposnerit quo magistratas ordineyit. Nolla enim lex neque pax nequs bellum neque
res Dlusiris et popull Bom. quas non in 0 sue tempore di notata, ot _ . . slo familia-
rum origlnem sabtexuit ot X eo clarernm virorum propagines posximos cognoscers.’
Thess passages are both treatsd as referring to the Ammsls of Attens in Teaflel-
Bohwabe, Geach. der rOm. 144 § 173 (b).

9 Ola Oruior, B4, 120, * Nepou, dti. 18, 8,

= Iy {z. 48, 5. Valerius Maxtmus {iL &, 2) follows the aceouni of Livy.

™ (. D¢ Or 1. 41,188, Ad A vi. 1, 8; Pompan. in DHg. 1, 3,3, 7. Fors
aritielam of the anaient sources desling with Gn. Flavins ses Beeck, cp. cil. pp. 1-58.
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hidden in the penetralia of the Pontifices, and his deseription of
what Flavius did reveal can scarcely be called even inaceurate. For
is not procedure a more important part of civil law than the lifeless
letter of the code itsalf ¢ The utmeost that any tradition attributes
to Flavius seems to have been the publication of the forma of action.
Bome ancient sources, however, were silent on this point* and
spoke of him only as the publisher of the calendar. It is with
respect to this enterprise that we find a twofold difficulty. First,
was the calendar a mere record of Dies Fasti, Nefasti, and Comi-
tialea, or waa it a more helpful judicial calendar giving forms of
sotion appropriate to certain days? Secondly, what relation did
the publication of the calendar by Flavius bear to its previous
publication by the decemvira? A reader of the famous passage in
Cicero’s Pro Murena may well feel that in his account of the work
of Flavius the orator is, rightly or wrongly, describing the publieation
of something more than a mere record of court days.® If we
believe that Flavius published a kind of judieial vade meoum—
Actions and Calendar in one—we are rid of the diffienlty of the
dual publication of the Calendar. All that had been published by
the decemvirs was a list of court days. But it is a curious fact
that in a letter written thirteen years after the delivery of the Pro
Murena Cicero adopts another, equally reasonable, explanation of
the dual publication. He suggests that the decemviral table which
contained the calandar had been concealed,* & staternent which
agreos perfeetly with Livy's deseription of what happened after the
Gallic conflagration. There we read that, while the record of the
Twelve Tables was collected from various sources, quae guiem
ad sacra pertinebant, a pontifinbus marime, wt religions obstrictos
haberent multitudinis animos, suppressa.*® Among things quse ad

® Cloaro says (lo): ‘ Neo vero pauol sunt sostores On. Flavium soribam fastcs
protolisse aotionesqua aomposuisss.’

® (Qe. Pro Mwur. 11, 25: Posset agi lege neens pancl quondam sciebant: fastos
snim vuigo non habebani, FErnt {n magns potentis qui consnlebantor: = quibus
etinm dles, tamquam a Chaldasls, petabatnr. Inventus et soribe quidem (n. Flavics,
qui earnioum coulos eonfixerit ot singulis diebus ediscendos fasios popule proposusrit
ot ab ipuis oanais (capeds) jorisconsuliorum (azuiis ixripconsuiins sorum) mplentiam
compliarit. Itagoe iratl flli, quod sant veritl, ne dterum matione parvolgats o ocognita
tine sua opers (lage) agl posset, vartm quaedam (?) comnpososrmmt ot amnlbes In rebus
ipsl interessent’ If oerda guosdam b the oorrest reading, (Roero might mesan, not
that the jurists Invenied the Forms of Astlon afier the publimtion of the calendar
(Besck, op. cif. p. 58}, but that they made them more intneats (Hedtland s loc) Has
would thus presupposs the poblication of the forms, Baot the patsage is mere banter
and hardly sdmits of serfous Interpretation. It has been remarked (eg. by Niebohr)
that any observant Homan might have dissoversd tha oalendar for himself. But this
1s tros only on the assumption thai it was noi tampered with by the pontiffs (Hart-
mann, Der romiscke Kalemder, p. 118). The Actions o0 might have besn discovarsd
by cbaervation ; but the procoss would have been diffienit. L Besck, op. ost, p. B.

* Clo. Ad Ay vi. 1, 8 ‘Ocnltatam putant goodam tempory |stam tabulam, ot
dies agend! peterentar & paocis.’

“ Liv. vi. 1, 10. CL Boh3ll, Leg. dwod. {ab. relig. p. 1.
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sacra pertinebant the pontiffs might well have included the calendar.
And we may suggest another motive for its suppression in its
poesibly obsolets character. A calendar issued in the year 450
might have been a misleading guide for the year 888. It cannot
be said that any fundamental inconsistencies reeulté from a
comparison of the legal reforms associsted with the two great
Appii. But it cannot be denied that thero was coneiderabls
uncertainty as to the proceedings of the protégé of the later Appius.
AHticus appears to have written on one occasion to Cicero ina
oondition of soholarly panic, caused by the discovery of the
tradition of the dual publication of the calendar. If Flavius first
issued the calendar, must he not be anterior to the decemvirs ?
Cicoro anewers that Flavius was certainly lster, but that, if he
himgelf has erred on the point, he haa done so amid an ample
company.*! If does not seem that our faith in the Twelve Tables
need be seriously shaken by such doubts; for the conditions of
knowledge relative to the fact of the publication of the Tables and
the fact of the publication or republieation of the Fasti were not
the same. The Tables were m parmanent record of an impoging
magistracy ; but it might well have bean difficult to determine how
or when the Fastt bad been issuad or reissued by or from the
pontifical college.

We now pass o the iraditions relative to the publication of the
Tables themselves. They are represented as being on view down to
the time that Rome was sacked by the Gauls. After that dissster
they, with the Leges Regiae and other documents, are said to have
been restored.!? Their republication on tableta of bronze is not
described, but, if the view mentioned by Cicero that the tablet with
the calendar was concealed has any foundation in fact, we have
the implication that the other tables were in some way accessible
to the public. But, apart from these itraditions, we bave no
evidence for their exhibition either in Rome or in any other place
until a chance relerence in Cyprian reveals the surprising fact of
their presence in the Forum at Carthage in the third centurys.p.9
It has been suggested that thie vensrasble document wae sent to
Carthage with the Augustan colony,* and such an anachronistic
feat was certainly characteristic of the national and archmological
revival of that age. The spirit that created the Fasti revived the
Twelve Tablea. For could it have been more than a revival ? It
has bean argued by Scholl that the modernisation of the language
of the Tables, and what is known of the character of the work of

9 Jlo. Ad 4. 7. 1,8, CL . L 18 o Liv. v, L.

® Cypeinn, Eput il 4 (cited by Schall, op. oif. p. 15). It is not so certain that
the passage of Balvisnus (D Gub. Dei, vili. 8, eited by Beh3ll, op. cit. p. 17) supplies
svidanoe for the existense of the Tables in the Forum of Owrihage in the fifth

eantury.-
" Bchall, op . . 17.
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their interpreters and commentators from the beginning of the
second century, show that no ancient and aunthentic document
could have been in existence. The later grammatici, he thinks,
borrowed from the earlier instead of appealing to an original source.*
The argument is not quite conclusive, for how few even of modern
scholars take the trouble {o collate a printed inscription with its
original ! Btill the abaence of really antique forms in the gram-
marians does make it probable that there was no one public and
authentic copy which was easily accessible. This discontinuance
of publication, which may go back {o the early part of the sscond
century, may be easily oxplained. The Tables, never obsolete, were
yet becoming antiquated by the growth of jurisprudence. They
would have been a very misleading guide for the unassisted litigant.
The prastor's edict had taken their place in the Forum as & century
later it took their place in the schools.** The Tables themselves,
gincs they required interpretation, naturally fell into the hands of
editors and of commentators, whether juristic or grammatical.
Evan before this they had passed into general circulation and were
learnt by heart by schcolboys. On the whole it cannot be said
that the history of their continned existence and publicafion (in
formma varying with the neede of the age) presents any abnormal
difficolties. Considering the lateness of onr sources of information,
we oould hardly look for much more light than we possess on their
adventures down to the beginning of the sscond century. From
that point onwards we can trace their history with fuller certainty
in the works of the commentators.

When the Tablea had become the ferror of schoolboyas their
influence on literature was inevitable. Echoes of their language
can bo traced in Plautus, Terence, Ennius, Lucilius.t’” Yet none of
these writars speaks of the Twelve Tables. Cato, when mentioning
one of their provisions, epeaks of it &8 being found in legibus, a
referonce of characteristic vaguenese.'* How, it is asked, can we
account for this silence, aa compared with the frequence of reference
to this code in the later Republic and the Principate, except on the
supposition that no code was known {o these authors of the second
century ? The estimate of the probability that a mention of the
Twelve Tables should have occurred in the fragments of Enniua,
Luacilius, and even Cato, is & task beyond my powers; butleonfess
that it is surprising that no specifie referance to the Twelve Tables
ia to be found in Plsains, if the code was at that time usually
designated by this name. If is unguestionably a literary surprise,

# Bohdll, op. cit. p. 10. L. Volgi, XIT Tafeln, 1. 83 foll.

Y (Gio. De Leg. ii. 28, 50 ‘ Disosbamus enim posri XIL, ot earmen necaseariom,

quas fam nemc diselt’ CL L 4, 9.
4 Behdl,, op. it p. 9.

* Cato, B. R. pr. 1. We may ecompars his potzling anonymons refersnos to s
groat agrarian lnw atill valid in his time (ap. Gell v, (¥il], 8, 87}
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although it i8 not one of the first magnitude. It is by no means
comparable, for instance, to the paucity of the refarence to writien
charaoters in the Homeric poems. Bui may it not be that we'sre
here in tonch with a literary fashion, explicable on historical and
psychologma.l grounds ? Plautus, Ennius, Cato, Terence were all
earlier or later contemporaries of the earliest of the known eom-

mentators, S. Aclius Paetus. The name Twelve Tables is the
name of a code or of a book rather than of a system of law. It is
possible that studenta of the earlier period learnt the code simply
as the wus eivils of Rome—jons omnis publici privatiqus iuris.® 1§
is posaible, in other words, that the influence of Paectus and other
commentators did imprint the somewhat lifeless and artificial name
Twelve Tables on what had hitherto been the living voice of
Rome’s early legislators. As in the case of the ius Pagpirianum,
the scholarly title, which recalled definite historical mssociations,
may have prevailed in proporiion to the waning of the living force
of the great code. We may make this concession to the influnence
of the commentators without holding that they were the original
colleetors, and eo far the authors, of the legal eystem issued under
thair names,

It is to these commentators that we now turn to discover, if we
can, the justification for the kernet of Lambert's theory of origin.
B. Aeline Pastug Catus, consul in 198 and censor in 164 B.g., is
the earliest of the interpreters of whom we have any knowledge.
He waa the suthor of the Tripertita, a work which gave a text of
the Tables, an explanation of the text, and finally the legis actio
of which the Tables formed the basis.* .Next a certain Acilius or
Atilius, surnamed Bapiens, is mentioned among the veteres inter-
pretest  Lastly we have L. Aelius Stilo Praeconinus of Lanuvium,
the philologist. It is often difficult to distinguish the extant relics
of hia work from those of his earlier namesake,* but it is probable
that, while Aelins Pactus was mainly a juristic commentator, the
interpretation of Aslius Stilo was almoat entirely philological and
grammatical.® Little is known of the work of Acilius, butf it
probably ressmbled that of Pastus more closely than that of Stilo.™
The age of the two latter of these commentators is a question of great
importanece in the literary history of the Tables, for we should wish
to be able to discover whether the fraditions which may have been
siarted by Aelius Paetus were immedintely perpetuated. Our infor-

& Liv. iil. 84. * Pompon. in DHg. i 4, 3, B8,

M Adlinge in Cls. Dy Leg. il 18, 50; Atlme In Pompon. fLe. The ocontext In
Oloero ssems to prove that Aollins s mentlonad as an {nferpres of the Tables, althoogh
Lambaert doabts it (Droié Osoil Compard, p. 560).

# Bohall, op. . pp. 80, 81. ® Ibad. pp. 35, 26.

“ This concdusdon may be drawn from the fasts that Pomponios speaks of him In
emnexion with Pastos, and thai (losro classes him among the velsre inlerprete.
Bes Bohall, op. oif. p- 30
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madion is unfortunately meagre, but, a8 regards Acilivs, the fact
that he is reckoned among the veteres interpreies makes it pro-
bable that he was a contemporary of Paetus, and the fact ihat
Pomponius mentions him after this jurist would seem to show that
hs was a late contemporary. As to Aelius Btilo, the extreme data
about his life reveal him aa the friend of Caelins Antipater and as
the teacher of Varro and Cicero.** He seems to have reached a
great age, and may have been born about 154 p.c.,™ perhaps before
the death of Pastus. If our conclusions about Acilius are correct
the three scholars overlapped each other, Each could be influenced
by the other’s teaching. What bearing has this on the supposed
fiction of the Twelve Tables ? Ii means thai a fiction conaciously
or unconsciously perpetrated by Paetus was perpetuated in the full
light of knowledge and scholarship. The participation of Stilo in
tho fiction i8 above all astonishing. This savant commented on the
Carmen Saliare¥ yet he took a compilation by Paetus for an ancient
and suthentic document. We may also remark that two learned
historians of the period were as grossly deceived as the grammarian,
Cassiue Hemina (circa 146 B.c.) and C. Hempronius Tuditanaus,
oonsul of 129 b.0., aceepted the story of the decemvirate with
implicit faith.* Buf the most surprising fact connected with the
legend which Paetus is believed to have floated still remains to be
mentioned. The Tripertita was not a mere memory to the later
world ; it was extant in the time of Pomponiug.” This work bore
on the face of it the fact that it contained the Twelve Tables; it ia
therefore difficnlt to aceept the view hinted at by Lambert,* that
Paetus himsalf did not give this name to his compilation. But, if
he did, we have but two alternatives before us. One is that Pastus
invented the legend—a proceeding hardly worthy of a consularis, a
censorius, of the greatest living student of law—a proceeding which
involves the hypothesis that the invention was accepted by Acilius
and Btilo, not to mention the tact that at the time of its perpetration
the learned Cato was in existence $o protest against it. The recep-
tion of a recently formed legend by ignorant minds is possible ; bus
the literary reception of such a legend in an age of historical
writing, scholarship, close juristic investigation, seoms beyond the
bounds of probability. Our second alternative of course is that
Aclius Paetus found the tradition of the Twelve Tables and the
decemvirate and accepted it. It appears certainly to be the more
reasonable of the two.

We must now pass to the difficulties which are held to be pre-

¥ Cie. Druy. 54, 206, 307; (Olo.] Ad Harenn. Iv. 13, 18.

 Teuffal-Bchwabe, § 145, ¥ Varro, L. L. vil. 2.

“ Macroh. Sat, i 18, 91: * Tuditapos refert . . . decemviros, qui decem tabalis
duas addidarunt, ds interealando populum roguses  Casslus cosdemn sorlbit anctores’
* Pompon. in [Hp. i. 2, 2,38 * Exstat illios liber qul inseribitor  tripertita.’*

® La Question ds PAxthenticits, o, pp. 13, 27.
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sented by the style and the language of the Tables. As regards the
element of style, there are considerable difficulties even in consider-
ing the view that the tenor of the Tables is not the {ypical mode of
ntterance of Roman Law. Ewven if we hold {as I do hold) that the
extant citations from the Tables, which form a very small part of
their known content, are not a mere memoria technica devised for
the use of schoolboys or the public, but are genuine fragments of
the original provisions, can we be certain that they are more than
mere sentences torn from a larger context—the key sentences that
express the easence of the particular injunction or prohibition ?
Cicero's imitation of the language of the Tables in his work De
Legibus seems o prove that the fype of sentence familiar to us
from the extant fragmenta was the style of the whole code as known
to him. There was an absence of relafive clanses and subordinate
periods. But, for all we know, even the longer of the extant frag-
menta, snch ag those referring to juriediction or to testament, may
have had a considerable context of their own. Is there any means
of proving that early Homan legislation, however ample in detail,
waa not of this brief, imperative type? I can discover none. We
have no tragment of any other law that is certainly earlier than
the third century, and the one paragraph which has been preserved
from ithe lex Aquilia de damnro of that epoch is as simple and
siraightforward as anything in the Tables, but quite insufficient,
on account of its brevity, to throw any real light on the question of
style. The lex Silia de pondsribus publicis differs from any extant
provision of the ecode in the complexity and detail of the subject
which it treats, and the one line from the lex Atinia de wsucapions
might easily have come from the Twealve Tables.®! Iiis not until
wa reach the closs of the second century that we are in possession
of complicated acta of legislation of the later familiar {ype, and
their appearance simply serves to raise the question whether the
gtyle of Roman legislation had not changed in the course of ages,
whether the refinements of the legislator and the draughtsman were
not & late product of overdeveloped legal caution.  But, even sup-
posing that the ponderounsly interwoven sentences of the later style
were always characteristic of a Roman lez, ia there any reason why
the style of a code should resemble that of an act of parliament?
Would an English code reproduce the literary graces of our present
ptatutes ? That it need not do 8o is patent to any one who glances
at the crystal pages of the Gesetzbuch fir das deutsche Reich. The
complexity of Roman statutes does not appear in the praetor’s edict.
Why, then, should we demand i{s presence in a code? Cicero's
legal and literary sense saw clearly that the foundstions of law
must be a8 pregnant and pellucid as the gnomes of the Leges

& Chll. xvil 7. ‘Quod subrupium erit, elus rel astarne anctoritas eslo.” Lambert
(0p. cu. p. 38) regurds this as & ‘ broowrd juridique.'
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Regias and the Twelve Tables. It is probable that the decemvirs
held similar views. Had they framed jaw-breaking and mind-
shattering acts of parliament, which create misconceptions by the
very observance and statement of their possibility, these acts would
have boen superseded in a few years. Diodorus m right in saying
that the rouofesia which lived was Bpaydwr xal dwipirros
arycaipém. O

If from style we pass to language, and consider firef the
voesbulary of the Tables, there is every reason why this vocabulary
should be practically that of the later literary period. The interval
between the decemviral legislation and the birth of Plautus is the
interval between the reign of Queen Anne and our own day. But
even 400 years does not make much difference in the essentials
of the vocabulary of acts of parliament, a8 may be proved by
any one who cares to consuli a statute of Henry VIII. It may be
objected, however, that such comparisons are vitiated by the faot
that literature bas given a greeter fixity o the language of the
modern world. Such an objestion might be valid if we were not
dealing with legal language. The fixity of legal forms, words, and
phrases in & communify such as Rome was probably attained at a
very early date. As a maiter of faci, however, there was infinitely
more of the antiquated and the obsolets in the Twelve Tables than
can be illustrated by our present knowledge. The proof lies in the
fact that the Tables required the philological labours of an Aelius
Stilo as wall as the juristic labours of an Aelius Paotua.

On the other band, when we pass from vocabulary to ortho-
graphy, the modernity of the Tables is patent and undeniable.
Their philological value is almost nothing. Buch Iate and ¢commaon
formns as the final d in the ablative and imperative can no longer
be traced. We find r for the soft s between vowels, a change
which came into vogue in the fourth century.® The gufturals
¢ and g are distingnished, the old uso of ¢ surviving perhaps only
in pacsnt and pacit, and even in thia case it was doubted whether
the word wae really connected with pange and not with paciscor.®
Scholl observes ** that the Tables are nearer than the Tituli of the
Beipios to the language of Ciceronian times, not to speak of the
horrida vetustas of the Baliar and Arval hymns. He wisely
remarks that we cannot wonder thel a religious ceremonial
(perhaps not understood by the priests themeelves) should be
preserved in a truer form than s law destined for common use.
The interpreter, the schoolmaster, and the schoolboy have in fact
brought about the inevitable changes that made for faeility of
learning or citation, and perhaps the only valuable conclusion that
igsues from the modernity of the form of the Tables is the view,

“ Diod, xil, 94, ® Clo. 4d Fgm, ix. 21, 2; Pompon. in Dig, L 8, 2, 88,
* Quinct. i 6, 10-11; Ter. Besur. vil. 16 K.: of. Faitas, p. 350. s P68
YOL. xX.—NX0, LIXVIL, a
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already noticed, that the commentators soon lost sight of any
antique original. The philological lateness of the few extant
fragments of the code is indeed to be regreited, but such perfectly
adequate grounds can be assigned for if that it furnishes no argu-
ment for the tardy creatior of the cods itself.

It would be desirable, on grounds of completeness, to conclude
this sketch by a detailed examination of the internal arguments
which have been urged against the genuineness of the decemviral
legislation ; but here the serious question arises, Do such argu-
ments, in their pure form (that is, when they are not supported by
external evidence drawn from the history of the nation itaalf),
deserve examination or admit of refutation? It may be said
generally that any imaginadive critic can iake any system of law
and, if circumsiances permit him to know aofficiently little about
the past history of the nation to which it belongs, can develope
anachronisms almost at hia pleasure. Such seems to me the
character of Pais’s arguments about the provisions of the code so
far as they relate t0 testamentary disposition, to the marriage
without econfarreatio or coemptio, to the emancipation of the som.
Such doubts seem to be the fruit of that dualismm which pervades
the whole of Roman law—a dualism probably to be formulated in
the terms ‘patrician’ and ‘plebeian.’ The explanation of the
liberalism of the decemvirs is perhaps to be found in the fact that
in most cases they made plebeian custom s possible law for the
whole community ; but, as legal history only begins for us with
the Twelve Tables, it is impoasible for us to estimate tho degree of
their liberalism or the extent of their work of innovation. Else-
where the critic is on firmer ground. He ean point to incon-
pistencies in the traditions as to the date of the prohibition of
eremation in the city,® as to the use of the term meridies in the
Tables;* bat who can determine whether in such cases the tradi-
tion unfavonrable to the Tables may not be & sheer blunder on
the part of its tranamitter ? The only sericus argument, reeting on
external evidenoce, against the aumthenticity of a provision of the
code is thet connected with the history of Roman currency. The
mention of the as and of wnciarium fenus is held to be an indication
of a date later then the middle of the fifih century. But there
seems to be even now some difference of opinion smong nomis-
matists ag to the propriety of atéributing some form of the libral
as to the decemviral period,® and even if it were certain that such

® Pals, Siona di Roma, L p. 578,

© The conflict lies betwesn Gelling, xvil 9, 10 (af. Censor. 38, 8), and Pliny
(H. N. viL. 212). Behdil (p. 11) regards Pling's danial of this use of meridews ss a
sheer blunder. Ha gives a list of such miyiakes In varions antbor, soms of whom
(Hks Galios) are jurists.

*= Hamwer (Gesch. da dlteren rom. Miamosseny, 1868, p. 14 {oll.} places the eam.

mancement of the lssne of aer grace at Boms ot the muddle of the foarth centaury.
Milani (* Ass rude signaiur et grave,' In Riviea Italiona di Numiematioa, iv. 1891,


http://ehr.oxfordjournals.org/

1906 THE TWELVE TABLES 19

an aftribution was imposasible, we might still believe in & provision
as to the rate of interest and need only allow that a later equivalent
has been inserted both as regards fines and interest to make the
terms of the law effective.®

Yet, unsubstantial as are the majority of such arguments, which
are based either on detailed inconsistencies of tradition or on a priori
views of unsuitabibiy to the times,™ the system of eriticism which
gives them the first place is preferable to that which lays almost
exclumive stress on external literary evidence, the system which,
acoording to Lambert, follows the ‘sane historic method’' of
examining each testimony with reference to the date at which it
was compossd. Buch a system 18 admirable whers it is applicable.
It may be applied with success to & great and continuous mass of
medieval or modern literature, ¥ may even—but with mush more
doubtful chances of success—be employed in connerxion with the
thin literatures of the ancient world, when these profess to convey
definitely historical facts. But to appeal to the chances of allusion
in the scanty fragments of prae-Ciceronian literature is not merely
hazardous, but almost futile.”! The a priori grounds for believing
that the deceravirate and the Twelve Tables were mentioned by
the early annalists are strong, for Paetus, BSfilo, Tuditanus, and
Cicero knew these annals and we do not. On the other hand,
when we consider the character of the extant prae-Ciceronian
literature, the a posieriors grounds for disbelieving in such a
mention are extremely weak. In no instance savo in that of
Plaatus does the silence of our authorities deserve fo excite n
genunine surprise ; and the gilence is in this case concerned rather
with & name than with a fact.

But ia there any ground for confidence in the reality of the
decemvirate and the code save that supplied by the probability that
thoee of our extant writers who apeak of the Twelve Tables are the
inheritora of & continaous line of hidden literary tradition ? There
is another, and that is the essential probability and consistency of
the iradition itsell. From this point of view the fact of a
fifth-century code must be considered as well as ita details. Is
codification at this period an anachronism ? Certainly, if with Pais
we reject practically all the traditions of the early history of Rome;

PP 75, 70) admits a date a3 early as the decemvyirnte for some of the bronss quadri-
laterals.

® Hates of Intarest might eaaily have bean reckoned in aes rode or, at s siill
sarlisr period, in estils or even grain.

* Lambert in his Drowt Cieil Compard (pp. 611, 613) obfests to the sumpionry
ordinances and the association clauss of the Tables. Bat the point which distin-
gulshes the former from mowt of the later ordinances on loxury iy that they refer to
Junerary observances—that is, to & religlons and family obligation. As to the laiter,
rules of amociation are one of tha Arst problems that s déveloplng soatsty has to face.
We may eompars the tradition sboat Numa's gilds.

" Lambert himslf recognises the dangsr (Lg Question ds P Autheniinid, &e., p. 28.
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eertainly nof, if we retain thema. One who takes the latter view
should rather confine his wonder to the circumstance of the com-
parative lateness of the code. The work attributed to Servius
Tullius resembles in some respects that of Bolon, in other respects
that of his supposed contemporary Cleisthenes. But there is one
important difference. The work of Solon was accompanied, that
of Cleisthenes preceded, by a code ; and even before Solon there
was Draco. In Rome a renewed political organisation, and perhaps
a ranewed judicature, were unaccompanied by a code. That is a
singunlar fact in her early history ; but it is a singularity which makes
the work of the decemvirate a comparatively lats incident in her
life. But eonsistency in essentials is a still beiter index of the
probability of a tradition than the mere suitability to the timea of
the facts which it enahrings. The extreme difficulty of the creation,
especially by Hellenic minds, of such a atruotare as the history of
the early Roman constitntion is an element in criticism of which
Pais has taken too little account. In spite of the absurdity and
improbability of many details the grand lines of the structure still
remain, indestructible beeause they are the work of nature, not of
man. How fares it with the Twelve Tables from this point of
view ? Its late eompiler (if we may pass from Pais's to Lamberl's
doetrine) was certainly & marvellously cautious and consistent man.
He must have known his history by heart, for it cannot be proved
that he has introduced any essential element that belongs to a
period later than the fifth century. But he ssems to have forgotten
something, and something of importance—nothing less than the
plebs and its magistrates. Would Pastus have done this ? Were
there no brocards juridiques that had reference to the lex sacrata
and the macrosanct magistrates of the people ? We can understand
the omission well emough, if the code belongs to the decemvirs.
But who shall explain it if the code belongs to Pastus ?

We may conclude with the merest glance at & subject far too
large for treatment in this place. How is the history of process at
Rome to be rewritten if the Twelve Tables were not in existence
until the second century ? What is the meaning of lex in leguws actio,
and in contrast to what system was the honorary law of the praetor
developed ? If the ixs civile resided chiefly in statutes, why did
thege statutes fail to take account of such essentials as the laws of
marriage, testament, adoption, property, and process ? or, if they
did take account of them, why should the essential rules of such
departments of law become specially enahrined in unwritten juristic
maxime? Ii may be answered, parhaps, that they are rules of
practice evolved from statnte, or even perhaps rules of custom
which had never received statulory sanction. The second answer
cannot be literally correct, unless we disbelieve in all the early laws
of appeal, for the provocatio was mentioned in the Twelve Tables.”

™ Olc. Ds Rep. . 81,.54.
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The first solution is at least conceivahle, although it would not explain
the very close connexion of actio with lex whish is insisted on by
Gaius,”™ for to hase ihe verbal accuracy of a form of process
on & legal maxim is not precisely the same thing as basing it on a
lex, and we can scarcely hold that this verbal correepondence of
action to law waa first developed by the commentators of the sacond
century. But both solutions ignore a very important literary fact.
This is, that the leading maxims of Roman civil law could not have
remained unwritten until the time of Pastus. The actions at least
to which they gave rise must have appeared ages befors in that
portion of the praetor's album which dealt with the civil law. And
is it likely that successive praetors based the main portion of their
jurisdiction on a law transmitied by verbal tradition ? ™

Here wo may conclude our survey of the character and results
of the new theory of the origin of the Twelve Tablea. It is only
fair to add that there is one type of argument employed by the
anthors of this and similar theories whish has not been noticed
in the presont summary. They appesl to the casee where in
other ages and in other lands systems of customary law have been
falrely attributed to specific human legislators or to ceartain definite
epochs. They appeal to the Hebrew Books of the Covenant, to the
EKorun, {0 the Hindu Dharma-sitras, to the Irish Customes, to the
laws of Solon, Zaleucus, and Charondas,™ to the atiribulion of the
areation of a parliament to Magna Carte.™ I am far from
ignoring the value of such snslogies. They at least reveal the
posgibility of erroneous attribution. But they scarcely enter into
the gphere of evidence unless the source of the deception in eash of
these cases (presuming such a deseption to exist) can be shown to
be similar to that which has tainted the tradition relating to the
Twelve Tables. For such an inveetigation (one far larger than
that which I have actually nndertaken) I have had no space, even
if I possessod the kmowledge requisite for ite fulfilment. I have
preferred to confine the controversy as to the autheniicity of the
Twelve Tables within the limits of Roman history and of the Greek
and Latin sonrces from which this history is constructed. The
sources are undeniably defective, and unfortunately there ig little
probability of their ever becoming fuller and purer. But I have
been unable to share the view of the newest school of critieism that
the taint consista nof in the occamional ignoranes of the truth, but
in the wholesale eonstruction of falsehood, and to attribute to an
age of literary cultivation and juristic refinement an ignorance and
a credulity the appearance of which would be surprising even in an
unlettared period of civio lifa. A. H. J. Grexaar.

? Indd. iv. 11,

' The diffealty is lessensd, If we adopt Lamberi's later view (ses abovs, p. 4, o 5) of
suoosasive redactions of juristic rules, bot it s searcely removed. For procedure woald

hare be based on & private compilation, which had no publis suthority behind it
™ Lamberi, p. 38. ™ Paly i, 588.
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