
THE UNION PACIFIC RAILWAY.

I.

Though the powers and obligations of the Union Pacific
Railway Company, and to some extent of the other railway
companies owning or operating the several lines embraced
in the &dquo; Pacific Railway,&dquo; were defined in the Acts of 1862
and 1864 and subsequent acts, the nature and significance
of the complicated questions that arose later out of their
relations to the government and people of the United States
can hardly be appreciated without a consideration of the
historical facts that brought them into existence. Those
facts were of three classes and concerned {a} the relation of
the federal government to the Pacific Railway, (b) the

geographical location of its lines and termini and {c) the
legal medium through which it should be built, maintained
and operated.

(a) From 1832, when it was first proposed to unite the
Pacific Coast to the territory east of the Mississippi by rail-
way, to i 862, when the first act was passed for that purpose,
the public importance of the project was never questioned.
The constitutional power of the federal government to build
the railway or to grant aid for the purpose might be denied
by strict constructionists, and the likelihood that the several
states and territories or private capitalists would do the work
on their own initiative might be asserted, but the importance
of the railway to the United States as a factor in its national
life was never denied. The need of closer communication
between the eastern United States and eastern Asia was
often urged. The Oregon question was an open one until
1846, and the United States might need to transport an army
to the disputed territory more quickly than it could be done
by water. The great expanse of public lands could hardly
be sold to advantage by the government or settled by
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emigrants until railway lines had been built westward from the
Mississippi. The hostile tribes of western Indians could be

kept in subjection more satisfactorily, if the government had
railways to hurry its troops and munitions of war across the
plains. The &dquo; Mormon Rebellion &dquo; showed the same mili-

tary need. When California had been acquired from Mexico
and had rapidly attained a large population and statehood,
railway communication with the East was almost impera-
tively demanded. If any doubt of the public necessity of
the Pacific Railway remained, it vanished when the Civil
War brought danger of national disruption and suspicion
that England meditated seizure of California.

(b) When the territory of the United States on the

Pacific Coast extended southward only to the southern

boundary of Oregon, there was no question that the mouth
of the Columbia River or some point on Puget Sound would
be the proper western terminus of a Pacific railway, but
when California had been acquired from Mexico and admitted
to the Union, San Francisco was conceded to be the best

point for the terminus. At the east the question was not so
simple. The northern route (now used by the Northern
Pacific and Great Northern) was the most practicable, but
had little political influence in its favor. The central route

(now used by the Union Pacific and Central Pacific) was
less practicable, but had the most political strength. The
southern route (now used by the Southern Pacific and Texas
& Pacific) had the support of the central Southern States,
but the strict construction tendencies of the South were against
it. Before the Civil War, no system of lines that did not con-
sult the particular interests of all sections and centres from
Lake Michigan to the Gulf of Mexico could be decided on by
Congress; on the other hand, any such system would be so
elaborate that members from the eastern States would not
vote for it. With the outbreak of the war and the secession
of the Southern States, the rivalry of the southern route was
canceled, while part of the members in favor of the northern
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route were satisfied with a branch line. As a result the

central route was chosen, though there remained several
localities to be satisfied.

(c) Although there had been propositions before 1850 for
the building and operation of the Pacific Railway by the
United States through its governmental machinery, its own
experience in building public roads and promoting other
internal improvements, and the experience of the several
states in constructing and operating canals and railways and
conducting banks had been so unfortunate, that this work
was sure to be left in private hands. Moreover, the war was

threatening to tax the strength of the government so se-
verely, that statesmen were glad to be relieved of the addi-
tional burden of building and operating more than two thou-
sand miles of railway. The use of a federal corporation
for the purpose, however, was a comparatively late idea,
hardly advanced before 1855. It had been expected that
individuals or state or territorial corporations would do
the work. Some parts of the railway would have to be
in states, though most of it in territories. The constitu-
tional power of Congress to create a corporation for building
a railway within a state was doubted, and the jealousy of
the states hardly conceded to the national government
even the power to create a corporation to act in the ter-

ritories. The Civil War had its effect on this question also;
the increased activity of the federal government neces-

sitated by it, united with the removal from Congress of
its state rights and strict construction members, made many
things possible, and among them doubtless the incorporation
of the Union Pacific Railroad Company.

II.

Such were the conditions under which the Act of July i,
i86a, &dquo; to aid in the construction of a railroad and telegraph
line from the Missouri River to the Pacific Ocean, and to
secure to the government the use of the same for postal,
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military and other purposes,&dquo; * and the amendatory Act of
July 2, 1864,t received the approval of President Lincoln.
As little was actually accomplished under the first act save
organization and preparation, the provisions of the two acts
may be considered together.
They contemplated the construction of a main line from

an initial point &dquo; on the one hundredth meridian of [west]
longitude .... between the south margin of the
Valley of the Republican and the north margin of the Valley
of the Platte River, in the Territory of Nebraska &dquo; to ‘ ‘ the
Pacific coast, at or near San Francisco, or the navigable
waters of the Sacramento River.&dquo; t From the initial point
two branches were to extend to Omaha § and Kansas City; ~) I
a branch was to extend to Sioux City from the initial point or
some point on the Omaha branch, &dquo;whenever there [should]
be a line of railroad completed through Minnesota or Iowa to
Sioux City; &dquo; from St. Joseph a sub-branch was to be con-
structed either by way of Atchison to a connection with the
Kansas City branch, or northwesterly to a connection with
the Omaha branch; a sub-branch was also to connect Leaven-
worth with the Kansas City branch. By the Act of 1864, a
branch to connect the terminus of the Burlington and
Missouri River Railroad near the mouth of the Platte River

* 12 Statutes, 489. All federal laws relating to the Pacific Railway may be
conveniently found printed as appendices to the annual reports of the Commis-
sioner of Railroads to the Secretary of the Interior.

t 13 Statutes, 356.

t It was provided by the Act of July 3, i866 (14 Statutes, 79), however, &dquo;that the
Union Pacific Railroad Company .... are hereby authorized to locate,
construct, and continue their road from Omaha.... westward ....
without reference to the initial point on the one hundredth meridian of west
longitude .... until they shall meet and connect with the Central Pacific
Railroad Company.&dquo;

g &dquo; A point on the western boundary of the State of Iowa, to be fixed by the Presi-
dent of the United States.&dquo;-Act of July i, 1862, Section XIV.

p &dquo;At the mouth of the Kansas River, on the south side thereof, so as to connect
with the Pacific Railroad of Missouri.&dquo;-Act of July r, 1862, Section IX. This
branch was intended to afford a connection for St. Louis and the lower Mississippi
valley, rather than for Kansas City, as the latter was of no importance at that
time.

r- - ...
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with some point on the Union Pacific line between Omaha
and the initial point was provided for.
For the construction of the main line from the initial

point westward to the Nevada-California boundary and of
the Omaha branch, the Union Pacific Railroad Company
was incorporated; though by the Act of 1862 required to
construct the Sioux City branch, it was relieved by the Act
of 1864, the duty being transferred to such company as at
its own request should be approved by the President of the
United States. The part of the main line in California was
to be constructed by the Central Pacific Railroad Company
(a California corporation); the Kansas City and Leaven-
worth branches, by the Leavenworth, Pawnee & Western
Railroad Company (a Kansas corporations the St. Joseph
(or Atchison) branch by the Hannibal & St. Joseph Rail-
road Company (a Missouri corporation); the Platte River
branch, by the Burlington & Missouri River Railroad Com-

pany (an Iowa corporation). If either the Union Pacific
Railroad Company, Central Pacific Railroad Company, or
Leavenworth, Pawnee & Western Railroad Company should
finish its lines before either of the others, it might proceed
until the lines should meet, or until all the lines should be

completed. All the lines were to be of uniform width and to
be operated &dquo; as one connected, continuous line.&dquo; Any two
or more of the companies named in the act were permitted
to consolidate themselves into one company. The Union
Pacific Railroad Company was to have a capital stock of one
hundred million dollars, which should not be increased

beyond the actual cost of its lines; its board of directors was
to consist of fifteen directors elected annually by the stock-
holders, and five government directors appointed by the
President of the United States, at least one of whom was to
be a member of each standing and special committee; the

* By the Act of 1864 the name of this company was changed to the Union Pacific
Railway Company, was permitted to By a joint resolution of March 3, 1869
(IS Statutes, 348) it was permitted to again change its name to the &dquo; Kansas
Pacific Railway Company.&dquo;
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offices were to be a president, vice-president, secretary and
treasurer, elected by the board of directors. Annual reports
to the Secretary of the Treasury (afterward to the Secretary
of the Interior) were required of all the companies partici-
pating in the construction of the Pacific Railway.
As aid to the undertaking the United States granted to

the several companies a right of way through the public
lands four hundred feet wide, the right to take material for
construction from adjacent public land, and twenty sections
of public land for each mile of railway constructed, except-
ing coal and mineral lands and lands already pre-empted or
otherwise disposed of. * Further, as rapidly as the lines
should be completed in sections of twenty miles, the gov-
ernment should issue to the companies bonds of the United
States to run thirty years with interest of 6 per cent to the
extent of $1 6,too for each mile east of the eastern base of
the Rocky Mountains and west of the western base of the
Sierra Nevada, $48,ooo for each of the one hundred and fifty
miles west of the eastern base of, the Rocky Mountains and
one hundred and fifty miles east of the western base of the
Sierra Nevada, and $32,000 for each mile intervening
between the two mountain sections of one hundred and fifty
miles, the total issue of bonds for the main line not to exceed

~60,000,000; no bonds were to be issued, however, in aid of
the construction of the Leavenworth branch, or of the Platte
River branch, and the St. Joseph (or Atchison) branch was
to be subsidized only to the extent of one hundred miles of
its line. As security for the repayment of the bonds at their
maturity, the United States, according to the Act of 1862,
retained a first lien on the subsidized lines; but by the Act of
1864 the lien was subordinated to a first mortgage for an

equal amount. At least 5 per cent of the net earnings of
each bond-aided company should be annually applied to the

* The grant of land had been ur.ly ten sections per mile in the Act of i 86z ; the
grant was doubled in 1864. Compare Section III of Act of 1862 and Section IV
of Act of 1864.
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extinguishment of its debt to the United States and one-half
(by the Act of 1862, all) the compensation for services ren-
dered to the government should be likewise applied. The

companies should at all times when required transmit dis-
patches and transport mails, troops, munitions of war and
supplies for the government at a reasonable compensation;
and the government should at all times be preferred to

private persons in the rendition of such services.

III.

There is little of present interest in the actual construction
of the Pacific Railway. In many respects it remains the

greatest work of railway building that the history of railways
affords. The completion of the main line in May, 1869, was
appropriately celebrated as a national achievement in all the
large cities in the country. The &dquo; Chinese question&dquo; is

said to have had its origin in the release, on the completion
of the work, of the ten thousand coolies imported for the
express purpose of working on the Central Pacific Railway.
But three phases of the work are of present importance: (a)
the system of lines actually constructed, as compared with
that originally designed by Congress; {b) the instrumentality
through which the lines were constructed, of which the
Credit Mobilier was the type; and (c) the excessive capital-
ization due to the conditions under which the work was done.

(a ) The main line from Omaha to Sacramento was
constructed substantially as designed, though it had been

generally expected that it would pass south instead of north
of Great Salt Lake, and though Omaha was made the
eastern terminus in preference to the mouth of the Platte
River, the natural terminus, because the promoters of the
Union Pacific were interested in real estate in Omaha and
its vicinity. From Sacramento westward on the way to San

Francisco, the Western Pacific extended the main line as
far as San Jos6. The Kansas Pacific, instead of forming
an eastern branch of the main line, was extended almost due
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west from Kansas City to Denver, and pnly technically
complied with the law by making a connection with the
Union Pacific at Cheyenne by the Denver Pacific. The
Sioux City branch was constructed by the Sioux City &
Pacific Railroad Company, and made connection with the
Union Pacific at Fremont. The Central Branch Union
Pacific-the so-called Atchison branch-never reached either
the Kansas Pacific or Union Pacific, though it extended far
enough to get its subsidy for one hundred miles. The
unsubsidized Leavenworth and Platte River branches were
constructed as designed. In general, however, the Pacific
Railway, when completed, was far from being the system
of lines originally intended by Congress.*

( b) The Credit Mobilier was merely one of the ‘ construc-
tion companies &dquo; with which students of railway questions
* The two following maps, taken from the Reports of the Pacific Railway

Commission of 1887 (Senate Executive Documents, soth Congress, ist Session,
I3o. 51), show the differences between the system as contemplated and as
constructed.
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are familiar. Undue importance has been attached to it,
because its stock happened to serve as the basis of a political
scandal. Instead of paying directly for the construction
of the Union Pacific lines, the stockholders of the com-

pany formed a separate corporation for the purpose, and

by employing it to perform the work, thus virtually hired
themselves to construct their own railway. Quarrels
between factions in the two corporations led to the dele-
gation of all the powers of both to seven prominent
stockholders as trustees. All the securities of the Union
Pacific Railroad Company, government subsidy bonds, first
mortgage bonds, land grant bonds, income bonds and stock,
were then turned over to the seven trustees to pay for railway
construction, and distributed, either directly or in the form
of proceeds of their sale, to the stockholders. It was
assumed that the profits of the venture must come from the
bounty offered by the United States; the future success of
the Union Pacific as a business enterprise was problematical;
the profits of the enterprise had to come from the construction
of the railway rather than from its future operation; the
Credit Mobilier was the means adopted by those in control
of the Union Pacific to ensure to themselves the profits of
construction. Similar construction companies were used
on nearly all parts of the Pacific Railway, and particularly
by the Central Pacific Railroad Company; in fact, they were
in general use in the promotion of railway enterprises in the
United States until after 1880.

In the long session of the Fortieth Congress, in December,
1867, and January, 1868, when considerable hostility was
manifested toward the Union Pacific Railroad Company, and
adverse legislation was threatened, Oakes Ames, who was a
member of Congress and the principal promoter of the inter-
ests of the Union Pacific Railroad Company and its alter ego,
the Credit Mobilier, sought to strengthen their standing in
Congress by selling Credit Mobilier stock to Congressmen
and Senators. The stock was not actually transferred, but,
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being already held by Oakes Ames as trustee, remained in
his hands, the dividends being paid over by him to the Con-
gressmen and Senators for whom he held the stock. Though
the dividends were very large, the stock was sold at par,
and a few dividends sufficed to pay the par value of the
stock and leave a clear balance for the stockholder,-which
was paid over by Ames. Most of the stock was not paid
for, except by accruing dividends. Through some litigation
in Philadelphia, brought on by the disagreement of Oakes
Ames and Henry S. McComb over some Credit Mobilier stock,
the disposition of the stock in Washington was given pub-
licity in September, 1872, and created probably the greatest
political scandal in the history of the country. After a long
investigation by the Poland Committee appointed early in
the next session of Congress, and a report that hardly did
justice to the subject, Oakes Ames and James Brooks were
expelled from their seats in the House. It is a fair conclusion
from all the facts that the extreme measure of expulsion was
not justified. But Congress did not rest. Acting on the
theory that the United States had been defrauded in the
manipulation of Union Pacific property and the government
subsidy through the Credit Mobilier mechanism- it ordered
an action in equity to be brought against numerous defend-
ants, I stockholders in the Union Pacific and Credit Mobilier
and others, for the recovery of property wrongfully gotten,
-but the action was a dismal failure, and was dismissed.§

(c) Under the conditions existing at the time, the con-
struction of the Union Pacific (as well as the other parts of
the Pacific Railway) was extremely expensive. The race
of the Union Pacific and Central Pacific to their place of
meeting at Promontory Point was at a great cost. From

* See Report of Poland Committee on Credit Mobilier Investigation, House of
Representatives Reports, 42d Congress, 3d Session, No. 77.

t See Report of Wilson Committee on Affairs of Union Pacific Railroad Com-

pany, House of Representatives Reports, 42d Congress, 3d Session, No. 78.

$ Act of March 3, 1873. Section IV, i7 Statutes, 5o8.

The United States rs. The Union Pacific Railroad Company, 98 U. S. R. 569.
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i864 to 1§69 labor and material were extremely dear. The

government bonds received by the companies and their own
bonds had to be sold at a discount. The Union Pacific had

no eastern railway connection until i867, and its material and
supplies had to be hauled overland from Des Moines or
brought to Omaha on Missouri River boats. The Credit
Mobilier made a profit of from $6,ooo,ooo to $20,000,000
on an expenditure estimated at from $50,000,000 to $70,ooo, -
ooo. The management of the entire work was characterized

by extreme waste and extravagance. When completed, the
Union Pacific was liable for $27,000,000, of first mortgage
bonds, $27,000,000 of government bonds, $10,000,000 of
income bonds, $10,000,000 of land-grant bonds, and $36,-
ooo,ooo of stock-a total of $ 10,000,000, easily four times
what the construction of the line would cost now.

IV.

The main line from Omaha to Sacramento had hardly
been put in operation over its entire length when the
&dquo; interest question &dquo; arose. The interest on the government
bonds was payable semi-annually, and the government
claimed that its payments of current interest ought to be
presently reimbursed by the companies. The 5 per cent of
net earnings and half-compensation for government services
reserved by the United States,in the Act of 1 86j/* proved to
be much less than the current interest, and the subsidy debt
threatened to increase rapidly. It was finally decided by the
Supreme Court t that the companies were under no obliga-
tion to presently reimburse the current interest, except to the
extent of the 5 per cent of net earnings and half-compensation
for government services. But what were the net earnings ?
The companies insisted on determining them by dgductin-
from the gross earnings interest on bonded indebtedness,
expenses of land grant, cost of improvements and new
* See page 5z. supra.
t United States vs. Union Pacific Railroad Company, 91 U. S. R. 72.

r’ - . t
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equipment, and the government’s half-compensation,-all
items that the government insisted were part of the net

earnings. The Supreme Court in due time decided that the
net earnings should -be determined by deducting from the
gross earnings all the ordinary expenses of organization and
operation, and expenditures made boxa fide in improvements
(and paid out of the earnings, not by issue of bonds or

stock),-but not by deducting interest on bonds or the

half-compensation of the government.*
The decision of the Supreme Court on the &dquo; interest

question&dquo; and the attitude of the companies on the question
of net earnings, together with the distribution of revenue
in dividends, created such consternation that the Thurman
Act was passed in 1878. It provided for a sinking fund for
the Union Pacific and Central Pacific companies, into which
should be paid each year the half-compensation for govern-
ment services formerly payable to the companies, and such
additional sum as, added to the whole compensation for

government services and 5 per cent of the net earnings,
would make them equal to 25 per cent of the net earn-
ings, except that such- additional sum should not exceed

annually $850,000 for the Union Pacific, and $1,200,000 for
the Central Pacific; the half-compensation originally reserved
by the United States was still to be applied directly to the
liquidation of current interest. The sinking fund was to be
in charge of the Secretary of the Treasury, and by him
invested in United States bonds, the semi-annual interest on
which was to be likewise invested. The sinking fund was
to be held for the benefit of all creditors of the two companies.
The net earnings should be determined by deducting from
the gross earnings the necessary expenses of operation and
repairs, and interest on first-mortgage bonds, but not the
interest on other indebtedness. All sums due to the United
States or payable into the sinking fund should be a lien on
all the property of the companies, and no dividends should
Union Pacific Railroad Company vs. United States, 99 U. S. R. 40X

 at Glasgow University Library on June 26, 2015ann.sagepub.comDownloaded from 

http://ann.sagepub.com/


59

be paid as long as they and the interest on the first-mortgage
bonds should remain unpaid.* The sinking fund feature of
the act was sustained as constitutional by the Supreme Court
in the fall of 1878.t

In operation, however, the ’I’hurman Act has not had the
results hoped for. The maximum payments into the sinking
fund have not been attained, because of low net earnings due
to competition, commercial depressions and other causes.
Some of the fund had to be invested in bonds commanding a
high premium, and much of it had to lie uninvested. Though
afterward provided that it might be invested in the first

mortgage bonds of the companies, the accumulation of

unliquidated current interest has steadily increased since i878.

V.

In 1880, the Union Pacific, Kansas Pacific and Denver
Pacific Companies were consolidated under the name of the
Union Pacific Railway Company. Then by reason of the
competition of new lines of railway west of the Missouri
River, the policy of building branch lines and absorbing other
lines was followed until, in 1893, the Union Pacific system
contained 8167 miles, of which only 1823 miles were owned
directly by the Union Pacific Railway Company, the remain-
ing 6344 miles being controlled through ownership of stock,
leases, contracts and a variety of other relations. Since the
lines were placed in the hands of receivers (in October, 1893),
3113 miles have been removed from the control of the Union
Pacific, leaving 5054 1 miles in the system. Nearly all the
branch mileage was constructed in the same general manner
as the original lines; the proceeds from the sale of bonds
nearly sufficed to build them, while their stock was held

* Act of May 7, x878, ao Statutes, 56. Compare the statutory definition of net
earnings with that of the Supreme Court given above. The &dquo; net-earnings case&dquo; &dquo;

was decided in the October (1878) term of the Supreme Court.
t Sinking Fund Cases, Union Pacific Railroad Company 111. United States, and

Central Pacific Railroad Company vs. Gallatin, 99 U.S. R. 72.
1 Of this mileage, 476 miles are not operated by the Union Pacific, but are ope-

rated independently or by game other company.
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largely for the purpose of controlling them. While they
were very highly necessary to the main lines, they were
usually constructed or acquired and operated on such terms
as to impose financial burdens out of proportion to their im-
portance. The Union Pacific has also been the prey of rings
of unusual number and rapacity; as examples may be men-
tioned construction rings, town-site rings, land rings, smelt-
ing-works rings, stock-yards rings, coal rings, car rings and
stock-speculating rings. For a few years prior to 1893 the
company enjoyed a surplus of earnings as follows: 1889,
$2,492,440.57;. 1890, $1,886,692.22; 1891, y,9IO,39o.34:
1892, $2,649,518.07. The disastrous year 1893, however,
resulted in a deficit of $432,451.68. When default in inter-
est obligations became inevitable, the property of the com-
pany was placed in the hands of receivers in October, 1893,
on the application of holders of first mortgage bonds. Since
that time several parts of the system, as the Kansas Pacific,
the Union Pacific, Denver and Gulf, and the Oregon Railway
and Navigation Lines, have been placed in the hands of sep-
arate receivers, some to be operated as a part -of the system,
but others separately. The deficit for the year ending June
30, 1894, was $6,503,004.66; for the year following,
$1,9°7,°54.82.
The Central Pacific assigned its right to build from Sacra-

mento to San Jose to the Western Pacific; the latter having
extended its line to San Francisco by absorbing another line
thither from San jos6, was consolidated (along with other
lines) with the Central Pacific under the name of the Central
Pacific Railroad Company. In 1885, when many other lines
had passed under its control, the whole system was divided
into two parts, those north of Goshen (California) being given
to the Central Pacific, and those south of Goshen to the South-
ern Pacific; then both systems were leased to the Southern
Pacific Company, and have since so remained.
The Central Branch Union Pacific became a part of the

Union Pacific system in the consolidation of i88o, but was
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then leased by it to the Missouri Pacific, by which it has since
been operated.
The Sioux City and Pacific line was leased in i 884 to the

Chicago and Northwestern, of which it has since been hardly
more than a local branch.

The lines other than those of the Union Pacific have been

kept from bankruptcy largely by being parts of systems able
to discharge interest payments as they have fallen due.
The debts due to the United States, however, have steadily
increased in every case; their amounts on February i, 1896,
are given in Table A, page 62.

Part of the subsidy bonds have already matured, and the
balance will mature by January ~, i8gg.*

VI.

Under such conditions Congress is called upon to decide
what shall be done. How may a part or all of the debts of
the Pacific railway companies to the United States be best
collected without doing injustice to the companies or general
public? Three plans have been proposed:-( i ) The realiza-
tion of as much as possible of the debts at once and the entire
severance for the future of the peculiar relations of the

* The amounts of subsidy bonds maturing each year, for each company, are as
follows:

The amount that has already matured (~II,ooz,0oo) has been paid by the United
States.
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government to the bond-aided Pacific railways; (2) the
extension of the time for the payment of the companies’
debts, and the virtual maintenance of the present relations
of the government to them with the expectation of realizing
in the future all or a larger percentage of its claims; (3) the
assumption by the United States of the burden of owning
and operating the railways.

i . In favor of the first plan it must be conceded that the
relations of the debtor companies and creditor government
have been unsatisfactory in the extreme. If by any reason-
able means they may be terminated, it would be better for
both sides. The matter of expense is in itself one of import-
ance. The maintenance and use of the governmental
machinery necessary for the control of the companies, have
been very burdensome to the United States. Congress has
spent months of valuable time in passing or attempting to
pass Pacific Railway laws. Both the Senate and House of

Representatives have maintamed for forty years special or
standing &dquo; Committees on Pacific Railroads,&dquo; most of whose
time and attention have been devoted to the bond-aided
lines. The energies of the Attorney-General’s Department
have been taxed by the never-ending litigation with the
companies. As an item in that connection, the Attorney-
General asked in 1894 for the appropriation by Congress of
$30,000, to enable him, during the year 1895, ‘ ‘ to represent
and protect the interests of the United States in matters and
suits affecting the Pacific railroads.&dquo; From time to time

expensive investigations have been made, such as those of
the Credit Mobilier Committees and of the Pacific Railway
Commission of 1887, the latter occupying nearly a year’s
time, and necessarily holding sessions in many of the large
cities from New York to San Francisco. No small part of
the work of the Commissioner of Railroads and his bureau,
maintained at an annual expense of from $12,000 to $15,000,
is occasioned by questions relating to the bond-aided lines.
Even the expense of printing the mass of Pacific Railway
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literature that the government has issued, must have been
a formidable item. If there were trustworthy means of
computing the expense to the government of maintaining,
supervising and controlling its relations to the Pacific rail-

way companies during the past thirty-five years, it would
be found to amount to hundreds of thousands of dollars.

Nor has the government alone found such relations expen-
sive to maintain; the companies, too, have had to maintain
an army of lawyers and lobbyists, even if sometimes employed
for purposes other than that of legitimate self-protection.
The unusual dangers of 

&dquo; hostile legislation &dquo; have imposed
upon the companies the necessity of a more extensive use
of questionable political influence than ordinary railway
companies have needed.
But aside from the mere matter of expense, which ought

not to be given too much weight, it is hardly possible that
the dealings of the government and companies will ever be
agreeable as long as their present relations continue. As

long as a large debt is due from them to the United States,
Congress will feel justified in interfering and investigating,
and no comprehensive policy of management of the com-
panies’ business will be possible; the companies will retaliate
by the undue use of political influence and by failure to

perform their duties. The conflict of interests is so sharp
that dispassionate discussion of Pacific Railway bills has
become an impossibility in Congress. The debate on the

Reilly Bill in the last Congress was acrimonious and bitter;
the essential features of the questions involved were lost
sight of, and the importance of punishing those who have
plundered the Pacific railways in the past was unduly
magnified. It is not surprising that such should be the
case. It is difficult enough for the government to maintain
just relations between railway corporations and the public;
it is made more difficult if the existence of a very large debt
keeps alive the suspicion that every act of the corporations
is intended for the purpose of evading its payment.

r &dquo;
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Many are disposed to take what they call a ‘ ‘ business

view &dquo; of the matter. They admit that grave mistakes have
been made by the government, that perhaps the legislation
of 1862 and 1864 was imprudent in a few or many particu-
lars, that the results have been highly unsatisfactory in most
respects, but that it is all now past remedy; they conclude that
there is involved only the simple business question of hand-
ling an insolvent debtor whose dealings have not been fully
honorable. Obviously, the best way to treat such a case is

by getting as much as possible from the debtor and resolving
to have nothing more ,to do with him. If it be suggested
that the question is not simply one of business, but rather a
political question involving the just treatment of large classes
of citizens by a corporation upon which extensive powers
have been bestowed for the accomplishment of public pur-
poses, the answer is that such questions must be treated
separately through the Interstate Commerce Commission or
some other such agency.
There is much force in the argument that the presence of

corporations sustaining peculiar relations to the government,
such as those of the Pacific Railway companies, interferes
with the solution of the general problem of finding the right
place for railway corporations in the &dquo; social organism &dquo; and
keeping them in it. The general problem would certainly
be simplified if the powers and duties of railway companies
were more nearly alike. In Michigan the legislature is per-
plexed with the question of equality of taxation where some
railway companies enjoy, by charter, exemption from taxa-
tion except to the extent of a fixed percentage of their
income.
The Interstate Commerce Commission has found it difficult

to define a just rate when competing lines are capitalized and
bonded in widely different proportions to their actual value
or cost of construction. So the untenable distinction seems
to be often made that the Pacific railways must be maintained
for a special national purpose, while their competitors may
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be safely entrusted to the ordinary desire of their promoters
to invest capital profitably.*
The construction of the Pacific railways was demanded

by what was considered a national exigency in 1862 and

i 864, and under the circumstances the aid by the issuance
of bonds was largely justified. No such exigency exists now
and there is no reason why the government should make any
distinction in its relations to the several transcontinental
lines. If, when the Atchison, Topeka and Santa F6 system
was in the hands of receivers, the Government of the United
States was not called upon to 

&dquo; rehabilitate &dquo; it, why should
it be called upon, under similar circumstances, to ‘ ‘ rehabili-
tate &dquo; the Union Pacific system ? The Pacific Railway com-
panies are di$erent from their competitors only in the fact
that they owe the government certain sums of money, and
that difference ought to be eliminated as soon as possible.
When the bonds were advanced to the companies, they were
expected to be rather a bonus than a loan; if the railways
had proved financial failures, the government would have
been justified in canceling the debt or by advancing more
aid. The lines have actually decreased in value until the
government is unable to realize its claim from them; it ought
to be possible to determine a sum of money that, all things

*Thus in his letter to the House of Representatives (H. R. Executive Docu-
ment, No. 203, 53d Congress, 2d session), Attorney-General Olney said: &dquo;It may
not improperly be added that much more is involved than the exact per cent to be
collected upon the government debt. Congress chartered the Union Pacific Rail-
way Company to promote great public ends and to secure great public advantages,
and granted it land and subsidies on the express condition that it ’ shall at all times
transmit dispatches over said telegraph line, and transport mails, troops and
munitions of war, supplies, and public stores upon said railroad for the govern-
ment whenever required to do so by any department thereof, and that the
government shall, at all times, have the preference in the use of the same for all
the purposes aforesaid at fair and reasonable rates of compensation, not to exceed
the amounts paid to [by] private parties for the same kind of service.’ Unless
it can be said that the objects thus enumerated have ceased to be of public con-
cern and value, or that a corporation like the Union Pacific Railway Company is
not needed as an agency for their accomplishment, the rehabilitation of that

company, or the substitution of another with like franchises and subject to the
like duties, is imperatively demanded on the broad ground of the general wel-
fare. &dquo;
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considered, would represent the difference between the recip-
rocal services of the United States and the companies; such
sum, when paid, would leave the United States without
ground for complaint,. and would leave the Pacific railways
on a level with the other transcontinental lines, just as they
ought to be. There is absolutely no ground now for accord-
ing to the Union Pacific Railway Company (or any other
bond-aided company) an exceptional status among the rail-
way companies of the country.
Such a line of reasoning has caused many former advo-

cates of an extension of the time of payment of the com-

panies’ debts to the government to favor an absolute and
final settlement of them on some fair basis, if any such can
be determined. Most significantly, from the standpoint of
practical politics, the corporations themselves (or the capi-
talists desirous of being their successors) though they have
heretofore desired an extension of time, are beginning to
favor the settlement of the debts on a cash basis; they
regard the United States as a meddlesome and otherwise
undesirable creditor, who insists on trying his cases in Con-
gress, while private creditors have to be satisfied with the
ordinary procedure of the courts; they remember, too, that
bills and resolutions have often been proposed in Congress for
the mere purpose of affecting the securities of the companies
on the stock exchanges. The advocates of a present settle-
ment, however, are not confined to &dquo; interested &dquo; parties.
The sentiment is so strong among others, it is declared by a
most competent authority, that if the Union Pacific Railway
Company were to offer to pay in cash at once the principal
of its debt (and release to the government the property in
the sinking fund) in full settlement of it, Congress would
accept the offer and submit to the loss of its claim for un-
reimbursed interest. As evidence of the change in public
opinion, the difference in the annual reports of the govern-
ment directors of the Union Pacific Railway Company for
the years 1894 and 1895 is instructive. The earlier report

r I
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contained an elaborate re-funding and re-organizing scheme
by which the present securities, including the present govern-
ment claim, were to be exchanged for new securities, aggre-
gating ~23I,ooo,ooo, among which were to be $15°,000,000.
of three per cent hundred-year bonds. The later report
advocated the foreclosure of the government lien on the
Union Pacific and Central Pacific lines, the payment of the
prior liens and the sale of the lines to such purchaser as
should pay for them an amount equal to the sum of the prior
lien and such additional sum as Congress should decide to
be the fair value of the government claim. Yet three of

the five government directors were the same persons.*
What sum the United States would be likely to realize by

pursuing such a course is quite impossible to say. A con-

sideration of that feature of the plan shows some of its

greatest weaknesses. The government cannot expect to

get more than the difference between the value of the prop-
erties and the amounts of the prior liens. But how is the
value of the properties to be determined, by capitalizing the
income or by estimating the ‘ ‘ cost of reproduction ? &dquo; If
the Union Pacific were to be sold in the market, the cost of
reproduction would not be considered; the purchaser would
investigate its net earnings for a series of past years, calcu-
late the likelihood of the future impairment of its earning
power, and bid accordingly. The gross earnings and net
earnings for the ten years ending with i 8gq. were as

follows:

* A bill introduced by Senator Frye in August, 1893, provided for a settlement
of the debt of the Sioux City and Pacific Railroad Company to be made by the Sec-
retary of the Treasury in his discretion, but with the consent and approval of the
President. A similar bill introduced by Senator Gear in January. 1896, sought to
accomplish the purpose in the same manner, except that a body of three commis-
sioners were to take the place or the Secretary of the Treasury in the transaction.
A bill was introduced by Senator Thurston in December, 1895, for the sale of the
claim of the government on the Central Pacific and Union Pacific companies to
the highest bidder whose bid shall be in excess of fifty per cent of the amount
due to the government, the bidder to thereby succeed to all the rights and reme-
dies in the connection possessed by the United States and to be eventually the
corporate successor of the Union Pacific Railway Company and Central Pacific
Railroad Company.
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On the assumption that the future earning power of the
lines will be unimpaired, and that five per cent will be the
ruling rate of interest for such investments, they would be
worth probably ~i5o,oo0,ooo-much in excess of the first
mortgage indebtedness of about ~o,ooo,ooo, and the gov-
ernment debt of about $60,000,000. But the future earning
power of the system is entirely problematic; if its dismem-
berment already begun under the receivership should pro-
ceed, it would certainly be greatly impaired. So uncertain is
the outlook, that the United States could hardly expect to
realize from a forced sale of the property on the market
more than one-half its claim. The government, if it desired
to obtain the highest possible price, based on the earning
power of the lines, would probably consult its own interests
by purchasing them and holding them until their future
earning power might be more definitely ascertained and
until the market might be more favorable than now.

But there is a very serious objection to the use of the
speculative value as the basis of a settlement of the gov-
ernment’s claim. The Pacific railway companies were not
chartered or aided with the mere intention of providing a
source of profits for either investors or the United States, as
indeed most railway companies are not so chartered or aided;
but when the enterprises were left in private hands, the
compensation for their benefit to society was left to be
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determined by speculative commercial forces. As usually in
such enterprises, the highest possible earnings were at-

tempted and covered by the claims of ‘ ‘ securities. &dquo; Rates

are not now regulated wholly by the service performed, but
to a large extent by a watered capitalization based on pre-
vious earnings. Though possibly not always a safe rule to
apply, it is safe to insist, in the case of the Pacific railways,
that their freight and passenger rates ought not to be in
excess of a fair rate of interest on the cost of their present
reproduction. In other words, the bonded indebtedness and
stock of the Pacific railway companies ought to be scaled
down until they aggregate no more than the cost of repro-
duction of the lines; the water ought to be withdrawn. The
cost of reproducing the subsidized Union Pacific lines was
estimated by Richard P. Morgan, an entirely competent
expert, in the course of the investigation made by the Pacific
Railway Commission in 1887, as follows:

If the cost of reproduction would be $62,000,000 (which
is undoubtedly a too liberal estimate, because inclusive of
the cost of lines and terminals on which the government
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has no lien), and the first mortgage is approximately
$4o,ooo,ooo, then the government ought not to claim more
than the difference, or ~22,000,000. To claim more would
be to impose an unjustifiable burden on the rate-paying
public. Whether it would be the duty of the government
to provide that if the properties remained in private hands
they should be so managed as to earn only interest on their
cost of reproduction, is a part of the general railway problem.
All that may be said here is that the government must not
be a party to the retention of water in the bonds and stock
of the Pacific railways, because it would be an injustice to its
subjects. If the government must lose a large sum by such a
settlement, it means in general that it has had to pay a high
premium (honestly or dishonestly obtained) to secure a Pacific
railway before 1870, instead of waiting several years for it.

But the people of the United States, and not investors
ready to put more water into the securities, ought to reap
the advantages paid for by the great bonus. If Congress
should decide to make a final settlement, it would probably
be unable to determine by itself the amount to be accepted.
The best plan, in that case, would probably be to appoint
a commission of such reputable citizens that their recom-
mendations could be implicitly relied on, and then to act on
the advice given by them after a thorough investigation.

2. It has been ascertained by computation that if the Union
Pacific and other Pacific railway companies could renew their
first mortgage indebtedness at a lower rate of interest than
six per cent (the present rate), and could also get an exten-
sion of time on the debt to the United States at a rate of two
or three per cent, they might (the earning power of their lines
remaining as at present) repay to the United States all their
subsidy debts in the course of from fifty to one hundred years,
either by making fixed periodical payments, or by maintain-
ing a sinking fund similar to that now in operation under
the Thurman Act, and by paying into it a larger percentage
of net earnings.
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Some objections to this plan have already been suggested
under the preceding head. The United States would still

be &dquo; in partnership &dquo; with the Pacific railway companies, as
it is often expressed. Most of the present unsatisfactory
relations would be perpetuated. The day ot final reckoning
might thus, possibly, be only postponed, and only tem-
porary relief afforded. A year of ‘‘ commercial depression,&dquo;
increased competition, or bad harvests, would threaten to

bring forward all the old questions just as they are

now, by a default in the payment of interest on other

obligations. There is no possible guaranty that the earn-
ing power of the lines will remain as efficient as at present
or in the immediate past. What will be the condition of

the Union Pacific (as to its earning power) when it

leaves the hands of the present receivers is impossible to
predict.
A more serious objection, possibly, would be the main-

tenance of the fictitious capitalization of the lines. The
Union Pacific Railway is now in the hands of receivers
because its bonds and stock amount to about four times
what they ought to be.* Rates on all the Pacific railways

* Statement of the amounts of funded indebtedness and stock of the bond-
aided Pacific Railway companies (compiled from the annual report of the
Commissioner of Railroads for 1895).
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are higher than they ought to be; and when western legisla-
tures attempt to lower them, the courts prevent the execution
of their laws by laying down the rule that the revenues
of railway companies must, if possible, be sufficient to pay
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interest on bonded indebtedness. It would be unconscion-
able in the United States to keep water in the stock and
bonds of the Pacific railway companies for the sake of
collecting its subsidies, as has been already suggested.*

* This is one of the features that must be condemned in the plan of the Reor-
ganization Committee dominated by the Vanderbilt interests, of which the follow-
ing are the principal features :

i. A new company (or the present Union Pacific Railway Company purified of
its obligations through the pending foreclosure proceedings) is to own and operate
the main lines of the Union Pacific System.

2. The new company is to issue $ioo,ooo,ooo of first mortgage railway and land
grant fifty-year 4 per cent bonds, $75,000,000 of 4 per cent preferred stock, and
$61,000,000 of common stock.

3. The new securities are to be distributed among the present security holders
according to the extent of their holdings and the value of their securities;
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If the lines have suffered such a shrinkage in value that
they are not worth enough to satisfy both their first mort-
gages, and the government’s second mortgage (or statutory
lien) the government probably ought to be willing to suffer
the consequences. It need hardly be denied here, and at
this time, that railway rates are regulated wholly by compe-
tition ; there are certainly many arbitrary factors in them,
and one of the strongest is the effort to pay returns on

watered stock and bonds.
The re-funding plan has the redeeming feature, that as far

as the repayment of the subsidy is concerned, it would make
matters no worse, and they might become much better; it is

certainly the most conservative plan. But, after all, it is only
a speculation by the government in its own credit. It expects
to make the Union Pacific Railway Company able to pay its
debts by lowering the rate of interest on them. It is the
same as if it should borrow money at two or three per cent
and loan it at four or five per cent. From that point of
view, the plan is not different from the first plan (of present
compromise and settlement), because the money thus
obtained in settlement might be loaned out by the govern-
ment to other borrowers at four or five per cent, and by
successive increments might amount in fifty or one hundred
years to the total present debt of the companies left in their

$35~755~z~ of bonds, $2o,864,4oo of preferred stock, and $131,500 of common stock
are to be reserved for the settlement of the debt due to the government.

4. Present stockholders are assessed $15 per share, and are to receive in return
share for share of new common stock and the amount of their assessments in new

preferred stock.
5. The syndicate having charge of the reorganization are to receive $6,000,000 of

preferred stock for their work, $i,ooo,ooo of which is to be retained by the bank
furnishing the necessary funds.
The plan is based on the average net earnings of the past ten years, estimated

at about $7,500,000, but, while very satisfactory to the security holders and reor-
ganizers, it is hardly encouraging to the rate-paying public. It is estimated that
the lines could be duplicated for, at the most, $75,000,000; why, then, should they
be burdened with $z36,oco,ooo of bonds and stock? If it is the duty of the United
States not to keep water in the obligations of the companies in order to secure
its own debt, it may appear to be its duty to provide by legislation that reorganiz-
ing sypdicates be prevented from retaining the water for the benefit of
investors.

r ... .,
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hands at two or three per cent. From another slightly dif-
ferent point of view, it is the same as if the United States
were to cancel the principal of the present indebtedness, if
the companies would agree to pay interest on it for fifty or
one hundred years at five or six per cent, the rate that private
investors would expect to receive. *

* A strong effort was made in the last (g3d) Congress to pass a bill for the exten-
sion over fifty years of the time of payment of the debts of the Union Pacific and
Central Pacific Companies to the United States. Several bills had been introduced
in the House and referred to the Committee on Pacific Railroads. In July, i8gq, the
committee reported, in lieu of the referred bills, what was known as the Reilly
Bill, with the following provisions ; The companies were to discharge the first
mortgages on their aided lines at once ; the payment of the amounts due from the
companies to the United States was to be collaterally secured by an issue of their
bonds (bearing three per cent interest), delivered to the Secretary of the Treasury,
and based on mortgages on all their assets; the interest was to be paid semi-annu-
ally ; semi-aunual payments of the principal were to be made of one half of one per
cent for the first ten years, three-fourths of one per cent for the second ten years,
one per cent for the third ten years, one and one-fourth per cent for the fourth
ten years, and one and one-half per cent for the last ten years. If there should be
a default in a payment for ninety days after its maturity, foreclosure should be
begun. No dividends should be paid as long as obligations on the collateral bonds
should be unfulfilled ; nor should dividends of more than four per cent per annum
be paid unless actually earned, and unless an amount equal to the excess over four
per cent should be paid to the government to be credited on its claim. The plan
was not to be operative unless accepted by the companies. The amounts in the

sinking fund were to be made over to them upon their satisfaction of their first
mortgages. (See H. R. Report, No. 1290, 53d Congress, 2d Session. For text of bill
see Congressional Record for January 30, I8g5, page 1738.)
In the third session, at the end of January, 1895, the bill was reached by the House

and debated during parts of three days. An amendment forbidding the payment
ofdividends until the entire debt to the government should be paid was adopted
by a vote of 145 to 89. An amendment to a motion to recommit the bill that would

permit the discharge of the government debt on the payment by the two compa-
nies within six months of $75,000,000 was defeated. The bill was then recom-
mitted to the Committee on Pacific Railroads by a vote of 178 to io8, 63 not voting.
A bill introduced by Senator Frye in the last Congress and again introduced in

the present Congress, aims to extend the repayment of the subsidy by the Union
Pacific and Central Pacific Companies over a period of one hundred years with
interest at two per cent, requires the securities in the sinking fund to be converted
into money and applied on it, and permits the first-mortgage indebtedness to be
maintained, all the present rights and remedies of the government being pre-
served. No legislation has been attempted in the Senate beyond the introduc-
tion and reference of bills, but the Senate Committee on Pacific Railroads, in
response to a resolution, submitted a Partial Report (53d Congress, 3d Session,
Report No. 830) that presents the most impartial and accurate discussion in a
public document of the financial condition of the Union Pacific, its system of lines
and the features of proposed legislation.
Very similar to the Frye bill was the bill recommended to the House by Attor-

ney-General Olney in April, 1894 (H. R. Executive Document No. 203, 53d Congress,
r ..,.
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Up to a year ago this plan had been most favored by those
who had given special attention to the subject. The Com-

missioner of Railroads, in his special report of April i, 1892,
was able to say of it : 

&dquo; Every committee, commission, board
of government directors, successive secretaries of the inte-

rior, railroad commissioners, President Cleveland, and others
charged with the duty of investigating the question, and who
have given it exhaustive consideration, have all agreed,
without a dissenting opinion, that a settlement should be
had and the debts of the road extended.&dquo;

3. If, then, a present final settlement of the Pacific Rail-
way debts to the government would probably be unsatisfac-
tory as yielding too small a percentage of them, but quite
commendable as merging the particular Pacific Railway
question in the general railway question,-and if the exten-
sion of the debt, though it would probably yield to the

government eventually a larger sum of money, would do it at
the unjustifiable expense of large classes of producers in the
western states and territories,-the only alternative course
for the United States to pursue would be to take possession
of some or all of the Pacific railways, but particularly of
the Union Pacific and Central Pacific (because they con-
stitute a homogeneous system), by a foreclosure of its lien
and other legal procedure, and then to own and operate
them as a public industry. That would be an extreme step
and might be productive of unforeseen and far-reaching
results, whether fortunate or unfortunate.
By foreclosing its lien and assuming or paying the first

mortgage the United States would make only a beginning
in its investment. In a well-known decision * the Supreme
Court has decided that the lien of the United States covers

zd Session), providing for the extension of the subsidy debt for one hundred years
at two per cent, and of the first mortgage at a rate not to exceed five per cent; all
the present unsatisfactory relations between the Union Pacific Railway Company
and the government were to be preserved, the only virtue of the bill being that it
contemplated the lightening of the burdens of the company by decreasing the
rates of interest on its debts.
* United States vs. Kansas Pacific Railway Company, 99 U. S. R., 455.
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only such lines or parts of lines as have been constructed by
the aid of the subsidy bonds. Under that rule the United

States, through its foreclosure proceedings, would get only
the Union Pacific from Omaha to a point five miles west of
Ogden, and the Central Pacific thence to San Jos6, Cali-
fornia, the Kansas Pacific (Kansas division of the Union
Pacific) from Kansas City to a point three hundred and
ninety-four miles westward, the Leavenworth branch (from
Leavenworth to Lawrence, in Kansas), * the Central Branch
Union Pacific from Atchison to Watertown, in Kansas, and
the Sioux City and Pacific from Sioux City to Fremont,
Nebraska.~ The terminals at Kansas City and Council
Bluffs and probably the Omaha bridge would not be in-

cluded. The portions of the lines secured through the fore-
closure would not reach Denver or San Francisco; addi-

tional mileage and terminals, or the use of them would have to
be obtained. Moreover, the branch lines are generally con-
ceded to be necessary to the, main lines; some of them, as the
Union Pacific receivers have discovered, could well be dis-
pensed with; others are naturally tributary to the main lines,
and would not have to be under the same control; others still,
like the Oregon Short Line (which is rather a part of the
main line than a branch line), would have to be under the
control of the United States. The question of branch lines
is not as serious as the opponents of national ownership and
operation are in the habit of regarding it; the main lines
are as essential to most of the branches as the latter to
the former. I The Union Pacific Railway Company now
controls most of its branches through leases and contracts,
and the ownership of stock and bonds; the government

* There is much doubt whether the lien of the United States extends to the
I,eavenworth branch, but it is quite unimportant.

t It is well to note that there is an unsubsidized link of about five miles in the
Sioux City and Pacific at California Junction, Iowa, and that the lien of the gov-
ernment probably does not cover the bridge over the Missouri River; and likewise
an unsubsidized link of about five miles intervenes between the Central Pacific
and Western Pacific at Sacramento.

t See Special Report of Commissioner of Railroads of April 1, i8gs.

 at Glasgow University Library on June 26, 2015ann.sagepub.comDownloaded from 

http://ann.sagepub.com/


79

might obtain the same control through proceedings supple-
mentary to the foreclosure, as the property covered by the
lien would not satisfy the debt. But the stocks and bonds,
like most of the other assets of the company, have been

hypothecated as security for the payment of from $20,ooo, ooo
to $24,ooo,ooo, which the government would have to assume
or pay in order to reach them; they are of the par value of
about $100,000,000, but were estimated before the depression
of 1893 to have a market value of about $45,000,000. From
a purely financial standpoint, then, the assumption and
operation of the Pacific railways (and particularly of the
Union Pacific) would be a serious matter, involving the
assumption or payment of first-mortgage and other prior in-
debtedness aggregating $65,000,000, the investment of at
least $15,000,000 in terminals, and the assumption or pay-
ment of about $20,000,000 in order to gain control of branch
lines, in addition to indefinite expenditures necessary to com-
plete the main lines (as the Kansas Pacific from the 394th
mile-post to Denver) in case satisfactory traffic arrangements
could not be made. Even with the perfect credit and inex-
haustible resources of the national government, an invest-
ment of $100,000,000 in addition to the $120,000,000 already
invested in Pacific railways is a matter of grave importance.

It is generally assumed without argument that the United
States could not efficiently operate the Union Pacific or any
of the other Pacific railways-as the truth of propositions
incapable of demonstration is likely to be assumed. In the
absence of experience, it is impossible to say positively that
the federal government could not successfully operate the
Union Pacific. The experience of some of the states

between i 83o and 1850 in the management of railways and
canals was under such different circumstances that it throws

very little light on the present problem. One distinction of

importance is that the several states encountered most of
their difficulties in building railways and canals, not many of
them in operating them. Sectional and local prejudices are so

I -
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strong that it is almost impossible for a democratic govern
ment like that of the United States to build railways in such
homogeneous and correlated systems that they will be fully
efficient; such prejudices are not brought to bear so strongly
on the operation of a system already constructed, though they
are certainly not entirely without influence. The experience
of foreign countries is also quite unavailable. Perhaps that
of France has been most like that of the United States (as
far as the Pacific railways are concerned), and France has
had more trouble than would have resulted either from the
one extreme of owning and operating the lines or the other
extreme of leaving them entirely to individuals. In some

parts of baurope one policy, and in other parts another policy
has been successful, success and failure being dependent
largely on the temper and traditions of the public. Nothing
but the test of experience will ever determine whether rail-
ways may be successfully operated by the Government of the
United States. Possibly it is important that a test should
be made at once. Such a large portion of the people of the
United States are advocating the ownership and operation of
the railways by the state that a fair test ought to be made.
Unrestricted ownership and operation by corporations have
proved unsatisfactory in many respects, not only to the

general public, but to investors as well; the policy of exer-
cising control through the medium of commissions has been
all but a complete failure; there is only one policy left, it is

said, and that policy is state ownership and operation. If

state ownership and operation of railways in the United
States may be successful, the sooner it is demonstrated the

better; likewise, if such a policy must be unsuccessful, it
ought to be known, even if the knowledge is to be acquired
at a considerable expense; the question of control through
commissions would be simplified in either event. If the
test is to be made, the opportunity presented by the condi-
tion of the Pacific railways is most favorable, because the
United States has already invested part of the necessary
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capital and is in danger of losing it, while the business of
the lines is affected less by competition than that of most
other systems.

There has never been an adequate literary treatment of
the question of governmental ownership and operation of
railways in the United States. The political question in-

volved, however, must not be overlooked. It is often

asserted that corruption of the civil service would follow the
&dquo; socializing &dquo; of the Pacific railways. The danger is over-
estimated ; reform of the civil service in the post office and
in other departments of the government has been so suc-
cessful that little trouble might be expected in the railway
service. It is added that the railways would be ‘ ‘ dragged
into politics.&dquo; That has been just the trouble heretofore;
corruption of the civil service could hardly be greater than
the past and present political corruption caused by the

private control of the Pacific railways; the &dquo; barrels &dquo; of

money expended by the Central Pacific (or Southern

Pacific) and Union Pacific in politics would have gone a
long way toward satisfying the debt due to the United
States. There is convincing evidence that they are not

yet out of politics. In order that the policy of ownership
and operation of railways by the state may be successful,
it must have the strong support of public sentiment;
whether such a condition exists with reference to the Union
Pacific cannot be stated. Public sentiment on the gen-
eral question is certainly adverse to it. But it may

appear later that there is no alternative in the present case

except an outrageous compromise or unreasonable extension
of the companies’ indebtedness to the United States; in such
an event public sentiment would probably approve such an
extreme step by Congress. It must be admitted that

dependence of the people on state initiative and assumption
of responsibility (involved in state operation of railways)
would tend to weaken the energies of the people; but it is
doubtful whether that effect would be more depressing in the
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present case than the now prevalent (and largely justifiable)
apprehension of the people west of the Missouri River (and
especially in California) that their destinies are dependent
on the whims of railway managers and that their govern-
ment is unable to relieve them. The ownership and opera-
tion of the Union Pacific by the United States would not
necessarily be a precedent for the enforcement of the general
policy of state ownership and operation of railways, just as
the original aid by loan of bonds was not followed by the
general policy of extending such aid to railway enterprises.
Congress is confronted by special conditions in the presence
of which it might decide to operate the Union Pacific Rail-
way without endorsing the general advisability of applying
state socialism as a remedy for the evils of private or
corporate ownership of railways.*
One unfortunate consequence of the operation of the

Union Pacific Railway (or any other of the Pacific railways)
by the government, would be its competition with corpora-
tions of citizens for traffic, especially if (as proposed in some
of the bills introduced in Congress) the rates charged should
* A bill was introduced in the House in September, 1893, by Representative

Geary for the purchase by the United States under foreclosure of the Union Pacific
and Central Pacific lines and their subsequent operation through a commission
of seven members. A similar bill was introduced in January, 1896, by Repre-
sentative Kem, except that it seems to have been intended to apply to all the
bond-aided Pacific railways, and no definite governmental means of operation
were provided. In the Senate two such bills have been introduced:-that of Senator
Peffer, in April, 1894, concerning the Union Pacific Railway, and providing for its
operation under the supervision of the Secretary of the Interior; that of Senator
Allen, in January, r896, being the same as that of Representative Kem in the
House. A joint resolution was introduced by Senator Pettigrew, in February,
1896, that the Secretary of the Treasury take possession of the main lines and
lands of the Union Pacific Railway, proceed to a foreclosure of the government
lien and pay the first-mortgage indebtedness out of the proceeds of a sale of 3 per
cent government bonds.
A modification of the general plan of federal ownership and operation of the

Pacific Railway is that of federal ownership and private operation championed
by Representative Maguire, of California. Under that plan, while the title of the
lines would be in the United States, all carriers would be allowed to use them
under reasonable regulations ; it is substantially an application of what is known
among students of railway questions as the &dquo;king’s highway&dquo; theory; and it
has been generally condemned as infeasible, though without reference to any
considerable body of experience in its use.
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be only such as would be necessary to reimburse the expense
of maintenance and operation; the government lines would
be in a position to do as much harm as some bankrupt lines
have heretofore caused in the hands of receivers; the effect
of the operation of the Union Pacific and Central Pacific as
the people of California desire would probably be quite dis-
astrous to the Southern Pacific. But it must be remembered

that the oppressive rates are not usually the through rates;
as the local non-competitive rates would probably be the ones
lowered, the owners of rival lines would have less reason for
complaint. Even now, all the competing lines in any dis-
trict are not on a level; some always have a larger capitali-
zation or heavier financial burdens than others; the situation
would not be much different if the government happened to
be the owner of one of the less-burdened lines.

It must again be suggested that the relief of the producers
of the Pacific coast from the Southern Pacific monopoly, or
of the producing classes in the central western states from
the excessive rates of the Union Pacific, is not the primary
purpose in readjusting the relations of the Pacific railways
to the government. All that Congress aimed at in its legis-
lation of 1862 and 1864 was to get corporations of citizens
to construct and operate a railway from the Missouri River
to the Pacific Coast-a railway.that, when complete, should
sustain to the patronizing public the same general relations
as other railways. The peculiar feature-and it is of slight
importance now-was that the line should be particularly
available for the use of the government; that was the reason
for the grant of aid in the form of bonds. It was expected
to be no more and no less serviceable to the people than a
railway in any other part of the country. A disposition of
the debt question is all there is to settle between the govern-
ment and the companies,-except that incidentally Congress
must do no injustice to either the public or investors. If
Senators and Representatives from the western states insist
that Congress make provisions for more efficient service and
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more reasonable rates from the railway companies, it ought
to be borne in mind that they are demanding a remedy for
evils from which many other parts of the country are also

sufffering-in other words, they are seeking a solution of the
general railway problem. If the use of railway commissions
or commissioners has proved a failure, perhaps it is best to
institute a new policy, or experiment with it in the case of
the Pacific railways in preparation for its future use else-

where. The West has much ground for complaint; the evils
of railway mismanagement are acute on the Pacific Coast;
but it is very doubtful whether the questions particularly
pertaining to the Pacific railways ought to be obscured by
others that are general in their nature.
Even if re-funding or settlement be decided on as a solu-

tion of the problem, it is likely that a foreclosure of the

government’s lien on the Union Pacific will have to be had
in order to clear the property of subordinate liens and

simplify the situation, though it be only a so-called &dquo; friendly
foreclosure. &dquo; It is suggested that it might be advisable for
the United States to purchase the lines under foreclosure,
pay the first mortgage, and operate the lines until the entire
sums secured by the first mortgages and government lien on
all the Pacific railways shall have fallen due in i89g; then
the entire matter may be disposed of at one time. In the
case of the Union Pacific, something must be done with
little further delay, as the property of the company is now
in the possession of receivers pending the foreclosure of the
first mortgage, and a sale under foreclosure to third parties
at a price such as is usually paid under such circumstances
might be seriously detrimental to the interests of the govern-
ment. As far as the other parts of the Pacific Railway are
concerned, there is no likelihood that matters will change
for the worse by the time of the final maturity of the gov-
ernment’s debt.
Of the three plans proposed for the solution of the

Pacific Railway problem, all have their advantages and
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disadvantages; the situation seems to involve a choice of evils.
The first plan, that of accepting a present payment of money
in full settlement of the debts due to the United States, has the
advantages of severing relations with the railway companies
that have been very expensive, almost always inharmonious
and otherwise unsatisfactory, and of simplifying the general
railway problem by placing the railways involved on a level
with others before the law-making powers; it has the disad-

vantages, however, of causing a large pecuniary loss to the
government and of being difficult to execute in its details.
The second plan, that of an extension of the payment of the
companies’ debts over a long period of time at a lower rate
of interest, has the advantages of being most conservative,
causing less disturbance of vested interests and settled rela-
tions, lacking harshness in application, and promising a

larger eventual pecuniary return to the government; its dis-
advantages are that the larger pecuniary return to the

government is rather apparent than real, that it seems to set
a seal of approval on the past dishonest conduct of the com-
panies, and that it entails an unjust burden on the producing
classes from which the companies are to derive their revenue.
The third plan, that of the assumption and operation by the
United States of the Union Pacific and other bond-aided
Pacific railways, is justified not so much by the amount of
money to be realized through it by the government as by its
possible prevention of some consequences incidental to the
execution of the first and second plans and exceptionally
onerous to the general public; it has the further advantage
of implying distinctly the condemnation of the past dis-
honesty and corruption of the companies; its disadvantages
are that it is experimental in application, involves a very
large investment by the government, is radical and almost

revolutionary in nature, and is calculated to remedy evils
not peculiar to ~ the Pacific Railway question, but rather a
part of the general question of the just relations of railway
companies to society and the state.
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After the foregoing was written the Committees on Pacific
Railroads of the Senate and House of Representatives
submitted reports* in which they recommended the passage
of a bill, substantially identical in both Houses, and con-
taining the following chief provisions:

i. The present worth on January 1, i8y7, of the balances
to be paid by the Union Pacific (including the Kansas
Pacific) and the Central Pacific (including the Western
Pacific) companies, after the deduction of the estimated
value of the securities in the Thurman Act sinking fund,
was to be computed.

2. Bonds of $1000 each, with interest of two per cent per
annum, were to be issued by each company to the United
States to the amount of its indebtedness as computed, their
payment to be secured by a mortgage covering all its prop-
erty, whether originally subsidized or not.

3. In addition to the current interest, payable semi-
annually, each company, beginning in 1898, was to pay the
principal of its bonds at the rate of $365,00o for each of the
first ten years, $550,000 for each of the second ten years,
and ~~50,00o for each year thereafter, until all should be
paid.

4. The mortgages executed in favor of the United States
were to be subject only to a first mortgage to be executed by
the Union Pacific as security for ~54,388,000 of fifty-year
bonds, with interest of four per cent, and to the existing
first mortgages of the Central Pacific or new mortgages
executed in renewal of them at a rate of interest not in
excess of five per cent.

5. The bonds so issued to the United States by the com-
panies were to -be accepted in satisfaction of their present
indebtedness and in discharge of the present statutory lien.

6. The Union Pacific was to be permitted to issue pre-
ferred stock to an amount not in excess of its present

* Fifty-fourth Congress, First Session, Senate Report No. 778, and House of
Representatives Report No. 1497.
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outstanding stock, but neither company was to pay dividends,
unless they had been actually earned, and unless all matured
obligations on both first and second mortgage bonds had
been discharged, and not even then in excess of four per
cent per.annum unless an amount equal to the excess should
be paid to the United States for application on the prin-
cipal of its bonds.

7. If the property of the Union Pacific should be sold
under foreclosure, its purchasers should be a new corporation
under the name and style of the 

&dquo; Union Pacific Railroad

Company,&dquo; with the rights and duties of its predecessor.
8. If any paramount claim should be paid by the United

States for its own protection, and should not be repaid by
either company within a year, its whole indebtedness might
mature at once, at the option of the United States. If either

company should be in default in the payment of matured
installments of principal or interest, any sum due to it from
the United States for services was not to be paid, but to be
credited on the amounts overdue; if the default should con-
tinue for six months, the United States might, at its option,
treat the entire debt as matured and take possession of the
mortgaged property without resort to Congress or the courts
for authority so to do.

9. The Southern Pacific was to guaranty the payment of
the debt of the Central Pacific to the United States, and
permit the immediate application on its principal of the sum
of ~z, 409, 8 i 8. Zo due to it from the United States for services;
if the lease existing between them should be terminated, the
United States might elect to consider the entire debt matured.

10. The offices of the government directors of the Union
Pacific were to be abolished, and no percentage of the com-
panies’ net earnings or of their compensation for government
services was, as formerly, to be regularly applicable on their
indebtedness.

11. The act was to take effect, as to either company, upon
acceptance of its provisions, if by the Union Pacific by

I I
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January 1, 1897, or by the Central Pacific within three
months from the time of passage; in the meantime all exist-

ing laws were to remain in force. But the act was to be

only in alteration and amendment of previous acts and was
to be subject to future amendment, alteration or repeal by
Congress; nor was it to impair any existing right or remedy
in favor of the United States.
The bill was commended by the committees because, by

its provisions, (a) the expense and danger of federal own-
ership and operation of the railways, and the almost certain
loss threatened by reliance on an ordinary foreclosure of the
lien of the United States would be avoided; (b) the entire
debts of the companies would be paid in the shortest time
and largest installments consistent with the anticipated
earning power of their lines, and (c) in case of default in
payments, the United States would have larger and more
accessible security for its claims. ‘ ‘ The relations of the
Pacific railroads to the United States may and should

unhesitatingly be dealt with as a business problem, having
no other incidents than those which may be usually involved
in the relations of debtor and creditor and of mortgagor
and mortgagee .... This legislation should be

comprehensive and final and should terminate the in-

timate relations of the government with the enter-

prises of these railroad companies, placing them upon
the same footing with all other railroad properties in the
United States as respects legislative and Congressional
control, and substituting definite and complete mortgage
rights and remedies in the place of the present unsatis-

factory provisions of law relating to the protection of the
lien of the government and to its supervision of these

enterprises
The minority of each committee presented adverse views.

That of the House Committee averred : ‘ ‘ (a) The committee

* House of Representatives Reports, Fifty-fourth Congress, First Session, No.
1497, P. 13.
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have not learned enough of the affairs of the debtor

companies to be able to tell the House what it is best to do;
(b) the companies made offers before the committee, and are
undoubtedly ready to concede terms very much better for
the government than those embodied in the bill; (c) the

propositions in the bill are neither good nor safe for the

government;&dquo; it recommended, as a protective measure,
the substitution and passage of a bill giving to the Court of

Appeals of the District of Columbia, complete jurisdiction
of suits by the United States for the enforcement of its liens
on railway properties, with power to order the discontinu-
ance or stay of suits brought by other parties in other

courts having jurisdiction over only a part of the property
involved; it suggested, also, the further investigation of the
subject-matter of the report by committees of both Houses

acting jointly.*
Senator Morgan, of the Senate Committee, recommended

the substitution not only of the bill recommended by the
minority of the House Committee (and known as the Morgan-
Brice bill) but also of another, providing (a) that the officers
and boards of directors of the Union Pacific and Central
Pacific be replaced with appointees of the United States;
(b) that the first mortgage bonds and subsidy bonds be
replaced with thirty-year three per cent bonds of the United
States, to be liquidated through sinking funds of the net
receipts of each company; (c) that the debts subordinate to
those due to the United States be paid out of the net receipts
of the companies; (d) that their stock be canceled and

replaced with new stock according to the actual value of the
property of each of them; (e) that Congress continue to con-
trol ‘ ‘the two companies and their property under the cor-
porate powers and systems now existing as they shall be
amended from time to time,&dquo; and ( f ) that the property
and franchises of each company be taken into possession by

* House of Representatives Reports, Fifty-fourth Congress, First Session, No.
1497, Part II.
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the United States upon such default of either as may justify
the taking under existing laws.*

Of the platforms of the national political parties, adopted
at recent conventions, that of the Republicans contains no
mention of the Pacific Railway; that of the Democrats

&dquo;approves of the refusal of the Fifty-third Congress to pass
the Pacific Railroad Funding bill t and denounces the efforts
of the present Republican Congress to enact a similar

measure;&dquo; that of the Populists declares, &dquo;The interest of
the United States in the public highways built with public
moneys and the proceeds of grants of land to the Pacific
Railroads should never be alienated, mortgaged or sold

.... . 
The foreclosure of existing liens of the United

States on these roads should at once follow default in the

payment thereof by the debtor companies; and at the fore-
closure sales of said roads the government shall purchase
the same if it becomes necessary to protect its interests

therein, or if they can be purchased at a reasonable price;
and the government shall operate said railroads as public
highways for the benefit of the whole people, and not in the
interest of the few..... We denounce the present
infamous schemes for refunding these debts and demand
that the laws now applicable thereto be executed and admin-
istered according to their intent and spirit.&dquo;
The problem of the future relations of the United States

to the Pacific Railway and especially to the Union Pacific
Railway, the trunk of the great system, involving the very
large pecuniary claim of the government, the immense

holdings of investors, and the economic welfare of millions
of producers, must be given an early solution; but it is not
likely to be given without a severe contest. The historical
facts that must be the basis of legislative action, arousing
as well the shame of public and private corruption as the
pride of industrial achievement and national development,

* Senate Reports, Fifty-fourth Congress, First Session, No. 778, Part II.
t See p. 76, note supra.
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permit a wide divergence of opinions, while they are so
recent in time and so personal in character that they give
opinions based on them the support of a strong sentiment.
The details of the present situation, so numerous and intri-
cate that committees cannot master them and experts dis-

agree in their inferences from them, seem to justify widely
different policies. Numerous technical questions of the

principles of law applicable to the facts contribute elements
of discord and controversy. So many opposing theories of
the functions of the state, of the social relations of indi-
viduals and classes, and of the rights of property are called
into application that opposing opinions on the subject-
matter must be irreconcilable. It would be hazardous to

attempt to predict what the outcome will be.

JOHN P. DAVIS.
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