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The vital significance of law in economics is essential for understanding the intricate relationship between
these two fundamental disciplines. Law plays a pivotal role in shaping and regulating economic activities, ensuring
fairness, stability, and efficiency within a society. By establishing legal frameworks, property rights, and contrac-
tual obligations, the law provides the necessary structure for economic transactions and interactions to thrive.
Moreover, it facilitates the resolution of disputes, protects consumers, and promotes market competition. Without
law, the complex dynamics of markets and economies would be prone to chaos, leading to detrimental conse-
quences for individuals, businesses, and the overall socio-economic fabric of a nation. In essence, the symbiotic
connection between law and economics underscores the indispensability of law as a crucial pillar in the pursuit of

prosperous and equitable societies.
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1. Introduction to the Intersection of Law and
Economics

Particularly in recent years, the significance of law
in economics has been given increased attention. This
state of affairs is nowhere more evident than in the bur-
geoning literature that falls under the rubric of law and
economics. A relatively new and exciting field of study,
law and economics considers how the legal system af-
fects the economy and how economic forces, such as
the incentives created by individuals' peripheral eco-
nomic considerations, affect the law (Hayek & Shear-
mur, 2022).

Restricting the discussion to Western societies and
industries in which market forces play a predominant
role in the economy, in-depth examinations of the sig-
nificance of law in economics repeatedly reveal that le-
gal institutions are among the most important human
considerations on account of the role they perform in
economizing transaction costs, promoting cooperation,
and encouraging economic development and prosper-
ity. In this context, the respective roles of the legal sys-
tems, courts, and judges have been scrutinized (Tejani,
2021).

There is a great similarity between the common
law legal institutions that evolved in Western societies
and the formal legal institutions that can be observed in
modern Western-style democracies and market econo-
mies today. Despite differences in religious, social, ge-
ographical, and cultural backgrounds, with the sole ex-
ception of the Napoleonic codes that were inspired by
the civil law system, the same rules, laws, and legal pro-
cedures are traceable to the formal legal institutions that
can be observed across the world today. Yet, at the
same time, there is great diversity in the legal systems
of the western countries. These differences can be
traced to socio-political differences in various country-
specific path-dependent and historical considerations,
such as colonization, domination, and expansion.

In stark contrast to similarities in legal institutions
across the Western world despite differences in socio-
political backgrounds, remarkable differences can be

observed in the socioeconomic performance of coun-
tries with similar common law legal institutions. In par-
ticular, there are great concerns about the economic and
political viability and stability of the Third World and
developing countries that were colonized, dominated,
and controlled by the British Empire and consequently
applied the same common law legal institutions that are
in effect in advanced modern western democracies and
market economies. Despite the adoption of the same le-
gal institutions, similar legal rules and regulations, and
common adherence to principles such as democracy
and the observance of the rule of law, the socio-eco-
nomic and political disparities in terms of economic
performance, gross domestic product (GDP) per capita,
the corruptive nature of politics, and social conditions
are staggering.

2. Methodology

The methodology is based on the historical devel-
opment of the relationship between law and econom-
ics.An understanding of economic processes and eco-
nomic analysis has a long tradition, and its roots can
even be traced back to ancient times. The same holds
for fundamental legal texts. However, the interrelation
and especially the potential of using legal norms and
rules by economic reasoning, although repeatedly re-
discovered, progressed slowly from the mid-nineteenth
century onwards. The first part of this chapter will pro-
vide a brief review of interactions between economic
and legal thought in early writings — philosophical
analysis in antiquity and the scholastics — followed by
the legal realists and the German historical school. As
a second step, the history of the relationship between
economics and law will be briefly reviewed: anteced-
ents of the Economic Analysis of Law approach as well
as a normative legal approach in economic thinking.
The aim is to sketch fundamental aspects of the foun-
dations of Economic Analysis of Law and the use of
legal norms in economic reasoning.

Faced with empirical claims, economic thought is
traditionally turned to in the design and analysis of var-
ious types of systems. Most sanctions used in practice
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can be thought of as market distortion. Economic un-
derstanding has traditionally been employed in a sug-
gested analysis and design of legal norms serving other
purposes as well. It is the origins and purpose of these
norms that this chapter is primarily concerned with.
Economic Analysis of Law and the use of legal norms
in economic thinking have a long tradition, and it can
even be claimed that the Economic Analysis of Law
and Law and Economics have their roots in ancient
times. The main root of modern Law and Economics
and Economic Analysis of Law lies in the natural law
tradition of law codes of antiquity. The Aristotelian
schema was developed in the work of Thomas Aquinas
and Alberico Gentili, summarized in the Roman law of
the School of Salamanca.

Money systems play a crucial role in facilitating
economic activities and promoting equitable distribu-
tion of resources. They provide a vital framework for
fair distribution and regulation, ensuring that wealth
and opportunities are accessible to all members of so-
ciety. Additionally, the Cycle of Money illuminates the
interconnectedness and interdependence of economic
actors. It serves as a powerful model that reveals how
money flows through different sectors, influencing and
shaping societal development in multifaceted ways. A
deep understanding of this intricate process is indispen-
sable for policymakers. It empowers them to implement
well-informed measures that foster economic stability
and create an environment conducive to the prosperity
of all individuals. Moreover, the role of law in the realm
of economics extends far beyond taxation. It encom-
passes crucial aspects such as property rights, contracts,
and financial regulations. These legal frameworks
serve as the bedrock on which economic systems are
built and operate, ensuring fairness, accountability, and
transparency (Challoumis, 2018, 2019, 2024b, 20244,
2024c, 2024d, 2021, 2022, 2023b, 2023e, 2023d,
2023f, 2023c, 2023a). By closely examining and com-
prehending the intricacies of the Cycle of Money, we
gain a profound insight into the complexities inherent
in economic systems. This understanding allows us to
appreciate how the law acts as a fundamental pillar,
guiding and shaping the dynamics of these systems. It
safeguards the interests of individuals, businesses, and
society as a whole, promoting sustainable growth and
shared prosperity. In conclusion, the intricate dance of
money within societies is regulated and facilitated by
frameworks and laws that promote fairness, equity, and
stability. The Cycle of Money serves as a powerful tool
for understanding the interplay between economic ac-
tors and the influence they have on societal develop-
ment. By recognizing the pivotal role of the law in
shaping economic systems, we can ensure that these
systems function in a manner that benefits everyone
and contributes to the overall well-being of society at
large.

3. Key Concepts in Law and Economics

What is 'law and economics?' What are the unique
features of the economic approach? The classical ju-
rists' conceptions of the changing social world are thor-
oughly discussed by many historians of juristic thought.
The theoretical reflections concerning law are not as
well documented. This essay isolates and traces such a

connection with economic reasoning. The emphasis
here is put on what is seen as the relationship between
law and an explanation of social phenomena from an
economic standpoint. First, wisdom on the significance
of the institutional foundations, some insights into the
‘transformation' of society with a special emphasis
placed on the instrumental role that laws can play in the
adaptation (Mercuro & Medema, 2020).

Guarantees embodied in the legal institutional sys-
tem are likely to shape incentives to help society to alter
in the socially optimal way. Institutions are important
because their characteristics influence the ability of so-
ciety to adapt to new environmental conditions, i.e.
they influence the possibility of a country to accommo-
date the environmental change; in fact, laws can have
important consequences even for the growth of the
economy. The examination of the link 'institutional
change and adaptation’ calls for an explicit economics
of institutions. The unique feature of the EIC approach
is, in this view, the emphasis it places on legal institu-
tions. The method adopted is predominantly a compar-
ative static one. Data useful for empirical work is more
difficult to collect, but several methodologies can be
employed to uncover regularities about the world. Be-
cause legal data have imprecise quantitative content, ra-
tional models will have imprecise implications. More-
over, the scope is more rapidly expanded if a close re-
lationship is established with other disciplines: law
research is likely to be relevant.

The intention behind the establishment of law and
economic institutions is to create rules of behavior that
further some end, or at least are closer to certain goals,
once established and sustained. Such institutions are, in
some sense, intended to increase overall utility or effi-
ciency. The economic perspective is interested primar-
ily in the consequences of the institutional frame. It op-
poses those actors who claim each a different, and most
of the time, conflicting goals. Coordinating among op-
posite forces likely is one of the main features of legal
institutions. In summary, the field of law and econom-
ics is considered part of welfare economics and its tools
can be used to achieve the greatest effectiveness and
efficiency of legal rules.

3.1. Property Rights and Enforcement

Property rights, their assignment, and enforcement
are central to law and economics. When they are not
assigned or enforced or are assigned or enforced incom-
pletely, resources being used to produce goods and ser-
vices are wasted - which tends to be severely economi-
cally inefficient. In this section, we apply the economic
theory of contracts to the assignment and enforcement
of property rights to gain a better understanding of their
significance and operation.

In general, property rights - and obligations - tend
to be more fully enforced when the enforcement is less
costly. Cheaper enforcement increases the propensity
to take advantage of remedial measures and reduces the
temptation to allow others not expecting to suffer to
free-ride on any successful enforcement. This is one
reason why duties to avoid accidents are more readily
enforced than other duties. Less easily observed liabil-
ities suffer less from the punishment of accidental non-
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performance. Higher fines and damages risk bank-
ruptcy, so there is expected to be less observant moni-
toring of such liabilities. Informal obligations are typi-
cally less costly to enforce. When the enforcement of
an informal obligation also improves the creditor's bar-
gaining position, strengthening the obligation can be
counterproductive since a lesser one may be more en-
forceable and agreement is diminished. Consequently,
informal expectations are especially prevalent in rela-
tionships where such exploitation does not arise.

4. The Role of Contracts in Economic Transac-
tions

It is only natural to suggest that it is the law of
contract that is the most important element which the
economist has for his argument. That is indeed true, but
it is also true that economic exchange and the laws
which govern it are co-extensive. Anything that fulfills
or can be made to fulfill the purposes of exchange is in
an economic and therefore a legal sense a subject of ex-
change. At any rate, the law must take it into account.
And it will require more than the absence of a contract
to raze it from the field of economics. Seth Tillman sug-
gested in his original term paper, and Professor
Bettman-Bradford and | respectively have argued, that
the purpose of the state, as distinct from the purpose of
the law, is the prevention of force and fraud, to keep the
peace. And from this, it follows that the state where it
legislates at all should seek to ensure the conformity of
exchange to its own a priori notions of what kinds of
bargain should be permitted to be struck and to dispense
positive encouragement to such disfavored transactions
as were criminal at common law or have long been so
stigmatized by legislative fiat.

4.1. Types of Contracts

A. Contract Defined B. Nature of Informal Con-
tracts C. Necessity of the Written Form D. What Is a
Contract? E. Elements of a Contract 1. Legality of Pur-
pose 2. Meeting of the Minds 3. Mutuality of Obliga-
tion 4. Consideration 5. Competent, or Legal Capacity
to Contract F. General Words Do Not Invalidate a Re-
strictive Contract G. Contrary Agreements in Writing
Established Verbal Satisfactory H. Legal Rights under
a Contract

Every business enterprise is affected by contracts
at one time or another. Its very formation usually de-
pends upon a complex series of contractual undertak-
ings. The legal aspects of a business arrangement may
either be positive or negative. The validity of a contract
may well determine whether or not expected income
becomes operable. For example, the enforceability of a
delivery of goods contract is essential to a Special
Warehouse Proposition. Even though construction
techniques of various kinds may be a necessary part of
certain business activities, building construction con-
tracts between the parties who wish such services per-
formed may contain protective clauses that are basic to
the enterprise concept.

5. Regulation and Competition Policy

In the course of discussions of social policy and
the advantages and disadvantages of regulating people's
behavior, economists, unlike other social scientists,
consider public control and restriction from the stand-
point of the purposefulness of rules and mechanisms.

As a result, economic science enlarges its formal appa-
ratus, allowing for the analysis and design of quantita-
tive regulation under uncertainty. It contributes to es-
tablishing a balance between the advantages and disad-
vantages of administrative regulation, which turns out
to be a "quantity" one, and the reasonable limitation of
the number of regulations implemented by the govern-
ment and the educational functions of law. The new ac-
tual reason evoked by the formation of this type of re-
lation was the inability of state regulation to prevent un-
pleasant economic side effects, in particular,
monopolistic behaviors limiting competition and con-
sumer surplus of regulation. In the complex, it results
in the fact that state regulation of economic life may
begin to, as usual, do harm besides its useful effect
(Mansell & Steinmueller, 2020)

Because of this, researchers pay much attention to
the problem of concordance of policies of regulation
and antitrust regulation. The idea of unification of steps
made by legislative, executive, and judicial authorities
will always play a part, though this is possibly a long
one. But it is obvious that the development of such con-
cord in questions, about which there is no unanimous
consensus, can and must proceed differently. Regard-
less of the institutional mechanism administering eco-
nomic regulations or legal norms, it is preferable for the
immediate element of policy carried on the national or
state level (in whole or in part, depending on which spe-
cific kind of activity or legal relation is to be adminis-
trative, approved, or finally judged) to be based on a set
of coherent rules, making national politics all the more
marked and thought as more carefully adopted, in par-
ticular, abstract models or recommendations of Good
Regulatory/Law Making Practice (Hovenkamp, 2021)

5.1. Antitrust Laws

The antitrust laws are designed to prevent monop-
olization and the abuse of monopoly power. Of partic-
ular interest in the antitrust laws are price-fixing ar-
rangements. Agreements between independent busi-
ness firms that restrain trade or reduce the pressure of
competition are against the public interest and are
harmful to the market system. Each business should
compete to its red-blooded economic limit for the con-
sumer's money. When unresolved competition consist-
ently results in less efficient producers going out of
business, the benefits will be seen and passed on to con-
sumers in the form of competitive prices. When buyers
and sellers do not deal with each other at the red-
blooded limits of the market, both parties lose but, in
general, the consumer is the victim (Klobuchar, 2022)

This does not mean that inefficient businesses
should be allowed to prevail. When inefficient entre-
preneurs go bankrupt, the loss is social and economic,
but by the same token, efficiency is promoted through
the continued pressure of competition. The market is an
effective arrangement for minimizing economic and so-
cial inefficiency that would accompany the failure to
operate the private enterprise system within a competi-
tive framework. The task is to ensure the efficient op-
eration of the market while preventing abuses that may
lead to concentrated market control.
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6. The Legal Framework of International
Trade

The growth of world trade and the increasingly
important position of international trading relations
have led to an increased activity of international organ-
izations, which undertake to regulate and stabilize the
complex web of international trade. This has also had
repercussions on the field of legal studies. Lengthy and
comprehensive treaties, passed by numerous interna-
tional organizations or worked out within their frame-
work, cover practically all aspects of international
trade, from concrete stipulations concerning limitations
of trade, customs regulations, and property laws
throughout the complex field of financial and commer-
cial treaties up to detailed regulations of compensation
for damages in case of unjustified interventions.

Uniform Law, especially in the area of civil and
business law, only plays a subordinate role on the inter-
national level. It is restricted in practice to that limited
domain where questions of conflict of law are involved.

International economic agreements are not only
abundant in new legal problems and methods, but they
also have a wide-ranging social dimension. They oblige
member states to consider the interests of their partners
in international trade in their national economic
measures. They are inspired by a welfare aspect and
they represent significant targets carrying integrated
application of international legal measures. Any viola-
tion of these undertakings on the part of one state in-
volves disputes arising not only from the law but also
from the profound economic problems concerned.
However, the decision not only must rely upon a solid
legal footing; it must also take sufficient account of the
affected socio-economic factors. This involves a revi-
sion of conclusions drawn from purely legal considera-
tions. Provided they meet requirements of reasonable-
ness and international solidarity found in community
law, they may be distinguished from less favorable in-
ternational discrimination which, blaming legal consid-
erations, declare unlawful.

6.1. WTO Agreements

WTO Agreements. The WTO agreements repre-
sent a unique combination of international law control
over the interests of the parties and international law
limitation of the public interest regulation. The WTO
agreements and the jurisdictions of the WTO panels -
international dispute settlement experts - represent the
trend existing in the international law of the pre-speci-
fied detailed regulation of trade in the namespace: food
safety standards, sanitary regulations, customs regula-
tions, etc. They created the new concept of the interna-
tional bylaw which is quite similar to the national by-
laws. The similarities among Russian copyright law,
the WTO agreements, the CIS agreements, and the Rus-
sian Constitution can be analyzed from different meth-
odological perspectives. The answer to the discrepancy
between the official government position and the real
obligations of the Russian Writings on the International
Law 04/2-1-U 2004 Ministry for property negotiations
and administrative matters is to be found in the relation-
ship between the Federal (Central) Government and
Sub-Federal Subjects and the specifics of the settlement
of local conflicts.

After WTO Accession: An Analysis of Stalled Ob-
ligations and Improving Effectiveness of the WTO Dis-
pute Settlement. The degree of economic and legal
globalization has grown in the 20th century, especially
in the last 30 years. It happened because of the suc-
cesses of the reliance of international trade on domestic
economies, the technological progress in the transpor-
tation industry, the decreased cost of transportation and
travel, and the shortening of the trip time that has be-
come especially important in the trade in high-value-
added goods; changes in political forces brought by
globalization. Formerly, the political debates were
linked to the growth in the value of the goods trans-
ported. Now they are linked not to the value of the
goods transported, but rather to the volume of transport.
Currently, the transportation industry, unlike the man-
ufacturers of rail wagons 130 years ago, can sell its ser-
vices not only to the manufacturers but also to the retail
trade, the artists, etc (Wallace, 2021). The rest of com-
munications and information technologies profit from
analyzing the transportation industry experience. The
rapid progress of such services is one of the reasons that
transportation does not reduce the demand for commer-
cial and air transportation (Matyushok et al.2021).

7. Law and Economic Development

The incentive of individuals contributes directly,
and the rule of law contributes directly and indirectly,
to economic growth. The rule of law itself can influence
growth by ensuring that the income increases associ-
ated with economic growth are produced through legal
and efficient processes. Moreover, law influences many
of the mechanisms of social change that mediate the ef-
fects of growth and the distribution of income on in-
vestment in physical and human capital and household
decisions. Other characteristics of law, such as its re-
sponsiveness, its content, and its enforcement, contrib-
ute to the level of social welfare. These different influ-
ences of law can be seen more easily, of course, if we
establish an optimum level of social welfare against
which to compare the effects of formal and informal
rule of law. However, conditions for achieving such op-
timums are satisfied under certain conditions in devel-
oping countries that come close to the laissez-faire
economy.

7.1. Property Rights in Developing Countries

The poor property protection of states in develop-
ment promotes several exchanges. The first one you al-
ready mentioned is the membership of the International
Criminal Court. The second is civil war. We have al-
ready explained in this article that the real rights of its
subjects are limited due to predatory actions by the state
that operates. We argue that such a violation of property
rights is closely linked to the personal control of the
state, in other words, this violation of the rights of Hong
Kong owners occurs primarily in an institution that
maximizes the personal rents of bureaucrats.

In the case of the personal control of the state, it is
important to attract the attention of the head of state,
who always takes the property that is most quickly and
easily realized, often immediately after the transfer of
power from one head of state to another. We presented
a situation in which the property is completely nation-
alized, mainly used as private property and self-shaped



Journal of science. Lyon Ne57/2024

7

private property (personal loyalty to top managers). To
prevent changes in the personal power of corporate
control by state property, political constitutions are be-
ing changed through the courts, legislative assemblies,
and cabinets.

8. The Impact of Intellectual Property Rights
on Innovation

From the perspective of an efficiency-oriented
theory of property and the ideal of economic analysis,
the best available laws would be those that generate the
greatest return in higher levels of utility for the re-
sources they require. Viewed in light of the Friedman
paradox, it is folly to pit property against transaction
costs or use a division of talent and labor as a competing
metaphor for property's function. For it is the function
of property to assign human talent and labor to the high-
est bidder, to those in the best position to put the fruit
of talent and labor to its highest and best use.

In a licensing transaction, the owner of intellectual
property uses a property right to take the fruits of ser-
vices and capital contributed by others and put these to
new and better uses, uses that deserve a larger share of
the social income generated by the property (Dratler,
2024). In the case of innovation specifically, "property
rights act to give inventors the incentive to innovate by
allowing them to capture some of the benefits of their
innovative activity."

Proper assignment of rights is an important varia-
ble in determining the direction and pace of modern
technological innovation because of the advantages as-
sociated with private ownership of the incremental "in-
ventions" that make up most of the innovative process
associated with market economies (Ciarli et al., 2021).
For, as the RSC monograph has emphasized, invention
is a broad conception, referring to everything from in-
teresting experiments and exciting theories to the de-
velopment of a mode of employing men and material,
or the provision of some novel convenience of struc-
ture, or some new process. In this sense, much of the
"invention™ in a working enterprise involves indi-crea-
tions that might simply be lumped together within "R
and D" or "business investment" statistics (Liu et
al.2020). What distinguishes them as inventions is how
intellectual property rights matter. These product pa-
tents protect the incremental knowledge spillovers of
the experimentation performed, knowledge gained
from applied research that makes up the largest portion
of the innovative activity of firms. The protection of
trade secrets is crucial in protecting the soft information
that comes from the experimental implementation of
ambitious goals (Steil et al., 2021).

8.1. Patents and Copyrights

Under international law, all inventions are entitled
to benefit from patent protection. This protection ap-
plies to products and procedures for their manufacture.
The main aim of such protection has long been to en-
courage creativity, particularly in the development of
technology capable of improving agricultural produc-
tivity. Recognition of the extent to which a nation's true
wealth derives from industrial know-how and techno-
logical advancement has gradually broadened the con-
cept of invention. There is a growing recognition of the

fact that technical solutions are integral to the eco-
nomic, social, cultural, and environmental objectives of
every society. The latest amendment of the Paris Con-
vention for the Protection of Industrial Property (1967
Stockholm text) defines the term ‘invention' in the most
general terms possible, to account for the different
types of inventions and the different technologies used.
(Upreti2021)

The Agreement on Trade-Related Aspects of In-
tellectual Property Rights (TRIPs) also addresses de-
velopment by combining the ongoing commitment of
industrialized countries to the development of poorer
countries with the need for truly significant inventive
steps. Patent protection of pharmaceutical products is
the most controversial patent issue. In this field, injunc-
tions are a source of particular concern, as they can
make it difficult for poorer people to obtain essential
medicines. The Doha Declaration proposes working to-
ward the resolution of the problem. The TRIPs Agree-
ment sets a different standard, applicable as the mem-
ber states prefer. The technology transfer question will
also have to be faced over the next few years.

9. Legal Remedies for Market Failures

Market failures have in the past been heuristically
classified by economists into four groups:

1. Monopoly (increasing costs and decreasing
costs). 2. External costs and benefits. 3. Public goods.
4. Factor monopolies.

The legal remedies applicable to these four cate-
gories have been formulated over the centuries, often in
specific legal procedures as distinguished from dam-
ages. More recently, in strictly economic conceptions,
the common law remedies have been extended and re-
fined by courts and scholars in the principles of negli-
gence, nuisance, bailment, proprietary rights, partner-
ships, agency relationships, corporations, constitutional
law, contracts, and legal monopolies. In this section, we
shall examine only legal remedies applicable to the
problems enumerated, confining ourselves narrowly to
contractual obligations and damages.

In cases of monopoly, the law of restraint of trade
developed to limit the detrimental effects of a single
seller producing the entire output of a commodity. Even
in the ancient world, the law and practice of joint ven-
tures (investment, limited partnerships, and corpora-
tions) have been modified to fit a multiperson entity at-
tempting to monopolize a product. When a theocratic
monopoly occurred, it was defined and limited by
church and state, for example, Surgical in the Cathedral
town of Burgos, Medina del Campo, Simancas,
Ubierna, or Bienvardantes which lapsed in 1252.

9.1. Externalities and Corrective Taxes

We shall first discuss the problem of externalities
and then discuss a possible solution using corrective
taxes. In economics, an externality is a cost or benefit
that arises not to the individual who consumes or pro-
duces a certain good or service, but to others who did
not directly participate in the consumption or produc-
tion of that good or service. For example, the smoke
produced by a factory makes my clothes dirty without
my agreement. This is a harmful externality. The bene-
ficial information that | receive from a public health
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campaign helps me to reduce my consumption of un-
healthy food without payment. This is a positive or ben-
eficial externality.

We can infer that in the absence of taxes, the con-
sumption of a good or service with a negative external-
ity would be too large and the consumption of a good
or service with a beneficial externality would be too
small. The government is right in taxing health-com-
promising products such as smoking or food with an
excessive content of sugar or cholesterol, but it would
be correct also to subsidize public health campaigns.
We have just seen that, in the absence of taxes, there is
a tendency to consume too much of a product with a
negative externality and too little of a product with a
beneficial externality.

10. The Economics of Legal Disputes

An economic analysis of the common law system
shows that law does not always resolve disputes effi-
ciently. Law, in the economic view, reflects the balance
of forces: majority values relative to minority values,
organizational values relative to unorganizational val-
ues, rural values relative to urban values, and locally
oriented values relative to generally oriented values.
Under positive law, the coerced have their day in court
for free. In this chapter, | have raised several questions
concerning this basic descriptive conclusion. How do
we measure the value of a day in court? Is the existing
distribution of rights and obligations among the mem-
bers of society rational, so that alternatives constitute
Pareto improvements? What can cause existing distri-
butions to depart from the efficient distribution?

If slums coexist with skyscrapers without property
damage suits, it may be because city zoning laws make
the combination more profitable than separation, rais-
ing the issue of the efficiency of city zoning laws. If
conflict with the accident-prone does exist in the ab-
sence of property damage suits, it may be because of
assigned risk plans, which eliminate while spreading
the cost of accident liability, raising the issue of the ef-
ficiency of such plans.

10.1. Litigation Costs and Settlements

We have seen a very simple model of litigation de-
rivatives, where mean legal costs and the change in the
cash value of the lawsuit are the risk factors of the de-
rivative. Let us try a little more general account. We
have seen in the model that the illegal action causes
harm to the wronged person, who reacts by starting a
trial. Litigation between Petit Macao and Andreus is the
act of shifting the loss from Petit Macao to Micro&Soft.
Similarly, when somebody inflicts damage on someone
else, the injured person is entitled to start a trial; as a
result of the sentence, the value of cash compensation
is shifted from the wrong side. Even if seq-utility is zero
— that is, even if everyone behaves takuno-like —, the
wronged person gets the whole value of the claim, so
the legislator has to decide both the value of the claim
and whether or not to start the trial.

There are at least four variables that have to be
taken into account: the victim's utility, when the illegal
action was completed; the utility costs of illegal action;
the legal costs; and the probability of pecuniary condi-
tions awarded by the courts. Concerning the judgment,
we should remember that lower legal costs surely mean

lower competence. As a consequence, we expect that
the average competence of the sentences is positively
correlated with the litigation costs and that the parties
very often agree on a possible outcome to minimize un-
certainty. We can imagine that an agreement is possible
only when the possible sentence is predictable with a
very high probability, that is when it is almost certain
what the award will be and the loser would be the
wrongdoer.

11. Law and Behavioral Economics

The concept of judicial behavior has long played a
prominent role in the strategic theory of judicial deci-
sion-making. Strategic accounts of judicial behavior
begin with the realistic assumption that judges are in-
fluenced by ideological, policy, and career concerns
that generate preferences over potential litigation out-
comes. From this starting point, strategic theorists have
constructed a series of increasingly elaborate models to
explain how the institutional features of the judiciary
shape behavior.

Effective models of judicial behavior must take
account of three distinct characteristics of judicial deci-
sion-making. First, judges have preferences: their
choices depend on the policy consequences of the avail-
able means. Second, judges are legal agents entrusted
to discharge official responsibilities in a government
constrained by law. Third, unlike their counterparts in
the legislative and executive branches, judges produce
judgments to resolve particular disputes. Judicial pref-
erences are expressed through the written texts that
courts produce as a result of their decision-making.
These output preferences embody judges’ political atti-
tudinal predispositions, interpretive commitments to
various forms of legal doctrine, and possibly case-spe-
cific material interests.

Legislative interactions theory holds that the
blurry focus of the legislative intent horizon is derived
from formal and informal institutional features that af-
fect the opportunity costs of strategic action by law-
makers, including supermajority rules, agenda control
rules, the internal temporal structure of decision-mak-
ing, the relationship between legislatures and voters or
legislative delegates, and legislative transparency. Both
the revision and promotion game models suggest that
the key institutional attributes that shape the legislative
intent horizon are whether judges may order specific
performance of their instructions, their relative influ-
ence within a multi-member court, and the size and or-
ganization of the bureaucratic staff that assists them. In
any judicial game, the shape of the legislative intent
horizon may change the initial distribution of legisla-
tive intent among the interested coalitions.

11.1. Nudge Theory

In recent years, the concept of "nudge" has been
gaining influence. While the idea of manipulation is not
entirely new, it certainly has had a stronger influence in
the recent past. It has been supported by a series of be-
havioral evidence which has shown clearly that it is not
enough to provide information to make consumers
make better decisions. As such, the nudge literature has
been shaped as a way to play with defaults to manipu-
late decisions. The idea is that governments are already
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manipulating choices by using some mechanism or an-
other; why not tailor them to lead to "better" decision-
making, whatever that might mean.

While it has hit strong support from creators and
its popular science author, it has also been strongly crit-
icized by a series of political philosophy scholars. An
economist might be tempted to say that there is no vol-
untary trade in a nudged scenario. While some people
might find it reasonable to introduce a carbon tax, it is
already from a position of no manipulation as people
might be inclined to agree to tax themselves for some-
thing they consider bad. The same cannot be said about
dysgenic behavior like alcohol, tobacco, and sugar con-
sumption. To cater to that, something else other than
voluntary decision-making will be needed since people
have only two things to trade: trinkets and time.

12. The Role of Courts in Economic Decision-
Making

Today, many economic questions of varying im-
portance are answered by courts and the litigation pro-
cess. When consumers sue for alleged advertising
fraud, when an employee sues because of race discrim-
ination, when one company claims that another has sto-
len its trade secrets, and when patients sue their doctors
for malpractice, all of these parties are trying to resolve
economic matters. Although the subject is occasionally
colorful, serious economic functions are not performed
in voluntary bankruptcy proceedings or reorganizations
under Chapter 11 of the bankruptcy law. Like many
other aspects of the economy, this activity produces
both social costs and social benefits. The costs are rep-
resented primarily by the litigation and by those who
use resources, which might, in an otherwise perfect
world, have been devoted to an alternative "better" use.

Private firms and parties will over-invest in litiga-
tion and control in a legal system because their con-
sumption and other decisions are made by the rules of
the decision-making procedure. Regulations establish a
similar dynamic characteristic extension but do so by
limiting entry or by controlling profits and the quality
of the services offered. While controlling performance
or social harms, formal regulatory mechanisms fre-
quently reapportion surplus. The presence of a penalty
default rule together with the form of compensation in-
herent in the declaration of the remedy provides a sim-
ilar dynamic effect in pure contract law. Finally, in tak-
ing cases - those cases in which claimants are entitled
to compensation from a property taking - jurisprudence
influences the incentives of regulatory agencies as well
as potentially creates a wealth transfer between the fed-
eral and the state governments.

13. Conclusion and Future Directions

This chapter has emphasized the importance of
codifying legal systems and the significance of law as
a subject for economic analysis. Economic factors help
to explain the origins of law and the genesis of law-en-
forcement institutions, its functional content, and its
constraints. Positive and normative economic analysis
reveals inconsistencies in jurisprudence and offers in-
sights that apply well beyond the ken of traditional
economists. The subject matter directly affects the wel-
fare of individuals in private and public life.

Enforcement mechanisms need to be modeled as a
legally directed continuum concept, reflecting due pro-
cess rights. Citizens' attitudes towards the constituent
elements in a model can provide the complete set of
‘commands' obeyed by the mechanisms. Decentralized
enforcement is where enforcement rights, derived
through an effective political process, reside with the
citizens or their democratically elected representatives.
Where citizens do not have such rights, formal and in-
stitutional enforcement policies need to be crafted care-
fully and with knowledge.

They should be formulated with an awareness of
the potential for policies to be influenced by substantial
amounts of private rent-seeking from other institutions.
The sectoral and industry composition of a fully formed
coalition should matter. Economic models of judicial
outcomes, based on the reliance of political factors,
may indicate that countries possess legally-oriented en-
forcement policies that do not correspond to how their
judicial institutions operate in practice. Quantitative
and qualitative analyses that do not incorporate fully
the complete set of rights and powers enjoyed by the
citizenry may be misguided and inapplicable.
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